
1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
 
O. John Benisek, et al. 

Plaintiffs, 

vs. 

Linda H. Lamone, et al., 
Defendants. 

 

 

Case No. 13-cv-3233 

Three-Judge Court 

SECOND JOINT STIPULATION 

 
As anticipated by the parties’ joint status report of June 30, 2017, the parties file 

this second joint stipulation attaching the declaration of Allan J. Lichtman.  This exhibit 

is intended to be received into evidence without further proof or testimony.  

Dated: June 30, 2017 

For the plaintiffs 
/s/ Michael B. Kimberly 
(signed with permission by Sarah W. 
Rice) 
Michael B. Kimberly, Bar No. 19086 
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Stephen M. Medlock, pro hac vice 

smedlock@mayerbrown.com 
E. Brantley Webb, pro hac vice 

bwebb@mayerbrown.com  
Micah D. Stein, pro hac vice 

mstein@mayerbrown.com 
Mayer Brown LLP 
1999 K Street NW 
Washington, D.C. 20006 
(202) 263-3000 (office) 
(202) 263-3300 (facsimile) 

For the defendants 
/s/ Sarah W. Rice 
Jennifer L. Katz, Bar No. 28973 

jkatz@oag.state.md.us 
Sarah W. Rice, Bar No. 29113 

srice@oag.state.md.us 
Assistant Attorneys General 
Office of the Attorney General 
200 Saint Paul Place, 20th Floor 
Baltimore, Maryland 21202 
(410) 576-7005 (office) 
(410) 576-6955 (facsimile) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

O. JOHN BENISEK, et al., 
 
  Plaintiffs, 
 
  v. 
 
LINDA H. LAMONE, et al.,  
    
  Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 
* 

Case No. 13-cv-3233 
 

*     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     *     * 
 

Second Supplemental Expert Report of Allan J. Lichtman  
July 12, 2017 

 
In this second supplemental report I respond to the supplemental declarations of Dr. Peter 

A. Morrison and Dr. Michael P. McDonald. Nothing in these supplemental declarations of 
plaintiffs’ experts leads me to revise any of the analyses and findings of my prior reports in this 
litigation.  

I. Supplemental Declaration of Dr. Peter A. Morrison 

In his supplemental declaration, Dr. Morrison responds to only one of my criticisms of his 
prior reports. In my first supplemental report of June 2, 2017 I found that Dr. Morrison in his 
opening report had presented fundamentally flawed data on the percentage of split Census Places 
in CD6 under the 2001 and 2011 plans. I found that based upon the correction of his data that the 
difference in split Census Places in prior CD6 under Maryland’s 2001 plan compared to splits in 
CD6 under the state’s 2011 plan was not 48 percentage points as Dr. Morrison previously claimed, 
but a de minimis 4 percentage points, a difference of 44 percentage points and 92 percent (44/48). 
He does not question the serious errors in his prior report, but offers an alleged correction of those 
errors in his supplemental declaration.  

My analysis of Dr. Morrison’s new analyses in his supplemental declaration results in the 
following findings: 

• Even accepting at face value Dr. Morrison’s alleged corrections, he fails to explain why 
his new findings still sustain the conclusions of his opening report 

 
• Dr. Morrison does not provide in his supplemental declaration a minor correction of 
his prior data. Rather, his alleged corrected data differs fundamentally from the prior data 
on which he has relied. 
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• Dr. Morrison’s alleged corrections create new errors that result in serious flaws in his 
supplemental declaration and an overstatement of the difference in split Census Places in 
CD6 under the two plans that he analyzes. 

 
• Dr. Morrison’s count of split Census Places under the 2011 plan fails to consider 
inconsequential splits with either no population or minimal population. 

 

After presenting his alleged corrected data, Dr. Morrison concludes that the difference 
between split Census Places in the 2001 and 2011 congressional plans is not 48 percentage points, 
but only 8 percentage points, for a decline of 40 percentage points and 83 percent (40/48).1 He 
does not explain why this drastic change in results still sustains his earlier finding of a “smoking 
gun” result indicative of intentional discrimination. Contrary to standard practice in social 
science, he provides no analyses of what level of difference in the two plans would be 
necessary to confirm this earlier conclusion.  

 

As indicated below, Dr. Morrison in his supplemental report simply repeats without 
qualification or explanation the exact statement he made in his opening report linking 
differences in split Census Places to intent. The only change is that he now plugs in his new 
results indicating an 8-percentage point difference in split Census Places between the 2001 
and 2011 plan, rather than the 48-percentage point difference from his opening report.  

 
Morrison Opening Expert Report, paragraph 145, page 68 
 

“The post-redistricting increase in non-intact Census places (from 11% to 59% of all places) 
is a “smoking gun” that exposes motives beyond simply rebalancing total population.”   
 

Morrison Opening Expert Report, paragraph 9, page 3 
 

“The post-redistricting increase in non-intact census places (from 3% to 11% of all places) 
is a “smoking gun” that exposes motives beyond simply rebalancing the total population.” 
 
 In addition, both statements falsely presume that the only legitimate motivation for a 
new redistricting plan is “rebalancing the total population,” when many other considerations 
enter into the creation of any redistricting plan. For example, Dr. Morrison indicated in his 
Fletcher Declaration that one legitimate consideration would be the creation of communities 
of interest based on patterns of commuting and transportation.2  The Fletcher Plan that Dr. 
Morrison defends does not simply “rebalance population,” but drastically alters the 
configuration of Maryland’s 2001 districts. 
  

Dr. Morrison does not present minor corrections of his opening report in his 
supplemental declaration. Rather, as demonstrated in Table 1 (all tables are included in the 

                                                 
1 Unnumbered Table on page 2 of Dr. Morrison’s Supplemental Declaration. 
2 Morrison Declaration, Fletcher v. Lamone, 11-cv-03220 (D. Md. Dec. 7, 2011) (ECF No. 43-18). 
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Appendix to this report, below), the new data he presents on Census Places in CD6 under the 
2001 and 2011 state congressional plans differs by many orders of magnitude from the data 
on which he relied for his conclusion in his opening report. As indicated in Table 1, in his 
supplemental declaration, Morrison identified 135 Census Places as falling wholly or 
partially within CD6 under the 2001 plan, compared to 35 Census Places that he identified 
in his opening report. This amounts to additional 100 Census Places, for an increase of 286 
percent. In his supplemental declaration, Morrison identified 122 Census Places as falling 
wholly or partially within CD6 under the 2011 plan, compared to 22 Census Places that he 
identified in his opening report. This amounts again to an additional 100 Census Places, but 
it results in a much larger percentage increase of 455 percent.  

 
As indicated in Table 2, these corrections account for the reduction in the difference 

in split Census Places under the two plans from 48 percentage points in his opening report 
to 8 percentage points in his supplemental declaration. His 286-percent correction in the 
number of Census Places in DC6 under the 2001 plan reduces the percentage of split 
precincts from 11 percent to 3 percent. His much larger 455 percent correction in the 
number of Census Places in CD6 under the 2011 plan, results in far more substantial 
reduction in the percentage of split Census Places from 59 percent to 11 percent. These two 
corrections explain the reduction in the difference in split Census Places from 48 percent to 
just 8 percent. 

 
Dr. Morrison purports to have presented in his supplemental report the correct 

number of Census Places in CD6 under the two plans. Consistent with his opening report, 
however, he provides no citations or sources for his corrected counts. These counts are still 
erroneous based on the U.S. Census data that lists the number of Census Places in Maryland 
and identifies the congressional districts in which they are wholly or partially contained 
under the 2001 and 2011 Maryland congressional plans.  

 
As indicated in the Table in his supplemental declaration, Dr. Morrison identified 

135 Census Places as within CD6 under the 2001 plan, compared to the 75 according to 
Census data.  Dr. Morrison does not identify the source of the data, but he purports to use 
data from the 111th Congress while the 108th Congress is the data available from the Census 
on its public website. Therefore, the source of his data for the 111th Congress is unclear and 
it is also unclear whether he is using the definitions of census designated places under the 
2000 Census or whether he is using definitions of census designated places that would be 
used in the 2010 Census.  The boundaries of census designated places change over time.  
See U.S. Census Bureau, “Geographic Boundary Change Notes, Maryland,” 
https://www.census.gov/geo/reference/bndrychange/changenotedisplay.php (last 
accessed July 11, 2017).  The 108th Congress is therefore the appropriate comparator as the 
version of the data that is publicly available, it contains the congressional district 
boundaries for the 2001 plan, and the census designated place definitions closest in time to 
the ones that would have been known to the 2001 map-drawers. Data from a later congress 
that Dr. Morrison purports to use may not match the Census Places at the time of the 
redistricting and therefore is misleading. 
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 By using non-public information related to the 111th Congress without specifying the 
date of the census designated place definitions in his supplemental declaration, Dr. Morrison 
identified 135 Census places as within CD6, compared to 75 according to Census data. He 
thus overstates the number of 2001 Census Places in CD6 by 60, for an increase of 80 percent. 
In his supplemental declaration, Morrison identified 122 Census Places as within CD6 under 
the 2011 plan, compared to 148 according to Census data. Thus, for the 2011 plan he 
understates not overstates the number of Census Places by 26, for a decrease of 18 percent.  

  
As indicated in Table 4, Dr. Morrison’s overstatement of the number of Census Places 

in CD6 under the 2001 plan in his supplemental declaration, results in an understatement of 
the percentage of split Census Places of 3 percent, compared to a corrected 5 percent, for an 
increase of 2 percent. In contrast, Dr. Morrison’s understatement of the number of Census 
Places in CD6 under the 2011 plan in his supplemental declaration, results in an 
overstatement of the percentage of split Census Places of 11 percent, compared to a corrected 
9 percent, for a decrease of 2 percent. Thus, his opposite and compounding errors result in 
an overstatement of the difference in split precincts of 8 percentage points, compared to a 
correct de minimis difference of just 4 percentage points, the percentage difference that I 
previously calculated and report on page 3 of my June 2, 2017 supplemental report. 

 
I have included as an addendum to this report a download of the U.S. Census reports 

on the Maryland Census Places identified with the congressional districts in the 2001 and 
2011 plans in which they are wholly or partially included. I have marked on each page of the 
downloads, the Census Places wholly or partially included in CD6 and indicated on each page 
a running tally of the number of such Places.  

 
Finally, Dr. Morrison includes in his count of split Census Places in the 2011 plan 

places that are not split in any consequential way. That is, no persons or a minimal number 
of persons are included in one side of the split. For example, the most important splits that 
he identified are the only cities split between CD6 and CD8 in the 2011 plan: Frederick and 
Rockville (no district other than CD8 borders CD6). However, the recent declaration of Shelly 
Aprill of the Planning Data Analysis Unit of the Maryland Department of Planning, indicates 
that the CD6 side of the Frederick City split contained no population and the CD8 side of the 
Rockville City split contained only 4 persons. 3  Just the elimination of these two splits from 
Dr. Morrison’s tally of 13 split Census Places in CD6 under the 2011 plan would reduce the 
percentage of split Census Places from 9 percent to 7 percent, just 2 percentage points more 
than the percentage of CD6 splits under the 2001 plan.   

 
 
 
 

  

                                                 
3 Declaration of Shelly Aprill, June 29, 2017, p. 2. 
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II. Supplemental Declaration of Dr. Michael P. McDonald 

There is little that is new in Dr. McDonald’s supplemental declaration. In addition to 
examining possible alternative plans for Maryland’s 2011 congressional districts, he references 
my report only to challenge my analysis that CD6 under the 2011 congressional plan is competitive 
district that tilts Democratic. Instead he argues that CD6 under the 2011 plan is a “safe” 
Democratic district. In analyzing Dr. McDonald’s supplemental declaration, I have reached the 
following findings. 

• Dr. McDonald continues to reason mechanically from effect to cause with no methodology 
for establishing the intent of Maryland’s decision-makers. 

 
• Dr. McDonald’s own account of alternative plans considered or not considered by decision-
makers contradicts his conclusions about intent. 

 
• Dr. McDonald is incorrect in his claim that CD6 under the 2011 congressional plan is a 
safe Democratic district. 

 

Dr. McDonald’s report attempts to establish what is not in dispute, that Maryland’s 
decision-makers sought to create a Sixth Congressional District that was more favorable to 
Democrats than in the prior plan. He then mechanically reasons from this fact that Maryland’s 
decision-makers intended to retaliate against Republicans for their alleged political expression. 
However, Dr. McDonald continues to provide no methodology for assessing intent based on the 
Arlington Heights guidelines or any other framework. He simply stands de facto by his earlier 
claim that he was not asked to analyze the Arlington Heights factors.  

 
Dr. McDonald fails to consider any other purposes behind the configuration of CD6 in 

2011 other than partisanship. Many of those purposes are explained in my opening and 
supplemental reports and are not reexamined in Dr. McDonald’s supplemental declaration. Rather 
than reiterating these purposes I instead analyze some examples from Dr. McDonald’s 
supplemental declaration that contradict his conclusion about the discriminatory intent of 
Maryland’s decision-makers. 

 
Dr. McDonald notes on page 4 of his declaration that two plans, Congressional Option 1 

and Congressional Option 2 appeared in Senate President Mike Miller’s Maptitude software on 
October 3, 2011. Option 1 had a Democratic Performance Index of 50.5 percent and Option 2 
Index of 51.36 percent, for a difference of 0.86 percentage points. Dr. McDonald presumes without 
analysis that Miller and the Democrats used Option 2 as the basis for their final plan because it 
had this slightly higher Democratic Performance Index. Examination of the two maps, however, 
provides alternative explanations that Dr. McDonald fails even to consider in his supplemental 
declaration. First, the maps demonstrate that Option 2 provides a far more compact CD6 than does 
Option 1. Second, Option 2 unlike Option 1 comports with the decision-makers objective of 
creating an I-270 Corridor district.   

 
Dr. McDonald notes on page 5 of his supplemental declaration that initial fine-tuning of 

Option 2 raised the Democratic performance of CD6 from 51.36 percent to 52.81 percent. Much 
later in his report on page 7 he adds that the final map reduced the Democratic performance of 

Case 1:13-cv-03233-JKB   Document 196   Filed 07/12/17   Page 6 of 38



6 
 

CD6 to 52.61 percent. Although this reduction of 0.20 percentage points may seem like a minimal 
reduction, Dr. McDonald relies on even lesser differences to sustain his claims about legislative 
intent. In discussing the abandonment of what he terms Option 4 on October 16, 2011, shortly 
before the General Assembly voted to approve the plan, Dr. McDonald states on page 7, “Although 
I cannot know why this plan was abandoned, a plausible explanation is that further lowering of the 
Democratic performance of the Sixth Congressional District was deemed unacceptable.” In fact, 
as Dr. McDonald data indicates Option 4 reduced the Democratic performance from 51.61 to 
51.58, a reduction of 0.03 percentage points.  

 
Dr. McDonald chastises Maryland’s decision-makers for failing to consider what he terms 

the “FLHPac Plan,” that he says, “has four Democratic and four Republican Congressional 
Districts.” McDonald Supplement at 7.  Dr. McDonald claims that the failure to consider this plan 
is another indicium of intent to discriminate against Republicans.4  Yet Dr. McDonald notes that 
this “appears in President Miller’s software on October 17, 2011,” which is after the governor has 
already released his plan and just 3 days before the final vote in the General Assembly.  McDonald 
Supplement at 7.  Moreover, a plan with 50 percent Republican districts in a state that is 60%+ 
Democratic would represent an extreme political gerrymander in favor of Republicans. As 
documented in my opening report, in 60%+ one-party dominant states of roughly comparable 
population to Maryland, the dominant party never once secured less than 75 percent of the 
congressional seats under either the 2001 or 2011 congressional plans. The average percent of 
seats won by the dominant party was 87 percent under the 2001 plans and 91 percent under the 
2011 plans (Tables 17, 18, pp. 45-46, Lichtman Report, May 8, 2017).  

  
Finally, Dr. McDonald omits from consideration a much more plausible alternative for 

Maryland decision-makers than a 4-4 plan: an 8-0 plan that gave Democrats an advantage in all 8 
congressional districts. According to the declaration President Miller’s plan drawer and analyst 
staffer, Yaakov “Jake” Weissmann, “At one point, our group considered a map that would have 
created the possibility that eight Democratic and zero Republican congressional representatives 
could be elected, but this map was not seriously considered for adoption.”5 Dr. McDonald includes 
no mention of this testimony in his supplemental report. If the Democrats’ intent was to retaliate 
against Republicans, they easily have considered and drawn 8-0 Democratic plan as explained in 
my first supplemental report and the declaration of Bill Cooper. 

 
With respect to the partisan performance of CD6, Dr. McDonald challenges my finding 

that the 2011 decision-makers in Maryland created a competitive CD6 that tilts Democratic. 
Instead he claims they created “a safe district for Democrats.” He justifies this claim by asserting 
for the first time in his reports that a competitive district is not one with a range of political 
performance, but is a district that is 50/50 in its Democratic and Republican performance. In his 
words, a “competitive 50% democratic performant district.” 

 
This new claim runs counter to how every independent rating organization such as the 

Rothenberg and Cook political reports and the New York Times define a competitive district, which 
includes a range of political performance. The Cook Political Report for 2012, for example, defines 

                                                 
4 Dr. McDonald also presents several alternative plans drawn by various groups to demonstrate the undisputed point 
that CD6 could have been drawn more favorably for Republicans.  
5 Declaration of Yaakov “Jake” Weissmann, June 29, 2017, p. 12. 
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a strongly Democratic or Republican (e.g., relatively safe district) as one with a partisan voter 
index of +5 Democratic or + 5 Republican, respectively. It defines its most competitive category 
of districts (“Barely Democratic” or “Barely Republican”) as districts with a partisan voter index 
that ranges from “Democratic Even to D+2” and “Republican Even to R+2,” respectively. It rates 
CD6 in Maryland as Democratic +2 on its partisan voter index, placing in the category of the most 
competitive of districts.6 

Dr. Morrison’s most recent scholarship also contradicts his claim that a competitive district 
must be 50/50 Republican or Democratic. In an article just published on April 20, 2017 he 
explicitly embraces a 45 percent to 55 percent competitiveness range based on party performance 
in prior presidential elections: “We use a simple statistic to score competitive districts: the number 
of districts with a two-party 2008 presidential vote within a .45 to .55 range. This range is arbitrary 
but has foundation in prior research (McDonald, 2006b; Swain, Borrelli, & Reed, 1998).”7 

Date: July 12, 2017 

6 David Wasserman “Introducing the 2012 Cook Political Report Partisan Voter Index,” October 11, 2012, pp. 2, 8. 
7 7 Micah Altman and Michael P. McDonald, “Redistricting by Formula: An Ohio Reform Experiment,” American 
Politics Research (2017), p. 10. See also, the analysis of competitiveness on page 7 of my first supplemental report 
of June 2, 2017. 
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APPENDIX: STATISTICAL TABLES 
 

TABLE 1 
DATA IN MORRISON OPENING REPORTED COMPARED TO 

DATA IN SUPPLEMENTAL DECLARATION  
 

Number of Census Places in CD6 in Maryland’s 2001 Congressional Plan 
    
Morrison 
Supplemental 
Declaration 

Morrison Opening 
Report 

Difference in 
Number 

Difference in 
Percent 

    
100 35 100 +286% 
    
Number of Census Places in CD6 in Maryland’s 2011 Congressional Plan 

    
Morrison 
Supplemental 
Declaration 

Morrison Opening 
Report 

Difference in 
Number 

Difference in 
Percent 

    
122 22 100 +455% 
    
Sources: Morrison Opening Report, Table 3, p. 67; Morrison Supplemental Declaration, 
Unnumbered Table, p 3. 
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TABLE 2 
THE PERCENTAGE OF SPLIT PRECINCTS IN THE 2001 AND 2011 

CONGRESSIONAL PLANS, MORRISON SUPPLEMENTAL 
DECLARATION COMPARED TO CORRECT DATA 

Morrison Opening Report 
# of Census 
Places 2001 

Plan 

# of 
Split 

Places 
2001 
Plan 

% of 
Split 

Places 
2001 
Plan 

# of 
Census 
Place 
2011 
Plan 

# of 
Split 

Places 
2011 
Plan 

% of 
Split 

Places 
2011 
Plan 

Difference 
In  

Percentage 
Points 

35 4 11% 22 13 59% +48% 

Morrison Supplemental Declaration 

# of Census 
Places 2011 

Plan 

# of 
Split 

Places 
2001 
Plan 

% of 
Split 

Places 
2001 
Plan 

# of 
Census 
Place 
2011 
Plan 

# of 
Split 

Places 
2011 
Plan 

% of 
Split 

Places 
2011 
Plan 

Difference 
In  

Percentage 
Points 

135 4 3% 122 13 11% +8% 

Sources: Morrison Opening Report, Table 3, p. 67; Morrison Supplemental Declaration, 
Unnumbered Table, p 3. 

Case 1:13-cv-03233-JKB   Document 196   Filed 07/12/17   Page 10 of 38



10 
 

TABLE 3 
DATA IN MORRISON SUPPLEMENTAL DECLARATION 

COMPARED TO CORRECTED DATA 
 
 

Number of Census Places in CD6 in Maryland’s 2001 Congressional Plan 
    
Data From 
Census Report 

Data in Morrison Supplemental 
Declaration 

Difference 
in Number 

Difference in 
Percent 

    
75 135 60 +80% 
    
Number of Census Places in CD6 in Maryland’s 2011 Congressional Plan 

    
Data From 
Census Report 

Data in Morrison Supplemental 
Declaration 

Difference 
in Number 

Difference in 
Percent 

    
148 122 26 -18% 
    
Sources: Morrison Supplemental Declaration, Unnumbered Table, p 3; MARYLAND 
CONGRESSIONAL DISTRICTS BY PLACE,” 108th Congress, 
https://www2.census.gov/geo/relfiles/cd108th/MD/plc_c8_24.txt; ; MARYLAND 
CONGRESSIONAL DISTRICTS BY PLACE,” 113th Congress, 
https://www2.census.gov/geo/relfiles/cdsld13/24/pl_cd_24.txt. 

 
3 
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TABLE 4 
PERCENT OF SPLIT CENSUS PLACES: DATA IN MORRISON 

SUPPLEMENTAL DECLARATION COMPARED TO CORRECTED 
DATA 

Data in Morrison Supp. Declaration 
2001 Plan 

Corrected Data 2001 Plan Comparison 

# of Census 
Places  

% of Split Census 
Places (4/135) 

# of Census 
Places  

% of Split Census 
Places (4/75) 

Difference 

135 3% 75 5% +2% 

# of Census 
Places  

% of Split Census 
Places (13/122) 

# of 
Census 
Places 

% of Split Census 
Places (13/147) 

Difference 

122 11% 147 9% -2% 

Sources: Morrison Supplemental Declaration, Unnumbered Table, p 3; MARYLAND 
CONGRESSIONAL DISTRICTS BY PLACE,” 108th Congress, 
https://www2.census.gov/geo/relfiles/cd108th/MD/plc_c8_24.txt; ; MARYLAND 
CONGRESSIONAL DISTRICTS BY PLACE,” 113th Congress, 
https://www2.census.gov/geo/relfiles/cdsld13/24/pl_cd_24.txt. 
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