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Plaintiffs,
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VIRGINIA STATE BOARD OF ELECTIONS, et al,
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Bernard Grofman*

Special Master

*Bernard Grofman is Distinguished Professor of Political Science and Jack W.
Peltason Endowed Chair of Democracy Studies at the University of California,
Irvine, and former Director of the UCI Center for the Study of Democracy. His
research deals with topics such as voting rights, electoral rules, theories of
representation, behavioral social choice, and political science methodology. He is co
author of five books (four fi'om Cambridge University Press and one from Yale
University Press), and co-editor of 23 other books; with over 300 research articles
and book chapters, including ten in the American Political Science Review. A
member of the American Academy of Arts and Sciences since 2001, he has been a
scholar-in-residence at universities and research centers in the U.S., Austria,
Canada, France, Germany, Hungary, Italy, Japan, the Netherlands, Spain, and the
UK, and he has an honorary Ph.D. from the University of Copenhagen (Denmark)
for his research on comparative electoral systems. He has previously been involved
as a consultant or expert witness for federal courts, the U.S. Department of Justice,
both major political parties at a state or national level, and civil rights groups such
as the NAACP Legal Defense and Educational Fund and the Mexican-American
Legal Defense and Educational Fund. As a specialist on redistricting, his own
research, or co-authored Amicus Briefs, or chapters in books he has edited, has been
cited in more than a dozen U.S. Supreme Court decisions, most recently in Arizona
State Legislature v. Arizona Independent Redistricting Commission (2015) and,
perhaps most notably, in Thornburg v. Gingles, 478 US 30 (1986).
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either fragmentation or packing of minority voting strength. And the more

districts that are changed, the easier it may be to avoid county splits in the set of

changed districts, and thus in the plan as a whole.

(b) The first three of the criteria listed in Section 2 above, 2.(a), 2.(b), and 2.(c), I

treated as of highest priority since they are grounded in provisions of the U.S.

Constitution, as these have been interpreted by the U.S. Supreme Court. However,

because the indicia used by the majority in the Golden Bethune-Hill opinion to infer

predominant racial motive included district boundaries that picked up pockets of

minority population in a fashion that did not appear in any way compelled by the

demography of the state, including ones that required unnecessary split of

county/city lines (or VTDs) in a way that appeared linked to race, and because

compactness and contiguity are referenced in the State Constitution, I was

31
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changes in even as many as 30 districts are, in my view, not needed to fully remedy

the constitutional infirmities in the eleven unconstitutional districts, thus rendering

DI7002 and the NAACP plan also highly problematic.

2. Second, four of these plans change districts that are not adjacent to the

unconstitutional districts. In particular, both Plaintiffs Plan A and Plaintiffs Plan

B change both district 65 and district 56; while the NAACP plan changes district

65, and DI7003 changes district 21. My own examination of alternative mapping

demonstrate that reconfiguration of these additional districts was not necessitated

by the need to address the constitutional infirmities in the eleven districts found to

be unconstitutional. Even were this the only flaw, I cannot recommend a plan with

this flaw, and so for this reason alone I cannot recommend DI7003, Plaintiffs Plan

A, Plaintiffs Plan B, or the NAACP plan.

In sum, since four of the five submitted plans make changes in some districts that

did not need to be changed in order to remedy the constitutional violation, I cannot

recommend DI7003, Plaintiffs Plan A, Plaintiffs Plan B, or the NAACP plan to the

Court, and the remaining plan, DI7002, by changing 30 districts is also highly

problematic. Moreover, each of the plans has other major flaws.

Another indicator of a failure to create a narrowly tailored remedy is redrawing of

remedial districts with a greater than 60% black voting age population, without

121
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district 89 as configured in my illustrative maps is an "opportunity to elect"

district.®®

IIF. The NAACP December 14 Response Brief also objects to what they describe as

the limited changes made in the Richmond modules in district 71.1 agree that only

about 15% of the population in district 71 in the 2011 Enacted Map was changed,

but these are changes that are part of line drawing that creates two districts wholly

within Richmond, and that thus helps effectuate a districting that follows

traditional districting principles. In contrast, in finding a way to redraw 71 to

reduce its minority population below 50%, the NAACP map has split Richmond into

five pieces, rather than four, as in my modules, or the three that would be possible

were one or more incumbents with homes in Richmond to be paired with other

incumbents. Given the total population of the County, even taking incumbency

issues into account, I did not consider any maps which cut Richmond into more than

4 pieces to be appropriate in a narrowly tailored court-ordered plan drawn

according to traditional districting principles. Thus, the way in which the NAACP

redrew district 71 is not one that I would recommend to the Court.

®® I would also note that the differences in black voting age population between the
NAACP version of 89 and district 89 as it is configured in my illustrative maps are
not that large (52.12% in the NAACP plan, 54.98% in the 21-district illustrative
module, and 54.92% in the 26-district illustrative module), with all three districts
above 50% black voting age population.
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