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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

EASTERN DIVISION 
 
Turtle Mountain Band of Chippewa Indians, 
Spirit Lake Tribe, Wesley Davis, Zachery S. 
King, and Collette Brown      
        
   Plaintiffs,    
        
vs.        
  
Michael Howe, in his official capacity as 
Secretary of State of North Dakota,    
        
   Defendant.    
 
 
STATE OF NORTH DAKOTA ) 
     ) SS. 
COUNTY OF BURLEIGH   ) 
 
Being duly sworn, David R. Phillips, testifies: 
 

1. I am an attorney duly licensed to practice law in the State of North Dakota and am 

admitted to practice before this Court. 

2. I am a member of the firm of Bakke Grinolds Wiederholt, attorney for Defendant 

Michael Howe, in his official capacity as Secretary of State of North Dakota, in this 

action.  I have personal knowledge of the facts stated herein. 

3. Attached hereto as Exhibit 1 is a true and correct copy of House Bill 1397, signed by 

Governor Burgum on April 21, 2021. 

4. Attached hereto as Exhibit 2 is a true and correct copy of the meeting minutes of the 

July 29, 2021 Redistricting Committee meeting. The meeting minutes are also 

contained in the publicly available legislative record at 

https://ndlegis.gov/assembly/67-2021/interim/23-5040-03000-meeting-minutes.pdf 
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5. Attached hereto as Exhibit 3 is a true and correct copy of the meetings minutes of the 

August 17, 2021 Tribal and State Relations Committee meeting. The meeting minutes 

are also contained in the publicly available legislative record at 

https://ndlegis.gov/assembly/67-2021/interim/23-5049-03000-meeting-minutes.pdf.  

6. Attached hereto as Exhibit 4 is a true and correct copy of the written testimony of 

Nicole Donaghy, Executive Director of the North Dakota Native Vote, provided at the 

August 17, 2021 Tribal and State Relations Committee meeting. The written testimony 

is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5049_03000appendixb.pdf.  

7. Attached hereto as Exhibit 5 is a true and correct copy of the meetings minutes of the 

August 26, 2021 Redistricting Committee meeting. The meeting minutes are also 

contained in the publicly available legislative record at 

https://ndlegis.gov/assembly/67-2021/interim/23-5024-03000-meeting-minutes.pdf.  

8. Attached hereto as Exhibit 6 is a true and correct copy of the presentation provided by 

Ben Williams from the National Conference of State Legislatures. Mr. Williams’ 

presentation is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5024_03000appendixb.pdf. 

9. Attached hereto as Exhibit 7 is a true and correct copy of Legislative Redistricting – 

Background Memorandum presented by Emily Thompson from the North Dakota 

Legislative Council at the August 26, 2021 Redistricting Committee meeting. The 

Legislative Redistricting – Background Memorandum is also contained in the publicly 

available legislative record at: https://ndlegis.gov/files/resource/committee-

memorandum/23.9105.01000.pdf. 
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10. Attached hereto as Exhibit 8 is a true and correct copy of visual illustration of 

constitutional and statutory mapping requirements presented by Emily Thompson. The 

visual illustration is also contained in the publicly available record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5024_03000appendixc.pdf  

11. Attached hereto as Exhibit 9 is a true and correct copy of the written testimony of 

Collette Brown, Gaming Commission Executive Director at the Spirit Lake Casino and 

Resort, provided at the August 26, 2021 Redistricting Committee meeting. The written 

testimony is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5024_03000appendixh.pdf.  

12. Attached hereto as Exhibit 10 is a true and correct copy of the written testimony of 

Karen Ehrens, Secretary of the League of Women Voters of North Dakota, provided at 

the August 26, 2021 Redistricting Committee meeting. The written testimony is also 

contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5024_03000appendixe.pdf.  

13. Attached hereto as Exhibit 11 is a true and correct copy of the written testimony of 

Matt Perdue, on behalf of North Dakota Farmers Union, provided at the August 26, 

2021 Redistricting Committee meeting. The written testimony is also contained in the 

publicly available legislative record at: https://www.ndlegis.gov/files/committees/67-

2021/23_5024_03000appendixg.pdf.  

14. Attached hereto as Exhibit 12 is a true and correct copy of the written testimony of 

Rick Gion, Director of North Dakota Voters First, provided at the August 26, 2021 

Redistricting Committee Meeting. The written testimony is also contained in the 

publicly available legislative record at: https://www.ndlegis.gov/files/committees/67-
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2021/23_5024_03000appendixf.pdf.  

15. Attached hereto as Exhibit 13 is a true and correct copy of meeting minutes of the 

August 31, 2021 Tribal and State Relations Committee meeting. The meeting minutes 

are also contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5056-03000-meeting-minutes.pdf.  

16. Attached hereto as Exhibit 14 is a true and correct copy of meeting minutes of the 

September 1, 2021 Tribal and State Relations Committee meeting. The meeting 

minutes are also contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5057-03000-meeting-minutes.pdf.  

17. Attached hereto as Exhibit 15 is a true and correct copy of the meeting minutes of the 

September 8, 2023 Redistricting Committee meeting. The meeting minutes are also 

contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5065-03000-meeting-minutes.pdf.  

18. Attached hereto as Exhibit 16 is a true and correct copy of the meeting minutes of the 

September 15-16, 2021 Redistricting Committee meeting. The meeting minutes are 

also contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5061-03000-meeting-minutes.pdf.  

19. Attached hereto as Exhibit 17 is a true and correct copy of written testimony provided 

by Nichole Donaghy, Executive Director of North Dakota Native Vote, provided at the 

September 15-16, 2021 Redistricting Commission meeting. The written testimony is 

also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5061_03000appendixe.pdf.  

20. Attached hereto as Exhibit 18 is a true and correct copy of written testimony of Collette 
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Brown, Gaming Commission Executive Director at the Spirit Lake Casino and Resort, 

provided at the September 15-16, 2021 Redistricting Commission meeting. The written 

testimony is also contained in the publicly available legislative record at 

https://www.ndlegis.gov/files/committees/67-2021/23_5061_03000appendixd.pdf.  

21. Attached hereto as Exhibit 19 is a true and correct copy of written testimony of Mike 

Faith, Chairman for the Standing Rock Sioux Tribe, provided at the September 15-16, 

2021 Redistricting Committee meeting. The written testimony is also contained in the 

publicly available legislative record at https://www.ndlegis.gov/files/committees/67-

2021/23_5061_03000appendixb.pdf.  

22. Attached hereto as Exhibit 20 is a true and correct copy of written testimony of Charles 

Walker, Councilman for the Standing Rock Sioux Tribe, provided at the September 15-

16, 2021 Redistricting Committee. The written testimony is also contained in the 

publicly available legislative record at https://www.ndlegis.gov/files/committees/67-

2021/23_5061_03000appendixc.pdf.  

23. Attached hereto as Exhibit 21 is a true and correct copy of the meeting minutes of the 

September 22-23,2021 Redistricting Committee meeting. The meeting minutes are also 

contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5062-03000-meeting-minutes.pdf.  

24. Attached hereto as Exhibit 22 is a true and correct copy of the presentation on legal 

considerations for subdistricting provided by attorney Claire Ness from the North 

Dakota Legislative Council. The presentation is also contained in the publicly available 

legislative record at:  https://www.ndlegis.gov/files/committees/67-

2021/23_5062_02000_1010presentation.pdf  
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25. Attached hereto as Exhibit 23 is a true and correct copy of written testimony of Mark 

Fox, Chairman of the Tribal Business Council of the Mandan, Hidatsa and Arikara 

Nation, provided at the September 22-23, 2021 Redistricting Committee meeting. The 

written testimony is also contained in the publicly available legislative record at 

https://www.ndlegis.gov/files/committees/67-2021/23_5062_03000appendixe.pdf.  

26. Attached hereto as Exhibit 24 is a true and correct copy of the meeting minutes of the 

September 28-29, 2021 Redistricting Committee meeting. The meeting minutes are 

also contained in the publicly available legislative record at: 

https://ndlegis.gov/assembly/67-2021/interim/23-5063-03000-meeting-minutes.pdf.  

27. Attached hereto as Exhibit 25 is a true and correct copy of written testimony of Mike 

Faith provided at the September 28-29, 2021 Redistricting Committee Meeting. The 

written testimony is also contained in the publicly available legislative record at 

https://www.ndlegis.gov/files/committees/67-2021/23_5063_03000appendixe.pdf.  

28. Attached hereto as Exhibit 26 is a true and correct copy of written testimony of Mark 

Fox provided at the September 28-29, 2021 Redistricting Committee meeting. The 

written testimony is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5063_03000appendixd.pdf.  

29. Attached hereto as Exhibit 27 is a true and correct copy of written testimony of Douglas 

Yankton provided at the September 28-29, 2021 Redistricting Committee meeting. The 

written testimony is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5063_03000appendixc.pdf,  

30. Attached hereto as Exhibit 28 is a true and correct copy of the written testimony of  

Lisa DeVille provided at the September 28-29, 2021 Redistricting Committee meeting. 
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The written testimony is also contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5063_03000appendixb.pdf.  

31. Attached hereto as Exhibit 29 is a true and correct copy of   email correspondence from 

Claire Ness to the Redistricting Committee members providing summaries of various 

court cases relating to Section 2 of the Voting Rights Act. Claire Ness’ email 

correspondence is contained in the publicly available legislative record at: 

https://www.ndlegis.gov/files/committees/67-2021/23_5063_03000appendixf.pdf.  

32. Attached hereto as Exhibit 30 is a true and correct copy of   the Redistricting Committee 

final report regarding redistricting submitted to the legislative management. This report 

is contained in the publicly available legislative record at:  

https://ndlegis.gov/files/resource/67-2021/legislative-management-final-

reports/2021ssfinalreport.pdf .  

33. Attached hereto as Exhibit 31 is a true and correct copy of Governor Doug Burgum’s 

Executive Order 2021-17.  

34. Attached hereto as Exhibit 32 is a true and correct copy of the meeting minutes of the 

November 8, 2021 Joint Redistricting Committee meeting, with attachments.  The 

minutes and all attachments are contained in the publicly available legislative record 

at: https://www.ndlegis.gov/files/resource/67-2021/library/hb1504.pdf 

35. Attached hereto as Exhibit 33 is a true and correct copy of select maps of the final 

statewide redistricting recommended by the Redistricting Committee. All of the maps 

are contained in the publicly available legislative record at: 

https://ndlegis.gov/files/committees/67-2021/map_for_consideration_092921.pdf.  

36. Attached hereto as Exhibit 34 is a true and correct copy of the Expert Report of Dr. 
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Loren Collingwood.  

37. Attached hereto as Exhibit 35 is a true and correct copy of the Expert Report of Dr. 

Trey Hood.  

38. Attached hereto as Exhibit 36 is a true and correct copy of a North Dakota Legislative 

Council memorandum regarding reservation populations. The memorandum is 

contained in the publicly available legislative record at: 

https://ndlegis.gov/files/resource/committee-memorandum/23.9162.01000.pdf. 

39. Attached hereto as Exhibit 37 is a true and correct copy of a North Dakota Legislative 

Council memorandum regarding the 2020 Census population change. The 

memorandum is contained in the publicly available record at: 

https://www.ndlegis.gov/files/resource/committee-memorandum/23.9119.01000.pdf.  
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Affidavit of David R. Phillips  

was on the 1st day of February, 2023, filed electronically with the Clerk of Court through ECF:  
 

Michael S. Carter  
OK No. 31961 
Matthew Campbell 
NM No. 138207, CO No. 40808  
Native American Rights Fund  
1506 Broadway  
Boulder, CO 80301  
carter@narf.org   
mcampbell@narf.org 
 
Molly E. Danahy 
DC Bar No. 1643411 
Campaign Legal Center  
1101 14th St. NW, Ste. 400   
Washington, DC 20005  
mdanahy@campaignlegal.org   
 
Mark P. Gaber  
DC Bar No. 98807 
Campaign Legal Center  
1101 14th St. NW, Ste. 400   
Washington, DC 20005  
mgaber@campaignlegal.org  
 
Bryan L. Sells 
GA No. 635562 
The Law Office of Bryan L. Sells, LLC  
PO BOX 5493 
Atlanta, GA 31107-0493 
bryan@bryansellslaw.com 
 
Nicole Hanson 
N.Y. Bar No. 5992326  
Campaign Legal Center  
1101 14th St. NW, Ste. 400 
Washington, DC 20005 
nhansen@campaignlegalcenter.org  
 
Samantha Blencke Kelty 
AZ No. 024110 
TX No. 24085074 
Native American Rights Fund 
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1514 P Street NW, Suite D 
Washington, DC 20005 
kelty@narf.org 
 
Timothy Q. Purdon  
ND No. 05392 
ROBINS KAPLAN LLP 
1207 West Divide Avenue, Suite 200 
Bismarck, ND 58501 
TPurdon@RobinsKaplan.com 
 

 
 

By: /s/ David R. Phillips     
DAVID R. PHILLIPS  
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 North Dakota Native Vote 
        PO Box 226 

Bismarck, North Dakota    
        58502 
        info@ndnativevote.org 

____________________________________________________________________________________ 

www.ndnativevote.org 

Boozhoo Mr. Chairman Azure, members of the Turtle Mountain Band of Chippewa Tribal 
Council, Chairman Wardner and members of the State and Tribal Relations Committee, 
my name is Nicole Donaghy, I am an enrolled citizen of Standing Rock Sioux Tribe and a 
descendant of the Turtle Mountain Band of Chippewa as well as the MHA people in Fort 
Berthold. I am also the Executive Director of North Dakota Native Vote. Thank you for 
the opportunity to discuss legislative redistricting in the homelands of the Anishinabek 
people.  

North Dakota Native Vote is a non-profit, non-partisan grassroots organization 
that initially formed in response to the 2018 US Supreme Court decision to uphold the 
voter identification law that had the potential to disenfranchise over 5,000 Native 
American voters in North Dakota. Our mission is to create and affect policy to promote 
equitable representation for the Native people of North Dakota. We do this by fostering 
sustainable positive social change in our communities through community organizing, 
mobilization, leadership development, and policy advocacy.  

According to 2010 Census information, the population of Turtle Mountain Band 
Reservation was approximately 8,612, the land base is six mile by twelve-mile land base 
and is considered one of the most densely populated Reservations, per square mile, in 
the United States. If the Turtle Mountain Reservation was listed as a city, it would be the 
5th largest city in North Dakota.  

As the state of North Dakota undertakes its redistricting process, the Legislature should 
take several steps. 

First, the Legislature should comply with the Voting Rights Act. 

This may include moving away from at-large districts for the State House of 
Representatives. Where there are tribal communities, there should be single member 
House districts to ensure tribal communities have equitable representation. Failure to 
draw single-member House districts dilutes the Native vote and may violate the Voting 
Rights Act.  

Second, a “Community of Interest” standard should be utilized in redistricting, which 
will take into consideration groups of similar language, culture and identity, to keep 
them together within legislative districts.   
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  North Dakota Native Vote 

         PO Box 226 
                  Bismarck, North Dakota             
         58502 
         info@ndnativevote.org 

____________________________________________________________________________________ 

www.ndnativevote.org 

Turtle Mountain is its own community of interest and should remain in a single 
legislative district.  Splitting the reservation into multiple districts would dilute the 
ability of tribal members to elect the representative of their choice. 

Third, even though the redistricting schedule is abbreviated, it is of the utmost 
importance to consult with the tribal governments as well as their citizens to take the 
tribal perspective into account in the redistricting process. In as many ways as possible.  
Many other states have already begun holding redistricting hearings to get feedback 
directly from citizens and tribes.  This process is far too important to ignore the 
perspective of tribal communities. 

While we are thankful for your attendance here today, and your commitment to 
improving the state’s relationship with the Tribe, we also expect the same courtesy from 
the redistricting committee.  We thank you for your consideration of these important 
issues.  We hope that this committee will be an ally and advocate for the tribes through 
the redistricting process and beyond.  We are happy to address any questions or discuss 
these issues further. 

Nicole Donaghy 
Executive Director 
North Dakota Native Vote 
ndonaghy@ndnativevote.org 
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Redistricting Presentation to the 
North Dakota Legislature
Ben Williams
Program Principal, Elections and Redistricting, NCSL
August 26, 2021 
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Strengthening 
the legislative 

institution.

Serving 7,383 
legislators and 

25,000 staff.
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NATIONAL CONFERENCE OF STATE LEGISLATURES

Today’s Outline

Fundamentals & Census
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Legal Doctrines Criteria/Principles
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NATIONAL CONFERENCE OF STATE LEGISLATURES 4

Why We Redistrict
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NATIONAL CONFERENCE OF STATE LEGISLATURES

Fundamentals: Who is a person? 

Supreme Court has never answered 
definitively

Assumption since reconstruction has 
been all residents of the United States

Key Case: Evenwel v. Abbott (2016)
• Person = total population, regardless of 

legal status or age
• But left door open to other 

interpretations…
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Fundamentals: Who Draws Legislative Districts
Statutory or constitutional only; excludes commissions set up under other authorities
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Legislature only

Legislature, with 
advisory commission
Legislature, with 
backup commission
Commission
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WA RIMANYMIWIMNNDMT

ID CTNJPAOHINILIASDWY

OR DEDCVAWVKYMONECONV

CAHI MDSCNCTNARKSNMUT

GAALMSLAOKAZ

FLTX
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Fundamentals: Who Draws Congressional Districts
Statutory or constitutional only; excludes commissions set up under other authorities
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Legislature only

Legislature, with 
advisory commission
Legislature, with 
backup commission
Commission

ME

AK NHVT

WA RIMANYMIWIMNNDMT

ID CTNJPAOHINILIASDWY

OR DEDCVAWVKYMONECONV

CAHI MDSCNCTNARKSNMUT

GAALMSLAOKAZ

FLTX

At-large district
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NATIONAL CONFERENCE OF STATE LEGISLATURES

People living in the United States: 
331,449,281

Growth since 2010: 7.4%

Nearly all population increase in 
metropolitan and micropolitan areas; ND is 
major exception to this!

47/50 states saw population growth this 
decade 

Only three states saw their populations 
shrink this decade: 

• Illinois (-0.1%)

• Mississippi (-0.2%) 

• West Virginia (-3.2%)

2020 Census Takeaways
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2020 Census Results
Population Changes by State

9

+ > 15% (Very Fast Growth)

+ 10-15% (Fast Growth)

+ 5-10% (Moderate Growth)

+ 0-5% (Slow Growth)

Population Decrease

ME

AK NHVT

WA RIMANYMIWIMNNDMT

ID CTNJPAOHINILIASDWY

OR DEDCVAWVKYMONECONV

CAHI MDSCNCTNARKSNMUT

GAALMSLAOKAZ

FLTX

North Dakota’s 
population grew by 
15.8% between 
2010 and 2020.
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The pandemic

Fires

Floods

Policy changes Delays 

10
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8/26/2011: Redistricting Completed

11

AK

No new maps
Draft maps released

Some new maps

Completed

AZ
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NV
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ME

NY
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VAKY

TN
AR

FL

LA

SC
GAALMS

UTUT

Source: All About Redistricting; Ballotpedia
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8/26/2021: Redistricting Completed
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The Problem With Delays: Less Time to Redistrict

13

It isn’t just drawing new maps

Processing Filing Deadlines Residency Local Prep Primaries
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By July 1, 2021 By Dec. 31, 2021 Other/None

State Redistricting Deadlines by Date

14

5 19 26
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Disclosure avoidance
• Federal statutes require 

the protection of 
respondents’ 
information*

• The previous system 
proved to be breakable

• Any system to protect 
privacy reduces accuracy 
and usability

*There’s a federal requirement to 
provide population data at the block 
level too
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Data Suppression

• Data that could expose personal information is simply not provided

• Used in 1980 for individual cells and for whole tables

16

Fake Census Block Populations
8 18 13 2 15

42 1 3 16 18
4 14 15 6 3

24 18 6 1 3
14 4 8 2 3

Fake Census Block Populations
8 18 13 2 15

42 S 3 16 18
4 14 15 6 3

24 18 6 S 3
14 4 8 S 3
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The Census Delays

NATNATNATIONIONIONALALAL CONCONCONFERFERFERENCENCENCE OE OE OF SF SF STATTATTATE LE LE LEGISLATURES

Thhhheeeeeeeeeeeeee CCCCCCCCCCCeeeeeeeeeeeeeeennnnnnnnnnnnnnnsssssssssssssssuuuuuuuuuuuuuuusssssssssssssss Delays
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Using differential privacy to protect data means…

Only state total population will be reported without “noise”

Distortions in rural areas are likely to be greater than in urban areas

Distortions in small racial/ethnic groups are likely to be larger than in others
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Legal Doctrines
Federal and State
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21

United States Constitution

Federal Statutes

State Constitutions

State Statutes/Common Law

Guidelines
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US Constitution: One Person, One Vote

Principle: Equal Protection requires 
that votes for legislators and 
congressmembers hold equal weight
• Congressional Districts: Wesberry v. Sanders 

(1964)

• State Legislative Districts: Reynolds v. Sims (1964)

Application: Varies depending on district 
type

• Congressional Districts: Exact numerical 
equality

• State Legislative Districts: 10% deviation if 
justified by compliance with traditional 
criteria
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US Constitution: Racial Gerrymandering

Equal Protection Clause claim

Origin: Shaw v. Reno (1993)

Claim has evolved over time

Test: Predominance
• Was race the predominant factor in the 

construction of a particular district?
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US Constitution: Racial Gerrymandering

Did race 
predominate in 
the creation of 
the district(s)?

District(s) 
valid

Was the 
predominant use of 
race required by 
the VRA, or to 
remedy past racial 
discrimination?

District(s) 
valid

District(s)
invalid

Yes

Case 3:22-cv-00022-PDW-ARS   Document 60-6   Filed 02/01/23   Page 24 of 43



NATIONAL CONFERENCE OF STATE LEGISLATURES

US Constitution: Partisan Gerrymandering

Major focus at SCOTUS this decade

Claims based on 1st and 14th

Amendments

No longer justiciable in federal courts

But theories from these cases have 
successfully been used in state courts
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Key Sections of the VRA

Section 2 

Private and Federal 
Cause of Action

Section 3

The “Bail-In” Remedy for 
Violating Federal Law

Section 4

The Preclearance 
Coverage Formula

Section 5

The Preclearance 
Regime

26
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Section 2: Overview

Prohibits Vote Dilution

Applies Nationwide

Requires litigation (not prophylactic)

Burden of Proof: Discriminatory Effect 
• Plaintiffs do not need to prove 

discriminatory intent
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Section 2: When Applies

Gingles Preconditions

Sufficiently large and geographically 
compact to constitute majority 

Minority group is 
politically cohesive

White voters act as a bloc to defeat 
minority group’s candidate of choice

Senate Factors

• History of official discrimination
• Racially polarized voting in the state
• Minority vote diluting election 

procedures
• Minority exclusion from the candidate 

slating process
• Discrimination in health education and 

employment
• Subtle or overt racial appeals in 

campaigns
• Extent of minority success being elected 

to public office

Case 3:22-cv-00022-PDW-ARS   Document 60-6   Filed 02/01/23   Page 28 of 43



NATIONAL CONFERENCE OF STATE LEGISLATURES

Key Distinction: Vote Denial vs. Vote Dilution

Applies to laws denying or abridging the right 
to vote on account of race or color

Localized or statewide impact of challenged 
law on denial of right to vote

Key Supreme Court case:

• Brnovich v. Democratic National Committee 
(2021)

Applies to districting plans that hinder a 
minority group’s opportunity to elect its 
candidate of choice

Individual district-by-district analysis

Some key Supreme Court cases:

• Mobile v. Bolden (1980)

• Thornburg v. Gingles (1986)

• Bartlett v. Strickland (2009)

29

Vote Denial (Elections) Vote Dilution (Redistricting)
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Section 3: “Bail-In”
• What: Remedy available from 

courts who find violation 
Fourteenth or Fifteenth 
Amendments to U.S. Constitution.

• How: Judge orders jurisdiction 
subject to preclearance for future 
election law changes if it finds 
proof of discriminatory intent by a 
defendant.

• When: Limited duration set by 
judge; not permanent like Sections 
4 and 5. Judge has significant 
discretion in crafting remedy.

• Prevalence: Rare
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Sections 4 and 5
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States Subject to Section 5 in 2013

32

AK

Not subject
Localities only

Entire state

AZ

MT

WV

AS GU MP PR VI

HI

VT NH
NJ MA
DE MD

RI

CT

DC

ND

SD

NE

CO KS

WY
ID

WA

MO

OK

TX

NM

NV
CA

OR
ME

NY

PA
MI

OHINIL

WI

IA

MN

NC
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TN
AR

FL

LA

SC
GAALMS

UTUT

*In states subject to Section 
5, localities were frequently 
subject to it as well because 
they independently qualified 
under the coverage formula
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State Constitutions: Free and Equal Elections Clauses

30 state constitutions require elections to 
be some combination of free, equal and 
fair

PA and NC courts read this clause to 
include prohibition on partisan 
gerrymandering

North Dakota’s constitution does not 
contain this clause
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Criteria/Principles
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Federal Statute: Single-Member Districts

“In each State entitled . . . to more than one Representative 
. . . there shall be established by law a number of districts 

equal to the number of Representatives to which such State 
is so entitled, and Representatives shall be elected only from 

districts so established, no district to elect more than one 
Representative.” – 2 U.S.C. 2a

Case 3:22-cv-00022-PDW-ARS   Document 60-6   Filed 02/01/23   Page 35 of 43



NATIONAL CONFERENCE OF STATE LEGISLATURES

*Criteria/Principles: Compactness

Common traditional principle (40 states)

Two common ways to measure:

• Polsby-Popper :  

• Reock
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*Criteria/Principles: Contiguity

Most common principle (all 50 states)

General Rule: Must be able to go to every 
part of the district without leaving it

Where issues arise:
• Non-contiguous locality boundaries 

(usually arises with annexations)

• Water
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Criteria/Principles: Preserving Political Subdivisions

General Application

Common traditional principle (45 states)
Unless specified, could refer to any type of 
subdivision
• County, City, School District, City Council 

Wards, etc. 
A stand-in for communities of interest or 
compactness?
Importance of local political boundaries 
varies throughout the U.S.

Specific Application: Counties

Sometimes codified (e.g., Idaho)

Sometimes judicial (e.g., North Carolina)

General Idea: keep counties or groups of 
counties together wherever possible. Only 
deviate from county borders when 
necessary to comply with federal laws like 
the Voting Rights Act or One Person, One 
Vote
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Criteria/Principles: Preserving Cores of Prior Districts

Somewhat infrequent traditional principle 
(10 states)

Rationale: don’t unnecessarily break up 
peoples’ relationships with their 
representatives

Usually permitted but not required

Some states (e.g., Arizona) explicitly reject 
this principle and draw districts anew each 
decade
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