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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

ALABAMA LEGISLATIVE BLACK
CAUCUS; BOBBY SINGLETON;
ALABAMA ASSOCIATION OF BLACK
COUNTY OFFICIALS; FRED
ARMSTEAD, GEORGE BOWMAN,
RHONDEL RHONE, ALBERT F.
TURNER, JR., and JLESWILLIAMS, JR.,
individually and on behalf of others
similarly situated,

Civil Action No.
2:12-CV-691-WKW-MHT-WHP
(3-judge court)

Plaintiffs,
V.

THE STATE OF ALABAMA; JOHN H.
MERRILL in his official capacity as
Alabama Secretary of State,

Defendants.

ALABAMA DEMOCRATIC

L B S R A . B . I N S S S T S R I T S T S N N .

CONFERENCE et 4.,
Plaintiffs, Civil Action No.
2:12-cv-1081-WKW-MHT-WHP
V. (3-judge court)
THE STATE OF ALABAMA et d.,
Defendants.

ALBC PLAINTIFFS OPPOSITIONTO
DEFENDANTS MOTION TO AMEND BRIEFING SCHEDULE
IN ORDER TO CONDUCT ADDITIONAL DISCOVERY
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Plaintiffs Alabama Legidlative Black Caucus et a., through undersigned
counsel, oppose defendants’ motion to amend the briefing schedule and for leave
to conduct limited discovery filed September 29, 2015, Doc. 288. As grounds for
their opposition plaintiffs would show as follows:

1. Thediscovery defendants seek in the interrogatories attached to their
motion, Docs. 288-1 and 288-2, isirrelevant and immaterial to the issues raised by
this Court’s order of August 28, 2015, Doc. 283.

2. The August 28 order required plaintiffs to file new statewide redistricting
plans meeting the + 1% requirement and other redistricting criteriain the
Reapportionment Committee Guidelines, specifically those enumerated in the
order. None of those enumerated criteriaincluded “the political viability of the
plans,” which is the object of defendants' proposed discovery. Doc. 288 at 3.

3. The purpose of the August 28 order is to test the State' s defenses that the
race-neutral requirements of the Guidelines, the + 1% maximum deviation
requirement most of all, explain the racial composition of the majority-black
districts, not the black percentage targets that the drafters admitted they were
pursuing. Whether the members of the ALBC supported the Act 2012-602 and
603 plans was irrelevant to thisliability question. (Inany event, those plans

passed even though every ALBC member voted against them.) Similarly, whether



Case 2:12-cv-00691-WKW-MHT-WHP Document 289 Filed 09/30/15 Page 3 of 6

today’ s black incumbents would have voted for or against the 1% plans presented
by plaintiffsin response to the August 28 order isirrelevant.

4. Theissue presently before the Court is not whether the plaintiffs 1%
plans would be appropriate remedies, but whether they demonstrate that race
predominated in drawing the majority-black districtsin the 2012 plans. That isthe
liability issue for this Court to determine, not the ALBC or ADC members.

5. The ALBC 1% plans are modifications of the 5% plans sponsored by the
ALBC leadership in 2012, HB 16 and SB 5, APX 20-26, and the 5% plans
sponsored by ALBC leaders following remand from the Supreme Court, APSX
26-43. But even these facts are irrelevant to the liability questions this Court must
determine.

6. Certainly, asking the views of ALBC and ADC members about whether
plaintiffs’ 1% plans satisfy all state and federal constitutional and statutory
requirements calls for legal conclusionsthat areirrelevant and immaterial. Even
the question whether the black percentages in the plaintiffs’ 1% plans provide
black voters the opportunity to elect candidates of their choice is a question for
this Court to decide, based on the evidence already in the record. Defendants
should not be granted |eave to reopen the record of evidence to seek the opinions

of today’ s black incumbents, opinions which were not before the drafters of the
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challenged districtsin 2012.

7. Asapractical matter, adequately informing and then polling the 35
members of the ALBC and the thousands of members of ADC would be difficult
and onerous, if not impossible.

8. The depositions of the experts who drew the ADC and ALBC 1% plans
are scheduled to be taken next week on October 6 and 7, which is the only
discovery allowed by this Court’s August 28 order.

9. Granting defendants’ latest motion would further delay final resolution
of these consolidated actions and the creation of new, constitutional redistricting
plans.

WHEREFORE, plaintiffs pray that the Court will deny defendants’ motion.

Respectfully submitted this 30" day of September, 2015.
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Edward Still
Bar No. ASB-4786-1 47W
429 Green Springs Hwy
STE 161-304
Birmingham, AL 35209
205-320-2882
fax 205-320-2882
E-mail: still@votelaw.com

Attorneysfor Plaintiffs

s/ James U. Blacksher

Bar No. ASB-2381-S82J

P.O. Box 636

Birmingham AL 35201
205-591-7238
Fax: 866-845-4395

E-mail: |blacksher@ns.sympatico.ca

U.W. Clemon
Bar No. ASB-0095-076U
WHITE ARNOLD & DOWD P.C.
2025 Third Avenue North, Suite 500
Birmingham, AL 35203

Phone: (205)-323-1888

Fax: (205)-323-8907
E-mail: uwclemon@waadlaw.com

CERTIFICATE OF SERVICE

| hereby certify that on September 30, 2015, | served the foregoing on the
following el ectronically by means of the Court’s CM/ECF system:

Andrew L. Brasher

Megan A. Kirkpatrick

Misty S. Fairbanks Messick
James W. Davis (ASB-4063-158J)
William G. Parker, Jr.

OFFICE OF THE ATTORNEY
GENERAL

501 Washington Avenue

Post Office Box 300152
Montgomery, Alabama 36130-0152
email: mmessick@ago.state.al.us
emall: jimdavis@ago.state.al .us.

emall: abrasher@ago.state.al.us
email: mkirkpatrick@ago.state.al.us

David B. Byrne, Jr.

OFFICE OF THE GOVERNOR
Alabama State Capitol

600 Dexter Avenue, Suite NB-05
Montgomery, AL 36130

(334) 242-7120 P

(334) 242-2335 F
david.byrne@governor.aabama.gov
pam.chesnutt@governor.alabama.gov
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John J. Park, Jr.

Deputy Attorney General
Strickland Brockington Lewis LLP
Midtown Proscenium Suite 2200
1170 Peachtree Street NE

Atlanta, GA 30309

email: jjp@sbllaw.net.

Walter S. Turner, Esqg.

Post Office Box 6142
Montgomery, AL 36106-0142
email: wsthayer@juno.com

John K. Tanner, Esq.

3743 Military Road NW.
Washington, DC 20015

email: john.k.tanner@gmail.com

William F. Peatty, Esq.

The Gardner Firm, P.C.

P.O. Box 991

Montgomery, AL 36101-0991
email: bpatty@thegardnerfirm.com

Richard H. Pildes

40 Washington Square South
New York, NY 10012-1005
emall: pildesr@juris.law.nyu.edu

Joe M. Reed, Esq.

Joe M. Reed & Associates, LLC
524 South Union Street
Montgomery, AL 36104-4626
email: joe@joereedlaw.com

Dorman Walker
dwalker@balch.com

LouisM. Calligas
|calligas@bal ch.com

BALCH & BINGHAM LLP
Post Office Box 78
Montgomery, AL 36101-0078

James H. Anderson

Joel T. Cadwell

Copeland, Franco, Screws & Gill, P.A.
P.O. Box 347

Montgomery, AL 36101-0347
Telephone: (334) 834-1180

Email: caldwell @copel andfranco.com
anderson@copel andfranco.com

Algert S. Agricola

60 Commerce Street, Suite 1400
Montgomery, AL 36104

(334) 834-5290 P

(334) 834-5297 F
aagricola@rdafirm.com
aandrews@rdafirm.com

s/ James U. Blacksher

Attorney for ALBC plaintiffs



