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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION
THE CHRISTIAN MINISTERIAL ALLIANCE, ET AL. PLAINTIFFS
VS. NO. 4:23-CV-471-DPM-DRS-JM

JOHN THURSTON, IN HIS OFFICIAL CAPACITY AS
THE SECRETARY OF STATE OF ARKANSAS DEFENDANT

JOINT REPORT ON DISCOVERY DISPUTE

Pursuant to the Court’s final scheduling order (ECF No. 41), Senator Jane English, former
Senator Jason Rapert, and former Representative Nelda Speaks (collectively, “the Legislators™)
and Plaintiffs respectfully submit this joint report on a pending discovery dispute.

NATURE OF DISPUTE

The Legislators are current and former members of the General Assembly. Plaintiffs seek
the depositions of all three Legislators. After multiple meet-and-confers, the parties need the
court’s guidance. The Legislators maintain that legislative privilege shields them from deposition.
Plaintiffs disagree.

l. THE LEGISLATORS’ POSITION

The Legislators believe the present dispute involves a straightforward question of law:
Does legislative privilege, as recently interpreted by the Eighth Circuit in In re North Dakota
Legislative Assembly, 70 F.4th 460 (8th Cir. 2023) (“North Dakota’), prohibit Plaintiffs from
obtaining the Legislators’ testimony? It does. As in North Dakota , Plaintiffs here “seek
documents and testimony. . . concerning acts undertaken with respect to the enactment of
redistricting legislation.” Id. at 463-64. Because these “acts were undertaken within the sphere of

legitimate legislative activity,” they “are therefore privileged from inquiry.” Id. at 464.
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A. The Discovery Plaintiffs Seek Involves Work by the Legislators “Within the Sphere
of Legitimate Legislative Activity.”

Voters elected Sen. English, Sen. Rapert, and Rep. Speaks to serve in the 2021 regular
session of the General Assembly. Sen. English represented parts of Pulaski County in Senate
District 13. Sen. Rapert represented Senate District 35, which includes parts of Faulkner and Perry
Counties. Rep. Speaks was elected from House District 100 in north-central Arkansas. During
the session, Sen. English and Rep. Speaks filed as lead sponsors Senate Bill 743 and House Bill
1982, respectively. These two pieces of legislation were ultimately reconciled during the
lawmaking process into Act 1114 and Act 1116, which redrew Arkansas’s congressional districts.

In this litigation, Plaintiffs first served a subpoena duces tecum on the Bureau of Legislative
Research (BLR), the nonpartisan legislative service agency dedicated to serving the members and
staff of the General Assembly. Plaintiffs’ subpoena sought virtually all documents related to the
redistricting process, including both discoverable items and documents protected by legislative
privilege (i.e., draft legislation, communications between BLR personnel and members of the
General Assembly). BLR produced the non-privileged documents, and as permitted by Rule
45(d)(2)(B) of the Federal Rules of Civil Procedure, BLR served objections and a twenty-eight-
page privilege log.

After receiving these documents, Plaintiffs indicated a desire to depose the Legislators, all
three of whom were involved in the redistricting process, either as sponsors of the ultimately
passed maps or, in Sen. Rapert’s case, as the chair of the Senate State Agencies and Governmental
Affairs Committee from which the legislation originated. As part of the meet-and-confer process,
the Legislators repeatedly raised concern that the Eighth Circuit’s holding in North Dakota

prevented Plaintiffs from obtaining their depositions. The Legislators also invited Plaintiffs to
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provide other case law or to identify “particular areas of inquiry that [they] believe are not
protected by legislative privilege” so that the Legislators could reassess their position if necessary.
In response, Plaintiffs provided subpoenas. Each contains an exhibit, which, according to
Plaintiffs’ counsel, serves as “an outline of the areas [Plaintiffs] expect to cover in [their]
depositions of the [L]egislators.” See Ex. 1, Email from Chris Hollinger to Graham Talley, June
8,2024, at 1. These proposed areas of inquiry plainly involve legislative activity. Plaintiffs seek,
inter alia,
o “all” documents and testimony “related to the Legislative Redistricting
Process in connection with the 2021 Congressional redistricting which [the
Legislator] received from any Person”;
o “all” documents and testimony regarding “population, political, and racial
data, which [the Legislator] provided to any Legislator or other Legislative
Employee at a public meeting of the House State Agencies and
Governmental Affairs Committee or at a public meeting of the Arkansas
General Assembly”’; and
o “all” documents and testimony concerning “the political composition of

Pulaski County which You shared with any Third Party prior to the
enactment of Act 1116 of the Arkansas General Assembly.”

Ex. 2, Sub. Sen. Jane English, June 6, 2024 (“English Sub.”), at 9-11.

B. Legislative Privilege Prohibits Plaintiffs from Obtaining the Discovery Sought from
the Legislators.

Rule 45(d)(3)(A)(iii) requires the court to quash or modify a subpoena which seeks the
“disclosure of privileged or other protected matter, if no exception or waiver applies.” Fed. R.
Civ. P. 45(d)(3)(A)(ii1). Here, legislative privilege applies; the Legislators conducted their
redistricting work while “acting in the sphere of legitimate legislative activity.” Tenney v.
Brandhove, 341 U.S. 367,376 (1951). So long as the Legislators acted in that sphere, the privilege
serves as an “absolute bar to interference.” Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491

(1975). Moreover, the privilege protects not only “inquiry into acts that occur in the regular course
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of the legislative process,” but also requested discovery as to “the motivation for those acts.”
United States v. Brewster, 408 U.S. 501, 525 (1972).

The Legislators acknowledge that courts across the country grapple with the application of
privilege to claims made by state legislators. But the Eighth Circuit law is clear—“the privilege
is an ‘absolute bar,”” so long as the Legislators acted “in the sphere of legitimate legislative
activity.” North Dakota, 70 F.4th at 463 (quoting Eastland, 421 U.S. at 503). This conclusion
was reached on a virtually indistinguishable set of facts. The plaintiffs in North Dakota sought
“documents and testimony from legislators and an aide concerning acts undertaken with respect to
the enactment of redistricting legislation in North Dakota.” Id. at 463-64. The district court
compelled disclosure. Noting that the redistricting-related discovery sought by the plaintiffs
involved acts taken withing the protected sphere, the Eighth Circuit ruled that the district court
reached its conclusion “based on a mistaken conception of the legislative privilege,” as legislative
“privilege is not designed merely to protect the confidentiality of deliberations within a legislative
body; it protects the functioning of the legislature more broadly.” Id. at 464. The court therefore
quashed the subpoenas.

The Legislators ask that this court follow the Eighth Circuit precedent. See Georgia State
Conf. of NAACP v. State, 269 F. Supp. 3d 1266, 1278 (N.D. Ga. 2017) (concluding, despite the
“oddity in federal jurisprudence,” that a three-judge panel is bound by Circuit precedent). North
Dakota is largely indistinguishable from the present case. Plaintiffs raise similar claims of race-
based gerrymandering. They seek the same discovery—documents and testimony from the elected
representatives who engaged in the map-making process. An absolute privilege therefore applies
in this Circuit on these facts. Other federal courts of appeal agree, having similarly refused to

qualify or condition the common law legislative privilege in recently decided civil cases. See, e.g.,
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La Union Del Pueblo Entero v. Abbott, 68 F.4th 228, 239—40 (5th Cir. 2023) (“[A] state legislator’s
common-law absolute immunity from civil actions precludes the compelled discovery of
documents pertaining to the state legislative process that Plaintiffs seek here.”); Am. Trucking
Ass 'ns, Inc. v. Alviti, 14 F.4th 76, 88 (1st Cir. 2021) (“[This] argument suggests a broad exception
overriding the important comity considerations that undergird the assertion of a legislative
privilege by state lawmakers.”); Lee v. City of Los Angeles, 908 F.3d 1175, 1188 (9th Cir. 2018)
(holding that unsubstantiated “claims of racial gerrymandering,” though “serious,” “fall[] short of
justifying the ‘substantial intrusion’ into the legislative process” of a discovery request (citation
omitted)). The privilege therefore applies, and the Legislators have not waived it. See North
Dakota, 70 F.4th at 465 (noting that offering testimony at an injunction hearing may waive the
privilege, but the Legislators here have never testified in this or any other litigation involving the
2021 redistricting process).

While Plaintiffs claim, infra, that they seek testimony on matters wholly outside “the
sphere of legitimate legislative activity,” the subpoenas served on the Legislators plainly
demonstrate otherwise. The subpoenas seek everything “related to Legislative Redistricting
Process,” including “any Proposed Congressional Redistricting Maps,” information exchanged
with any “other Legislator or other Legislative Employee,” and all materials shared with third
parties concerning the political and racial composition of Pulaski County. See Ex. 2, English Sub.,
at 9-11. The Legislators understand Plaintiffs’ desire to thread a proverbial needle, but the
subpoenas at issue are materially indistinguishable from North Dakota, in which the plaintiffs
sought the same “documents and testimony from legislators . . . concerning acts undertaken with
respect to the enactment of redistricting legislation.” North Dakota, 70 F.4th at 463-64. By

arguing here that some non-privileged item may be swept up by an order quashing the subpoenas,
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Plaintiffs functionally ask this Court to adopt the view articulated in the North Dakota dissent. See
id. at 466 (Kelly, J., dissenting) (“An order quashing the subpoenas here is likely to prohibit the
discovery of at least some nonprivileged materials relevant to the pending litigation. That result
sweeps too broadly.”).

Plaintiffs’ desire to craft some exception for documents involving non-legislative third
parties also fails. The North Dakota court considered and rejected this same argument, holding,
“Communications with constituents, advocacy groups, and others outside the legislature are a
legitimate aspect of legislative activity. The use of compulsory evidentiary process against
legislators and their aides to gather evidence about this legislative activity is thus barred by the
legislative privilege.” Id. at 464. The Fifth Circuit has since reached the same conclusion in a
voting-rights case, noting that “[t]he legislative privilege ‘covers all aspects of the legislative
process’ and “communications ‘outside the legislature’ such as ‘private communications with
advocacy groups’ is “part and parcel of the modern legislative procedures through which
legislators receive information possibly bearing on the legislation they are to consider.” La Union
del Pueblo Entero v. Abbott, 93 F.4th 310, 321-22 (5th Cir. 2024) (cleaned up).

Because legislative “privilege is an ‘absolute bar to interference,”” North Dakota, 70 F.4th
at 463, the court should quash the subpoenas.

1. PLAINTIFES’ POSITION

Plaintiffs seek to depose a narrow subset of key legislators involved in drafting and
advocating for the redistricting bill at the heart of this litigation. The Legislators claim that /n re
North Dakota Legislative Assembly (“North Dakota”) has imposed an absolute legislative
privilege, barring any discovery from them and presumably other legislators as well. It is not.

Rather, consistent with established federal common law, North Dakota continues to recognize that
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Plaintiffs may inquire into: (i) information outside the “sphere of legitimate legislative activity;”
(i1) subject matter as to which legislators have waived their privilege; and (ii1) information within
the “sphere of legitimate legislative activity,” where, as here, “important federal interests are at
stake.”

A. Plaintiffs Seek Information Outside the “Sphere of Legitimate Legislative Activity”

Plaintiffs seek to depose the Legislators on matters that do not implicate legislative
privilege at all, even under the Legislators’ unduly broad interpretation of North Dakota.

Legislative privilege applies only “where legislators or their aides are ‘acting in the sphere
of legitimate legislative activity.”” N. Dakota, 70 F.4th at 463 (quoting Tenney v. Brandhove,
341 U.S. 367, 376 (1951)). The “sphere of legitimate legislative activity” is a longstanding term
of art that North Dakota adopted from the caselaw involving whether legislators could be held
liable for their actions (i.e., legislative immunity) and in that sense had a “legislative privilege” to
do certain things. That body of caselaw holds that activities which are neither “essential to the
deliberations of the [legislature]” nor “part of the deliberative process” are outside the scope of
protected legislative activity. See Hutchinson v. Proxmire, 443 U.S. 111, 130 (1979); United
States v. Brewster, 408 U.S. 501, 512 (1972) (explaining that activities which are “political in
nature rather than legislative” are not protected from scrutiny).

Broad dissemination of information to the public is a classic example of non-privileged
activity. For example, “‘news letters’ to constituents, news releases, and speeches delivered
outside [of the legislature]” fall outside the legislative sphere. Brewster, 408 U.S. at 512. These
activities are “primarily means of informing those outside the legislative forum” and “represent
the views and will of a single Member.” Hutchinson, 443 U.S. at 133. Thus, the Supreme Court

has held, “[i]t does not disparage either their value or their importance to hold that they are not
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entitled to [] protection.” Id. Thus, while “[c]Jommunications with constituents, advocacy groups,
and others outside the legislature are a legitimate aspect of legislative activity,” as stated in North
Dakota, 70 F4th at 464, that does not mean all such communications are protected. To interpret
North Dakota otherwise would contradict the caselaw that North Dakota relied on to define the
“sphere of legitimate legislative activity.”

Similarly, documents containing only “factually based information used in the decision-
making process or disseminated to legislators or committees, such as committee reports and
minutes of meetings,” are not the kind of documents that are “pre-decisional, deliberative [or]
reflect the subjective intent of the legislators.” Doe v. Nebraska, 788 F. Supp. 2d 975, 984-85
(D. Neb. 2011). Thus, such documents also are not “an integral part of the deliberative and
communicative process, Gravel v. United States, 408 U.S. 606, 625 (1972), and inquiries related
to these documents should not be barred by privilege.

Other information relevant to proving discriminatory intent under the Arlington Heights
framework does not implicate legislative privilege. Cf. Vill. of Arlington Heights v. Metro.
Housing Dev. Corp., 429 U.S. 252 (1977). As one example, deposition inquiry into typical
legislative procedure or particular procedural history—such as questions about processes for
transparency around bills—could reveal “departures from the normal procedural sequence,” id.
at 267, without delving into individual lawmakers’ motivations.

Plaintiffs’ discovery seeks many topics of information from the Legislators that fall within
these and other nonprivileged spheres. Those include, without limitation, (i) public statements,
such as social media posts and television and radio interviews, Legislators made with respect to
the 2021 congressional redistricting, (ii) public statements, such as social media posts and

television and radio interviews, Legislators made with respect to the political or racial composition
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of Pulaski County, (iii) factual information available to Legislators at public legislative sessions
and committee hearings; and (iv) the documents and communications relating to the 2021
congressional redistricting which the Legislators received from or provided to others after the
deliberations concluded. See, e.g., Ex. 2, at 6-11. Plaintiffs also seek to depose the Legislators on
topics such as their general knowledge of polling and elections featuring Black candidates within
the Second Congressional District, their general knowledge of the racial demographics of
Arkansas, and the information and training on redistricting which Legislators received prior to
commencement of the 2021 congressional redistricting process. These areas of inquiry do not
intrude upon “legislative activity” and thus do not implicate legislative privilege. And the mere
possibility that a deposition may “wander into impermissible terrain is not sufficient reason to halt
[an otherwise] permissible inquiry.” EEOC v. Wash. Suburban Sanitary Comm’n, 631 F.3d 174,
183 (4th Cir. 2011).
B. The Legislators Have Waived Legislative Privilege As To Certain Topics

Plaintiffs are also entitled to seek discovery regarding information as to which legislative
privilege has been waived, even under the Legislators’ unduly broad interpretation of the privilege.
See N. Dakota, 70 F.4th at 464 (only “[a]bsent a waiver of the privilege” should subpoenas be
quashed based on legislative privilege). Legislative privilege can be waived by individual
legislators. See ACORN v. Cnty. Of Nassau, 2007 WL 2815810, at *4 (E.D.N.Y. Sept. 25, 2007).
Waiver “need not be ‘explicit and unequivocal,”” it may occur “when purportedly privileged
communications are shared with outsiders.” Favors v. Cuomo, 285 F.R.D. 187,211-12 (E.D.N.Y.
2012) (citations omitted). Legislators waive privilege by, among other things, “publicly

reveal[ing] documents related to internal deliberations.” Id. at 212.
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Senator Rapert, for example, has publicly described (i) his recollection of the redistricting
deliberations, (i) his role in the redistricting; (ii1) the factors he considered in drawing maps, and
(iv) the demographic data he received from the Arkansas Bureau of Legislative research when
evaluating redistricting proposals. See Ex. 3, at 1; Ex. 4, at 7; Ex. 5, at 21-25. He cannot now
claim that Plaintiffs are barred from seeking discovery as to the very information he chose to
publicly disclose.

C. Even If State Legislative Privilege Applies, It Yields Where Important Federal
Interests Are at Stake

Finally, as to information that is arguably within “the scope of legitimate legislative
activity” and even absent waiver, Plaintiffs’ need for the information overcomes the privilege as
to the remaining categories of evidence they seek. Unlike the privilege afforded to members of
Congress, state legislative privilege yields where “important federal interests are at stake,” U.S. v.
Gillock, 445 U.S. 360, 373 (1980), and nothing in the language of North Dakota or its reasoning
alters that principle—nor could it. Indeed, the North Dakota decision acknowledges the “potential
for ‘extraordinary instances’ in which testimony might be compelled from a legislator about
legitimate legislative acts.” 70 F.4th at 464-65 (quoting Vill. of Arlington Heights, 429 U.S. at
268). While the court in North Dakota did not find such an instance, the claims in that case “[did]
not even turn on legislative intent.” Id. at 465.

This case is different: the constitutional claims in this case implicate precisely the types of
federal interests that overcome state legislative privilege. Where, as here, legislative intent is
directly at issue in a case involving legislative redistricting, this panel should recognize an
“extraordinary instance” that warrants overcoming legislative privilege. See, e.g., Bethune-Hill v.
Virginia State Bd. of Elections, 114 F. Supp. 3d 323, 337 (E.D. Va. 2015) (explaining that such

circumstances exist “[i]n redistricting cases, where the natural corrective mechanisms built into

10
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our republican system of government offer little check upon the very real threat of ‘legislative self-
entrenchment’”) (citation omitted); see also S.C. State Conf. of NAACP v. Alexander, 2022 WL
2452319, at*5 (D.S.C. July5, 2022) (compelling depositions of legislators in racial
gerrymandering case). To hold otherwise would create a “judicial . . . limitation that handicaps
proof of the relevant facts” and thereby give legislators free rein to discriminate in redistricting.
Gillock, 445 U.S. at 374. In making this determination, the Court should consider the following
factors: “(i) the relevance of the evidence sought to be protected; (ii) the availability of other
evidence; (iii) the ‘seriousness’ of the litigation and the issues involved; (iv) the role of the
government in the litigation; and (v) the possibility of future timidity by government employees
who will be forced to recognize that their secrets are violable.” See Rodriguez v Pataki,
280 F.Supp.2d 89, 101 (S.D.N.Y.), aff’d, 293 F. Supp. 2d 302 (S.D.N.Y. 2003) (citation omitted).
Here, each factor weighs in favor of disclosure: (i) the information sought is directly relevant to
proving Plaintiffs’ claims; (i1) Plaintiffs have been unable to obtain the information through other
sources, including through subpoenas to the Arkansas Bureau of Legislative Research;
(i11) Plaintiffs’ claims involve fundamental constitutional rights; (iv) the decisionmaking process
by key legislators is at the core of Plaintiffs’ claims; and (v) Plaintiffs’ access to the requested set
of materials will have a minimal future chilling effect on the Arkansas Legislature.

% %k ok ok sk

Graham Talley, Arkansas Bar No. 2015159
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 West Capitol Avenue, Suite 1800
Little Rock, Arkansas 72201

Phone: (501) 688-8800

Fax: (501) 688-8807

Email: gtalley@mwlaw.com

Attorneys for the Legislators
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EXHIBIT 1
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From: Hollinger, Chris

To: Graham C. Talley

Cc: Dylan Jacobs; Christine Cryer; Bookin, Daniel; Li, James Yi; Benjamin, EJ
Subject: Christian Ministerial Alliance v. Thurston -- Depositions (Rapert, Speaks & English)
Date: Thursday, June 6, 2024 10:05:58 PM

Attachments: CMA v Thurston English Deposition Subpoena.pdf

CMA v Thurston Rapert Deposition Subpoena.pdf
CMA v Thurston Speaks Deposition Subpoena.pdf

LE:
Graham:

Thank you for your message. I have attached three deposition/document subpoenas for
English, Rapert, and Speaks. We understand/assume that all three of these subpoenas will be

included within the discovery dispute to be teed up with the Court in the near future. We are
serving formal subpoenas to make the record that Plaintiffs did in fact seek to depose the
individuals in question.

Please let us know when you think you will be able to provide your draft of the joint
report. I don’t mean to be pushy (in fact, I hate when other lawyers act that way with me), but
we are operating under a relatively-tight schedule in the lawsuit.

Thank you for your professional courtesy and cooperation.

Chris Hollinger

From: Graham C. Talley <gtalley@mwlaw.com>

Sent: Monday, June 3, 2024 12:33 PM

To: Hollinger, Chris <chollinger@omm.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<ebenjamin@omm.com>; Kurvers, Erin E. <ekurvers@omm.com>

Subject: RE: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert,
Speaks & English)

[EXTERNAL MESSAGE]
Chris,
Glad we could connect last week. A couple of follow-up items.

First, please send over subpoenas for Michelle and Lori. Notice the depositions for my
office. I'd like to start at 9 AM, assuming that works on your end.

Second, with the Legislators, | think we understand each other’s position. Again, if there
are particular areas of inquiry that the Plaintiffs believe are not protected by legislative

privilege, I'm happy to review, consider, and discuss. At this point, though, | believe we’ll
need the Court to weigh in. As our side was working through these issues, we reviewed
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the scheduling order, which instructs the parties to submit a joint report on a discovery
issue (rather than filing motions to compel, or for protective order/to quash). Given this
directive, we're preparing a draft that we plan to share with you guys, hopefully this week.

Let me know if you have any questions.
Thanks,

Graham

2]

Graham C. Talley
T 501.688.8853 | F 501.918.7853

gtalley@mwlaw.com | MitchellWilliamsLaw.com
425 W. Capitol Ave. | Ste. 1800 | Little Rock, AR 72201

Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.

From: Graham C. Talley <gtalley@mwlaw.com>

Sent: Wednesday, May 29, 2024 8:20 AM

To: Hollinger, Chris <chollinger@omm.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<ebenjamin@omm.com>; Kurvers, Erin E. <ekurvers@omm.com>

Subject: RE: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert,
Speaks & English)

4:30 PM CDT works here, thanks

LE:

Graham C. Talley

T 501.688.8853 | F 501.918.7853

gtalley@mwlaw.com | MitchellWilliamsLaw.com

425 W. Capitol Ave. | Ste. 1800 | Little Rock, AR 72201
Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.

From: Hollinger, Chris <chollinger@omm.com>

Sent: Wednesday, May 29, 2024 1:29 AM

To: Graham C. Talley <gtalley@mwlaw.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<ebenjamin@omm.com>; Kurvers, Erin E. <ekurvers@omm.com>

Subject: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert, Speaks
& English)
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Graham:

Thank you for your message. Would either 1:30 p.m. or 4:30 p.m. (Central) work for
you on Wednesday.

Please let us know. Thanks.

Chris

From: Graham C. Talley <gtalley@mwlaw.com>

Sent: Tuesday, May 28, 2024 2:42 PM

To: Hollinger, Chris <chollinger@omm.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<gbenjamin@omm.com>

Subject: RE: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert,
Speaks & English)

[EXTERNAL MESSAGE]
Chris,

Thanks for your email on this. Let me know if your team has 15-20 minutes for a brief meet
and confer. Want to ensure we’re all on the same page with respect to the plaintiffs’ new
position.

Thanks,

Graham

i.ﬂl

Graham C. Talley
T 501.688.8853 | F 501.918.7853

gtalley@mwlaw.com | MitchellWilliamsLaw.com
425 W. Capitol Ave. | Ste. 1800 | Little Rock, AR 72201

Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.

From: Hollinger, Chris <chollinger@omm.com>

Sent: Wednesday, May 22, 2024 5:18 PM

To: Graham C. Talley <gtalley@mwlaw.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<gbenjamin@omm.com>

Subject: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert, Speaks
& English)
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Graham:

Thank you for the confirmation re the Bowen and Davenport depositions. We will
provide deposition subpoenas for July 2-3 (with Davenport on July 3) and, for these two
depositions, we are fine with holding the depositions at your offices and appreciate your
hospitality.

Thank you for confirming that you will represent and are authorized to accept service
of subpoenas for former Senator Rapert, former Representative Speaks and Senator English.
Upon reflection, we have concluded that the procedure discussed in our last meet-and-confer
for raising the legislative privilege issue is not the best mechanism for doing so and, instead,
we will be moving forward with depositions of these three witnesses. I apologize for the
change-of-direction (those things sometimes happen in litigation) and I appreciate your
willingness to engage with us on these issues.

In terms of timing for the depositions, and in light of our discovery schedule, we are
looking at the weeks of June 10 or 17—except for Senator Rapert, where we are looking at on
or before June 25, or June 29 or after. We will, of course, work with your and the witnesses’
schedules to the greatest extent feasible in light of the constraints of our litigation schedule. If
you or your clients are not available during any of those time periods, please let us know why.

Thank you for your continued professional courtesy and cooperation. And, if you
would like to discuss, please let us know.

Thanks.

Chris Hollinger

From: Graham C. Talley <gtalley@mwlaw.com>

Sent: Tuesday, May 21, 2024 6:57 PM

To: Hollinger, Chris <chollinger@omm.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<gbenjamin@omm.com>

Subject: Re: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert,

Speaks)

[EXTERNAL MESSAGE]

Chris,

Thanks for your email.
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I've worked through these questions with the Bureau. I'll represent both Lori and Michelle and have
authority to accept subpoenas on their behalf. Right now, it looks like July 2-3 work (July 3 for
Michelle). I'll make these witnesses available at my office in Little Rock.

Il also be representing both Sen. Rapert and Rep. Speaks. Along with Sen. English, these two intend
to invoke privilege. As we discussed on our call last week, let's set these three depositions far
enough out so we can get direction from the Court on the privilege issue (I can accept service of all
three subpoenas). If the OMM team can share the draft list of questions/areas of inquiry that we
discussed, I'll quickly review and confirm our privilege position. We'll then get a motion to quash
filed so the parties can tee up the issue sooner rather than later for decision by the panel. Under our
local rules, we can get it fully briefed in a period of about three weeks, assuming my folks will seek
leave to file a reply. Appreciate everyone's cooperation on the privilege piece.

Of course, give me a call if you have any questions.
Thanks,

Graham

Graham C. Talley
T 501.688.8853 | F 501.918.7853

gtalley@mwlaw.com | MitchellWilliamsLaw.com

425 W. Capitol Ave. | Ste. 1800 | Little Rock, AR 72201
Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.

From: Hollinger, Chris <chollinger@omm.com>

Sent: Monday, May 20, 2024 9:44:10 PM

To: Graham C. Talley <gtalley@mwlaw.com>

Cc: Dylan Jacobs <dylan.jacobs@arkansasag.gov>; Christine Cryer <christine.cryer@arkansasag.gov>;
Bookin, Daniel <dbookin@omm.com>; Li, James Yi <jli@omm.com>; Benjamin, EJ
<gbenjamin@omm.com>

Subject: Christian Ministerial Alliance v. Thurston -- Depositions (Davenport, Bowen, Rapert, Speaks)

Graham:

As a follow-up to our most recent discussion, I wanted to touch base regarding a few
deposition-related matters.

(1)  Michelle Davenport. Please let us know whether you will be representing Ms.
Davenport for her deposition and are authorized to accept service of a deposition subpoena on
her behalf. When we last spoke, you said the answer would probably be “yes”--but you
needed to confirm. In terms of the date for the deposition, we can offer June 13-14, June 25,
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or July 1-3. Also, as it turns out, we will take Ms. Davenport’s deposition in person in Little
Rock.

(2)  Lori Bowen. As we understand it, you are authorized to accept service of a
deposition subpoena on Ms. Bowen’s behalf--but, if I am wrong, please let me know. Again,
in terms of the date for the deposition, we can offer June 13-14, June 25, or July 1-3, and we
will take Ms. Bowen’s deposition in person in Little Rock. Please let us know which date(s)
work for this deposition, as we would like to pin this down.

(3)  Jason Rapert and Nelda Speaks. When we last spoke, you indicated that you

would probably be representing these former legislators for purposes of their depositions (on
the assumption the deponents intended to invoke legislative privilege)--but needed to confirm.
Please let us know by the close of business on Thursday, May 23, if you are authorized to
accept service of deposition subpoenas for these two individuals.

Thank you for your professional courtesy and cooperation.

Chris Hollinger

O’Melveny

Chris A. Hollinger

chollinger@omm.com

0: (415) 984-8906

O’Melveny & Myers LLP
Two Embarcadero Center, 28th Floor
San Francisco, CA 94111

Website | LinkedIn | Twitter

Confidentiality Notice: This electronic mail transmission and any attachment may constitute an attorney-client communication that is
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privileged at law. It is not intended for transmission to, or receipt by, any unauthorized persons. If you have received this electronic mail
transmission in error, please delete it from your system without copying it, and notify the sender by reply e-mail or by calling (501) 688-
8800 Little Rock, AR (479) 464-5650 Rogers, AR (512) 480-5100 Austin, TX or (870) 938-6262 Jonesboro, AR so that our address

record can be corrected.
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EXHIBIT 2
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AO 88A (Rev. 12/20) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the

Eastern District of Arkansas

THE CHRISTIAN MINISTERIAL ALLIANCE, et al.
Plaintiff
V.
JOHN THURSTON, in his offical capacity as the
Secretary of State of Arkansas
Defendant

Civil Action No. 4:23-cv-471-DPM-DRS-JM

R N N S

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Arkansas State Senator Jane English

(Name of person to whom this subpoena is directed)

E( Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must promptly confer in good faith with the
party serving this subpoena about the following matters, or those set forth in an attachment, and you must designate one

or more officers, directors, or managing agents, or designate other persons who consent to testify on your behalf about
these matters:

Place Date and Time:

" MAYS, BYRD & ASSOCIATES, P.A. .
202 Center Street, Suite 700, Little Rock, AR 72202 06/27/2024 9:00 am

The deposition will be recorded by this method: ~ Stenographer / Court Reporter

&{ Production: You, or your representatives, must also bring with you to the deposition the following documents,

electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

See Exhibit A

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(¢), relating to the place of compliance;

Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(¢) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

CLERK OF COURT
OR
/sl Chris A. Hollinger
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Plaintiffs,

THE CHRISTIAN MINISTERIAL ALLIANCE, et al. , who issues or requests this subpoena, are:

Chris Hollinger, O'Melveny & Myers LLP; Two Embarcadero Center 28th Fl.; San Francisco, CA 94111, (415) 984-8906

chollinger@omm.com Notice to the person who issues or requests this subpoena

If this subpoena commands the production of documents, electronically stored information, or tangible things before

trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AO 88A (Rev. 12/20) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 4:23-cv-471-DPM-DRS-JM

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

[ I served the subpoena by delivering a copy to the named individual as follows:

on (date) ; or

[ I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 12/20) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(i) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(i) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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Exhibit A
For a statement of your obligation in producing documents pursuant to this subpoena, see
Rules 45(e) and (g) of the Federal Rules of Civil Procedure, which appear on the final page of the
subpoena. Documents should be produced on or before June 27, 2024 at 9:00 a.m. (Central). To
make arrangements for electronic or other production of documents, please contact Arkie Byrd;
212 Center Street, Suite 700, Little Rock, AR 72202; Abyrd@maysbyrdlaw.com; (501) 372-
6303.

DEFINITIONS

As used herein, the following terms have the following meanings:

1. “2021 Congressional Redistricting Plan” refers to HB 1982 and SB 743, enacted as
Act 1116 of the Arkansas General Assembly.

2. “2021 Proposed Congressional Redistricting Maps” means any proposed District or
District Boundaries which were, in whole or in part, considered, created, developed, or
proposed by any member of the Arkansas General Assembly, including the proposed
redistricting maps published by the Arkansas House of Representatives at

https://www.arkansashouse.org/news/post/15077/2021-proposed-congressional-

redistricting-maps.

3. “Legislative Redistricting Process” refers to the technical, administrative, and legal
procedures through which State legislatures generally, and the Arkansas General Assembly
specifically, enact a new redistricting map, including the timelines to follow, the technical
aspects of map-drawing, and the laws that inform map-drawing.

4. “AlL” “Any,” and “Each” shall each be construed as encompassing any and all.

5. “And” and “Or” shall be construed either disjunctively or conjunctively, as necessary, to
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bring within the scope of the Request all information or material which might otherwise be
construed to be outside of the scope of the Request.

“Arkansas General Assembly” means the Arkansas Senate and/or the Arkansas House of
Representatives; any current or former committee, office, or unit of the Arkansas Senate
or Arkansas House of Representatives; and/or any current or former member, employee,
contractor, advisor, agent, or representative of the Arkansas Senate and/or the Arkansas
House of Representatives.

“Communication” means the transmittal of information of any kind by and/or through any
means, including, but not limited to, e-mails, e-mail attachments, text messages, calendar
invitations, PowerPoint presentations, written reports, memoranda, radio and television
interviews, and letters.

“District” means any of the designated areas within the State of Arkansas from which
members of the United States House of Representative are or would be elected, including
the four 2021 Congressional districts enacted by Act 1116 of the Arkansas State

Legislature.  See https://www.sos.arkansas.gov/uploads/elections/20 21Congressional

Custom 36x40.pdf.

“District Boundaries™ refers to the borders drawn to delineate a District, including the

borders enacted by Actll116 of the Arkansas State Legislature. See

https://www.sos.arkansas.gov/uploads/elections/2021Congressional_Custom_36x40.pdf.

“Document” or “Documents” is defined to be synonymous in meaning and the same in
scope as the term “document” as used in Rule 34 of the Federal Rules of Civil Procedure,
namely, any ‘“documents or electronically stored information—including writings,

drawings, graphs, charts, photographs, sound recordings, images, and other data or data
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compilations—stored in any medium from which information can be obtained either
directly or, if necessary, after translation by the responding party into a reasonably usable
form,” and the phrase “writings and recordings” is defined to be synonymous in meaning
and the same in scope as defined in Rule 1001 of the Federal Rules of Evidence, including,
without limitation, notes, text messages e-mails, public or private posts on Facebook, Truth
Social, X/Twitter, Instagram, or other social media platforms, public or private electronic
messages sent via messaging applications or platforms, including, without limitation,
Facebook Messenger, Teams, Signal, Slack, Parler or other such platforms.

“Legislative Employee” is defined to mean an employee of the Arkansas House of
Representatives, the Arkansas Senate, the Arkansas Bureau of Legislative Research, the
Arkansas Legislative Audit, or the Arkansas Code Revision Commission.

“Legislator” is defined to mean a member of the Arkansas General Assembly, a member-
elect of the Arkansas General Assembly, or a former member of the Arkansas General
Assembly if a Communication or Document requested herein was made or transmitted at
a time when the former member was serving in the Arkansas General Assembly.

“Person” means any natural person or legal entity, including, but not limited to, any business
or governmental entity or association.

“Plaintiffs” refers to The Christian Ministerial Alliance, Patricia Brewer, Carolyn Briggs,
Lynette Brown, Mable Bynum, and Velma Smith.

“Related To,” “Concerning,” or “Including” shall be construed in the broadest sense to
mean referring to, describing, reflecting, alluding to, responding to, connected with,
commenting on, in respect of, about, regarding, discussing, showing, analyzing,

constituting, and/or evidencing, in any manner, whether directly or indirectly, the subject
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matter of the Request.

“Third Party” or “Third Parties” refers to any persons or entities who are not a Legislator
or Legislative Employee.

“You,” or “Your” refers to Jane English and any person or entity acting or purporting to
act on her behalf or subject to her control.

INSTRUCTIONS

If any part of a Request is objected to, the ground for the objection should be stated with
particularity. If an objection is made to part of any item or category set forth in a Request,
that part should be specified. Any ground for objection not stated is waived.

If you perceive any ambiguities when construing a Request or Definition, set forth in your
response to the Request what you find ambiguous and the construction you have used in
responding. The documents produced in response to these Requests must include all
responsive documents in your possession, custody, or control, or known to be available to
you, regardless of whether such documents are possessed directly by you or by your agents,
advisors, employees, representatives, attorneys, consultants, successors-in-interest, or
other persons or entities acting on your behalf or subject to your control, and regardless of
whether the documents are maintained at any of your locations, offices, archives, or in other
locations.

Any reference in these Requests to an individual includes any and all agents, advisors,
employees, representatives, attorneys, successors-in-interest, and any other persons or
entities acting on his, her, or its behalf or under his, her, or its control.

Any reference in these Requests to any corporation, partnership, association, governmental

entity or agency, or other entity includes the present and former officers, executives,
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partners, directors, trustees, employees, agents, representatives, attorneys, accountants and
all other persons acting or purporting to act on behalf of such corporation, partnership,
association, governmental entity or agency, or other entity and any of their parent
corporations, holding companies, subsidiaries, affiliates, divisions, departments,
predecessors, and/or successors-in-interest.

In addition to producing a responsive document, you shall produce all non-identical copies,
including all drafts, of each responsive document.

If any requested document is not or cannot be produced in full, you shall produce it to the
extent possible and indicate what portion of such document is not or cannot be produced
and the reason why it is not or cannot be produced.

Each document produced must include all attachments and enclosures.

Documents attached to each other shall not be separated when produced.

All documents shall be produced as they are kept in the usual course of business, or shall
be organized and labeled to correspond with the categories in these Requests, with
identification of the person from whose files the documents were produced.

Each request shall be responded to separately. Nevertheless, a document that is responsive
to more than one Request may be produced for one Request and incorporated by reference
in another response, provided that the relevant corresponding portion of the document is
so labeled or marked.

If any responsive document is withheld, in whole or in part, pursuant to any claim of
privilege, including, without limitation, the attorney work-product doctrine, attorney-
client privilege, deliberative process privilege, investigative or law enforcement privilege,

and legislative privilege, your response must provide the following information in a single
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log:

g.
h.

the type of document;

the date of the document;

the name(s) of the document’s author(s) or preparer(s) and an identification by
employment and title of each such person;

the name of each person who was sent, furnished, received, viewed, or had custody
of the document or a copy thereof, together with an identification of each such
person;

the document’s title and reference, if any;

a description of the document in sufficient detail to allow the Court to adjudicate
the validity of the claim of privilege;

the type of privilege asserted; and

the specific Request(s) to which the document relates.

12. Any Requests propounded in the disjunctive shall be read as if propounded in the

conjunctive, and vice versa. Any Request propounded in the singular shall be read as if

propounded in the plural, and vice versa. Any Request propounded in the present tense shall

also be read as if propounded in the past tense. and vice versa.

DOCUMENTS REQUESTED

REQUEST FOR PRODUCTION NO. 1:

All Documents and Communications related to the Legislative Redistricting Process in

connection with the 2021 Congressional redistricting which You received from any Person.

REQUEST FOR PRODUCTION NO. 2:

All Documents and Communications related to the 2021 Congressional Redistricting Plan



Case 4:23-cv-00471-DPM-DRS-JM Document 46-2 Filed 06/25/24 Page 11 of 14

and/or any 2021 Proposed Congressional Redistricting Maps, including any related population,
political, and racial data, which You received at a public meeting of the House State Agencies and
Governmental Affairs Committee or at a public meeting of the Arkansas General Assembly.

REQUEST FOR PRODUCTION NO. 3:

All Documents and Communications related to the 2021 Congressional Redistricting Plan
and/or any 2021 Proposed Congressional Redistricting Maps, including any related population,
political, and racial data, which You provided to any Legislator or other Legislative Employee at
a public meeting of the House State Agencies and Governmental Affairs Committee or at a public
meeting of the Arkansas General Assembly.

REQUEST FOR PRODUCTION NO. 4:

All Documents and Communications, specifically including public social media posts, and
statements on television or in radio interviews, and statements to the press, related to the 2021
Congressional Redistricting Plan and/or any 2021 Proposed Congressional Redistricting Maps,
including any related population, political, and racial data, which You shared with or disseminated
to any Person.

REQUEST FOR PRODUCTION NO. S:

All Documents or Communications related to the racial composition of Pulaski County
which You received from any Third Party prior to the enactment of Act 1116 of the Arkansas
General Assembly.

REQUEST FOR PRODUCTION NO. 6:

All Documents or Communications related to the racial composition of Pulaski County
which You shared with any Third Party prior to the enactment of Act 1116 of the Arkansas General

Assembly.
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REQUEST FOR PRODUCTION NO. 7:

All Documents or Communications related to the political composition of Pulaski County
which You received from any Third Party prior to the enactment of Act 1116 of the Arkansas
General Assembly.

REQUEST FOR PRODUCTION NO. 8:

All Documents or Communications related to the political composition of Pulaski County
which You shared with any Third Party prior to the enactment of Act 1116 of the Arkansas General
Assembly.

REQUEST FOR PRODUCTION NO. 9:

All Documents or Communications relating to the 2021 Congressional Redistricting Plan
and/or any 2021 Proposed Congressional Redistricting Maps which You received from any Person
subsequent to the enactment of Act 1116 of the Arkansas General Assembly.

REQUEST FOR PRODUCTION NO. 10:

All Documents or Communications relating to the 2021 Congressional Redistricting Plan
and/or any 2021 Proposed Congressional Redistricting Maps which You provided to any Person
subsequent to the enactment of Act 1116 of the Arkansas General Assembly.

REQUEST FOR PRODUCTION NO. 11:

All Documents or Communications relating to the 2021 Congressional Redistricting Plan
and/or any 2021 Proposed Congressional Redistricting Maps which You created or generated
subsequent to the enactment of Act 1116 of the Arkansas General Assembly.

HHHH
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% Jason Raper

This is partisan rubbish. | am tired of seeing you post absolute untruths
and falsehoods. There was ZERO discussion about using race as a factor
in drawing the Congressional District lines. ZERO. You are simply race-
baiting like you have always done. | know what happened because |
chaired the Senate Committee in charge of handling the redistricting
legislation. We worked hard on those maps and we caused less
disruption of counties by taking the population needed from the most
populous county rather than disrupting many others. Get over it and
move on. We are all tired of you spewing venom and falsehoods towards

(Twitter/X, Jason Rapert, March 29, 2024)
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Arkansas lawmakers propose
congressional redistricting bills that
would split Pulaski County

September 23,2021 at 6:59 a.m.

by Rachel Herzog
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State Sen. Bart Hester (left), R-Cave Springs, and state Sen. Alan Clark, R-Lonsdale, are shown in this undated
compilation photo.

As Arkansas lawmakers develop ideas for redrawing congressional district
boundaries, splitting the state's most populous county emerged in multiple
proposals filed this week.

The Arkansas Legislature is set to be called into extended regular session, starting
Wednesday, to consider legislation to reconfigure the state's four congressional
districts based on data from the 2020 U.S. census.



Case 4:23-cv-00471-DPM-DRS-JM Document 46-4 Filed 06/25/24 Page 4 of 15

Senate Bill 721 by Sen. Bart Hester, R-Cave Springs, would split Pulaski County
among three congressional districts, creating four districts roughly based on the
state's geography. It's among a handful of proposals that will be considered.

Pulaski County contains Little Rock and has been entirely in the 2nd
Congressional District since the 1960s, according to historical data from the
Arkansas Geographic Information Systems office.

Two other proposals from Sen. Alan Clark, R-Lonsdale, would divide Pulaski
County among three congressional districts. Those bills are Senate Bill 722 and
Senate Bill 723.

Hester said he drafted SB721 to "have as geographically sound a map as possible,"
arguing that the map is "the most cohesive map that's been produced to this
point.”

"Pulaski County happens to be in the center of the state, and if you're trying to
draw a cohesive map that's just natural that would happen," he said.

The General Assembly controls the once-a-decade redrawing of congressional
boundaries. State legislative districts are redrawn after the census every 10 years
by the Board of Apportionment, made up of the governor, attorney general and
secretary of state.
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Five counties are split under the state's current congressional district lines:
Crawford, Newton, Sebastian, Searcy and Jefferson.

Democrats, including Sens. Joyce Elliot and Clarke Tucker, both of Little Rock, said
Wednesday that they wouldn't support a map splitting Pulaski County. Both
unsuccessfully sought Arkansas' 2nd Congressional District seat in previous
elections.

U.S. Rep. French Hill, R-Ark., who has held the seat since 2015, declined to
comment on the proposals through a campaign spokesman.

"My first thought was, you can't be serious," Elliott said of Hester's proposal,
adding that she thought it was nefarious to split the state's most populous county.
"For a long time, I know Republicans have wanted Pulaski County to be something
other than a blue county, and I think this is one way to attempt that long fever
dream that has been out there."
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House Bill 1962 proposed congressional boundaries

In House Bill 1962, state Rep. Reginald Murdock, D-Marianna, proposes changing Arkansas’ 2nd Congressional
District so that it encompasses southeast Arkansas along with Pulaski County. The legislation would place Van
Buren, White, Faulkner and Lonoke counties in the 1st Congressional District along with a northeastern swath
of the state and move Madison, Franklin and Baxter counties into the 3rd Congressional District, along with
parts of Crawford and Newton counties. Hover or click on the counties to see which district they are included in.
Alternatively, hover or click on the colors in the key to highlight counties included in a district. Use the +/- button
at the bottom right to zoom in and out.

for current boundaries
Click below to see other proposed maps:
HB1959 * HB1960 * HB1961 * HB1962 * HB1963 * HB1964 * HB1965 * HB1966 * HB1968 * HB1969 *
HB1970 * HB1971 * HB1976 ®* HB1978 ®* HB1979 * HB1980 * HB1981 * HB1982 * HB1983 * SB720 * SB721
* SB722 * SB723 * SB724 * SB725 * SB726 * SB727 * SB728 * SB729 * SB741 * SB742 * SB743

Key
District 1 District 2 District 3 District 4
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Hester said he believes his map would be challenged in court but withstand
judicial scrutiny, noting that he assumed all maps would be litigated. He said his
proposal was the "leading contender” among redistricting bills that have been
filed so far.

The chairmen of the House and Senate committees on state agencies and
governmental affairs, which are tasked with hearing redistricting proposals, said
there wasn't yet a consensus among lawmakers.

Senate committee chairman Sen. Jason Rapert, R-Conway, said he had seen
several maps, all of which are "very viable" and "we will just find out which of
those maps tend to build the consensus.” He said he was not leaning toward any
particular proposal but called criticism of Hester's map as gerrymandering
"baloney."

"When you try to split the least counties in the state, and to have nice geographic
districts that are manageable, guess what? It often splits Pulaski County. You can
achieve redistricting and compensate for population differences in one single
county rather than splitting any other county," Rapert said.

Clark said he initially didn't plan to file any redistricting proposals, but found the
idea of splitting only one county interesting. When drafting his two proposals,
Clark said he took that into account as well as comments the committees heard
when they met Monday. He said he also aimed to keep "hill counties" together in a
new version of the 2nd Congressional District.

He said he didn't look at the Democrat or Republican breakdowns for his proposal
and was "just trying to make a map that makes sense."

The two bills are the same except one proposes including Saline County in the
2nd Congressional District while the other would place Pope County in that
district.

He said he believes both proposals would hold up under judicial scrutiny.
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"Why have an issue with Pulaski County and not Sebastian County or Crawford
County?" he said. "If we'd gone in and tried to break up a minority community,
sure, but we didn't."

He said he believes his proposal made more sense than Hester's as a gradual move
forward from where the lines are currently, while Hester's is "drastically different”
but would make sense if the state was starting from scratch.

Other proposals filed Wednesday include House Bill 1962 by Rep. Reginald
Murdock, D-Marianna. It would change Arkansas' 2nd Congressional District to
encompass Southeast Arkansas along with Pulaski County.

House committee chairman Dwight Tosh, R-Jonesboro, said it was too soon to say
whether there was a consensus behind any particular bill.

"At the end of next Monday, we'll have a better handle, as they say, on where we're
at and what we need to do as we move forward. I think it's only fair to give each
sponsor the opportunity to appear and let them justify their bill, and I think that's
a fair process," Tosh said.

"As chair, there are 75 counties in the state of Arkansas, and they are all subject to
the redistricting process, and there are no areas which are placed in higher
priority than others, and we need to let this process go forth and listen to the
arguments,” he said.

Tosh said he expected more proposals to be filed.

Among them will be one from Rep. Jim Dotson, R-Bentonville, who said he plans
to file a proposal to be heard at Monday's committee meeting. He said Wednesday
that he was aiming to create a "good, workable map that a majority of everyone
agrees to."

He said the bill is a work in progress and he is still receiving feedback, but he was
looking at keeping the 1st Congressional District largely intact while adding
Cleburne and Pope counties to the 2nd Congressional District.
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The committees will meet jointly at 1 p.m. today to consider proposals filed
Monday, Tuesday and Wednesday then meet again Monday to discuss bills filed
later in the week.

House Speaker Matthew Shepherd, R-El Dorado, is paying attention to what is
being filed but not commenting on specific proposals, House spokeswoman
Cecillea Pond-Mayo said in a text message Wednesday afternoon.

Republican Gov. Asa Hutchinson said in a written statement that he was not going
to comment on specific congressional maps at this time.

"I will watch the legislative debate and add my thoughts at the appropriate time,"
he said.

Information for this article was contributed by Stephen Simpson of the Arkansas
Democrat-Gazette.
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Senate Chamber
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(Beginning of Video Recording.)

CHAIRMAN GRIFFIN: The senator is
recognized.

MALE VOICE: I like to make a motion to
suspend the rules for the purpose of holding
House Bill 1977 here in this chamber.

CHAIRMAN GRIFFIN: You've heard the
motion. It's non-debatable. Twenty-four
votes.

SENATOR TUCKER: So I'll -- Senator
Hickey objected to being transferred out.

CHAIRMAN GRIFFIN: Right.

SENATOR TUCKER: And then Senator
Hammer is moving to also keep it here. Am
I -- do I have all of that correct?

CHAIRMAN GRIFFIN: No, no, no. Senator
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