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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

Charles Walen, an individual; and Paul
Henderson, an individual,

Plaintiffs
Vs.
Doug Burgum, in his official capacity as
Governor of the State of North Dakota;
Alvin Jaeger, in his official capacity as
Secretary of the State of North Dakota,

Defendants

and

The Mandan, Hidatsa and Arikara Nation;

Lisa DeVille, an individual; and
Cesareo Alvarez, Jr., an individual.

Defendants-Intervenors

Hok &

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF BURLEIGH )

CIVIL NO: 1:22-CV-00031

AFFIDAVIT OF IRWIN JAMES NARUM
(JIM) SILRUM
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Irwin James Narum (Jim) Silrum, states as follows:

15 [ declare under penalty of perjury that the statements made in this affidavit are true

and correct to the best of my knowledge and belief.

2. I am the Deputy Secretary of State (“Deputy”) for the State of North Dakota and

have held this position since November 2003. As Deputy, my duties include assisting the North

Dakota Secretary of State (“Secretary”) in carrying out the duties of the office of Secretary of State

(“SOS”), including general duties, elections, licensing, central indexing, and business registration
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and information. A detailed list of the duties can be found on the Secretary of State website at

https://sos.nd.gov/about-office/duties-secretary-state.html.

3. My specific duties for the SOS in elections are to assist the Secretary who serves
as North Dakota’s chief election officer, specifically: training county election officials; prescribing
the form and content of statewide election ballots, receiving, reviewing, and filing petitions for
initiated, constitutional, and referred measures; receiving and reviewing candidate filings from
individuals seeking statewide, legislative, or judicial office; filing oaths of office for legislative,
judicial, and executive officials; filing campaign disclosure statements of statewide, judicial, and
legislative candidates, state political parties, district political parties, political committees, and
independent expenditure filers; and certifying names of elected statewide, judicial, legislative, and
multi-county jurisdiction candidates of the state.

4. On April 21, 2021, Governor Doug Burgum (“Governor Burgum™) signed House
Bill 1397, which established an interim legislative management redistricting committee that was
required among other things to develop and submit to the legislative management by November
30, 2021 a redistricting plan and legislation to implement the plan. The bill became law when
filed with the SOS the next day. The signed bill is attached as Exhibit A.

5. On October 29, 2021, Governor Burgum issued Executive Order 2021-17, which
convened a special session of the Legislative Assembly on November 8, 2022 to, among other
things, “provide for redistricting of government pursuant to Article IV, Section 2, of the North
Dakota Constitution following the 2020 census”. The signed executive order is attached as Exhibit
B.

6. House Bill 1504, which created the current legislative districts in North Dakota,
was signed by Governor Burgum on November 11,2021 and became law when filed with the SOS
the next day. The signed bill is attached as Exhibit C.

7. Under North Dakota law, “[l]egislative districts must be as nearly equal in
population as is practicable.” N.D.C.C. § 54-03-01.5(5). Therefore, a change to even one district

of the state would have cascading impacts on the remaining 46 districts.
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8. The board of county commissioners for each of North Dakota’s 53 counties is
required to divide the county into precincts and establish the county precinct boundaries no later
than December 31 of the year immediately preceding an election cycle. N.D.C.C. §§ 16.1-04-
01(1)(a); 16.1-04-01(3). North Dakota law prohibits a single precinct from encompassing more
than one legislative district. N.D.C.C. § 16.1-04-01(1)(a). County commissions must establish
the precincts in a properly noticed public meeting and those notices and meetings occurred during
the month of December. If even one district were to be changed in the state, there would be
cascading impacts that would require precinct boundaries of the impacted counties to be redrawn
to comply with all aspects of applicable law. The county commissions drew precinct boundaries
based on the legislative redistricting maps and the determination of appropriate precinct
boundaries could change if subdistricts were to be removed or district boundaries were otherwise
altered.

0. Since December 31, 2021, the date by which each county commission established
the county precincts in advance of the 2022 election cycle, all 53 county auditors have been
reviewing and updating the 47,117 street segments in the State’s Central Voter File to ensure each
residential address of the state is associated with the correct jurisdictional boundaries, e.g.,
legislative, judicial, water, city, library, ambulance, etc. based on the changes made by the
legislature and each county commission. Individual street segments vary widely. As an example,
a street segment might include all house numbers on a street from 100 to 1200. On a different
street in the same precinct, a street segment might include only the odd house numbers, but not the
even house numbers on the other side of the street because they are in an adjacent precinct. Every
individual street segment must be reviewed by county auditors after precincts are established,
whether or not the street segment is changed, to ensure the voters living at the addresses on the
street segment will be given the proper ballot for the jurisdictions in which they reside. [t took
from December 31, 2021, until March 23,2022, (four months) for all 53 counties in North Dakota

to review and update the 47,117 street segments in the Central Voter File. If even one district were
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to be changed in the state, there would be cascading impacts that would require this work to be
entirely redone.

10.  According to N.D.C.C. § 16.1-03-17, if redistricting of the Legislative Assembly
becomes effective after the organization of political parties and before the primary or the general
election, some of the political parties in newly established districts are required to reorganize as
closely as possible in conformance with Chapter 16.1-03 to assure compliance with primary
election filing deadlines. This would include districts in which the population residing within any
new geographic area added to the district is at least 25 percent of the district's total population.
N.D.C.C. § 16.1-03-17(2). After the 2021 redistricting boundaries were established, 26 legislative
district political parties from the 47 districts were required to reorganize. (See Exhibit D for
district population numbers, percentage of change, and whether reorganization was required.) It
should be noted that the new geographical area added to Legislative District 9, in its current form,
is very close to the percentage of population change requiring reorganization and any change to
the district boundaries could force reorganization of the district political parties. Since January 1,
2022, the legislative district parties required to reorganize according to N.D.C.C. § 16.1-03-17
have been following the steps required in N.D.C.C. § 16.1-03-01 (regarding party caucuses). A
change in the legislative district boundaries would require the legislative district political parties
to complete this work again and more could be impacted depending on the extent of the changes.

11. Based on the current redistricting maps, 98 of the 141 Senate and House member
offices are required to be on the ballots in 2022. These offices are from 34 of the 47 legislative
districts. Therefore, the legislative district political parties of the state have met to endorse
candidates for these positions. The House candidates endorsed by the political parties for office
representing a subdistrict must reside within the subdistrict. This naturally reduces the number of
qualified candidates in subdistricts compared to districts that are not subdivided. If subdistricts
were eliminated, the legislative district parties could endorse different candidates, however, the
deadline for the candidate paperwork to be filed is fast approaching on April 11,2022. N.D.C.C.

§ 16.1-11-06(1). Legislative district political parties also elected delegates to attend the state
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political party conventions that have already occurred in late March and early April. This work
began in January and was not completed until early April of this year. A change in the legislative
district boundaries would require the legislative district political parties to complete this work all
over again and more could be impacted depending on the extent of the changes.

12. For candidates running by Petition, the filed Petition must contain, among other
things, the signatures and printed names of qualified electors, the number of which for legislative
offices is determined by N.D.C.C. § 16.1-11-06(1)(b)(3)(d), which requires “the signatures of at
least one percent of the total resident population of the legislative district as determined by the
most recent federal decennial census.” The SOS has interpreted this to require candidates running
for the House in subdistricts to submit signatures of at least one percent of the total resident
population of the subdistrict in which they are running. The SOS has already given this guidance
to individuals who have inquired regarding the total number of signatures required to run for a
House seat in a subdistrict. (See Exhibit E for signature requirements.) As such, candidates
running for the House in Subdistrict 4A, 4B, 9A, and 9B are currently collecting approximately
half the signatures that would be required of a candidate running for the Senate in the entire district.
For example, as shown on Exhibit E, a candidate running for the Senate in District 4 is required
to submit not less than 164 valid signatures, but the signature requirements for House candidates
in Subdistrict 4A is 83 and 4B is 81. Similarly, a candidate running for the Senate in District 9 is
required to submit not less than 161 valid signatures, but the signature requirements for House
candidates in Subdistrict 9A is 79 and 9B is 82. As indicated above, the signatures must be
submitted no later than 4 p.m. on April 11, 2022, under N.D.C.C. § 16.1-11-06. If Subdistrict 4A,
4B, 9A, and/or 9B were eliminated in advance of the 2022 elections, candidates that would have
qualified to be on the ballot based on the number of signatures required in a subdistrict might no
longer qualify, as they would not have sufficient signatures to be a candidate for an entire district.
[ have spoken with potential candidates residing in the four subdistricts about the number of valid

signatures required to run for the House seat in the subdistrict in which they reside, and I provided
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the information as shown on Exhibit E. It is my understanding that other representatives from the
SOS and the political parties have also shared this information with potential candidates.

13.  Endorsed candidates and those that are running by Petition are required to complete
and file with the SOS an Affidavit of Candidacy, Statement of Interests, and either a Certificate of
Endorsement or Petition. Candidates may begin this work no earlier than January 1 and the
paperwork must be filed no later than 4 p.m. on April 11, 2022, under N.D.C.C. § 16.1-11-06.

14.  To assist the Court with its analysis of this case, below are important election
deadlines for the 2022 elections, with citations to applicable statutes or other authorities:

June 14, 2022. Primary Election (all dates in 2022)

1. Pre-election:

a. January 1 candidates could begin circulating petitions to obtain the required number of
signatures to have their names included on the primary election ballot. N.D.C.C. § 16.1-
11-15.

b. 100-day notice of contests included on the ballot — March 6. N.D.C.C. § 16.1-07-30(1)
— Requirement already met at 2022 Primary Election Contest/Candidate List
(https://vip.sos.nd.gov/candidatelist.aspx?eid=325).

c. 64-day candidate filing deadline — April 11 not later than 4 p.m. This deadline is in
multiple statutes, but N.D.C.C. § 16.1-11-06 includes the deadline for legislative
candidates.

d. 46-day deadline on which ballots must be sent to military and overseas voters who have
applied for a ballot by that day — April 29. N.D.C.C. § 16.1-07-23.

e. 40-day deadline on which ballots must be sent to all other voters who have applied for
a ballot by that day — May 5. N.D.C.C. § 16.1-07-04.

f. 15-day early voting may begin — May 30. N.D.C.C. § 16.1-07-15.
2. Post-election:
a. 13" day — County Canvassing Board meetings — June 27. N.D.C.C. § 16.1-15-17.

b. 17" day — State Canvassing Board meeting — July 1. N.D.C.C. § 16.1-15-35.
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November 8, 2022. General Election

1. Pre-election:

a. 100-day notice of contests included on the ballot — July 31. N.D.C.C. § 16.1-07-30(1)
— Requirement will be met at 2022 General Election Contest/Candidate List
(https://vip.sos.nd.gov/candidatelist.aspx?eid=325)

b. 64-day candidate filing deadline — September S not later than 4 p.m. — This deadline is
in multiple statutes, but N.D.C.C. § 16.1-12-04(3) includes the deadline for legislative
candidates.

c. 46-day deadline on which ballots must be sent to military and overseas voters who have
applied for a ballot by that day — September 23. N.D.C.C. § 16.1-07-23.

d. 40-day deadline on which ballots must be sent to all other voters who have applied for
a ballot by that day — September 29. N.D.C.C. § 16.1-07-04.

e. 15-day early voting may begin — October 24. N.D.C.C. § 16.1-07-15.

2. Post-election:

a. 13" day — County Canvassing Board meetings — November 21. N.D.C.C. § 16.1-15-
17.

b. 17" day — State Canvassing Board meeting — November 25. N.D.C.C. § 16.1-15-35.

c. December 1 — Elected legislators begin terms. Article [V, Section 7 of ND Constitution

State of North Dakota
County of Burleigh

Signed and sworn to before me on this 7'" day of April, 2022.

frwin James Nafum (Jim) Silrum
North Dakota Deputy Secretary of State

QOQ Qmﬁ @M

Notary Public

LEE ANN OLIVER
Notary Public
State of North Dakota )
My Commission Expires April 12, 2025
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF IRWIN
JAMES NARUM (JIM) SILRUM was on the 7" day of April, 2022, filed electronically with the
Clerk of Court through ECF:

Paul Sanderson (#05830)
Ryan Joyce (#09549)
Evenson Sanderson PC

1100 College Drive, Suite 5
Bismarck, ND 58501
psanderson(@esattorneys.com
rjoyce(@esattorneys.com

Robert Harms (#03666)
815 N. Mandan St.
Bismarck, ND 58501
robert(@harmsgroup.net

Mark P. Gaber

DC Bar No. 988077
CAMPAIGN LEGAL CENTER
1101 14th St. NW, Ste. 400
Washington, DC 20005
mgaber(@campaignlegal.org

Michael S. Carter, OK No. 31961
NATIVE AMERICAN RIGHTS FUND
1506 Broadway

Boulder, CO 80301

carter(@narf.org

By:_ /s/ David R. Phillips
DAVID R. PHILLIPS
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Sixty-seventh Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 5, 2021

HOUSE BILL NO. 1397
(Representatives Pollert, Louser)
(Senators Klein, Wardner)

AN ACT to establish a legislative management redistricting committee, to provide for the

implementation of a legislative redistricting plan, to exempt drafts of redistricting plans from open
records requirements, to provide for public access to plans that are distributed or reported, and
to provide for a special legislative session; to provide an expiration date; and to declare an
emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE MANAGEMENT REDISTRICTING COMMITTEE - OPEN RECORDS
EXEMPTION - SPECIAL LEGISLATIVE SESSION.

1

The chairman of the legislative management shall appoint a committee to develop a legislative
redistricting plan to be implemented in time for use in the 2022 primary election. The
committee must consist of an equal number of members from the senate and the house of
representatives appointed by the chairman of the legislative management.

The committee shall ensure any legislative redistricting plan submitted to the legislative
assembly for consideration must be of compact and contiguous territory and conform to all
constitutional requirements with respect to population equality. The committee may adopt
additional constitutionally recognized redistricting guidelines and principles to implement in
preparing a legislative redistricting plan for submission to the legislative assembly.

The committee shall submit a redistricting plan and legislation to implement the plan to the
legislative management by November 30, 2021.

A draft of the legislative redistricting plan created by the legislative council or a member of the
legislative assembly is an exempt record as defined in section 44-04-17.1 until presented or
distributed at a meeting of the legislative management, a legislative management committee,
or the legislative assembly, at which time the presented or distributed draft is an open record.
If possible, the presented or distributed draft must be made accessible to the public on the
legislative branch website such as through the use of hyperlinks in the online meeting agenda.
Any version of a redistricting plan other than the version presented or distributed at a meeting
of the legislative management, a legislative management committee, or the legislative
assembly is an exempt record.

The chairman of the legislative management shall request the governor to call a special
session of the legislative assembly pursuant to section 7 of article V of the Constitution of
North Dakota to allow the legislative assembly to adopt a redistricting plan to be implemented
in time for use in the 2022 primary election and to address any other issue that may be
necessary.

SECTION 2. EXPIRATION DATE. This Act is effective through July 31, 2022, and after that date is
ineffective.

SECTION 3. EMERGENCY. This Act is declared to be an emergency measure.

Exhibit A
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AN ognl]— L5

Speaker of the Houkd” President of the Sénate
1 T ik
Chief Clerk of the House etary of the Senate,

This certifies that the within bill originated in the House of Representatives of the Sixty-seventh
Legislative Assembly of North Dakota and is known on the records of that body as House Bill No. 1397
and that two-thirds of the members-elect of the House of Representatives voted in favor of said law.

Vote: Yeas 90 Nays 3 Absent 1

T .

ief Clerk of the Hotise

Speaker of the

This certifies that two-thirds of the members-elect of the Senate voted in favor of said law.

Vote: Yeas 47 Nays 0 Absent 0

LS

President of the Senate

Received by the Governor at Q&I'} AM. on MQ.O , 2021.

Approved at %q P M. on W Q.l , 2021.

(B
Govern@ U

Filed in this office this &&Y\d\ day of hj@\(\,\ , 2021,
at Mo'clock A M.

Secretary of the Senate

A
Secretary of Staté ¢
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DGkOTO l Governor Doug Burgum

Be Legendary.”
EXECUTIVE ORDER 2021-17

WHEREAS, under Article V, Section 7 of the North Dakota Constitution, the Governor is
authorized to convene special sessions of the Legislative Assembly.

NOW, THEREFORE, pursuant to authority under Article V of the North Dakota
Constitution, Governor Doug Burgum hereby convenes a special session of the North Dakota
Legislative Assembly on Monday, November 8, 2021, in the legislative chambers at the State
Capitol in Bismarck, North Dakota.

1. This special session is convened under the following authority:
a. The Governor is vested with the executive power under the North Dakota
Constitution Article V, Section 1;
b. The Governor is vested with the specific authority to convene a special
session of the Legislative Assembly under Article V, Section 7 of the North
Dakota Constitution.

2. The special session of the Legislative Assembly is convened for the following
purposes:

a. To provide for redistricting of government pursuant to Article 1V, Section 2, of

the North Dakota Constitution following the 2020 census;

b. To address funding sources for statewide infrastructure and capital projects

previously authorized by the 67" Legislative Assembly;

c. To address natural gas utilization and transmission from western North
Dakota to central and eastern communities for residential, commercial and
industrial uses;

To address statewide workforce program funding;

To address investments economic development opportunities;

To address road, water and deferred maintenance needs across the state;
g. To address income tax relief for North Dakota taxpayers.

-0 o

Executed at the State Capitol, Bismarck, North Dakota this 29t day of October 2021.

5oug Bu@m u
Governor

ATTEST:
Al Jaeger \_/ W7

Secretary of State EXhibit B

600 East Boulevard Avenue | Bismarck, ND 58505-0001 | 701.328.2200 | governor.ND.gov
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Sixty-seventh Legislative Assembly of North Dakota
In Special Session Commencing Monday, November 8, 2021

HOUSE BILL NO. 1504
(Legislative Management)
(Redistricting Committee)

AN ACT to authorize the secretary of state to modify election deadlines and procedures; to create and
enact two new sections to chapter 54-03 of the North Dakota Century Code, relating to
legislative redistricting and staggering of terms of members of the legislative assembly; to repeal
sections 54-03-01.12 and 54-03-01.13 of the North Dakota Century Code, relating to legislative
districts and staggering of terms of members of the legislative assembly; to provide a statement
of legislative intent; and to provide an effective date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 54-03 of the North Dakota Century Code is created and
enacted as follows:

Legislative districts.

Each legislative district is entitled to one senator and two representatives. Districts 4 and 9 are
divided into subdistricts, and one representative must be elected from each subdistrict. A representative
elected from a subdistrict must be, on the day of election, a qualified elector in the subdistrict from
which the representative was chosen. The legislative districts of the state are formed as follows:

1. District 1 consists of that part of the city of Williston and Stony Creek and Williston Townships
in Williams County bound by a line commencing at the point where the centerline of thirty-
second avenue west intersects with the centerline of twenty-sixth street west, then east on
twenty-sixth street west and an extended straight line until it becomes twenty-sixth street east,
then east on twenty-sixth street east until it becomes thirteenth avenue east, then north on
thirteenth avenue east and an extended straight line until its intersection with the centerline of
fifty-fourth street northwest, then east on fifty-fourth street northwest until its intersection with
the centerline of one hundred thirty-fourth avenue northwest, also identified as United States
highway 85 bypass, then south on one hundred thirty-fourth avenue northwest and an
extended straight line until its intersection with the Williston city limit, then south, east, north,
and south on the Williston city limit until its intersection with the centerline of state highway
1804, then west on state highway 1804 until its intersection with the centerline of thirty-
seventh avenue southeast, then south on thirty-seventh avenue southeast until its intersection
with the centerline of forty-ninth lane northwest, then west on forty-ninth lane northwest and an
extended straight line until its intersection with the south boundary of Williams County, then
west on the south boundary of Williams County until its intersection with an extended line from
the centerline of thirty-second avenue west, also identified as one hundred thirty-eighth
avenue northwest, then north on a straight line extended from thirty-second avenue west and
on thirty-second avenue west to the point of beginning.

2. District 2 consists of all of Burke County and Divide County; all of Williams County except
those portions contained in Districts 1 and 23: and Bicker, Cottonwood, Idaho, James Hill,
Lostwood, Manitou, Myrtle, Powers, Powers Lake, Ross, Sorkness, and White Earth
Townships in Mountrail County.

3. District 3 consists of New Prairie, Sundre, and Surrey Townships in Ward County; and that

part of the city of Minot and Nedrose Township in Ward County bound by a line commencing
at the point where the centerline of twenty-seventh street northeast intersects with the north
boundary of Nedrose Township, also identified as forty-sixth avenue northeast, then east on
the north boundary of Nedrose Township until its intersection with the east boundary of

Exhibit C
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Nedrose Township, then south on the east boundary of Nedrose Township until its intersection
with the south boundary of Nedrose Township, then west on the south boundary of Nedrose
Township until its intersection with the Minot city limit, then south and west on the Minot city
limit until its intersection with the west boundary of Sundre Township, then north on the west
boundary of Sundre Township until its intersection with the centerline of thirteenth street
southeast, then north on thirteenth street southeast until its intersection with the centerline of
so00 street southeast, then north and west on soo street southeast until its intersection with the
centerline of seventh street southeast, then north on seventh street southeast until its
intersection with the centerline of valley street, then north and west on valley street until its
intersection with the centerline of burdick expressway, then west on burdick expressway until
its _intersection with the centerline of United States highway 83, also identified as south
broadway, then north on United States highway 83 until its intersection with the centerline of
nineteenth avenue, then east on nineteenth avenue until its intersection with airport road, then
east on airport road until its intersection with the centerline of nineteenth avenue northeast,
then east on nineteenth avenue northeast and an extended straight line until its intersection
with the centerline of twenty-seventh street northeast, then north on twenty-seventh street
northeast to the point of beginning.

District 4 consists of those portions of Dunn County, McKenzie County, McLean County,
Mercer County, Mountrail County, and Ward County within the Fort Berthold reservation: all of
Mountrail County except those portions contained in District 2;: all of Ward County except
those portions contained in Districts 3, 5, 6, 38, and 40; and that part of McLean County bound
by a line commencing at the intersection of the Fort Berthold reservation boundary and the
north boundary of McLean County, then east on the north boundary of McLean County until its
intersection with the centerline of United States highway 83, then south on United States
highway 83 until its intersection with the south boundary of Snow Township, then west on the
south boundary of Snow Township until its intersection with the southeast corner of North
Central McLean Unorganized Township, then west and south on the south boundary of North
Central _McLean Unorganized Township until its intersection with the south boundary of
McLean County, then west on the south boundary of McLean County until its intersection with
the Fort Berthold reservation boundary, then north, west, and north on the Fort Berthold
reservation boundary to the point of beginning.

a. District 4A consists of those portions of Dunn County, McKenzie County, McLean County,
Mercer County, Mountrail County, and Ward County within the Fort Berthold reservation.

b. District 4B consists of all of Mountrail County except those portions contained in
Districts 2 and 4A; all of Ward County except those portions contained in Districts 3, 4A,
5, 6, 38, and 40; and that part of McLean County bound by a line commencing at the
intersection of the Fort Berthold reservation boundary and the north boundary of McLean
County, then east on the north boundary of McLean County until its intersection with the
centerline of United States highway 83, then south on United States highway 83 until its
intersection with the south boundary of Snow Township, then west on the south boundary
of Snow Township until its intersection with the southeast corner of North Central McLean
Unorganized Township, then west and south on the south boundary of North Central
McLean Unorganized Township until its intersection with the south boundary of Mclean
County, then west on the south boundary of McLean County until its intersection with the
Fort Berthold reservation boundary, then north, west, and north on the Fort Berthold
reservation boundary to the point of beginning.

District 5 consists of that part of the city of Minot and Harrison Township in Ward County
bound by a line commencing at the point where the centerline of sixteenth street northwest
intersects with the centerline of fourth avenue northwest, then east on fourth avenue
northwest until it becomes third avenue northwest, then east on third avenue northwest until
its intersection with the centerline of United States highway 83, also identified as north
broadway. then south on United States highway 83 until its intersection with burdick
expressway. then east on burdick expressway until its intersection with the centerline of valley
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