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THE CLERK: Day three. Case No. 314-cv-852.
Golden Bethune-Hill, et al. v. The
Virginia State Board of Elections, et al. and the
Virginia House of Delegates, et al.

The plaintiffs are represented by Kevin Hamilton,
Abha Khanna and Aria Branch.

The Virginia State Board of Elections is represented
by Matthew McGuire.

The Virginia House of Delegates is represented by Amy
Tolbert, Mark Braden, Katherine McKnight and Richard
Raile.

Are counsel ready to proceed?

MR. HAMILTON: We are, Your Honor.

MS. MCKNIGHT: Yes, Your Honor.

JUDGE PAYNE: Good morning. Please remember
that the objective is to wrap this case up by the end of
the day today. And I Jjust take it, from reading the
expert reports, that your experts are not going to be as
detailed as the others, or as long. But I'm not trying to
cut you off, but I do think we need to move along. There
was a fair amount of repetition in the examination of
experts and in the cross-examination of experts yesterday
and the day before.

MS. MCKNIGHT: Thank you, 1it's well taken. And

I am up here to address two administrative points,
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including one, the schedule.

The second issue are exhibits. If you don't mind, if
I gquickly go through exhibits for the record, and then
I'll address the schedule for today, what we anticipate
happening.

JUDGE PAYNE: Sure.

MS. MCKNIGHT: Okay. Thank you.
Defendant-intervenors in this case filed an exhibit list
at Docket No. 187. I'm going to identify the exhibits in
Docket No. 187-1 that do not have any objection to them by
plaintiffs or we've come to an agreement with plaintiffs

that an exhibit, as edited, can be submitted to the Court.

DI-1 —--

JUDGE PAYNE: How many are there?

MS. MCKNIGHT: There -- I'm trying to do a rough
count.

JUDGE PAYNE: I guess —-- here's what I'm getting
at. Can you just take a piece of paper and print it out

and checkmark the ones that you all are in agreement on,
and then you don't have to read them into the record?

MS. MCKNIGHT: Yes, Your Honor. We'd be happy
to do that. We can have that prepared today and submit it
later today.

JUDGE PAYNE: Sure. Just make sure both sides

are signed on on that matter. Sure.
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MS. MCKNIGHT: Okay. Thank you. On the point
of schedule, and I'll keep this brief, yesterday
plaintiffs rested their case at close to 3:00 p.m. And
that is with defendant-intervenors shaving two hours off
of their anticipated cross-exam time. And by our
calculations, plaintiffs were able to reduce their time by
a little under an hour. So we are trying. We are working
toward the goal.

Today, defendant-intervenors expect and will work
toward putting on six of their remaining eight witnesses.
Now, it will be a hustle to get through them, but we have
worked to hone our examinations and we will also work to
limit cross—-examination time to at least equal to what the
direct 1is and hopefully less than what the direct 1is.

Now, we understand that the Court may have time
tomorrow. We have two witnesses that we don't expect to
need more than an hour with, Your Honors, tomorrow
morning.

JUDGE PAYNE: For vyou.

MS. MCKNIGHT: Correct. And by looking at
estimate from --

JUDGE PAYNE: Who are they?

MS. MCKNIGHT: One is Dr. Hofeller. He's an
expert, and the other is Delegate Stolle.

JUDGE PAYNE: Delegate who?
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MS. MCKNIGHT: Delegate Stolle, S-T-O-L-L-E.

JUDGE PAYNE: Yeah.

MS. MCKNIGHT: He's in the Norfolk area, Your
Honor.

Now, by our estimates on Docket No. 209 when the
parties submitted their estimates of time, plaintiffs have
estimated they need the same amount of time as plaintiffs
with these witnesses. Now, both of those times may
reduce, meaning we may not need a full hour and plaintiffs
may not need a full hour either. Now, granted, Your
Honors have also asked for closing arguments of 15 minutes
per side, and, of course, there is a rebuttal case.

JUDGE PAYNE: We can pass that.

MS. MCKNIGHT: Pardon?

JUDGE PAYNE: We don't need the closing
arguments.

MS. MCKNIGHT: Okay. So I wanted to give you an
alert that we need about -- defendant-intervenors need
about an hour of your time tomorrow, and we would
anticipate that plaintiffs would need no more than an hour
either. But they are welcome to —-

JUDGE PAYNE: Do you have anything to say,

Mr. Hamilton?
MR. HAMILTON: Yes, Your Honor. I always have

something to say.
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JUDGE PAYNE: That was a silly question, wasn't
it?

MR. HAMILTON: Dr. Hofeller, the parties
anticipate —-—- I think the intervenors anticipated
three-quarters of an hour on direct, and we anticipated
three—-quarters of an hour on cross. I can't imagine that
it would take three—-quarters of an hours to present him or

to cross him, and I expect that altogether the time for

Dr. Hofeller is probably under an hour. He —-- the
report —-- the supplemental report -- other than his -- you
know, he submitted an original report. He's already

testified in this matter, and the original testimony is
part of the record. The supplemental --

JUDGE PAYNE: What about your rebuttal case I
think is what I would like to know?

MR. HAMILTON: At most, an hour.

JUDGE PAYNE: Okay. Well, you may not have an
hour. I don't know. Let's see.

I'm picking a jury at 1:00 tomorrow, and your case
must be over. It's a criminal case and it has to be tried
for speedy trial reasons —-- or I guess, nho, it doesn't.

It has to be tried because I don't have any other time, I
guess, 1s the correct statement. But this case, I expect,
will be over in the morning. Okay? And you all need to

work that way and plan your rebuttal that way and —-
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Morgan - Direct
because I don't think we'll -—- I don't think it's fair to

have the rebuttal case be put off three weeks or a month
because that will end up not helping anybody. So let's
see what we can do by moving forward with an understanding
that we will be closed no later than noon tomorrow and
probably before that.

MS. MCKNIGHT: Thank you, Your Honors.

MR. HAMILTON: Thank you, Your Honor.

JUDGE PAYNE: Okay. Who's your witness?

MR. RAILE: Your Honor, the
defendant-intervenors would like to call John Morgan.

JUDGE PAYNE: All right.

JOHN B. MORGAN,
called at the instance of the defendant-intervenors,
having been first duly sworn, testified as follows:
JUDGE PAYNE: Please.
MR. RAILE: Good morning, Your Honors.
DIRECT EXAMINATION

BY MR. RATLE:

Q Good morning, Mr. Morgan.
A Good morning.
Q Would you state your full name for the record and

spell your last name?

A John Bennett Morgan, M-O-R-G-A-N.
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Morgan - Direct
Q What is your occupation, Mr. Morgan?
A I'm a demographer.
Q Can you explain to the Court what that is?
A Yes. I work with census data, political data. I
work on elections, redistricting, campaigns. I do

analysis and such for campaigns and redistricting.
Q When did you get your start in the area of

redistricting?

A In 1991 while I was in college.

Q Where were you in college?

A At the University of Chicago.

Q And what was that redistricting experience during

college?
A I worked with the Indiana General Assembly members to

craft some plans that were used during that process in

Indiana.

Q And how did that experience come about?

A My father was a political consultant, and while I was
in college, he was engaged with Indiana. And so I was

able to go down to Indianapolis from Chicago and spend

some time redistricting with him.

Q And did you graduate from the University of Chicago?
A Yes, I did.
Q And what was your degree in?

A History.
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Morgan - Direct
o) Were you admitted into graduate school?
A I applied to GW, George Washington, for graduate

school, and I was accepted, but I declined to go in the

fall of 1991.

Q And why did you do that?

A Because I was deeply involved in redistricting, and

that's the direction my career took.
Q How many years' experience do you have in

redistricting?

A Twenty-five years.

Q And how many redistricting cycles is that?

A I worked in three circles: 1991, 2001 and 2011
cycles.

Q And do you have -- how many states, approximately,

you have redistricting experience in?

A I've had redistricting experience in 20 states.
Q And can you just give a few examples?
A Sure. I've worked in Rhode Island, New York, New

Jersey, Pennsylvania, Virginia, North Carolina, South

Carolina, Georgia, Florida, Illinois, Ohio, Michigan,

Wisconsin, Iowa, Indiana, New Mexico.

Q Sure. Thank vyou. Have you ever drawn a map that
used for actual elections?

A Yes.

0] One or more than one?

do

was
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Morgan - Direct
A Several.
Q Okay. And do you have redistricting related

experience other than in drawing maps for a proposal to
legislative bodies?

A Yes. I've worked with local jurisdictions, with
counties such as Atlantic County, New Jersey. I've worked
in Wake County, North Carolina, with the Wake County
School Board districts. I've drawn county council --
county commission districts in Indiana, Muncie, Indiana.

Places like that.

Q Do you have redistricting experience in Virginia?

A Yes.

0 Where did you live?

A I live in Northern Virginia.

Q And how long have you lived there?

A Since I was 8 years old. Since 1978.

Q Have you traveled in Virginia?

A Yes. I've traveled all over Virginia. I've been to

every county and independent city in Virginia.

0 Do you have political experience in Virginia?

A Yes. I've worked on campaigns every odd yeared cycle
pretty much since 1995, '97 forward.

Q And you mentioned redistricting experience in
Virginia. Can you describe that briefly?

A Sure. In 2001, I was hired by the leadership of the
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Morgan - Direct

House of Delegates, including the Speaker of the House, to
help draw plans for the Virginia House of Delegates.

Q And what was your role in that redistricting?

A At that time, I worked with the majority leader,
who's now in Congress, and I worked with Delegate Jones
and the Speaker of the House to draw plans for
consideration in the Virginia house.

Q Is that the first time that you met Delegate Jones?

A No. I met Delegate Jones when he first ran for
office in 1997 in Suffolk.

Q And what -- how did you meet him in that -- what was
the context of your meeting him?

A Oh, in 1997, he was a first-time candidate, and part
of my election work at that time, I was helping first-time

candidates.

Q So did you work on his campaign?

A Yes, I worked on his campaign.

Q And what House District was that for?

A District 76.

Q Okay. What was Delegate Jones' role in the 2001

redistricting?

A At the beginning of the process, he was one of the
regional leaders. So he was responsible for drawing the
Tidewater area, South Hampton Roads, the peninsula. And

as the process went on, his role expanded. The Speaker
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Morgan - Direct

had him work in other areas of the Commonwealth with other
delegates, and ultimately, he was chosen to carry the bill
in 2001 that became what we now call the benchmark plan.

Q Were there criteria that governed that redistricting
effort?

A Yes.

Q Now, we could walk through that, but let me just pick
a few highlights so we can move on. What was the
population deviation criterion used in the 2001
redistricting cycle?

A In the 2001 redistricting cycle, the population
deviation was plus or minus 2 percent for House of

Delegates districts.

Q Was that a change from the previous cycle?

A I believe in the 1991 cycle, there was a higher
allowed deviation. It seemed to be that way.

Q Okay. And what political party was —-- had a majority

as of the 2001 redistricting?
A In the house, the republican party had a majority in

2001 and elected a speaker, Vance Wilkins.

Q And who had the majority in 199172
A In 1991, the democratic party had the majority.
Q And had that been the case that the democratic party

had the majority prior to that?

A Yes. As far as I know, the democratic party had had
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Morgan - Direct
the majority in Virginia since reconstruction. There may

have been a period in the 1890s were nondemocrats had a
controlling majority of the chambers.

Q Now, there was a criterion in the 2001 redistricting
for compliance with the Federal Voting Rights Act. Am I
correct?

A Yes.

0 How many majority black districts were there in the
enacted 2001 plan?

A There were 12 majority minority districts -- black

districts in 2001.

0 How many were there in the 1991 plan-?
A There were also 12 districts.
0 Were they in roughly the same regions of the state or

different regions?

A They were in the same regions in the Richmond area
and the Tidewater/Hampton Roads area and also in Emporia,
in that region.

0 And there were other criteria in the 2001
redistricting criteria, correct?

A Yes.

Q And there's a lot of similarities between those and
the 2011 criteria. Is that fair to say?

A Yes. They are very similar.

0 We'll talk about the 2011 criteria, but I'm just
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Morgan - Direct

trying to move through this.
Were you involved in the 2011 redistricting in

Virginia?

A Yes.
Q What was your role?
A I was brought in to work with the majority in the

House of Delegates, to work with Chris Jones and his team
to draw plans for the House of Delegates.

Q What kind of services did you provide?

A Primarily I would work with map drawing, using the
software and, again, working with Chris Jones, who's a

delegate, Rob Bell, who's a delegate, and Chris Marston.

0 Were you involved in drawing district lines?

A Yes.

Q And were you —-- where were you doing your work?

A I would do my work from Delegate Jones' office, also

my own office in Northern Virginia and, frankly, on the
road sometimes. During the redistricting process, I was

in many states.

Q Did you ever do work on Delegate Jones' computer?
A Yes, I did.
Q And you also had a computer with the software; is

that correct?
A Yes. I had the Maptitude software on my laptop

computer. Delegate Jones had it on his laptop —-- or his
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Morgan - Direct

desktop computer as well.

Q Who did you understand that you were working for?
A I was working for Delegate Chris Jones.
Q Okay. And what was his role in the 2011

redistricting?

A In 2011, he was really in charge of the whole
process. He was the chairman of the P&E, the Privileges
and Elections Committee, and he was tasked to handle the

entire redistricting process.

Q Were there criteria governing those efforts?
A Yes.
0 Let's look at those. Plaintiffs' Exhibit 16. Do you

recognize this document, Mr. Morgan?

A Yes.
Q And what is 1it?
A This is —-—- these are the redistricting criteria for

use 1in the 2011 redistricting.
Q And I see the first criterion is population equality;

is that correct?

A Yes.
Q What was the population deviation selected in 20117
A It was plus or minus 1 percent from the ideal

population.
0 And that's more restrictive than in —-- in 2001; 1is

that correct?
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Morgan - Direct
A Yes, that's correct.
Q And there's the second criterion. It says Voting

Rights Act. Do you see that there?

A Yes.

Q How many majority black districts were there in the
enacted 2011 plan?

A There were 12.

0 And in what regions of the state were those
districts?

A They were in Richmond, the Tidewater, including the

peninsula, and then also in the Emporia/south area.

0 Were there any in Northern Virginia?

A No.

Q Were there any in the Piedmont?

A No

Q Were there any in the Valley?

A No

0 Were there any in Southwest Virginia?

A No.

0 Do you agree that the majority black districts are

scattered throughout the Commonwealth?

A No.
Q Are many of these districts contiguous with each
other?

A Yes, many of them are contiguous with each other.
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Morgan - Direct
Q Let's look at the next requirement, contiguity and
compactness. Was —-- this i1s a requirement that districts

shall be comprised of contiguous territory, including

adjoining insular territory. Do you see that language
there?

A Yes.

0 Was this criterion applied in the 2011 redistricting?
A Yes.

Q Was i1t negotiated at any point?

A No.

Q Were there any districts that are not contiguous

within the definition of this criterion?

A No, no districts are not contiguous.

Q None of the 100 districts are not contiguous; is that
correct?

A That's correct.

Q And then it says, "Districts shall be contiguous and
compact in accordance with the Constitution of Virginia as
interpreted by the Virginia Supreme Court in the cases of
Jamerson v. Womack and Wilkins v. West; is that right?

A Yes.

Q Was that criterion, in your view, negotiated at any
of the hundred districts in the 2011 redistricting?

A No.

0 And what's your basis for that belief?
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Morgan - Direct
A The —— the districts were —-—- the districts were

constitutionally and they were contiguous.
Q Were they as compact at the plans upheld by the

Virginia Supreme Court in those two cases?

A Yes, they were.

o) By the compactness scores identified in those two
cases?

A Yes.

Q Okay. Do you ——- next criterion, single-member
districts. "All districts shall be single-member
districts." Do you see that?

A Yes.

0 Was this criterion negotiated at any point during the

2011 redistricting?

A No.

Q Are there any districts that are not single-member
districts?

A There are no districts that are not single-member
districts.

0 Okay. Next criterion, communities of interest. And
we could sit and read through all of that, but let me Jjust
ask you, how was this implemented in the 2011
redistricting?

A Well, delegates discussed areas of —-- you know, these

communities of interest, and they were discussed, and the
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Morgan - Direct

delegates agreed upon the districts and took communities

of interest into consideration.

Q Okay. Now, on the next page we have a priority
almost. "All of the foregoing criteria shall be
considered in districting process." Do you see that
there?

A Yes.

0 Were they all considered?

A Yes.

Q "Population equality among the districts and

compliance with federal and state constitutional
requirements and the Voting Rights Act of 1965 shall be

given priority in the event of conflict among the

criteria." Do you see that there?
A Yes.
Q In your view, was there ever -- let me strike that.

Are you aware of a situation where you believed that the
other criteria we just read through came into conflict

with the Voting Rights Act of 19657

A Not in my understanding.
Q Okay. And we'll talk about districts in the few
minutes here, but we can move on from this. Now, we

mentioned the plus or minus 1 percent population
deviation. Do you recall that?

A Yes.
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Morgan - Direct
Q Were there challenges to implementing that?
A Yes. The plus or minus 1 percent deviation was lower

than the 2001 allowable deviation, and that made for some
more difficult rectification of the population between

districts.

Q And was the state malapportioned going into the 2011
cycle?
A Yes. The districts from 2001, by the end of the

decade, were definitely out of population alignment around
the state.

Q And where was the growth concentrated?

A The growth was in Northern Virginia, in Loudoun
County, Prince William, Stafford.

Q So what did you do to -- what was the global strategy
for resolving this problem?

A Well, the other side of the equation -- you asked
about the growth -- was that there's relative population
loss in other areas of the state, in southwest, in south
side and in Hampton Roads. There's relative population
loss.

So what ended up happening was three districts were
moved. There were two that were moved from
southwest/south side and one was moved from Hampton Roads,
and those districts were moved to Northern Virginia. And

that's how that was rectified.
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Morgan - Direct
Q Why did you choose to move districts in their

entirety across the state as opposed to some other way of
resolving the problem?

A Well, in this case, by removing a district, it will
often allow surrounding districts to retain their cores
and there would be a larger portion of their existing

districts that are carried forward rather than just

letting the district population —-- one district Jjust added
to the next, to the next. And as you go through a region,
you end up taking away a seat. But in this way, you take

a single seat away and it allows their other seats to
retain their cores Dbetter.
Q So you're absorbing that shock in a few districts to
avoid spreading it out further?
A Essentially that's correct.
Q Let's look at an example, which I believe the Court
has seen before, but we're going to talk about it in a
little more detail. Intervenors' Exhibit 91 at —-- I
believe it's 19 and 20. We have —-- I believe it's Map
Book 2 that has a nice before and after shot, which I find
very useful myself.

THE WITNESS: Thank vyou.
A Which page are you looking at?
0 It may be 20 and 21. We may be one off.

JUDGE PAYNE: You said 19, but now you're saying
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something else. I'm sorry. I was turned around and

didn't hear you.

MR. RAILE: No. You're correct, Your Honor. I
was actually right the first time. It's 19 and 20.

JUDGE PAYNE: Nineteen and 207

MR. RAILE: Yes, Your Honor.

0 And what is depicted in these two images in 19 and
207
A The first image is a —-- it shows the District 10 from

what we call the benchmark district plan, the 2001
redistricting. And then the second image is District 10
in House Bill 5005, the 2011 redistricting.
Q All right.

MR. RAILE: So turn the screen to page 19.
Q Is this -- where I'm pointing -- south of the border,

North Carolina?

A Yes.
Q All right.
MR. RAILE: Flip to page 20.
Q Is this —-- where I'm pointing by the word Charles
Town —-- 1is that West Virginia?
A Yes, 1t is.
Q It's a bit of a hike between the two districts?
A Yes. It's about a five-hour drive.

0 Are there split VIDs in this district?
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A Yes. In District 10 in the enacted plan, yes.
Q How many?
A Just a moment.
Q And, Mr. Morgan, I see you're pointing in your book.

Could you point on the screen so we can see?

A Sure. Let me count them. There's one over here
between District 32 and District 10. There's a split
voting district between 87 and 10. There's a split voting
district between 33 and 10. Another one in Clarke County
between 33 and 10. And there's one split between 29 and
10. So one, two, three, four, five is what I see.

Q So you moved this district across the state and then

split five VTDs in this district; is that correct?

A That's correct.
Q Why so many?
A Well, what I'm pointing out when I recited those was

that there's one split between each of the districts and
then there's an additional split in District 33. So
there's splits to equalize the population between District

10 and the other districts.

Q Okay. Are there split VIDs throughout the entire
plan?

A Yes.

Q Do you know approximately how many?

A A little over a hundred.
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Q All right.
A Maybe 115. I don't know off the top of my head.
Q Okay. That's fair enough. So you say there's a
split between this district and each —-- and several

surrounding districts; is that right?

A Yes.
0 Why is that significant?
A Well, it's significant because the population was

rectified between these districts by splitting the VIDs.

Q And when you're doing that, are you just looking at
107
A No. I'm looking at the other districts so that it's

not Jjust the population of 10 that's equalized. It's the
other districts that are rectified or equalized between —-
by doing these splits.

Q So in the split between 10 and 87, the population
equality issue that you may be rectifying could be in 87

or it could be in 10 or it could be in both?

A Yes. That's correct.
Q Okay. And so if I'm going to resolve a population
deviation problem with -- where 87's population is a

problem, then it would have to be contiguous with 87; 1is
that right?
A Yes. That's correct. So for 87, 1if there's a

population imbalance, then the -- the VTD that would be
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1 split would have to be contiguous with 87.

2 Q Okay. And what factors, then, do you use to

3 determine, from that starting point, where along a

4 district boundary to do the split?

5 A There can be many factors that determine where the

6 split is made. Ultimately, when the split is made, it's

7 split along census block lines.

8 Q And when it's split along census block lines, why

9 does that matter?
10 A Because the shape of the census blocks determine what
11 the boundary of the split in the voting district would be.
12 So the underlying census blocks that are the building
13 blocks below the level of voting districts determine what

14 the shape of the split would be.

15 Q Do all census blocks have the same number of people?
16 A No.

17 Q How does that factor into the split of a VTID?

18 A Well, each census block will have some population

19 that is counted in that census block. In some cases,

20 there will be a census block with zero population, but

21 that's recorded as zero population. So every census block
22 will have a population value, and, you know, ultimately,
23 those census block populations are added up, and they are

24 either in one district or the other district.

25 0 And so do you have to find a place where those blocks




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 27 of 822 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8238

Morgan - Direct

work out to equalize the population on both sides to end
up drawing that line there?

A Yes. The population would have to work out. You
could consider them a little bit like Lego blocks. They
are different shapes and sizes, and there's, you know,
different population wvalues. But ultimately, those pieces
have to come together, and, again, the population is
either on one side or the other of the district.

Q Sort of playing with Legos to identify where they are

going to fit out to make that equality work out; 1is that

right?
A Yes. That's one way of looking at it.
o) Did you make a demonstrative for the Court to

illustrate this issue?

A Yes, I did.

Q Did you make one on this district here, District 107
A Yes, I did.

0 Can we look at that?

A Okay.

MR. HAMILTON: Objection, Your Honor. Before we
play this, this was not produced in discovery. We were
handed it on the first day of trial on a flash drive.

I've never seen it before in discovery, and we never had
an opportunity to examine this witness on it.

MR. RAILE: Your Honor, this —-
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JUDGE PAYNE: The rule on demonstratives is they
don't have to be produced in discovery.

MR. HAMILTON: It's not a proper
demonstrative --

JUDGE PAYNE: Well, then it --

MR. HAMILTON: -- Your Honor. It's a videotape.

JUDGE PAYNE: Well, I don't know what it is yet.
What is -- tell me what it is and let's see.

MR. RAILE: This is a —-—- a screenshot playing of
this VID being assigned the blocks between these two
districts. I believe it's 29 and 10. All of that data
and information is in -- in the record where that line 1is,
and it's just showing the blocks being assigned.

And I would add, I would offer -—-

JUDGE PAYNE: A screenshot is not a wvideotape.
He says it's a wvideotape.

MR. RAILE: It's a moving screenshot.

JUDGE PAYNE: You mean as if you were drawing a
cartoon?

MR. RAILE: Correct. I think I understand Your
Honor correctly. And so —--

JUDGE PAYNE: Yeah. That's old technology.
Sorry.

All right. Let me —-- let us see what it is first

because I don't -—- I don't understand it.
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MR. RATLE: This is the --

JUDGE PAYNE: Play it -- start it playing, or
whatever you do, so we can get some notion of what it is.
Don't talk about it, Dr. Morgan. We Jjust want to see what
it is.

MR. RAILE: Yes, Your Honor. It takes a little
bit to get moving. This isn't the most exciting film
you're ever going to watch.

JUDGE PAYNE: And there's narrative to go with
this? Is that what you're saying?

MR. RAILE: Well, that will come from our
witness.

JUDGE PAYNE: I understand that, but he's going
to talk about 1it?

MR. RAILE: Yes, Your Honor.

JUDGE PAYNE: Okay. Do you understand what it
is now? All right. So what else? I see what —-- we see
what it is now. And why is it an improper demonstrative
exhibit in this world?

MR. HAMILTON: This is —-- this is one of two or
three of these that we're going to see. This one doesn't
involve a challenged district. It's got all these
political values on the side. Maptitude has a lot of data
on it. You can see the districts selected across the top

of the screen. You can see political data listed on the
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side of the screen. If they were going to use an exhibit

by this, it's being offered as substantive exhibit. This
is —-—- especially when we get to the ones that they're
going to offer with respect to the challenged districts,

we haven't had an opportunity to examine Mr. Morgan.

We had -- we took a deposition of Mr. Morgan, and we
had a bunch of materials that were produced. This was not
in there. So we don't have an opportunity to say, well,
wait a minute. You know, you changed this filter there or

you changed that filter and how would that change things
because we never had an opportunity to examine him at the
time.

JUDGE PAYNE: What does the pretrial order or
the pretrial protocol say about the exchange of
demonstrative exhibits? Was there something in the order
that said that, when that was to be done?

MR. HAMILTON: It was to be done in advance of
trial. And so the parties agreed that we would exchange
demonstrative exhibits on the first day of trial before
the trial began, and we did.

JUDGE PAYNE: All right. So you agreed to this?

MR. RAILE: Yes, Your Honor.

MR. HAMILTON: We agreed to the change of
demonstrative exhibits. We didn't agree to this exhibit.

We hadn't seen it before, Your Honor.
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JUDGE PAYNE: Well, I understand that, but you
hadn't seen any of the other demonstrative exhibits that
they did either.

MR. HAMILTON: That's correct, Your Honor. And,
of course, we didn't object to them either.

You'll recall at the beginning of the 2015 trial

there was a big blowup. I tried to use it in opening
statement. Mr. Braden objected. You said, well, he
objected so you can't use it. So we put it down.

JUDGE PAYNE: I ruled on that basis? I mean,
that's really not a good reason; Jjust he objected.

MR. HAMILTON: I would never criticize, Your
Honor, for his reasoning for --

JUDGE PAYNE: Here's —-- I think the bottom line
is it doesn't have to be produced in discovery under the
pretrial orders that we entered in the case. It had to be
produced on the first day of trial as a demonstrative, and
it was produced. And so you all have agreed to that
schedule. I think you're bound by it and the consequences
that come with it.

MR. HAMILTON: Well, I would —-— I completely
agree with that, Your Honor, if it's a proper
demonstrative. I don't think this is being offered as a
demonstrative. This is substantive evidence. This is an

example of a document being offered for substantive
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purposes and being labeled as an illustrative exhibit.
It's not.

JUDGE PAYNE: Well, he hasn't offered it yet.
So it's to aid this man's testimony, and I think the
objection is overruled.

MR. HAMILTON: Thank you, Your Honor.

JUDGE PAYNE: And if he offers it as a
substantive exhibit, you'll have a different issue
entirely. And you have your objection if he does that.

MR. HAMILTON: Thank vyou.

JUDGE PAYNE: All right. Go ahead.

MR. RAILE: Can we roll the tape back?

JUDGE PAYNE: Huh?

MR. RAILE: Sorry. I'm talking to —-- my
apologies, Your Honor.

Q All right. Before we begin, can you just describe to
the Court what is this that's in front of them?
A This is a view of the Maptitude software, and there's
different parts to this view. This —-- at the very top
there's a summary of all the districts in the plan. And
I'm just going to —-- if I can mark on this, I'll Jjust
point where that is.

So at the top of the page, that is the summary of
information about each district. And there's a list, and

I'm going to point over on the right side, you can scroll
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1 down this list to see the values for any district. And
2 then the window where you see the map shows the map. And
3 in this case, it's zoomed in on the area surrounding

4 District 10 in the enacted plan. And there's just a

5 couple more pieces to describe of this.

6 Over here is a toolbox for redistricting, and what

7 this shows is how the process is done of assigning

8 geography from one district to another or if it's —-- when
9 you begin a plan, you may begin with unassigned territory.
10 And then there's another toolbox that has to do more with
11 the zooming around of the -- of the map window. And then

12 the last box here on the left side is the pending changes.

13 So you would consider this as a "what if." So when you
14 see, in a moment, if you select geography to put from one
15 district to another, the software calculates the effect of

16 that change before you actually affirmatively click it in
17 and say make this change. So you can see what the

18 proposed change would be and what its effect would be in
19 drawing the plan. So those are the different parts of

20 this display.

21 Q Okay. Now, before we play it, I see that we're

22 looking at a similar part of the state where District 10
23 is; is that right?

24 A Yes.

25 0 In fact, there's District 10 in yellow; is that




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 34 of 822 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8245
Morgan - Direct
right?
A Yes. District 10 is in yellow, and then the outlines

in green show the localities, the counties and independent
cities. And the blue lines in this display show the
boundaries of the voting districts. And then the —-- the
district boundaries are shown with the color theme.

Q And I notice that House District 10 is mostly in its
final form. Am I right?

A Yes. In this case, District 10 is in its final form
in the enacted plan with one exception. On the western
edge of the district in Frederick County, near the city of
Winchester, there is one voting district, Parkins Mill
that is entirely assigned to District 10. And as a result
of that, if you look below the number 10, you'll see that
the number below that is 1870. That's the deviation over
the ideal. So at this time District 10 is over the ideal
population by 1870 people, and then that expressed as a
percentage is 2.34 percent. So that's the deviation at

this time is plus 2.3 percent, which in this case, 1is over

the allowable plus or minus 1 percent. Here it's on the
high side.
And then the other district, District 29 —-- and the

label reflects that the district label 29 is the district.
Below that is the population deviation. So it's negative

1422 people, and then that as a percentage is negative
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1 1.78 percent.
2 Q Now, the district is mostly in its final form. And

3 when do VTD splits typically occur in the process?
4 A In my experience here in Virginia, the splitting of
5 VIDs would occur later in the process. A lot of drafts

6 and possibilities were explored and the VTIDs, the voting

7 district splits, were usually done later in the process.
8 Q So, obviously --

9 JUDGE PAYNE: Later after what 1is done?

10 THE WITNESS: After the general -- Your Honor,
11 after the general district boundaries are worked on,

12 perhaps at the voting district level or at the county

13 level, there's a general composition of the district. And
14 it might be, at one time, outside of the population

15 deviation. So in this case, the splitting of voting

16 districts at the census block level rectifies the

17 population.

18 Q So by this point, have most of the major decisions

19 about this district and the surrounding districts already

20 been made?

21 A Yes.
22 Q And so we don't have a time machine. We can't go
23 back and watch you draw in 2011, but is this scenario

24 where the district is mostly complete, the surrounding

25 districts are mostly complete realistic as to what you
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were doing then?
A Yes.
Q Okay. Let's push play and watch what happens.
A Do you want me to speak? I'm sorry. Do you want me

to speak while this is playing?

0 What's going on here? Let me ask you.

A Sure. In this case I'm zooming in to District 10 and
looking around the district boundary. And then I'll move
over towards District 29. And on the redistricting

toolbox, I'm selecting the district target as 29, meaning
that the population that I'll be selecting will ultimately
be going into District 29, and that's the box over here
where I mark a dot.

And then just to be clear, that I'm only going to be
taking population from District 10.
Q Can you show us where the whole -- can we pause it

for a second? Can you show us where the —-

A Please hold, if you would hold here for one moment.
0 Okay. What do you see here?
A I just wanted to point out that at this point I've

selected this layer block, which allows me to bring in
another layer. So I'm going to add in the census block
layer, and that will come up next.

0 So at this moment we do not see census blocks on the

screen, and you're about to change that; is that correct?
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1 A Yes.

2 Q So let's play it and watch. So what Jjust happened?
3 A Those are the census blocks that are underlying the
4 voting districts. Those are the shapes of the census

5 block, and there's a value on them, and that's the

6 population —-- total population of that census block. And
7 I'm selecting those portions --

8 Q Well, let's pause right here because I do have a

9 gquestion to ask you. What's the VID -- is this a whole
10 VID or what are we looking at?
11 A The VTD Parkins Mill is here and continues on into

12 District 10. So Parkins Mill is that entire section. And
13 what I'm doing here is I'm selecting these census blocks

14 to assign them from 10 here to District 29, and at this

15 time they're not actually assigned.
16 So what's happening is this change box is showing me
17 that if you were to put that -- this portion of that

18 voting district, Jjust that portion, into District 29, the
19 population and other information is here in this box. And

20 it shows you that the new District 29 would have the

21 characteristics that are listed here on the side —-
22 Q Well, let me cut you off one second.

23 A —— and the old District 10 would have those

24 characteristics.

25 Q I apologize. I just want to move through this. I
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want to address one other thing before we get to the
change box. This highlighted thing here, block'ish thing?

JUDGE PAYNE: The highlighted thing is in
orange, for the record.

MR. RAILE: Yes, Your Honor.

0 What is that?

MR. HAMILTON: Your Honor, if this is an
illustrative exhibit, I don't think it's in the record.

JUDGE PAYNE: I thought you wanted it in the
record so you could see if we erred in letting it in. I'm
SOrry.

MR. HAMILTON: No, I don't. I don't intend -—-

JUDGE PAYNE: I mean, okay. If you're not going
to raise it on appeal, okay.

MR. HAMILTON: Well, no, I'm not saying that,
Your Honor. I'm saying if he hasn't offered it as an
exhibit, I don't want it --

JUDGE PAYNE: I understand that. But you put
things in the record as rejected exhibits and they are put
in in that way; for example, to preserve objections. You
can do the same thing with the caveat that it's something
that can't be considered as a piece of evidence if you
want it in to preserve your objection. If you don't want
to, forget it. It's okay with me.

MR. HAMILTON: Thank you, Your Honor.
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JUDGE PAYNE: Okay.
Q Okay. This highlighted block in orange that has the
number 15 in the middle, what is that?
A That is a single census block.
Q And this yellow highlighted thing below it that I'm
drawing around right there that has the number 150 in the
middle, what is that?
A That's another census block that's currently assigned

to District 10, and it's not been selected for movement

yvet.

Q Okay. And what does the number 15 mean?

A That's the population of that census block.

Q There was 15 people in that census block, according

to the 2010 census, correct?

A Yes.

Q And this block says 150. What does that number mean?
A That's the population of that census block.

Q Okay. So more people live in the 150 block than in

the 15 block; is that right?
A Yes.
Q Okay. Could I —-

JUDGE KEENAN: Excuse me, counsel. Could you
clarify for the record whether this is voting age
population or just simply residents of all ages?

MR. RAILE: I'll let the witness answer that.
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THE WITNESS: Yes, Your Honor. This is total
population, and that is the variable that we would be

equalizing with the plus or minus 1 percent.

Q Could I split this VTD like this where I'm drawing my
line?
A It would not follow the census block boundaries, and

you really could not do that in the software.
Q Okay.

JUDGE PAYNE: When splitting it in the software,
you have to follow census block boundaries. Is that what
you're saying?

0 Is that correct?

THE WITNESS: Yes, Your Honor.

Q All right. Let's keep playing and watch as more get
highlighted. And what's going on here, Mr. Morgan?

A More census blocks are selected for transfer from
District 10 to District 29. As this is happening on the
change box, the numbers update as these selections are
made.

MR. RAILE: Let's pause —-—

JUDGE PAYNE: The purpose of this anticipated
transfer is population equalization?

THE WITNESS: Yes, Your Honor.

0 And what is the first item in this change box,

TOTPOP?
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1 A Over here in the change box, this TOTPOP is the total
2 population of the district. And there's a value for
3 District 29, 79,504. And this is the —-- the newly

4 updated, which hasn't happened yet, this would be the
5 district population for 29. Next to it is the district

6 population for District 10, 80,964.

7 0 And what's in the next line?
8 A The next line shows you how much population is being
9 transferred. It says Change in Total Population. And so

10 it shows that 916 people are moved from District 29 --
11 yeah, from District 10, rather, to District 29. So the
12 value is positive to District 29 and negative to District

13 10. So it's the exchange of that many people.

14 o) At this point in time are the districts —-- are the
15 equal population problems in the district rectified?

16 A No. Because the next two —-- the next two rows show
17 you the deviation of the proposed new district and the

18 deviation is negative 506, 506 in 29, but it's 954 on the
19 positive side for District 10. And immediately below

20 that, it shows that it would be a negative .63 for 29,

21 which is within the population allowance. But District 10
22 is not. It's 1.19 percent overpopulated. So more
23 population would need to be transferred in order to have

24 both districts within plus or minus 1 percent.

25 Q So you're going to have to keep going to accomplish
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your goal, right?
A Yes. I will have to continue to add census blocks

and their populations to allow these districts to be
within plus or minus 1 percent.

Q And will that determine, in part, where the final
line ends up?

A Yes. The shape and the geography of the census
blocks and the populations, in combination, determine
where the final line is.

Q Now, this census block here that I'm pointing to with
the number 146, could you have chosen that?

A In this case, no, because it's already in District
29. So trying to add that to a —-- to the district
wouldn't work because it's already in the district.

0 Okay. And there are a few lines here, here, here,
here, here. GO5L_RV and similar wording in the following
lines. What are those?

A Okay. So in the change box, there's political data
in this area. So the information there, GO5L_RV is the

general election 05, 2005, L for Lieutenant Governor,

underscore, RV for the republican vote. So this 1is the
republican vote estimated in that district —-- or that new
district for Lieutenant Governor 2005. And then down

below that, it says change in the republican vote in

that -- that section. So effectively, it would be




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 43 of 822 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8254

Morgan - Direct

transferring 96 republican votes.

And then below that is the D vote, Lieutenant
Governor 05, this is Bill Bolling was the republican
candidate, and I believe Leslie Byrne was the democratic
candidate in 2005. And so that's her vote is 6921, and
then the change in her vote it would be 51. And then this
also shows the percentages. So the democratic percent for
Lieutenant Governor is 40 percent in District 29.
Q And are those numbers very similar to what you would
see in redistricting in all the districts in 20117
A Yes.
Q Are those numbers that you took account of in drawing
districts in 20117
A Yes. The political data here is —-- was also in the
2011 redistricting software.
Q Now, a few minutes ago I thought I heard you use the
word estimate. What did you mean by that?
A The political data is brought into the Maptitude
software, and the political data ranged from 2001 through
2010. During that process, what we referred to as the
VIDs, the voting districts, may have changed so that the
2001 precincts are not precisely the same as the 2005,
2007 or 2009 precincts.

So an effort is made to take the precinct level data

and de-allocate it, or assign it to the block level, and
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1 then that block level data is available for this

2 redistricting software.

3 JUDGE PAYNE: Block level meaning census block
4 level?

5 THE WITNESS: Yes, Your Honor.

6 Q So the Census Bureau doesn't report the political

7 performance data from the census block level, correct?

8 A That's correct.

9 Q And the way that you bring it to the census block

10 level is by deaggregating it; is that correct?

11 A Yes. And as I pointed out in the statement I just
12 made, the voting precincts, the voting districts are not
13 consistent for every election. So in 2001 there may have
14 been -- there may have been, say, 20 voting districts in
15 Frederick County, but in 2009 there might be 23 voting

16 districts. And the data for those elections are reported
17 in the new voting district boundaries. But over the

18 decade for this redistricting software, all of that

19 information is brought into the same database.
20 0 Now, even though it's an estimate, that number
21 appears on your screen when you're drawing as a change; 1is
22 that right?
23 A Yes.
24 Q And that's the number you're looking at in drawing

25 the districts, right?
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JUDGE PAYNE:

MR. RAILE:

JUDGE PAYNE:

THE WITNESS:

Yes.

Direct

What is that number —-
The political --

I'm asking him.

At this time we're

discussing the estimated political data in the portion of

the voting district that is

29. And, again, the change
District 29 would look like

District 10 would look like

going to be put into District
box shows what the new
and what the new proposed

with that political data

change.

JUDGE PAYNE: So in drawing VTD splits, you are

considering political data as you've —-— the political data
that you just described; is that correct?

THE WITNESS: Yes, Your Honor. That data is

available in the software.
JUDGE PAYNE: Is it considered?

THE WITNESS: Yes.

Q Let me ask a follow-up question. In most split VTDs,

are you doing it for political reasons?

A Usually that's not the case.
Q Why is that?
A Because at this level it's usually for population

equality purposes to equal out the districts.

Q Are these numbers large or small that we're talking
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about here?
A In most cases, they are small numbers of population

and small numbers of political data.

Q So it factors in to the political performance of the
entire district; is that right?

A Yes. The political performance of the entire
district has to take into account these splits in order
for a value to be calculated for the entire district.

So, for example, in this case, there are VTD splits
and there is political data reported in the software and
the Department of Legislative Services also reported
political data as a summary when they did their reports on
the plans that were proposed during the redistricting
process in Virginia.

Q But as to most specific splits, are the numbers large
enough to impact the political performance of a district
in a meaningful way?

A Usually there would not be enough —-- a lot of numbers
that would be moved around. There are some large voting
districts, and if one were to take most of that voting
district in, say, you know, a large number, then it might
affect the political performance. And that's how I would
answer that.

Q So sometimes yes, but typically no?

A Typically no.
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Q Okay. What's this line here, TOTVAP?
A TOTVAP is the total voting age population in the

proposed District 29 and the proposed District 10 in the
change box.

Q I think this goes to Judge Keenan's question a few
moments ago. You have total age population available in

that box; is that right?

A Yes.

Q So that's where it appears. What's this one BLKVAP?
A That and the one above it, the BLKVAP is an
abbreviation for black voting age population. And the one

above it is the change in total voting age population, and
below it is the change in the total black voting age
population. And, again, this is referring to the portion
of the voting district that would be moved into District
29 from District 10.

Q Do you see down here there's one that says DOJBLKVAP?

Do you see that there?

A Yes.
0 What is that.
A That is the abbreviation for Department of Justice

black voting age population.
Q You have two different calculations on your screen?
A Yes.

Q Are these the two different calculations you had on
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1 your screen in 201172
2 A Yes. They were available from the Census Bureau.
3 Q Do you know the difference between the two?
4 A The black voting age population, as I understand it,

5 is black voting age population. And then the DOJ black
6 voting age population is a combination of non-Hispanic
7 black voting age, in combination with blacks of other —--

8 black and white or other races.

9 Q Are you aware that the Virginia Division of
10 Legislative Services has a method of calculating black
11 voting age population?
12 A Yes.
13 0 Is that on the screen here?
14 A No, 1it's not on the screen here.
15 Q Was it on the screen in 2011 when you were drawing?
16 A No.
17 Q Is it anywhere in that software program?
18 A No.
19 Q Okay.
20 MR. RAILE: Let's keep playing the video.
21 Q What are we going to see next here?
22 A Selecting more blocks, census blocks for transfer

23 from 10 to 29.
24 Q It looks like you're zooming in there; is that right?

25 A Yes.
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Q So you just clicked one that's 157
A Yes.
Q And the one next to it here is 2027
A Yes.

JUDGE PAYNE: Are you talking about the number
of the census block or are you talking about the number of
the votes in the census block?

THE WITNESS: Your Honor, it's the population in
that census block.

JUDGE PAYNE: Population.

Q So when you click on this block, you get 157

A That's correct, 15 people.

Q You click on this one, you get 2027?

A Correct.

Q And you have to take that into account when you're

choosing where to go?

A Yes. That's correct.

Q So you just clicked one that said 8; is that right?
A Yes.

0 And where are we on the deviation now?

A The deviation on District 10 is positive 1.2 --—

1.02 percent, 820 people. And as we click in that 202
census block, it will be 202 people less in District 10.
Q Okay. So that will bring us to equality; is that

right?
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A Yes. That's correct.
Q And you have a zero here and a zero here that I'm
pointing at?
A Yes. This is near the Interstate 81 interchange,

just south of the city of Winchester.

0 This demonstrative is almost finished, but we're at
population equality. So are you going to stop here?
A In this case, as far as in the enacted plan, the

voting district split continued down along I-81 to the
border with another wvoting district, and that's where it
was stopped.

o) Why did you do that?

A It —— it just made sense to bring it down to the
voting district. It doesn't affect a lot of people. It
divides along the I-81.

Q So you pick a road that you think makes sense and

looks esthetically pleasing to you; is that correct?

A Where it's option —-- where there's an option to do
that, yes.

Q Okay. Where might there not be an option to do that?
A If these districts were both at the absolute extremes

of the population, there not be an option to further
rectify the population. For example, if both were at
negative 800 and they were balanced at 800, that's at the

extreme of negative 1 percent. There really wouldn't be a
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way to add additional population between them. They have
to stay basically where they are or --

0 The numbers --

A Pardon me. If there were a block that would change

that result is what I'm saying.

Q And right. And here we have three people and six
people?

A Correct.

Q So these are big geographic areas that have very few

people, right?
A That's correct.
Q And so this is something you can do fairly easily; 1is

that right?

A Yes.

Q And you Jjust do it because it looks nice to you?

A Yes.

Q Did you discuss this VTD split with Delegate Chris
Jones?

A No.

Q Did you discuss many VTD splits with Delegate Chris
Jones?

A Not many.

Q Why not?

A In most cases, he asked me to equalize the

population. He would have the general framework of a
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district, and he would say, you know, bring this up to
population.

Q So that move where we saw you pick a 3 person census
block and a 6 person census block, that's something that

you can do on your own without authorization?

A Well, yes. But I would clarify that I -- Chris Jones
would have access to all of this. In some cases, I would
be making the changes on his computer. So he would see

the results of this work.

Q Right. So he could come in and say, I don't like the
way that looks, and do something different?

A That's correct.

Q Okay. Are there VTD splits in the challenged
districts?

A Yes.

Q Did you use a different VTID split process in those
districts than the one we just saw?

A No.

0 Do you have a demonstrative of a split in a

challenged district to illustrate that?

A Yes.
MR. HAMILTON: Same objection, Your Honor.
JUDGE PAYNE: Same ruling.
0 So we have the second demonstrative up here, and I'll

represent -—-—
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JUDGE PAYNE: Do you want to flush out your
objection a little bit more now that we're talking about
the challenged districts?

MR. HAMILTON: Yeah. Again, this is being
offered. This is not a proper illustrative exhibit. The
last one was simply an effort to show how it is that the
map works, and I can understand how that can be offered
for nonsubstantive purposes. He's just simply explaining
how it is that one uses Maptitude.

Now we're talking about what actually happened, but
this isn't what actually happened. This is like showing a
cartoon trying to reconstruct something in the past.
Mr. Morgan could have been offered as an expert. He's
testified before this court, you'll recall, Your Honor, in
the Page case as an expert, but he wasn't here. And he's
not an expert, at least not the purposes of his testimony.
So —-

JUDGE PAYNE: So what is the objection? That's
still what I'm trying to get a handle on.

MR. HAMILTON: The objection is it's an

undisclosed substantive document that was never produced

in discovery. We never had an opportunity to examine
Mr. Morgan on what this is —-- about what we're about to
hear in order to allow us to test his testimony. Instead,

it was, you know, marked as an illustrative exhibit and
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identified at the last minute at the beginning of trial.

JUDGE PAYNE: But that's what you all agreed to.

MR. HAMILTON: Well, we —-—

JUDGE PAYNE: Wait a minute. So your point is
that it's not really a demonstrative exhibit? That's the
objection.

MR. HAMILTON: That's the objection.

JUDGE PAYNE: What do you have to say to that

now that we've got the issue crystalized?

MR. RAILE: Your Honor, there's no way we can go
back in time and record Mr. Morgan drawing the VTIDs. He's
going to have to say —-- and there's no way that anyone can

conceivably remember every single VID split and why this
zigs there and that zags there. This is a good way to say
this is generally how it's done.

JUDGE PAYNE: Well, he told us that.

MR. RAILE: The Court is capable of
understanding that we are not watching John Morgan split
this VTD in 2011. That is not happening. What we're
watching is that is how this is done. This is the
considerations —-

JUDGE PAYNE: What are you offering it for? We
know -- I think we all understand you're not trying to
replicate exactly what he did. Why are you now going

district by district?
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MR. RAILE: We are not going to do all of this.
I just want to show a -- in 10, this is a district where
no one 1is conceivably contending that race is a factor in
those VTD splits. He is going to testify, I believe, that
what he did in the challenged districts is no different --

JUDGE PAYNE: Well, he can testify to that.

MR. RAILE: So I think having an illustrative
exhibit to show what that actually looks like and how
those considerations —-—

JUDGE KEENAN: You're saying you want the
challenged districts also, you're saying.

MR. RATILE: Just one.

JUDGE PAYNE: To show how it was done? Is that
what -—-

MR. RAILE: To show that it's not done in any
different way than we just saw.

JUDGE KEENAN: Well, he's already said he uses
the same methodology, you see. But let me tell you what's
concerning me about it. I think you've done a really good
job with this witness of explaining how complex this
process it. It's incredibly nuanced, very fine-tuned and
not easy to do. And -- and so I think you've done what
you need to do as far as a demonstrative exhibit to show
how the methodology and process works.

My concern is that if you're going in with the
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additional exhibits related to the challenged districts,
then you're talking about content rather than process.
And that's my concern.

JUDGE ALLEN: I agree.

MR. RAILE: Your Honor, the -- we had testimony

from Dr. Rodden and Dr. Palmer, to some extent, telling us

that the maps that they were looking at -- they weren't
there -- the maps that they were looking at illustrated
racial predominate -- racial predominance, I guess. They
said it wasn't motive. I don't understand that. But
something —-- predominate racial factoring or something
like that.

And what we want to show is that those zigs and those
zags that they are talking about are census block lines
and you can't Jjust reach out and grab individual people in
the way that they're suggesting. They are looking at the
wrong thing. And it helps -- you can say all that and I
think it helps as a demonstrative to illustrate it.

MR. HAMILTON: Your Honor, I mean, I think the
point Judge Keenan made is exactly right. This is —-- now
we're going to the substance of it. The ——- he's already
testified that the process was the same and —--

JUDGE PAYNE: That's not the point he's offering
it for now. He wants --

MR. HAMILTON: He want --
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JUDGE PAYNE: Wait a minute. He wants to have
something to have the witness show us that what Dr. Rodden
said isn't possible. Isn't that what you're saying?

MR. RAILE: Almost, Your Honor. I would flip
it. What Dr. Rodden said is impossible is, in fact,
possible.

MR. HAMILTON: And I would have no objection,
Your Honor, if what we were offering -- if it was
something like this. And we've seen a lot of these, and
they were all marked in advance. And they were offered as
substantive evidence. So if we want to show census level
blocks, that's not a dispute. The map i1is what the map is.
That's not what this is. This illustrative exhibit is a
video offered for substance.

JUDGE PAYNE: Objection sustained. He can talk
about it, but you can't use the video, or whatever this
thing is.

MR. RAILE: Thank you, Your Honor.

JUDGE PAYNE: You can ask him the question, and
I don't know that you have asked him the question yet.
You've said he's going to testify to it, but he hasn't --

MR. RATILE: Agreed, Your Honor. Just give me
one second to just think through the most effective way to
do this.

Let's look at Dr. Rodden's report, which is I believe
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Plaintiffs' Exhibit 69. And I believe the page I'm
thinking of is 47.

JUDGE PAYNE: Do you have a copy of it over
there?

MR. RAILE: We have witness binders for
Mr. Morgan, and his report in that. And 47 is the page I
was thinking of.

JUDGE PAYNE: So look in your witness binder?

MR. RATILE: Mr. Morgan —-—- we have witness
binders that say John Morgan.

JUDGE PAYNE: We've got them.

MR. RAILE: And there is —-- I believe there's a
Rodden report.

JUDGE PAYNE: Okay. Sixteen —-- or 69, I mean.
A Yes, I see this.

MR. RAILE: Let's zoom in on the map.

A What page again?

Q Forty-seven. Do you recognize what's in this image?
A Yes.

Q What is 1it?

A This is a zoomed in view of Newport News and the

enacted District 95 and the surrounding territory.
Q And do you recognize —-- can you point to the line
that is the enacted district --

A Sure.
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0 —— on the screen?
A Sure. The only thing that this is showing with the
line, it doesn't show the surrounding districts. In this

case, 1it's only showing the enacted District 95, which

follows this line.

Q Okay.
JUDGE PAYNE: This is just part of 957
THE WITNESS: Yes, Your Honor.
JUDGE PAYNE: It's the northern corridor.
THE WITNESS: Yes, Your Honor.
Q When you are drawing the map, is that what you see?
A No, that's not what I see.
Q Is it even possible to produce something like this on

the Maptitude screen?
A I did not do that. I don't believe, in the way that

Dr. Rodden described it, it would have been done.

Q Okay. Could you produce an image like this?
A As I understand the way he's doing this, he's
randomly placing dots to indicate population. So I would

have some difficulty doing this if there were a function
that could do this, perhaps, but it's not something that I
would have produced.

Q Is this something that you ever used in 20117

A No.

0 Okay. Where -- well, let me ask you this. What's
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missing from this picture?
A What's missing from this picture is the boundaries of
the other enacted districts and the census blocks.
Q Okay. So this doesn't show us which black dots and
white dots are bound to which other black dots and which
other white dots; is that right?
A Yes. And more to the point on this, as I understand
it, Dr. Rodden was saying that the dots are randomized
within the boundary of the census block. So in that
sense, as I understand it, those dots are not showing the
location of population within a census block, only the
random distribution of a number that is represented by a
dot.
Q So if you want to draw this person in that dot that I
just threw on there, do you have any way of doing that
when you're drawing the map?
A That dot is not a population person. It's not a
population value. It's a dot representing population.
It's not tied to a geographic location.
0 But even if it was, would you have any way of
grabbing that dot?
A No.

JUDGE PAYNE: Grabbing it?
0 Grabbing it into a particular district, assigning

that person or that representation of a person, which
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isn't actually tied geography; is that right?
A That's right.
Q So if the census block is shaped like this, you don't
really have a choice about where that line is, do you?
A That is correct.
0 So wherever these lines end up is not something that
you have a lot of control over, 1is 1it?
A The lines, as they are expressed here, are defined by
the underlying census block geography.
Q Do you recall the census block shapes and sizes in
this north area Jjust north of the northern boundary of the
district that I've marked here above the Epes precinct?
A Yes. That portion is in the Reservoir wvoting
district.
Q Why did you draw the district out to the west and —-
and by "the district," I really mean the split, because
Reservoir 1is split; is that correct?
A Reservoir is split between District 93, 95 and 94.
0 Why did you take this western section into 95 rather
than just go north? Do you recall?
A Yes, I do. In this case, the census geography
immediately to the north has small populated blocks in
this section and larger populated blocks here.

In fact, this is roughly —-- the second box I'm

drawing is roughly the boundary of a single census block
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1 with about 900 people in it, which is more than 1 percent
2 of a district. So effectively, while it would be possible
3 to take smaller population blocks down here, at some point
4 you would encounter that larger block and it would fall

5 out of population deviation. Therefore, in this case, the

6 area over to the northwest where it says Reservoir was

7 taken in. The underlying census geography allowed for
8 that.

9 And more to the point, I remember this specific
10 indentation is a single census block, and that was left

11 out of District 95. Even though it might have been
12 possible to align it, it wasn't possible because of the

13 underlying population of that census block.

14 Q So that census geography is actually telling you —-—
15 combined with the one person, one vote, plus or minus

16 1 percent deviation, combined together are actually

17 governing where you're taking this district?

18 A Yes.

19 Q And that tells you why this is split the way it is?
20 A Yes.

21 Q If you don't take that factor into account, can you

22 understand why you did what you did in 201172
23 A I don't think so, no.
24 Q And that phenomenon, is that going on across 100

25 districts around the state?
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A Yes.
Q Including in the 12 majority black districts; is that
right?
A Yes.
Q All right. We can move on. All right. Let's talk
about districts. And what regions of the Commonwealth are

the challenged districts in?

A The challenged districts are in Tidewater area,
including the peninsula, and Richmond and in the area
between —-- from Petersburg down to Emporia.

Q Did you understand there to be regions of the map
when you were redistricting in 20117

A Yes. In redistricting, we worked with regions and
there would be plans drawn in regions so that people could
work on them simultaneously. So one delegate or one of
the map drawers could work in one region and another map
drawer could simultaneously work in another region.

0 So there's drafts going back and forth and people are
contributing different parts and having different input;

is that right?

A Yes. That's correct.

Q And you're right in the thick of it; is that right?

A Yes. The —-- there's a lot of activity.

Q Okay. Let's talk about the Hampton Roads region, and

we can look at Intervenors' Exhibit 96 to 97 to give us a
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start.
MR. RAILE: And, Your Honors, my recommendation

for viewing this, what works well for me is to open Map
Book 1, and it actually has the 96 and 97 together so that
you can actually see before and after on the page. We can
do that on the screen as well.

JUDGE PAYNE: Ninety-six and -- Exhibit 96, page
1 and Exhibit 97, page 1; is that right?

MR. RAILE: Yes, Your Honor. And we're actually
going to flip from there to page 3.

A Is this what I'm looking at?

JUDGE PAYNE: We're going to what page.

MR. RAILE: It's page 3. It's South Hampton
Roads.

JUDGE PAYNE: SO we are on
Defendant-Intervenors' Exhibit 96, page 3.

MR. RAILE: My recommendation would be to have
this open as we go through the region the whole time
because it helps to go big picture and zoom in, and we'll
be doing some of that.

Q Mr. Morgan, what's going on in the South Hampton
Roads region going into the 2011 redistricting?

A In the South Hampton Roads region, there was a
relative population loss relative to other areas of the

Commonwealth. So what's essentially happening is in the




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 65 of 822 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8276

Morgan - Direct

region we're looking at here, which includes Norfolk, the
city of Norfolk, Virginia Beach, Chesapeake, Portsmouth
City and Suffolk City, in the page 3 map, which is the
benchmark district plan, if I count them up, I believe
there are 15 districts represented here. I believe that's
the case. Also including district 100. And in the
enacted plan, there are 14 districts in that same region

as I defined it.

Q Why is that?
A There's not enough population to support the same
number of districts. So in this case, rather than, for

example, continue to take population away from the region
to support 15 -- from other regions, rather, to support 15
districts, one district was collapsed and moved to another
part of the state. And that district was District 87.

Q Can you point on the screen where we have the two
maps side by side to District 8772

A Yes. This district here entirely in the city of
Norfolk along the Willoughby Spit, that's District 87.

Q And, Mr. Morgan, I'm pointing to the territory

just —-- whoops —-- Jjust to the west of 87. What is that?

A That is a portion of District 100, which in the
benchmark plan included the Eastern Shore entirely. So
Accomack and North Hampton Counties, which comprise the

Fastern Shore, and a portion of the city of Norfolk, in
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this case, primarily the naval base of Norfolk. And that
was the E benchmark District 100, which in my discussion
of 15 districts, I'm including in this because it 1is
connected to the Eastern Shore.

Q This crosses the Chesapeake to 100, which is the

Fastern Shore, right?

A That's correct.
0 Why does it cross the Chesapeake?
A Because the Eastern Shore, by itself, was not enough

to form a district within the plus or minus 1 or even plus
or minus 2 in 2001 population. So it needed to have
additional territory brought in, and that had to come from

somewhere across the Chesapeake Bay.

Q Couldn't go into Maryland; 1is that right?
A That's right.
Q Okay. So 87 comes out, move to Loudoun County, if

I'm not mistaken?

A Yes. Eighty-seven was moved to the south riding area
of Loudoun County.

Q What happens next?

A I would describe this as District 87 was combined
with 100, or another way to look at it was the territory
which previously comprised benchmark District 87 has been
moved to other districts. So the effect of that is that

there is surplus population around that area of Norfolk
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available to build other districts with. And so, again,

in this case, the territory that was in the previous
District 87 was divided in the enacted plan, HB 5005,
between District 83, District 100 and District 79.

Q Okay. Where is District 79 in the benchmark map?

A District 79 in the benchmark map in this plan is --
is in Portsmouth, Suffolk, Chesapeake and parts of Norfolk
City. And that's where District 79 was. It's in orange

on the map in front of us.

Q Where does it go in the enacted plan?
A In the enacted plan, District 79 leaves the portions
that it had in Suffolk and in Chesapeake and it goes —-- it

retains most of its population in Portsmouth and it takes
more population in Norfolk, specifically around the naval
base in Norfolk.

Q And that is the direction where there's the

population to spare?

A Yes.

Q So that's why it moves in that direction?

A Yes.

Q Are there political -- did you have political

concerns in that process?
A Yes.
0 What were they?

A In District 79, Delegate Johnny Joannou was one of
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the members that Chris Jones received input from, and
Delegate Johnny Joannou, who's —-

MR. HAMILTON: Objection, Your Honor. This is
hearsay. We had this problem when Delegate Jones was
testifying, and as I recall, Your Honor sustained the
objection from Delegate Jones testifying about his
conversation with Johnny Joannou.

If Delegate Jones passed on that information to

Mr. Morgan, it's hearsay. If Mr. Morgan received it from
Mr. Joannou, it's hearsay. For the same reason, I object.
Q The question that I asked was did you have political

considerations in this process?
A Yes, I did.

JUDGE PAYNE: The answer 1is yes. And then the
guestion is what were they?

MR. RAILE: And that's what I asked.

JUDGE PAYNE: He's not asking the guestion yet,
Mr. Hamilton. You wait and see what happens. Wait and
see what happens. You can always move to strike it.
Let's get on.

MR. HAMILTON: I will, Your Honor.

JUDGE PAYNE: Let's get the guestion on the
table now.

MR. HAMILTON: I didn't object to the question.

I objected to the answer. About halfway through, he
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started a sentence saying Johnny Joannou —-- and I suspect

what he was going to answer so —-—

JUDGE PAYNE: But he didn't answer what Johnny
Joannou said. So we stopped it. Now, get your gquestion
out. He had concerns, Mr. Morgan did.
BY MR. RATILE:
0 Were what were those concerns?
A I had concerns that taking -- taking population away
from Johnny Joannou in Portsmouth and putting population
in Norfolk would change the balance of his district. The
core of his district and his political base, as I
understand it, was in Portsmouth. I worked in this
redistricting process in 2001. I've looked at election
results in that area, and I understood that Delegate
Joannou's base was in Portsmouth.

So in drawing this plan, I took the naval base

population into District 79, which has a lot of

population. It has, in fact, 25,000 people, or more, in a
single voting district. But the votes in that district
are not at the same —-- the same numbers as the population.

So essentially, there are a lot of population and fewer
voters. So there's fewer voters added in rounding out his
district.

And that was a consideration that I considered in

drawing the naval base into Delegate Joannou's district as
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opposed to just any a population in Norfolk.
Q So this population in the naval base area helps

Johnny Joannou politically in your view?

A Yes.
0 And that comes over from House District 100°7?
A Yes. District 100, in the benchmark plan, had the

bulk of the naval base population. And in the enacted
plan, the naval base population is put into District 79,
Johnny Joannou's district.
Q 100 still has to cross, doesn't it?

JUDGE PAYNE: Has to what?

MR. RAILE: To cross the Chesapeake.

Q There's not enough people, right.
A That's correct. So the people to round out District
100 were taken from the center of District 87. So if you

look at District 87 in the former boundaries, the central
section was placed in District 100 and the eastern section
was placed in District 83. And that's how the population
of old 87 was divided.

Q Can you point to the —-- where 100 is in South Hampton
Roads in the enacted plan-?

A In the enacted plan on the screen, the central
section here is paired with the Eastern Shore counties of
Accomack and North Hampton.

Q Okay. What happens to —-
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JUDGE PAYNE: Excuse me. On that page it's the
beige section is what's paired with the Northern Neck?

THE WITNESS: It's —-

JUDGE PAYNE: I mean the Eastern Shore?

THE WITNESS: Yes, Your Honor.

Q What happens to House District 807
A House District 80 takes the western most portions of
the benchmark District 79. So as the -- as District 79

moves to the naval base population, the western portions
of District 79 were assigned to District 80. The outer
bounds of Districts —-- old District 79 and new District 80
in Suffolk County and in Chesapeake are the same.

Q Can you point on the map, both the benchmark and the
enacted, to show what you mean by that?

A The purple district in this map is House District 76,
and these are the portions of the western portion of
District 79, which is in orange. Those were transferred
to District 80.

Q Why don't they go to 767

A My understanding is that Delegate Jones did not want
to put those precincts in his district, and he's following
the same line that was established in the benchmark plan
for his district.

0 You could have —-- could you have given this -- I

guess we'll call it a tail. Could you have given it to
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another district other than 76 or 807
A It could have gone to another district on the

peninsula perhaps.

Q So it could have crossed the river?

A I suppose this tail could have been given to District
95.

Q You could have done a river crossing here?

A Yes.

Q Why didn't you do that?

A My understanding was that that was not to be done in

drafting this plan; that there would not be crossings of
the James River tidal estuary.
Q James River tidal estuary. Now, there are river

crossings in South Hampton Roads elsewhere, aren't there?

A Yes.
Q What's the difference?
A It was something that was challenged in litigation in

2001 and 2003 after the 2001 plan, and Delegate Jones
expressed to me not to cross the James River in that way
again.

Q And I thought I heard you say a minute ago the
estuary. What is that?

A That's the tidal portions of the river.

Q What's the difference between a estuary and the

rivers down here?




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 73 of 822 PagelD#

8284
Morgan - Direct
1 A Basically, it would be the size of the crossing,
2 generally.
3 Q This is bigger than those?
4 A Yes.
5 Q Okay. So that's your understanding of the factors

6 that drove that decision; is that right?

7 A Yes. It was not going to happen.

8 Q Okay. Take —-- did you ever propose a plan that did
9 that?
10 A Yes.
11 Q What happened?
12 A It wasn't considered.
13 o) Okay. Let's take a closer look at House District 80

14 on Defendant-Intervenors' Exhibit 94, page 10. All right.
15 So we already talked about this —-- these precincts,

16 Yeates. Taylor Road, Harbor View 38, 34, right?

17 A Yes.
18 o) Why was this portion put in House District 8072
19 A Well, as I described, the population of the Norfolk

20 Naval Base was put into District 79, and District 79

21 transferred the population in that area to District 80.

22 Q Now, the precincts 29, 28, 26, 27, 31, 19, 18, 17,

23 le, 14, 5, 21, 20, 13, that area. Why are those in there?
24 A Those were retained in District 80. They were in the

25 benchmark district plan.
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Q Just keeping them where they were?
A Yes.
Q Do you recall why the Johnson Park and Berkley

precincts were taken out?

A Yes.
0 And what's your recollection?
A Johnson Park was given to Delegate Spruill. It was

my understanding that he wanted that area of the district
in Chesapeake, that area of Chesapeake added to his
district. And the Berkley voting district was added to
District 89.

0 0Old Dominion, Taylor Elementary School, why did those
come out?

A In this sense, the voting districts in this area
reduced the footprint of District 80 and also Berkley. By
moving those, there's less of a footprint of District 80

in Norfolk.

0 Now, Chrysler Museum stays in, doesn't it?

A Yes.

Q Do you recall why?

A In my opinion, it has to do with the base population

and the Norfolk voting population. Essentially, as I
described, adding more strongly voting population to
Delegate Joannou was not something that was desired.

Q Now, we talked about these precincts on the west.
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Did you read the report of Dr. Rodden in this case?
A Yes.
Q Do you recall where he wrote that Delegate Joannou

couldn't have been happy about that?

A Yes.

Q What's your response?

A I don't agree with that.

Q Why not?

A Because my experience with Delegate Joannou and the

election results in this process inform me that Delegate
Joannou would like his base in Portsmouth and not too much
in Norfolk.

MR. HAMILTON: Objection. Your Honor, this is
speculation. He has no foundation to be testifying about
what Joannou wanted or didn't want other than -- it's
either speculating or it's based on hearsay.

MR. RAILE: Well, I would offer it as
impeachment of Dr. Rodden, who said, in his report, that
Delegate Joannou couldn't have been happy by that.

MR. HAMILTON: It's not an exception to the
hearsay rule, Your Honor.

JUDGE PAYNE: Well, why is it hearsay?

MR. HAMILTON: Because he doesn't have a
foundation to testify to what Delegate Joannou —-—

JUDGE PAYNE: He said it came from Joannou,
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1 right, and it informed why he did what he did. He said
2 that Joannou told him something and Joannou —-- maybe I
3 misunderstood. Ask the guestion again. I don't —=- I

4 don't think where he got was hearsay, but I'm —--

5 Q What's your response to Dr. Rodden's claim that

6 Delegate Joannou couldn't have been happy with this?

7 A I disagree with that.

8 0 Why?

9 MR. HAMILTON: That question calls for
10 speculation, Your Honor.
11 JUDGE PAYNE: Well, that one does unless he
12 establishes the reason for it. He can establish a

13 foundation with his question. Why, because of X. You got

14 one, a question?

15 Q You were involved in the 2011 redistricting, correct?
16 A Yes.

17 Q And you were there drawing maps on a daily basis in

18 the House of Delegates?

19 A Yes.

20 0 And you were talking with Chris Jones at the time,

21 correct?

22 A Yes.

23 Q You were talking with other delegates at the time; is

24 that correct?

25 A Yes.
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0 Talking with other consultants?
A Yes.
Q Such as Chris Marston?
A Yes.
Q And were you hired to provide political advice?
A Yes.
Q And that's because you have experience in elections

in Virginia in this region and other regions, correct?

A Yes. I have spent —-

Q In fact, you helped Delegate Jones in his election in
this district, correct?

A I helped Delegate Jones in his district. I've had
thousands of hours of experience working with election
data and elections and census data in the Commonwealth.

Q Do you have an understanding of why this change
moving this out of Delegate Johnny Joannou's district

would benefit Delegate Joannou?

A Yes.

Q What is that understanding?

A My understanding is that Delegate Joannou's core was
Portsmouth. That was his political base. And pairing his

district with some portions of Norfolk was going to
happen, and the portions of Norfolk that were paired were
primarily in the naval base and they had fewer voters that

would be less of a difficulty for him to contend with in a
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potential primary.
Q So you believed, based on what we Jjust said, that

this was beneficial to Delegate Joannou, correct?
A Yes.
Q And that is the basis on which you disagree with

Dr. Rodden, correct?

A Yes.
Q Okay. What happened to Delegate Johnny Joannou?
A I believe that Delegate Johnny Joannou was reelected

in 2011, and then he subsequently lost in a primary. And

I believe his opponent was from Norfolk.

o) Best laid plans of mice and men. Is that this?

A He lost in the primary.

Q You did your best, and that didn't work?

A He was a conservative democrat, and he lost to a less

conservative democrat in the primary.
Q Did you read in Dr. Rodden's report where he says
that House District 80 is the lynchpin of the redesign of

the South Hampton Roads region?

A I read that, yes.

Q What's your response to that?

A I disagree with that.

Q Why?

A Because in my experience in drafting the plan, taking

Delegate Joannou's concerns were an important factor at
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driving the redistricting process, in combination with the
population changes in Norfolk that we previously discussed
regarding District 87.
0 Let's move on. House District 77.
Defendant-Intervenors' page —-- is Exhibit 94, page 8.
Mr. Morgan, what do you know about why this district is
configured the way it is?
A District 77 was Delegate Lionell Spruill. He's
somebody that I had worked with in 2001 and in 2011. He's
somebody that was, in my opinion, close to Delegate Jones.
And Delegate Spruill wished to have these precincts over
an the eastern portion of his -- of the district of
Chesapeake added to his district, including Johnson Park,
and he wanted that portion of Chesapeake in his district.
Q Can you point to where that is on the map?

JUDGE PAYNE: That is Oaklette, Norfolk Highland
and Indian River?

THE WITNESS: Yes, Your Honor. And Tanglewood.

JUDGE PAYNE: And Tanglewood, yeah.

0 So what about -- I can read them all off. John F.
Kennedy. I believe it says White Marsh, Sunray, Camelot.
All of these districts —-- precincts VIDs that were kept

in, do you know why those were kept in?
A They were in his existing district.

Q Is it fair to say that this district retains its
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core?
A Yes, 1t retains its core.
Q How long has it looked 1like this?
A It looked 1like this in 1991 and in 2001.
Q How long did Delegate Spruill represent this
district?
A Since 1993. He was first elected in 1993.
0 Soon after, it assumed the bulk of its current

configuration; is that correct?
A Yes.
Q Okay. The Airport VID drops off of the western end.
Why does it do that?
A The Airport VTD is put into Delegate Jones' district.
It is a republican voting district. And more to the
point, it's required for contiguity to connect the
southern portion of Delegate Jones' district, which is
what I'm outlining here, through Deep Creek, to the
northern part of his district here. Without that, his
district would not be contiguous.

JUDGE PAYNE: Without what?

THE WITNESS: Without the Airport precinct in
his district, his district would be cut in half.
0 Let's look at that. Intervenors' Exhibit 96 and 97.
It's the maps, the regional maps we have open here. Page

3. Delegate Jones represents House District 76, and
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that's this purple district in the benchmark plan that I'm

highlighting in the regional map; 1is that right?

A That's correct.
Q What happens to his district in the redistricting?
A In his district, he retains most of his population in

the northern part of the district, including the western
branch of the city of Chesapeake. He retains most of the
portion in this southern portion of the district. But in
this context, as I understand what we're discussing is
this section here that I've drawn a triangle around, in
the southwest of his district, three voting districts --
which are now four, actually -- were transferred to
District 64.

Q So do you recall if Delegate Jones' district was
overpopulated or underpopulated coming into the

redistricting?

A His district was overpopulated.

Q So it has to shed territory, right?

A Yes.

0 And it sheds it to District 64; is that right?

A And also —-- District 64, yes. And also District 77.
Q So show us the Airport precinct in the enacted plan.
A The Airport precinct is right here.

0 So if that doesn't come out of Delegate Spruill's

district, you have a piece here and a piece here and
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nothing to join them; is that right?

A That's correct. It would not be contiguous.

Q So if you're not looking at this on a regional level,
you don't have any way to understand why that move occurs;
is that right?

A That's right.

0 Let's move on to House District 90. Intervenors'
Exhibit 94, page 12. What do you know about why this
district is configured the way that it is?

A District 90, in the benchmark plan, was comprised of
population from the city of Chesapeake, city of Norfolk
and the city of Virginia Beach. And in redrawing to the
enacted plan, the portions of Chesapeake were moved from
90 to Delegate Spruill's district, 77. And so District 90
needed to gain additional population, and it was done by
getting more population in Norfolk on the north and in
Virginia Beach on the east and the south.

Q So Sherry Park and College Park and part of Reon were
added; 1s that correct?

A Yes, as well as on the north side Shell, portions of
shell, Davis Corner and portions of Aragona.

Q Do you recall why those changes were made?

A Well, as I mentioned, the area of Chesapeake was
removed, and District 90 was already in Virginia Beach.

So additional population was taken from Virginia Beach.
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And what I would say is that the areas that were taken
from District 85, which are Sherry Park, College Park,
Reon and Davis Corner are democratic precincts, and it
affected the political makeup of District 85, which is an
adjacent district. By taking those democratic precincts
out, 1t affected District 85.

And what District 85 did is District 85 actually took
democratic performing precincts away from District 21,
which is all the way over here in the center of Virginia
Beach. That district is represented by Delegate Run
Villanueva, District 21. He was first elected in 2009 in
a swing district.

So some of the democratic precincts on the north end
of his district were transferred to District 85 to help
Delegate Villanueva improve his republican performance in
his district. So at the same time, basically District 85
is taking some democratic precincts there on the north end
of old 21 and some democratic precincts are removed from
District 85, put into District 90.

0 So there's —--
JUDGE PAYNE: Villanueva 1s a republican?
THE WITNESS: Yes, Your Honor. He's a
republican. He's also Filipino.
Q So you have political concerns two districts away

that are affecting this district, right?
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A Yes.
0 You'd have to understand those concerns to understand

the factors that went into the design of this district?

A Yes.

Q Do you recall why Barron Black comes out?

A Yes.

0 What's your recollection?

A I've done political work in this area before. Barron
Black is a republican leaning precinct. It was added to

the new district for Delegate Stolle. His
was previously entirely in Virginia Beach,
earlier, absorbed the portions of District
getting some new territory, and this was a

leaning precinct for Delegate Stolle's new

district, which
as we discussed
87. So he was
republican

district.

Q Tanners Creek, Sherwood School. Does that say
Coleman Place School?

A Yes.

0 And those are added, right?

A They are added from District 89.

Q Do you know why?

A I don't recall.

Q It was a while ago, wasn't 1it?

A Yes.

0 There are some split VTDs in this district, correct?
A Yes.
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Morgan - Direct

Q Where?

JUDGE PAYNE: Would this be a good place, since
you're changing to VIDs now, to take the morning recess of
20 minutes?

MR. RAILE: Absolutely, Your Honor. I'd love a
break.

JUDGE PAYNE: All right. We'll take 20 minutes.

(Recess taken.)
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JUDGE PAYNE: Al right, M. Raile.

MR. RAILE: Thank you, Your Honor.
Q M. Mrgan, we left off on the scintillating topic of VID
splits in House District 90. There are a few different splits;
is that correct?
A In House District 90, there are, | believe, there are four
splits.
Q Were are they?
A There's a split of the Shell VID here which is split
between 83 and 90. There is a split over here in Branbl eton
voting district which is split between 90 and 89. There is a
split between 90 and 85 in Aragona precinct, and there's also a
split between 85 and 90 in the Reon precinct.
Q The split between HD 90 and 83 is the only VID split
bet ween those two districts; correct?
A Yes.
Q And why was that done?
A That was done to equalize the popul ati on between
District 83 and District 90.
Q Is it typical that when you would be splitting a VID for
equal popul ation purposes, you would have one split on the
border of the two adjacent districts, just one; is that
correct?
A That is the general practice, yes.

Q But -- and that's the case here in 83; right?
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A One split between 83 and 90.
Q And that's the case on this western border; right?
A Yes. There's one split between 89 and 90 in the
Branbl eton voting district.
Q It's not the case as to HD 90 and HD 85, though, is it?
A That's correct.
Q What happened t here?
JUDGE PAYNE: Which ones?
MR. RAILE: HD 90 and 85.
JUDGE PAYNE: Aragona and Reon.

THE W TNESS: That's correct, Your Honor.

Q So there's two?
A Yes, there are two.
Q What happened t here?
There were two splits. The original plan, as it cane out,
and, | believe, either it came out to the subcommittee, the

original bill that Delegate Jones had, or the vetoed bill did
not have Reon split. There was one split over here in Aragona.
So there was only one split between 85 and 90, and that
split -- again, I'lIl just line it right here -- is along
Wt chduck Road which is a recogni zable major thoroughfare in
Vi rgini a Beach.
The other split that |I'mtal king about here in Reon cane
later in the process, and that was -- it was basically already

set, the boundary of the split, between 90 and 85 in Aragona,
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1 but what happened was District 90 ended up having too nuch

2 popul ati on after changes were nade between the vetoed bill or
3 the subcommttee bill and the enacted plan.
4 So what happened was that District 90 was overpopul ati on,

5 so it had to shed sone population into District 85 to further

6 equalize its population. So that was where that split was

7 made. It was the last split in this district.

8 Q Way didn't you go back to Aragona and rectify popul ation

9 over there?

10 A At this point, it just was sinpler at the tine to just

11 finish with Reon. That was one of the VIDs, the voting

12 districts, that was added into District 90, so that was the

13 area that was taken out.

14 Q Were you happy with the line in Aragona on Wtchduck Road?
15 A Yes. It was an established understandabl e boundary.

16 JUDGE PAYNE: Wiy did you nake the split changes in
17 Br anbl et on/ Aragona?

18 THE WTNESS: Yes, Your Honor. Branbleton was split
19 between 89 and 90 in the vetoed plan or the subcommttee plan.
20 There were three bills that we talk about in this process plus
21 t he benchmark plan. There was a bill that initially Chris

22 Jones had, and then he received a |lot of input before it becane
23 t he House Bill 5001 which was vetoed, and then it noved to 5005

24 whi ch was the enacted plan.

25 In that process, Branbleton was already split, and
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t he boundary of that split was changed between the subcomittee
bill that was marked up and the enacted plan. There was a
change in there, and | believe -- and also with the Union
Chapel . The novenent of Union Chapel occurred during that
process fromthe subconmittee bill to the enacted plan, and
that changed the split in Branbleton. It meant that
District 90 and 89 line split and Branbl eton changed a little
bit.

JUDGE PAYNE: For popul ation reasons or something
el se?

THE W TNESS: Yes, Your Honor, the population was
rectified between 89 and 90.

JUDGE PAYNE: What about 90 and 857

THE W TNESS: Because of the changes between 89 and
90, it threw District 90 out of population alignment. So it
was rectified in Reon.
Q So splits occurred at two different phases of the process?
A Yes. The Reon split was the last split nade
chronologically in this process.
Q And so -- and you've testified that there's three
di fferent phases that we're concerned about; there's the -- is
it the Conference plan that you said?
A On the Departnent of Legislative Services publicly
avai l abl e website, they referred to that as the subcommittee

bill, as C. Jones subconmmittee bill. That's what | understand
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1 it to be. That would be the first working plan that Del egate

2 Jones had, you know, for work with the nmenbers on the

3 subconmittee in the process, and then that |ater becane HB 5001
4 that we've discussed in this process which was vet oed.

5 Q And those are publicly available on the Division of

6 Legi sl ative Services website; correct?

7 A Yes, and they have all of the information there on those
8 pl ans.

9 Q So those would be avail able to, say, an expert in this

10 case?

11 A Yes.

12 Q When you split the Reon VID or the Aragona VID, did you
13 use a racial thematic on Maptitude to provide racial thematics
14 for the census blocks, at the census-block |evel where you're
15 drawi ng and doing those splits?

16 A No.

17 Q Did you use that theme for splitting VIDs and draw ng at
18 t he census-bl ock | evel when you were draw ng any of the

19 chal I enged districts?

20 A No.

21 Q Let's nove on to House District 89, the |last one in South
22 Hanpt on Roads. M. Mdrgan, what do you know about why this
23 district is configured in the way that it is?

24 A VWell, we discussed sone of the other districts in this

25 process that are adjacent to District 89, and, as such, they
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1 have an inpact on District 89. The portions of Norfolk on the
2 west side were added to District 89, and they are prinmarily

3 comng fromDistrict 79.

4 So this section up here, Larchnont Library, Larchnont

5 Recreation Center, Tucker House, portions of Zion Gace were

6 added to District 89 primarily fromDistrict 79 and naybe from

7 100. I'mnot sure in this view of the district.
8 And then, as discussed earlier, Berkley was added to the
9 sout hern portion of the district. This is a portion -- even

10 though it's south of the river, it is a portion of the City of
11 Norfol k. And then we al so tal ked about Union Chapel and

12 Branbleton. So this illustrates the Branbleton split of the

13 VID a little better than the previous map. That's basically

14 Branbl et on, and then Uni on Chapel was al so split.

15 Q Let me stop you right there. Do you recall why those

16 splits were made?

17 A The Branbl eton split, we had already discussed that.

18 Q Correct, and the ot her one?

19 A There's another split in this district on the north end,
20 the Granby precinct, and that was split between District 100
21 and District 89. It had previously been split in the benchmark
22 pl an, and you can see this on this screen, the pink |ine here
23 is the outline of the benchmark plan. So District 89 cane up
24 to this pink line here, and then this was the boundary that was

25 not in District 89.
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Q Do you recall why that split is shaped the way it is?
A Yes.
Q What's your recollection?

Well, if you consider District 100 here, District 100,
whi ch we di scussed before, has the population fromthe Eastern
Shore, and it has, as such, no split VIDs anywhere on the
Eastern Shore. It's entirely the counties of Acconack and
North Hanpton, and then it cones into the city of Norfolk to
get the balance of its popul ation.

So District 100 took Suburban Park as a whol e voting
district, and it didn't have the right anount of population.
So the VID which had already been split, G anby, was split
additional ly.

Q Right. And ny question is, do you recall the shape of the
split, why its shaped in this fashion that it's configured in?
A Yes.

Q What's your recollection?

A When you | ook at the census-bl ock geography, which is not
on this map, when the splitting occurred, there's a census

bl ock that is on the eastern border that was taken first, and
t he next census block is like a hat, all the way across the
remai nder of that section. It has about 200 people in it, and
then | basically took in the additional census bl ocks bel ow
that hat to even it out to that outer boundary.

Q Way didn't you go further down?
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A That's all that was needed.

JUDGE PAYNE: To get a popul ation equality.

THE W TNESS: Yes.
Q Once you get the even popul ation, you stop?
A In nost cases. Again, | was evening it out, and the top
census block follows the entire boundary of that portion that
was in Granby, and that one block is entirely the northern
border of the district. And so when | filled in the remaining

bl ocks down below to square it off.

Q Do you recall at what phase of the process that occurred?
A That was in one of the |ast phases. There were -- and |
think I can illustrate this here. | nentioned Union Chapel was

added, one of the |ast pieces that was exchanged between 89 and
90, and, actually, a portion of Bolling Park was -- there was a
voting district split that was rectified between the
subcommittee or vetoed bill and the final bill, and that was a
split that was taken out in the Bolling Park area, and then |
menti oned we changed the Branbleton split which was already
split. So that was one of the last things, and then equalizing
between 189. There was a different configuration in the
subcommittee bill to the north of this district between 79 and
100.

Q Al right. Let's cross the estuary and go into North
Hanpt on Roads. To do that, let's |ook at the regional map,

Def endant - I ntervenors' Exhibit 96 at pages two and three.
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Again, that's in map book one, | believe.

JUDGE PAYNE: \What page are you on? 96, 97 --

MR. RAILE: Your Honor, I'min Exhibit 96 and 97, on
page two of each. And, again, in map book one, they are sort
of consolidated so that you have before and after right here.
Q M. Morgan, what -- in you are understandi ng, what were
t he pressures brought to bear on the redistricting on North
Hanpt on Roads in 20117
A Well, this area would commonly be referred to as the
peninsula, and it's bounded between the Janes River on the
south and the York River on the north. And when | ooking at the
benchmark plan, nost of these districts were very
under popul at ed.

District 91, which is here, was about 20 percent
under popul ated. District 92, 95 were in the md teens
under popul ated. District 93 was underpopul ated. District 94
was under popul at ed.

So District 91, 92, 95, 94, and 93, five of those adjacent
districts were underpopulated. 1In the aggregate, it was about
hal f of a seat or 40,000 people under what was needed for
keepi ng those districts whol e.

Q Let me stop you right there. Wy didn't you coll apse a
district here and nove it somewhere else?
A Ckay. Looking at the benchmark districts, you'll see that

the orange district here, District 64, crosses the Janes R ver
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estuary at the ferry between Surrey and Janestown. And this
crossing was referred to previously as the ferrymander, and it
was ny understanding, fromthe start of this process, that that
was not going to happen again.

As it ends up, this portion of district -- old District 64
is about one-third of a district. So what ended up happening
was that there was about one-third of a district's worth of
popul ation that was going to be available, but it's up in Janes
City County and the city of WIlliansburg. And then basically
you have just enough population to rectify those, but it's in a
different part of the peninsula.

So what ends up happening is rather than coll apse a seat,
nost of the districts have to be elongated towards that surplus
popul ati on that becane avail abl e.

Q So the effect that we saw in HD 87 where you picked it up
and noved it, a simlar effect is being acconplished here by
taking this and noving across the river; is that fair to say?
A Well, in a sense, right. The portion of District 64 that
was previously -- was in WIlliansburg/James City County, once
it was decided not to cross the river, that popul ati on becones
avai lable to fix the popul ation problens in the peninsula, and
unlike District 87 where the district that was coll apsed was at
the edge of the -- like in Norfolk, it was at the edge, and
then all the districts flowed towards the district that was

col | apsed.
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1 In this sense the districts are going to be flow ng
2 northward to get towards the surplus population in James Gty
3 County and WIIliansburg, and that's what happened.
4 Q So the districts nove up to take in that population; is
5 that right?
6 A Some districts nove up to take in that surplus popul ation,
7 yeah.
8 Q So describe to ne what occurred.

9 A Okay. I n broad brush strokes at this point, again,

10 District 91, 92, 95, 94, and 93 were all underpopul ated, and so
11 District 92, which is in the city of Hanpton, remained entirely
12 inthe city of Hanpton. It took voting districts from 95 and
13 from 91.

14 District 91 took precincts from96 and 92, and District 95
15 took precincts from93 and 94. District 94 was close to

16 popul ation and took a little bit fromDistrict 93, and then

17 District 93 is the district that took the entirety of old

18 District 64. So it had a substantial inpact on District 93 in
19 the sense that at |east one-third of 93 was new territory for
20 the new District 93.

21 JUDGE PAYNE: It didn't take all of 64. |1t took the
22 James City County/WIIlianmsburg part of 64 north of the river;
23 is that what you are saying?

24 THE W TNESS: Yes, Your Honor.

25 Q Just the portion where the river crossing had been




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 97 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8308 675
elimnated; is that right?
A Yes.
Q kay. What were the reasons that it evolved in the way
that it did? Let me break it down. That's very broad. |
apol ogi ze. What was the notivation for the changes in House
District 937
A District 93 was represented by a freshnman del egate, Robin
Abbott, who was a Denocratic nenber, and what ended up
happening in this circunstance was her district was changed
dramatically, and her residence was noved out of the district.
She was paired with another incunbent. Her district was
changed substantially and becane | ess of a Denobcratic-| eaning
district and nore of a swing district.
Q Are you just describing that, or was that the goal ?
A That was the goal.
Q kay. So how does that work in the ternms of the
geography? What geographi c changes acconplish that goal ?
A In this sense, the incunbent's residence was in the | ower

portion of District 93 which was assigned to District 94. A
m ddl e section was assigned to District 95, and a snmall portion
was assigned to District 94.

The effect of that was to make the district nore of a
swing district, and, ultinmately, what happened in the next
el ection was Del egate Abbott noved her residence into the new

District 93 boundaries, she ran for election, and she | ost.
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What is the role of House District 95 in acconplishing

t hat goal ?

A

House District 95 went up into some of the Denocratic

precincts in District 93, and they were transferred from93 to

95, and that put the nenber in sone jeopardy for her reelection

by taking that territory away fromher in addition to adding

new territory.

Q

Let's take a closer ook at 94, because | think it wll

hel p us understand. Intervenors' Exhibit 94, page 14. Now,

you coul d have drawn Del egate Abbott out of 93, and you could

have stopped it there, couldn't you have, and acconplished the

goal of drawi ng her out of House District 937

A

Yes. She would have -- her residence woul d have been

moved in the District 94 at that tinme, or District 95, if what

bel i eve you are saying is the suggestion.

Q Why does 95 keep going all the way up to the Reservoir
preci nct ?
A In my experience and working with these el ections over the

| ast decades, Reservoir, Epes, and Denbigh are strong

Denocratic precincts. They are basically 65 percent

Denocratic, 75 percent Denocratic, and 30 to 35 percent

Republ i can. And Reservoir and Epes were in District 93. So by

taking those away fromDi strict 93, that nakes it nore of a

swing district. So that's why those precincts, that's way

District 95 goes up to that area, to take precincts out of 93.
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| f you stop at Palnmer, you can't take Reservoir out of

House District 93; is that right?

A

Q

That's right.

Now, to clarify my question, Reservoir, of course, is

split; is that correct?

A Yes, it's split.

Q In fact, it's split in nore than one way, isn't it?

A It's split between District 93, 94, and 95.

Q Ckay. And so why did that happen?

A There's | ess population in District 93 by splitting it in
t hat way.

Q Less popul ati on of what?

A O Reservoir voting district.

Q There are nmultiple split precincts or VIDs between 94 and
95; isn't that right?

A Yes.

Q Didn't you just say that it's typical that you only have

one split between two adjacent districts to equalize

popul ati on?

>

O » O

Yes, that's usually the case.
s this an exception?

Yes, this is an exception.
Wiy is this an exception?

Because in equalizing the population, District 93 took a

ot of newterritory, and what you'll find is unlike the other
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districts in the area where the cores of the districts were
preserved, District 93 had alnpost all of the change. You'l
find that new District 93 retains only 50 percent of its
original territory, and, in that sense, of all the districts in
Hanpt on Roads, its core was the | east preserved of any district
i n Hanpt on Roads.

So the political goal of changing that district and nmaki ng
it nore of a swing district and pulling the Denocratic
territory out and popul ation out of 93 that was previously in
93 is acconplished.

Q | f you make Jenkins whole in 95, do you have enough

popul ation to get all the way to Reservoir?

A No.

Q | f you make -- how pronounce the D one?

A Denbi gh.

Q | f you nmake that whole, do you get all the way up to

Reservoir?

A No.

Q | f you nmake Epes whole, do you get all the way up to
Reservoir?

A | don't believe so.

Q So you have to kind of thin it out to get it all the way
up there; is that right?

A Yes. And District 94 -- except for the addition of the

| oner portion of District 93, District 94 is relatively stable.
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Again, the border is very simlar to what it was in the
benchmark plan except for the addition of the area around Robin
Abbott's residence.

Q | believe you testified that the voting in Reservoir is
Denocrati c.

A Yes.

Q And when you are splitting this, is this an instance where
political data bel ow the census-block |level nmatters?

A Not really. |'mlooking at taking as nmuch as possi bl e of
Epes and Reservoir out of 93.

Q So where do you -- how do you decide where to stop within
t he VTID?

A In this case, it had a lot to do with District 94, and
once District 94 was done, then that's all that it needed. |
think that the political goal could be reached even nore
effectively if all of Epes and all of Reservoir were taken out.
In fact, all of Epes is taken out of District 93, and nost of
Reservoir is taken out of District 93 in addition to precincts
in the | ower portion of 93.

Q | believe you testified earlier that when you were
drawing -- or, excuse nme. Wen you were drawing at the
census-bl ock | evel, splitting the VIDs in the chall enged
districts, you were not |ooking at racial -thened census bl ocks
on Maptitude; is that correct?

A That's correct.
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Q s that the case here as well?

A Yes.

Q House District 95 gave some VIDs to House District 92; is

t hat correct?

A Yes. In looking at District 95 and the | ower portion

here, District 95 had portions of the city of Hanpton, and

those voting districts are with Mallory, Forrest, and Kraft,

those were given to District 92 so that District 95 has | ess of

a footprint in Hanpton. 1In fact, District 95 is 80 percent in

Newport News. Even with the additional -- addition of

territory, all of the territory in the northern section is part

of the city of Newport News.

Q So why were these changes nmade?

A These changes, these VID voting districts were added to

District 92, and that respects the boundary between the two

cities in the sense that there's -- these are not in

District 95. There are still sonme voting districts that are

f rom Hanpt on, Tucker-Capps, and Bethel, and one nore that |

can't read here. Sandy Bottom | believe, yeah, there it is.
And so by making District 92 whole, District 95 needs to

gain population, and it gained popul ati on as descri bed by

stretching north towards where the surplus was.

Q Are you aware of -- strike that. You reviewed the report

of Dr. Rodden; correct?

A Yes.
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Q And it was your understanding on reading his report that
his belief is the configuration of both of these districts was
primarily to achieve a racial target? 1Is that correct?
A That's what his report says.
JUDGE PAYNE: What districts?
MR. RAILE: Both House District 95 and 92.
Q | s that your understandi ng?
A That's ny understandi ng, yes.
Q And that target is -- in his report, he says 55 percent
bl ack voting-age population; is that right?
That's what his report says, yes.
|'s that true?

Wll, as | described here --

A
Q
A
Q Just answer yes or no; is that true?
A No.

Q How do you know that ?

A Because in drawing the districts, the changes were nade as
| described for political reasons relative to District 93, and,
furthernore, the districts, when they were -- the
majority-mnority districts were simlar to the benchmark
districts in their black voting-age conposition.

Q Coul d you have drawn this in any nunber of ways and they
woul d have ended up above 55 percent black voting-age
popul ati on?

A Yes.
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How do you know that ?

Because |'ve done that.

682

Q Let's look at Intervenors' Exhibit 108, pages four, five,

Si X, seven.

MR. HAM LTON: Obj ection, Your Honor.

JUDGE PAYNE: Do we have that exhibit in this little

Morgan book, or is it sonewhere el se?

MR. RAILE: You have it in the Mdrgan w tness binder,

Your Honor.

JUDGE PAYNE: Exhibits what? 108, is that what we're

on?

MR. HAM LTON: That's what we're on. The objection

to this and Exhibit 111, which hasn't been identified yet but

will be shortly, | think, neither of these docunments were
produced in the course of discovery. These were identified
the first time when the exhibit lists were produced.

They appear to be an effort to rebut Dr. Rodden,
M. Mrgan is not an expert witness. Intervenors have
identified no |l ess than three expert w tnesses, all whom w
testify, none of whom prepared this map. So it wasn't prod
in discovery. It wasn't -- if it were expert material, the
shoul d have been produced pursuant to Rule 26, but if it's
not -- which, of course, that deadline was a |long tine ago.
it's not expert testinony, then it's a docunent that should

have been identified in discovery, and it wasn't.

for

but

uced

n it

| f
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1 MR. RAILE: Could | ask the witness a few questions

2 to respond to M. Ham Iton?

3 JUDGE PAYNE: First let nme understand the objection.
4 A, it wasn't produced in discovery?

5 MR. HAM LTON: Correct, at any tinme.

6 JUDGE PAYNE: But it was put on an the exhibit I|ist.
7 MR. HAM LTON: About a week ago or two weeks ago.

8 JUDGE PAYNE: \Whenever they were due, it was put on

9 the exhibit list, and you objected to it then.

10 MR. HAMLTON: | did.

11 JUDGE PAYNE: And the objection you made was what ?

12 MR. HAM LTON: The objection that we nmade at the tine
13 was either Rule 26(a)(2), undisclosed expert analysis, or

14 Rule 37, failure to produce. |In addition, we voiced an

15 objection to rel evance under 401 because the docunent wasn't

16 produced at the tinme and it was never considered by himat the
17 time, and 403 because it's sinply -- by adding yet another

18 undi scl osed, unconsidered map, it introduces unnecessary

19 conf usi on.
20 THE COURT: Wy didn't you produce it during
21 di scovery?
22 MR RAILE: It didn't exist.
23 JUDGE PAYNE: So what? | nean, that's not nuch of an
24 answer .
25 MR. RAILE: The discovery obligations do not --
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JUDGE PAYNE: You have an obligation to suppl enment.

MR. RAILE: This was produced about as soon as it was
creat ed.

JUDGE PAYNE: You so supplenmented. Wen you did
that, did you say we are suppl enenting our response to
i nterrogatory nunber such and such or request such and such, or
what you did do?

MR. RAILE: | don't know the answer to that, Your
Honor .

JUDGE PAYNE: You can't get very far w thout that
answer as to his objection.

MR. RAILE: M. MKnight may be able to help.
don't recall what we said.

M5. McKNI GHT:  Your Honor, we served them as part of
our exhibits in the case when the exhibits were due.

JUDGE PAYNE: But not as a supplenentary answer to
any previous docunent request.

M5. McKNIGHT: We did not identify them specifically
as a suppl enmental answer.

JUDGE PAYNE: So you didn't produce themin
di scovery. He's been surprised by it. Wy should he be
allowed to use it now? You are offering it as an exhibit,
according to him that was on the exhibit list. If you didn't
produce this information in discovery, that's a threshold

issue, isn't it?
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MR. RAILE: Sure. Well, if that's your
under st andi ng, Your Honor, | would respect perm ssion to use it

as a denonstrative.

MR. HAM LTON: Sane objection, Your Honor. He's --
the witness has testified already, | think twice now, he can
draw this district in a nunber of different ways under
55 percent. That's not actually in dispute between the
parties. So maps showi ng that --

JUDGE PAYNE: He's the problem Wat's your
objection to using it as a denonstrative, | think? The fact
that he's tal ked about something before is not much of a
reason. \What reason have you got for objecting to it as a
denonstrative exhibit?

MR. HAM LTON: Your Honor, it's the sanme reason --
first of all, it was never identified as a denonstrative
exhi bit pursuant to the Court's order.

JUDGE PAYNE: It hasn't been; right?

MR. HAMLTON: It has not at any tine.

JUDGE PAYNE: Was it ever identified as a
denonstrati ve and handed over on the norning of trial or
what ever it was you are supposed --

MR. RAILE: It handed over well in advance of that,
Your Honor, | think.

MR. HAM LTON: As an exhibit.

JUDGE PAYNE: There's a difference. | don't think
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you can use it. Anybody? |[|'ve given you every chance to say

how you could get it in, but I don't see how you use it.

Q

MR. RAILE: Thank you, Your Honor.
MR. HAM LTON: Thank you, Your Honor.

You didn't go back and draw several different

configurations of House District 95; correct?

A

Q

|"msorry, could you repeat the question, please.

Sure. That was not a very well-worded question. House

District 95 could be drawn in any nunber of ways and end up

above 55 percent bl ack voting-age popul ation; correct?

A

Q

A

Q

Yes.

And you actually tested that?

Yes.

And you have four different versions of House District 95
all were above that when you did that; is that right?
Yes, they were.

The sane mapping that you did in 2011?

Yes.

Let's | ook at House District 92 which is |Intervenors'

Exhi bit 94 at 13.

JUDGE PAYNE: At what?
MR. RAILE: Page 13, Your Honor.

JUDGE KEENAN: |If you could please speak into the

m crophone. It's kind of hard to hear sonetines.

MR. RAILE: Thank you, Your Honor.
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Q We al ready di scussed the western boundary of this
district; is that right?
A Yes. We discussed the western boundary of District 92 was

added to in Wthe, Mallory, and Forrest and Kraft were added to
the district, and on the north end Sandy Bottom and Machen were
noved.

Q And are you familiar with -- you read Dr. Rodden's report;

right?
A Yes.
Q You understand that he criticizes the decision not to

i nclude Bryan in House District 927

A Yes.

Q And you understand the position in his report is that

t hese deci sions were nade because of a goal of achieving bl ack
voti ng-age popul ati on of 55 percent black BVAP; is that right?
A That's ny understandi ng of what he said.

Q Wul d adding that to House District 92 drop House District
92 bel ow 55 percent BVAP?

Not in nmy experience.

Did you test that?

Yes.

After you read his report?

Yes.

And you actually mapped it?

> O » O » O >

Yes.




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 110 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8321 688
Q And you found that adding Bryan to House District 92
doesn't take it --

MR. HAM LTON: (Obj ection, Your Honor, at this point,
he's been |eading the witness all the way through. ['ve
refrained fromobjecting, but at this point, he's just
feeding --

JUDGE PAYNE: Wiy don't you let the witness testify.

MR. RAILE: Thank you, Your Honor.

Q So did adding Bryan in that exercise you performed drop

bl ack voti ng-age popul ati on bel ow 55 percent ?

A No.

Q Let's turn to the Richnond area. Again, we'll |ook at the

regional map, Intervenors' Exhibit 96 and 97, page four of
bot h, both Exhibit 96 and 97. Again, that's map book one which
fol ds open.

JUDGE PAYNE: \What pages on these exhibits?

MR. RAILE: Page four, Your Honor.

JUDGE PAYNE: Page four on each?

MR. RAILE: Yes, Your Honor.

JUDGE PAYNE: Ckay.
Q M. Morgan, what is your understanding of the pressures
that were brought to bear on this region in the 2011
redi stricting?
A Wel |, pardon nme about this process, because | don't have

the figures in front of me, but | think at this regional |evel,
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there are sonme popul ati on consi derations regardi ng the
districts being over or under in the benchmark plan. So I']|
refer to the benchmark, the 2001 plan here.

My under st andi ng was that sonme of the Richnond area seats
wer e under popul ated, and those were in the inner districts. 74
was not underpopul ated, but | believe two of the others were,
and then the key point at this level that I want to point out
is that there was surplus population in Chesterfield County in
District 27 and District 66, and, to sone extent, | think
District 62 had sonme surplus popul ation.

And in this regional map, while |I'm here because we my
change views, there are also two districts in Henrico, 73,
which is represented by Del egate O Bannon, and 72, which is
represented by Del egate Massie. So when we tal k about the
Ri chnond area, those are sone of the districts that | nmay
di scuss during this process.

Q So --
JUDGE PAYNE: 73 and 27 were overpopul ated; is that

what you are sayi ng?

THE WTNESS: | wish | had the nunbers in front of
nme.
Q You can | ook at an exhibit with the nunbers, Intervenors'
Exhi bit 134.

JUDGE PAYNE: Is that in his book?

MR. RAILE: Wiich is in his book at the end.
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JUDCGE PAYNE: Hi s book?
MR. RAIl LE: Yes, Your Honor.
JUDGE PAYNE: Look at the back of this black

not ebook, M. Mirgan. It says Exhibit 134. Has nunbers in it.

THE WTNESS: | see one map. Are there additional
maps?

JUDGE PAYNE: It has percentages in it the best |
have. It says nap 33.

THE WTNESS: Northern Virginia is the one | see.

MR. RAILE: Look to the one that says map 32, which,
| guess, is maybe Exhibit 133.

THE WTNESS: Thank you. | see it now.

JUDGE PAYNE: Is that Exhibit 133?

MR. RAILE: Yes, Your Honor.
Q Does this refresh your recollection about the deviations
in the R chnond regi on?
A Yes.
Q kay. And so what is the trend that you see here?
A W see that districts -- the districts that are cl oser
into Richnond, 73, 71, 69, and 68, are all underpopul ated. So
it's 11 percent in District 69; eight and a half percent in
District 68; seven percent in District 73; and seven percent in
District 71. So, you know, |looking at all of them they're
about 30 percent under as a group of four districts. To the

south, District 27 is overpopulated by ten percent. District
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66 i s overpopul ated by ten percent, and there's also a little
bit of surplus population in District 72.

Q So at the global Ilevel, what was the strategy for

resol ving these popul ati on di screpanci es?

A Well, in this sense, the surplus population from
Chesterfield was ultimately brought into the Ri chnond area
district. So primarily this was done by bringing the
Chesterfield population into District 70, and that's kind of
t he regional view of how the popul ati on equalization was
rectified in this region up as a whol e.

Q Wiy was it drawn into 707

A District 70 had already had a portion of Chesterfield
County, and, again, the population growmh, the avail able
popul ation, if you will, was in Chesterfield County. So by
taking it fromthe Chesterfield districts, it allows the
districts to retain nore of their core generally.

JUDGE PAYNE: | thought 70 had | ess than one
percent -- was down | ess than one percent.

THE W TNESS: Yes, Your Honor. The benchmark
district was within tol erance, but the group of districts in
Ri chnond were bel ow popul ation. So the popul ation from
Chesterfield was brought into the R chnond area districts.

JUDGE PAYNE: It was put into 70, and all the others
had to be adjusted because of that?

THE WTNESS: Effectively at this level, that
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di scussion, that's true, yes.
Q You coul d have done the sane thing with 69; right?
A Yes.
Q Wiy didn't they?
A District 79, as | said, already had a portion of
Chesterfield, and this was the district that absorbed the
addi ti onal popul ati on.
Q 70 was already in that county.
A Yes.
Q So the footprint was increased?
A Yes.
Q Let's begin -- well, let's stay at the regional |evel.
What other strategies are there for resolving the popul ation
di screpancies at the nore gl obal |evel?
A Vel |, this has been discussed before, but in the area of
Hopewel |, District 74, which includes -- in the benchmark plan
i ncluded a portion of Prince George, a portion of Hopewell, all

of Charles City County, and Henrico, and possibly a small
portion of Richnond in the benchmark plan, the estuary crossing
of the Janmes River was not continued into the enacted plan. So
this portion of District 74 was renoved fromDi strict 74, and,
again, at the larger regional level, that's one of the things

t hat was happeni ng.

Q So this section of the Janes River here is still

consi dered the estuary, in your view?
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A Yes.
Q And we tal ked about the estuary a little bit further down
the river before?
A Yes.
Q kay. Let's turn to House District 74, Intervenors'
Exhi bit 94.

JUDGE PAYNE: You said sonething about 74 being
Henrico, but only part of 74 is in Henrico, isn't it? | mean
part of Henrico is in 74.

THE WTNESS: Yes, Your Honor.

JUDGE PAYNE: Henrico has other VIDs in it.

THE WTNESS: Yes, Your Honor.
Q Al right, House District 74, Intervenors' Exhibit 94 at
page five. Wat do you know about why this district is
configured in the way that it is?
A As | nentioned, the portion of District 74 in Hopewell
where it was crossing the Janmes River, as we discussed, that
was sonet hing that was not going to be continuing in the new
districting structure.

That was renoved fromDistrict 74, and then this portion

of -- this is entirely a portion of Henrico County in the
Chi ckahomi ny area right up to the county border, that was added
to District 74, and it essentially -- it thickens the neck is
the term|'ve heard, and it basically rounds out the district

up to the county Iline.
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1 Q Is that why it was done?
2 A Yes.
3 JUDGE PAYNE: What is why it was done? The question

4 was, is that why it was done. Wat's the "it" in that

5 sent ence?

6 Q You testified that thickening the neck is what occurred by
7 addi ng these VIDs; is that right?

8 A Yes. The VIDs were added --

9 Q Let me stop you right there. Wat |I'masking you is, are
10 you descri bi ng what happened, or are you telling ne why those
11 VTDs were added?

12 A Those VIDs were added to bring the northern fragnment of

13 Henrico County into District 74 away fromDi strict 97 which was
14 primarily a Hanover and New Kent district.

15 Q Ckay. \What other changes -- would it be fair to say that
16 this district retains its core fromthe past decade?

17 A Yes. It retains the core of its district. It's

18 principally a northern Henrico district, and, of course, it

19 connects to Charles City County which is sparsely popul at ed.

20 Q W saw an exhi bit yesterday where we saw that it went all
21 if way back to 19991. Wre you roomin the roomfor that?

22 A Yes, | saw that exhibit.

23 Q Do you agree with the testinony of Del egate Jones on that,

24 that that's the core retention since 19917?

25 A | understand the district was largely the same from'91 to
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2001 to --
Q And | want to go through that exhibit --
THE COURT: You are stepping on him now.
MR. RAILE: | apologize, Your Honor. |I'mtrying to
save sone tinme now.
Q |"mnot going to go through that exhibit again, but was it

your understandi ng that one of the purposes for why this is
configured the way it is is to retain that configuration?

A Yes.

Q What changes are occurring on the southern border that
kind of slants to the northwest in the district?

A Labur num preci nct was added into District 74. Ratcliffe
was renmoved fromDistrict 74. 301 in Richnond was added to
District 74.

Q Let me stop you there. Do you recall why any of those
changes were nade?

A That had to do with exchanges between District 71 and 74

and 70 primarily.

Q Do you renenber the reasons for those?
A |"d have to look in nore detail at the districts.
There's -- it was exchangi ng popul ati ons between the districts.

Q And so keep going up the north border, Belnont, et cetera.
A A portion of Belnont and Canterbury were renoved from
District 74. Hollybrook was added to District 74, and there

was al so sonme additional VIDs, portions of which were brought
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1 into District 74 along that |ine.
2 Q There's sonme split VIDs in that area; right?
3 A Yes.
4 Q Were are they?
5 A The VIDs are split in Belnont, Myody, and one additional
6 one. | don't have the map that shows that.
7 Q Sure. Let's look at Plaintiff's Exhibit 69 at 33 which
8 has a cl ose-in.
9 A The split VIDs, just to fully answer your question, are
10 Bel nront, Brookl and, and Mboody. These are the boundaries of the

11 whol e VTDs.

12 Q Do you recall why those were split?

13 A Yes.

14 Q Wiy is that?

15 A In building District 72, this precinct here, Canterbury
16 was a strong Republican-performng precinct, and it was

17 ultimately added to District 72, and District -- the Bel nont
18 voting district was split to allow Canterbury to go to

19 District 72.

20 And the water boundary here is the boundary between

21 District 74 and 72, and one of the things that occurred in

22 drafting District 72 was, District 72 is shaped al nost |ike an
23 upside dowmn U. |I'mdrawing the borders of District 72, and it

24 has the mirror image of this configuration on the other side.

25 So it's very nmuch |ike a U shaped district.
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So the border in that area was following the river
boundary because it had a better inpact on conpactness for
District 72 which was one of the |east conpact districts in the
entire plan.

Q Was it challenged in a recent court case?

A Yes. District 72 was anong the chall enged districts in a
state court case.

Q s that why you did that?

A Yes. It was to put nore physical territory into

District 72.

Q Did you discuss that with Del egate Jones?

A There was di scussi on about the conpactness of District 72.
Q Do you recall discussing these specific VID splits with
Del egat e Jones?

A Not the specific splits, but there was discussion about
District 72's conpactness.

Q Let's ook at House District 71, Intervenors' Exhibit 94
at four. Wiat do you know about why this district was
configured as it is?

A District 71 becanme nore Richnmond-centric by -- these
portions of Henrico County were renoved fromthe district so
that the new District 71 has no portions of Henrico County in
that area. And so Stratford Hall, Hilliard, and Summt Court
were renoved. As | also said in discussing 74 and 72, that

al l oned Canterbury to go into the new District 72 as well.
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And then there's been discussion about VID 207. That was
nmoved fromDistrict 71 to District 68, Del egate Loupassi's
district. VID 204 was brought into 71, and then on the other
side of the district, 701, 702, and a portion of 703 were put
in as well as 604 and then Ratcliffe which is also in Henrico
County. And then District 301 was renoved, and lastly, the
split VID between 69 and 70 is VID 505.

Q Do you recall why 301 was renoved?

A No, not specifically.

Q Do you recall why Ratcliffe was added?

A That was a population -- it was a | arge popul ati on VITD.

It also did have African-Anerican voting strength.

Q Were you aware of concerns under this district under the
Voting Rights Act?

A Yes.

Q What were those concerns?

A My understanding is that District 71 in the benchmark plan
no |l onger had a majority of African-Anerican voting-age

popul ation. It was at 46 percent black voting-age popul ation.
Q Do you recall what it was at the beginning of the cycle in
around 20017

A | believe it was 55 percent or above. | don't recall the
speci fic nunber.

Q So it had fallen quite a bit over the decade?

A Yes.
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Q Were there concerns that that would continue?
A There were concerns that that would continue, and -- yeah.
Q Were there any incunbency considerations in the crafting
of this district?
A Yes.
Q What were those?
A This is the Gty of R chnond, and as it happened, the
i ncunbents live fairly close to each, and the incunbents in
nei ghboring districts lived pretty close to each other. So
basically Del egate Loupassi and Del egate Carr and MO ell an
live about three mles apart. Delegate O Bannon is anot her
three mles in that direction, and another three mles beyond
that is Delegate Massie. So, generally speaking, these
i ncunbents were cl ose together.
Q Are there split VIDs in this district?
A Yes.
Q Where are those?
A There's a VID split in 703 between District 70 and -- |I'm

sorry, District 71 in yellow and District 70, Del egate

McQui nn's seat, and then there's a split VID between

District 69, Delegate Carr's seat, and District 70, Del egate
McClellan's seat, and also a small portion of District 211, VID
211 is also split, although that area involves no popul ation.

Q Did you discuss any of those -- strike that. D d Delegate

Jones becone involved in any of those VID splits?
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A Yes.
Q Whi ch one or nore?
A He was involved in the splitting in this region down here
on the border between 69 and 70.
Q Way did he becone involved in that?
A My understandi ng was that he received feedback fromthe
Ri chnond registrar --

MR. HAM LTON: (Objection, hearsay. He's repeating --

JUDGE PAYNE: Just asking himfor a response.

MR. RAILE: Your Honor, | can withdraw that question.
Q Del egat e Jones becane involved in that; right?
A Del egate Jones was involved in that process, and it
happened between the vetoed bill and the enacted plan.

JUDGE PAYNE: What VID was that one that was split?
THE WTNESS: VID 505 was split in a different manner
in previous versions of these plans.
Q Did you have an understanding of why it ended up split the

way it was?

A Yes.
Q What was your understandi ng?
A My understandi ng was that there was input fromthe Cty of

Ri chnond regi strar about splitting --
MR. HAM LTON: Sane objection. He's repeating --
JUDGE PAYNE: Let's suppose for a nonent that he is

lying, that he got no input fromthe City of R chnond and that
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he's just sitting here talking about it. Wat does that do to
whether it's hearsay or not? |In other words, he's offering it
for why it is that he did what he did, not for whether or not
the City of Richnond guy really said that or not.

Even if the Cty of R chnond guy did not say that and
he's saying that's why | did it, you can later inmpeach him but
he can still explain why he did it without it being true
whet her the Richnond guy said it, can't he?

MR HAMLTON: | don't think so.

JUDGE PAYNE: | guess we'll decide, | guess, but
that's ny understanding of the hearsay rule. GCenerally --

MR HAMLTON: | think the truth of the matter
asserted, we have to determ ne what is the matter asserted.
The matter asserted is, | was at the R chnond registrar,
provided input into the way this VID was split. That's the
matter asserted.

MR RAILE: | think the matter asserted is | drew
this line the way it was because that's what | was thinking at
that tine.

MR HAMLTON: If that's what --

JUDGE PAYNE: That's what he was saying, | thought.

MR. RAILE: M understanding as well, Your Honor.

JUDGE PAYNE: | think that's what he asked. He drew
the line for a reason. Wiy did you draw the |ine? Because he

got sone comruni cation fromthe registrar directly or
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1 indirectly. That's why he did it.
2 MR. RAILE: That's how |l interpret it. The w tness
3 is right there. W can ask him
4 JUDGE PAYNE: Ask him
5 Q M. Morgan, why did you draw the line the way it was
6 drawn?
7 A We -- Delegate Jones and | received input fromthe
8 regi strar of Richnond. There were nmany changes that were made
9 bet ween the vetoed bill and the enacted plan in the R chnond

10 area. Those are all available publicly in |looking at the 2011
11 redistricting, HB 5001 and HB 5005. Changes were made in

12 Ri chnond. | was brought back in to assist Del egate Jones from
13 the tinme that the plan was vetoed until the plan was enacted to
14 make changes such as that.

15 Q That was your notive for drawing it that way; right?

16 A Yes.

17 Q | see that 207 canme out and went to Del egate Loupassi's

18 district?

19 A Yes.

20 Q What was going on in your mnd when you drew it that way?
21 A This was additional Richnond area that was added to

22 Del egat e Loupassi's district. M understanding was that unlike
23 t he previous Republican del egate, Delegate Marrs, who was from

24 Chesterfield, Delegate Loupassi is from R chnond.

25 Q That's why you drew it in there?
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Yes.

Let's nove to House District 69. Wat do you know about

why this district was configured the way that it was

configured?

A District 69 took in parts of the city of R chnond south of
the Janes River, VIDs 402, 508, and a portion of -- | don't see
it -- 609.

Q And why were those changes nade?

A My under standi ng was that those VIDs were going to be

added to bring District 69 up to the Janmes River, and that was

nmy understanding fromthe start of the process, that that was

goi ng to happen.

Q
A

Q
A

That was the purpose, was to bring it up to the Janes?
Yes.
What ot her changes were nade that you are aware of ?

District -- voting District 811 and 903 were added in the

south, and then sonme Chesterfield VIDs were renoved. That's

Beauf ont, Manchester, and Bel nont, and, lastly, which we just

di scussed, VTD 505 was added, and at different tines nore of

505 was in, different configurations of 505 were in, but 505

was added.

Q s 505 the only split between House District 69 and House
District 717

A Yes.

Q And there is a VID split on the western border; am|
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1 correct?

2 A |"msorry, | don't understand.

3 Q Are there any other VIDs split in this district?

4 A Yes. VID 410 is split. The Davis voting district is

5 split. Also District 609, which goes all the way down here, is
6 split.

7 Q What ' s your understandi ng of why those VIDs are split as

8 t hey are?

9 A District 609, the split here along the I-95 interstate

10 i nvol ves no popul ation, and it essentially allows better

11 contiguity for District 70, and the Davis split was done | ate
12 in the process, between the tine the bill was vetoed and the
13 enact ed pl an.

14 There was a different configuration in the boundary

15 bet ween 69 and 27, and then, lastly, VID 410 was also split in
16 a different manner in the vetoed plan, and this split up to

17 this line at the Chi ppenham Parkway was done in the |ast stages

18 of the map-draw ng.

19 JUDGE PAYNE: Why?
20 THE W TNESS: Your Honor, District 68, as |
21 nmentioned, is a portion of the city of R chnond and the county

22 of Chesterfield. Wen that district was first designed in this
23 configuration -- this goes back to 2001, but there was a

24 previ ous incunmbent, Panny Rhodes, who represented District 68,

25 and in the redistricting process, nore of Chesterfield was
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added to her district, and she ultimately lost in the el ection.
So the current configuration of 68 has Chesterfield and

Ri chnond, and that is required for keeping those pieces
together in a single district for contiguity.

Q And to illustrate that, let's | ook at Intervenors'

Exhibit 97 at page four. W can just pull it up on the screen.
And you said the split is what nmakes House District 68
contiguous. Can you point to that on the screen?

A Yes. VID 410 -- could you erase that, please. | know
it's generally where it is. Thank you. So the split VID is
here, and between those two dots basically is the popul ati on of
68.

Q Wiy not put the entire VID in 687

A It had previously been in 68, and when it was adjusted, it
was adjusted in that direction.

Q Was that for popul ation equalization reasons?

A Yes. It's the only split between District 68 and 69.

Q It's the sanme process that we saw illustrated and

di scussed ad nauseam earlier?

A Yes, with the additional factor that | brought that split
up to the Chi ppenham Parkway where previously, in the vetoed
bill, it had been split in a different nanner.

Q And sonetimes when you're splitting the VIDs, you are
identifying some |ocal |andmark or road or sonething to make it

a neat split?
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Yes.
We saw that earlier in District 10.

Yes.

o » O >

House District 70, Intervenors' Exhibit 94, what do you
know -- this is at page three. Wat do you know about why this
district is configured in the way that it is?

A Well, a lot of the district population is in Henrico and
city of Richnond, but it's two different parts of the city of
Richnond. It's the northern section up here where the

i ncunbent, Del egate McQuinn, lives, and then a |ot of her

popul ation for her district is in the southern part of Ri chnond
and also in Chesterfield County.

And the portion -- again, we've used these maps. So the
portion that's shaded was already in her existing district and
remai ned in her existing district -- in the newdistrict, |I'm
sorry.

Q And this, as we tal ked about at the begi nning, was where

t he popul ation flow conmes in fromthe overpopul at ed
Chesterfield County; is that right?

A Yes. The District 66 and 27 had surplus popul ation, so,
in a sense, by transferring that population, it allows those
surrounding districts to retain nore of their core, and it also
sol ves the population requirenments in the city of Ri chnond area
districts.

Q Were you in the roomfor Dr. Rodden's testinony?
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A Yes.

Q Do you recall when he testified that bringing these in in
Chesterfield County was bringing in precincts that weren't
simlar to the other precincts in House District 707

A Yes.

Q And do you have a response to that?

JUDGE PAYNE: Excuse ne. "These" neaning Falling
Creek, Meadowbr ook, Southside, and Chi ppenham is that what you
are aski ng?

MR. RAILE: Yes, Your Honor.

THE COURT: W're going to read all this stuff, and
we have to have something to identify. "These" doesn't help
much.

MR. RAILE: Thank you, Your Honor.

Q So Falling Creek, Meadowbrook, Southside, Chi ppenham are
they different and, froma comunities-of-interest perspective,
fromthe adjacent precincts?

A Well, they're different jurisdictions except for Drewmy's
Bluff is in Chesterfield, but they' re along the Chi ppenham

Par kway, and that area is fairly simlar in ny understanding.
Q Is this area of Henrico County, Sullivans, Mhfoud, Rolfe
-- did | pronounce that correctly?

A | think it's Rolfe.

Q Are those substantially different fromthese areas in

Chesterfield County?
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1 A They're not as -- they're nore sparsely popul ated than
2 t hat area of Chesterfield.
3 Q kay. Do you recall why Laburnum was dropped?
4 A No.
5 JUDGE PAYNE: Are there split VIDs in here?
6 THE WTNESS: Yes. | believe there are in
7 District 70. Your Honor, we previously discussed the split in
8 703. Up here is split between 71 and 70, and | believe the
9 Dorey VID is split between 62, Delegate Riley Ingranis
10 district, and District 70, Delegate McQuinn's district.
11 So one split between 71 and 70, one split between 62
12 and 70, and then | don't believe there are additional splits.
13 |"msorry, we did discuss the split here between 69 and 70 that
14 i nvol ves no popul ation along the Janes Ri ver between 95 and the
15 river.
16 Q Are each of these -- it's just one split per adjoining

17 district. D d 1l hear you correctly?

18 A Yes.

19 Q And is that just the typical equal population split?

20 A Yes.

21 Q Let's | ook at House District 63, Intervenors' Exhibit 94
22 at one. What do you know about why this district is configured
23 as it is?

24 A As we discussed earlier, the city of Hopewell portions

25 that were in District 74 were available, and they were noved to
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District 63, and portions of Hopewell and Prince George County
were added here along -- in Prince George County, and if | may,
at this point, I would |like to describe District 63 as being --
MR. HAM LTON: (Obj ection, Your Honor. He answered
the question. | think it's tinme for another question.
JUDGE PAYNE: That's correct.
Q So what is your understanding of why this eastern
addition, including Rives, Courts Building, Hopewell precincts,
Jefferson Park, what's your understanding of why it's
configured in the way that it is?
A Yes. To better understand that, | would characterize
District 63 as being at the junction between Ti dewater and
Richnond. So in drawing this plan, this boundary changed a
lot. There were many different versions of drawing District 63
that had different population configurations, particularly in
Hopewel | and Prince George County. This boundary shifted a | ot
in drafting the plan, and I'mpointing this out because it sits
at the junction between Tidewater and Ri chnond. To the south
is District 64. To the north is District 62, and they net
ri ght here.
Q And are there political concerns in the area that you were
worri ed about when you draw this?
A Yes. On this map, you can see that there are three
i ncunbents visible on this nmap; Delegate Kirk Cox, who is from

Col oni al Heights; Delegate Riley Ingramin Hopewel|l; Del egate
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Dance who was in the city of Petersburg. So those three

i ncunbents, each one is in a different of the smaller cities in
that area. So there were definitely concerns about their

di stricts.

Q Wi ch one represents House District 62?

A Del egate Riley Ingramrepresents House District 62. He
was a Republican del egate.

Q What was going on in House District 62 in the
redistricting?

A District 62 underwent a | ot of changes, not quite as
substantial the changes that were in District 93, but
substantial changes to his district. In particular, he |ost
t he bal ance of Prince CGeorge County which he had previously
represented, and that is an area that supported himand was a
Republ i can area that he had lost. So when his district was
configured, he was going to be facing a |ot of change in his
district.

Q And we can see that on Defendant-Intervenors' Exhibit 96
and 97. For the sake of tine, | don't want to bel abor the
point, but -- well, you can see there the change. Wat effect
does that have on the adjacent District 63?

A So the change -- basically the Hopewel|l area and the
Prince George County area that was taken into District 63,
again, District 63 sits between 64 and 62 at the junction

bet ween t hem
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Q And were you concerned about the border w th House
District 62 here?
A Yes.
Q What were those concerns?
A Del egate I ngram was one of the |ast del egates on the

Republican side to agree to the plan. And his district was
undergoing a |l ot of changes, so those areas of Hopewell that he
had not represented from 2001 to 2011 were in District 63, not
in District 62. Those areas were heavily Denocratic and woul d
have affected his election. It's about ten percent of a
district, those two wards.

JUDGE PAYNE: That's why Hopewell was put in 62 -- in
63 rat her than 62?

THE WTNESS: Yes, Your Honor.

JUDGE PAYNE: Having concerns is one thing, but
havi ng concerns and what inpact they have in the drawing is
anot her.

MR. RAILE: | appreciate that, Your Honor. Thank
you.
Q This new section of House District 63, the Hopewell
precincts that were brought into House District 63, were those
in House District 62 in the benchmark plan?
A They were not in House District 62. They were in House
District 74.

Q That woul d have been new territory for House District 627
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1 A Yes.
2 Q Was that -- was the goal of avoiding putting that new
3 territory in a district that already had new territory why that

4 nmove was made as it was?

5 A Yes. And as | described, Del egate Ingram was one of the
6 | ast nenbers to agree to vote for the plan, and late in the
7 process he was sonebody | renenber having di scussions with

8 about how much his district had changed.

9 Q Now, are you famliar with the statenent of Dr. Rodden in
10 his report that these Hopewel| precincts had to be added to one
11 of the Richnond area districts, whether 63 or a different

12 district, in order to have all of them at 55 percent bl ack

13 voti ng-age population? D d you read that?

14 A | read that portion of his report, yes.

15 Q What is your response to that?

16 A | disagree with that.

17 Q What is your basis of that disagreenent?

18 A As | understand it, he was tal king about districts being
19 55 percent voting-age bl ack popul ati on, and havi ng Hopewel |l in

20 one of those districts is not necessary for that purpose.

21 Q Did you map that out?

22 A Yes.

23 Q After you read his report?

24 A After | read his report, yes.

25 Q How long did it take you to do that?
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1 A Ten m nut es.
2 Q Thi s northern boundary here involving Church Road, Wite
3 CGak -- | can't read this one. | can't pronounce it. You may

4 be able to?
A Mat oaca.
Q And the one that starts with an E there?
7 A Ettrick.
Q Way is that boundary there?
A That's the sane as the benchmark plan. District 63 had a
10 portion of Chesterfield County, and that was retained.
11 Q Wiy is the New Hope precinct in House District 637
12 A It was already in District 63, and in sonme proposed pl ans,
13 it was renmoved fromDistrict 63 and assigned to District 75.
14 Q Wiy was that proposal nade?
15 A District 75 needed additional population, and it took it
16 from Di nwi ddi e County fromDistrict 63.
17 Q And is that reflected in this territory that |I'm draw ng
18 up here fromLittle Zion and these split precincts up into, |
19 t hi nk what we've been calling in this litigation, the finger?
20 Does that |ook |like the right area?
21 A That was ultinmately what was done in HB 5005. That is the
22 popul ati on that was noved from 63 to 75, yes.
23 Q And how does New Hope, the concern about New Hope factor

24 into that?

25 A In the original draft, or one of the original drafts in
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this area, New Hope was included entirely in District 75.

Del egat e Dance wanted to keep New Hope in her district, and |

was aware of that. | was nmade very firmy aware of that.

Q | f you drew -- and so that proposal is rejected.

A That proposal was rejected.

Q So you end up with this configuration?

A Yes.

Q This border on the south with the jagged edge, do you know

why that's drawn the way that it is?

A Yes.

Q Wiy is that?

A It principally follows the 85 corridor here in the split,
and this area was negoti ated between Del egate Dance, Del egate
Jones, and Del egate Tyler. Once that boundary was negoti at ed,
it was not changed.

MR. RAILE: Al right, Your Honors, | have no further
guesti ons.

JUDGE PAYNE: We'll take lunch in a mnute, but if
it's not too nuch, you are the one who split the VIDs for this
pl an, where they were split -- is that right? -- in the
chal l enged districts? |Is that right?

THE W TNESS: Your Honor, in nobst circunstances, yes,
Your Honor.

JUDGE PAYNE: How, if at all, did you take race into

account in splitting the VIDs in the challenged districts?
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THE WTNESS: | split themin the way that was
described earlier. | really didn't take race into account in
splitting the VIDs.
JUDGE PAYNE: You'll have a cross-exam nation after
[unch. We'll take 45 m nutes for |unch.

(Luncheon recess.)

715
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Morgan — Cross

JUDGE PAYNE: Mr. Morgan, I remind you you're

under the same oath which you took earlier in the day.
THE WITNESS: Yes, Your Honor.
MR. HAMILTON: May I proceed?
JUDGE PAYNE: Please.
CROSS-EXAMINATION
BY MR. HAMILTON:
Q Good afternoon, Mr. Morgan. You're not here today as
an expert witness, correct?
A That's correct.
Q Only a fact?
A Yes.
0 And you know the difference, correct?
A Yes.
Q You were an actual expert witness in the Page v.

Virginia State Board of Elections litigation,
A Yes.

Q In that case you offered an opinion that
been the predominant factor in the drawing of

third congressional district?

correct?

race had not

Virginia's

A Yes.

Q You read the opinion from this Court?

A I think so.

Q Okay. And in that opinion the Court rejected your

opinion and concluded that race, in fact, was

the
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Morgan — Cross

predominant purpose in the drawing of the third
congressional district, correct?

MR. RAILE: I object, Your Honor. I don't
think —--

JUDGE KEENAN: Is that relevant, Mr. Hamilton,
to this inquiry?

MR. HAMILTON: I think it is, Your Honor. It's
the same legislature doing the same redistricting at the
same time.

MR. RAILE: Your Honor, I -- if I may.

JUDGE PAYNE: Since he's objected, I think you
have a right.

MR. RAILE: Yeah. I —— the —-- the guestion
specifically that I'm objecting to is asking him about
what a court found. That decision speaks for itself. I
don't think it's Mr. Morgan's role to be telling us what a
court did and did not find. We can interpret that

decision, which I think is a legal question, what it

means.

MR. HAMILTON: I'll withdraw the guestion, Your
Honor.

JUDGE PAYNE: All right.
Q All right. Mr. Morgan, you were paid for your

testimony during your deposition in this case, weren't

you?




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 140 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8351
Morgan — Cross
A Yes.
Q And you're being paid for your testimony today right

here in this courtroom, correct?

A I expect so.

Q Altogether you've been paid, at least at the time of
your deposition, more than $20,000 for your work in the

Bethune—-Hill case, correct?

A In the previous time, yeah.

Q I'm sorry?

A In the previous time, yes.

Q Okay. You haven't produced your invoices. We
subpoenaed you for your invoices. They were —-- they were
not produced. Can you explain why?

MR. RAILE: Your Honor, I obiject. I don't see
what that has to do with anything in the direct or why
he's the right person to be telling about what discovery
obligations were or were not complied with.

MR. HAMILTON: Why don't I rephrase the
question.

MR. RAILE: And I would just add, I don't think
this is the right forum to be litigating a discovery
dispute.

JUDGE PAYNE: Are you going to withdraw that
line of questioning?

MR. HAMILTON: I'm going to withdraw that
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Morgan — Cross

question.

JUDGE PAYNE: All right.
BY MR. HAMILTON:
Q Since we don't have your invoices in front of us, can
you tell us, since the date of your deposition, how much
you've —-- how much you've incurred that has not yet been

paid or that has been paid since that time?

A I don't have the answer to that off the top of my
head.
Q Okay. All right. During the time of the

redistricting, I think it's clear from your testimony, you
worked with Chris Jones in preparing the maps for the
House of Delegates?

A Yes.

Q You were referred to as the fine carpenter who

assisted the chief architect; is that right?

A I heard that description, yes.

o) You agree with that description?

A It works, yes.

0 And you've got an explanation for many of the

districts that are at issue here that we just heard over
the last three plus hours. We had a trial in 2015. You
didn't testify during that trial, did you?

A I was —— I did not testify, but I was available for

testifying. I believe I was required to be there during
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1 that process.
2 Q No one called you?
3 A Neither the plaintiffs, nor the defense called me,

4 although I was under the understanding that it was
5 possible that the plaintiffs might have called me. That

6 was the last communication I had on that matter.

7 Q You didn't testify in the trial?

8 A I did not.

9 0 Much less for three and a half hours?
10 A That's correct.
11 Q During your work in 2011 on this redistricting

12 project for the House of Delegates, you used Maptitude

13 software program, correct?

14 A Yes.

15 Q Fach VTID or precinct in Virginia is made up at least
16 one or, 1in many cases, several census blocks. I think you

17 testified about that on direct; is that right?
18 A Yes. That's right.
19 Q And the census data released by the United States

20 Census Bureau includes population and race data by census

21 block, correct?

22 A Yes.

23 Q So let's talk about choices. You said the boundaries
24 of these census blocks constrained your choices in drawing

25 some of these district boundaries, correct?
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Morgan — Cross
A I'm not sure I understand that.
Q Well, let's see. You had a choice of which census

blocks to add when you were splitting a VTID; isn't that

true?
A Yes.
o) And you had a choice of which census blocks to

exclude when you were splitting a VTID?

A In some cases, it would have been impossible,
particularly in regards to contiguity. You could select a
census block and then there might be others that are
interior to that census block.

0 Sure. But in general, there are some census blocks
you could include and are some census blocks you could
exclude?

A Generally, yes.

Q Okay. And there were some census blocks, as you just

said, that you had a choice to just leave where they were?

A Yes.
o) Those are all choices when you're splitting a wvoting
tabulation district. You can make those choices within

that voting tabulation district?

A Yes.

Q Now, election results are reported by the state of
Virginia State Board of Elections or local election

officials at the precinct or VTD level, correct?
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Morgan — Cross
A Generally that, 1is true.
Q And generally, it's true that in the Commonwealth,

election results data is not reported at the census block
level, correct?

A It's not reported at the census block level that I'm
aware of.

0 Below the level of the voting tabulation district,
the VTD, you can't determine how any individual voter
voted by looking at the official election results,
correct?

A I don't think there's any way to determine how any
individual voter voted.

0 So for any particular VTD for any particular
election, we know how many votes were cast in the entire
VID for the republican candidate and for the democratic
candidate and maybe for any third party candidates that
might be in the ballot for that election, correct?

A Yes.

Q But we won't know the number of votes cast -- won't
know the number of votes cast at the census block level
for any specific candidate, correct?

A Not from the State Board of Elections.

Q Right. Not from any official election result. You
won't know the number of votes cast at the census block

level?
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Morgan — Cross
A As I understand your question, no.
Q And in some states, you can use political party

registration information to try and understand the
political composition of the VTID at the census block

level, that's right, isn't it, in other states?

A I —— I think so. I think even that would be
different than -- than what you're describing.
o) There's no political party registration information

available in the state of Virginia, is there?
A There's registration data available. There's no
registration by party in the Commonwealth in Virginia.
Q So the answer is that's correct; there's no political
party registration available in the Commonwealth of
Virginia?
A That's my understanding.
Q Now, you could try and examine partisan primary
election participation to figure out the political
composition of a VID at a census block level, correct?
That's an option?
A I don't really understand your question. There's so
many ways to do what I think you're trying to describe.
JUDGE PAYNE: He doesn't understand the
gquestion. Rephrase it.
MR. HAMILTON: I gathered that. I'll try again.

o) You could -- there are partisan primary elections in
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Morgan — Cross

the Commonwealth of Virginia, correct?

A Yes.

Q And one way —- you could, theoretically, try and use
the information about who participated in which partisan
primary election to try and determine political
composition of a VID at a census block level? That's a
possibility, isn't it? You described that to me in your
deposition, didn't you?

JUDGE PAYNE: Wait a minute, now. That's about
three guestions that you're getting into it. I know you
want the answer, but stay with them one at a time.

Q Didn't you a describe for me in your deposition a
technique of examining partisan primary election
participation to try and determine the political
composition of a VTID at a census block level?

A Not simply at a census block level. Basically in
Virginia, it is possible to find out who voted in a
partisan primary election, where they lived. And it's
easily possible in the same way that you would map an
incumbent's residence, you could map the residence of a
voter and it would be tied to a specific geographic
location, their street address. And that kind of
indication of an individual's residence, Jjust like we saw
where a funeral home was or an incumbent's residence, it

is possible to do that with individual voters. And in
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Morgan — Cross

this case that you're describing, I would know whether or
not that voter participated in a democrat or republican
primary for an individual voter to a specific address.
That can be done.

Q But so far as you know, that was not done in
connection with your work on the 2011 House of Delegates
districting, correct?

A There was some data in that manner -—-

Q Listen to my qguestion. The question is as far as you
know, that was not done in connection with your work on
the 2011 House of Delegates district? Yes or no.

A Some of that data was used.

Q Who collected this data for you, sir, that -- the

political date that you're discussing? Is that Clark

Bensen?
A The political data that I'm discussing was collected
by Chris Marston. And to answer your question, it was

available, but it wasn't really used in the map drawing

process.
Q Thank you. Now, when you do redistricting on
Maptitude, you can turn off -- on or off filters that show

different things, correct?

A Yes.
0 You can show counties or cities?
A Yes.
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Morgan — Cross
Q You can show population?
A These are slightly different points. What you were

describing earlier I would describe as a layer, or a

boundary layer, and then the population is a data point.

Q Okay. And you can also display racial data-?
A Yes.
0 And we saw that in the illustrative exhibit that was

displayed a little earlier during your direct examination;

is that right? That left hand box, and when you were

changing —-- moving VTIDs from one district to another --

A Yes.

0 —-— that data would update, correct?

A Yes.

Q And that would show you the racial impact of moving a

VID from one district to another district?

A Yes. All the figures are updated in the way that was
described.

0 Or one census block from one district to another
district?

A Yes.

Q And in drawing these maps, you, in fact, considered
race; isn't that true?

A In drawing these maps, yes.

0 It was not only available, but it was -- it was

something that, in fact, was considered to ensure
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1 compliance with the Voting Rights Act?

2 A That was my understanding, yes.

3 Q And it was used to achieve the 55 percent black

4 voting age population racial target? You monitored that
5 as you went through to make sure that each of these

6 districts achieved 55 percent; isn't that true?
7 A I would disagree with that.
8 Q Was it an accident? Was it Jjust a coincidence that

9 they all hit 55 percent?

10 A You asked about my experience. I answered your
11 guestion.
12 JUDGE KEENAN: Excuse me. Mr. Morgan, I'm

13 having a little trouble over here hearing.

14 JUDGE PAYNE: You might want to pull that mic a
15 little closer to you.

16 THE WITNESS: Sure. Sorry.

17 JUDGE PAYNE: So you think you answered the
18 question. Okay.

19 JUDGE KEENAN: Could you repeat the question,
20 Mr. Hamilton, because I think I missed it.

21 MR. HAMILTON: Sure.

22 Q The question was you monitored that racial data in
23 Maptitude as you were building these maps in the 12

24 challenged districts to ensure that they achieved the

25 55 percent black voting age population, correct?
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Morgan — Cross
A No.
Q And so my —-- my gquestion is you checked it at the end

of the process to make sure they all hit 55 percent,
didn't you?

A No.

0 Is it just an accident that they all reached

55 percent?

A I drew the maps, and at different times in the
process, people would evaluate the districts.

Q And then suggest or recommend changes to ensure that
the black voting age population reached 55 percent; isn't
that true?

A I don't know why they would make all these changes
and suggestions.

Q Okay. But whatever reason they might have had, the
effect at the end in House Bill 5005 was that in each one
of the 12 challenged districts, the black voting age
population met or exceeded 55 percent, right?

A According to the numbers from the DLS, Department of
Legislative Services, that was true of House Bill 5005.

Q So that's a yes?

A I think there's a difference between what was on my
map screen and the DLS numbers.

0 One more topic, and then we'll talk about some of the

specific districts here. Are you aware of a report
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Morgan — Cross

prepared years ago, more than a decade ago, by a
Dr. Loewen in connection with a 2001 lawsuit entitled
Wilkins v. West?

MR. RAILE: I object, Your Honor. I don't think
this is within the scope of the direct examination.

JUDGE PAYNE: It may or may not. He's asking a
foundation question to begin with. Let's see where we go,
and it may or may not be pertinent. All right. So the
guestion is are you aware of such a report, Mr. Morgan?

A Yes.

JUDGE PAYNE: Go ahead. See what else you

you've got, Mr. Hamilton.

BY MR. HAMILTON:

Q You didn't read the report in 2001, did you?

A It didn't exist in 2001.

Q 2011. You didn't read the report in 20117

A I did not.

0 Or at any time prior to 201172

A That's correct.

Q The first time you've read this report was just in

the last two years?
A That's correct.
Q Now, when you're drawing a district, it's sometimes
necessary to split a VID to equalize population I think I

heard you say on direct; is that right?
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Morgan — Cross
A Yes.
Q And when you do this, all other things being equal,

you can choose any VTD that's on the border of the two

districts you're trying to equalize, right?

A Generally, I would agree with that.
Q Because —-- and the reason that's true is because
population is fungible. It just doesn't -- if you're

trying to just equalize population, as long as you've got
a VID that's between the two relevant districts, you can
split any of them, assuming all other things being equal,
like contiguity and so on, right?

A Well, again, assuming contiguity, there are
circumstances where that might cause a problem.

Q If the goal is to balance population, the race of the
population involved is irrelevant; isn't that true?

A Yes.

Q Now, Delegate Jones testified that when VIDs were
split, as a general matter, he deferred to you on where to
draw the particular lines that split those VTDs. Is that
consistent with your recollection?

A Yes.

Q And you testified that there were -- I think you said
around a hundred VTD splits across the state during the
2011 House of Delegates redistricting?

A I testified that I didn't have that information in
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Morgan — Cross

front of me, and I speculated that it might be a little

over a hundred.

Q Little over a hundred?

A I don't know what the number is as I sit here.

Q I won't hold you to a particular number, but it's
somewhere around one per district. Does that sound about
right?

A No. No, 1t does not.

Q Okay. In the challenged districts, there were 39 VTID

splits in the challenged districts, weren't there?

A I'm not sure how you're counting splits, whether
you're counting them as a split VID or a division of a
VTD.

Q There were 39 splits of populated VTDs. That doesn't
sound in the ballpark?

A That sounds in the ballpark. I don't have the figure
in front of me.

Q Does it sound about right that there were about three
times as many split VIDs in the challenged districts as in

the nonchallenged districts?

A I have no idea.

Q Now, Mr. Braden said in his opening statement -- I
think -- were you here for his opening statement?

A Yes.

Q Okay. He said virtually all of these VID splits were
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Morgan — Cross
for population equality reasons. Now, I know in your

direct examination there were a couple that you indicated
other reasons for, but as a general rule, was Mr. Braden
correct?

A That's my understanding, yes.

o) Let's take a look at a few districts. And I'm going
to try not to replow the same ground we've been over three
or four times now, but I want to ask you some very
specific gquestions about why certain lines were drawn in
certain ways. And I'm not asking you where they were
drawn. I'm actually asking you why they were drawn that
way. So let's start with District 71, if we might. This
is the Richmond area?

A Yes.

Q And so I'm directing your attention to page 18 of
Plaintiffs' Exhibit 69.

MR. HAMILTON: And for Your Honors, it's in the
witness notebook provided by the intervenors. I've also
put it up on the screen.

JUDGE PAYNE: As to Mr. Morgan?

MR. HAMILTON: I'm sorry?

JUDGE PAYNE: The Morgan witness notebook.

MR. HAMILTON: The Morgan witness notebook,
right. It's Plaintiffs' Exhibit 69, and that's the Rodden

report on page 18.
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Morgan - Cross
BY MR. HAMILTON:
Q This is the Richmond area, correct?
A Yes.
Q Do you have it there in front of you?
A Yes.
0 The incumbent was Jennifer McClellan?
A Yes.
Q And you knew she was reelected with large majorities

routinely? You knew that, right?

A I believe so.

Q In configuring the district, one of the big —-- one of
the changes here was adding VID 701, 702 and part of 703,
correct?

A Yes.

Q And VTD 703 was split. I take it you're the person
responsible for that split?

A Yes.

Q And the reason that VTD was split was to equalize
population between District 70 and 71. Is that your
testimony?

A Yes.

Q And if we look at the district as a whole, by
dropping Summit Court, Hilliard and Stratford Hall and by
adding 701, 702 and 703 and then VTDs Ratcliff, which is

here, and 604, which is both on the eastern edge of the
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Morgan — Cross

district, the net effect of all that would be to drop

white voters and add black voters, correct?

A Yes.

Q And Ratcliff is not part of Richmond, correct?

A Correct.

o) It goes into Henrico County?

A Yes.

Q So adding Ratcliff certainly doesn't make it any more

Richmond-centric, right?

A Compared to the benchmark district, this district is
more Richmond-centric, in my opinion.

Q Understood, but that's not the question I asked. The
question I asked is adding VTD Ratcliff certainly didn't
make it more Richmond-centric since it took the

district -- or it added an appendage to the district that

wasn't even in the City of Richmond; isn't that right?

A Okay.
0 Let's turn to House District 69, and this is Figure 6
on page 25 of the Rodden report. In reconfiguring House

District 69, you took some of Chesterfield County out of
House District 69, correct?

A Yes.

0 And I believe there were three areas that were
removed, Belmont, Manchester and Beaufont; is that right?

A Yes.
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Morgan - Cross
Q And the change was because it was short of
population?
A I'm sorry. I don't understand the qguestion.
0 Well, let me ask you, Belmont, Manchester and

Beaufont were removed, correct?

A Yes.

0 And then two VIDs were added, VTID 903 and VTD 811.
They are right here on the map, that sort of southern
border of the district, correct?

A Yes. In addition to other VTIDs, yes.

Q Okay. And those two VIDs are majority
African—-American areas, correct?

A That's my belief, vyes.

Q Okay. And the areas that were removed in
Chesterfield, they all have a higher percentage of white

voters than VIDs 903 and 811, correct?

A I think so.

o) Okay. And you also split VTID 410; is that right?

A Yes.

Q Can you circle that on your screen in front of you?
Do you see it? Thank you. Your eyesight is better than
mine.

That VTID was split to equalize population between
Districts 68 and 69 and ensure contiguity between the two

district; is that right?
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Morgan — Cross
A Yes.
Q And the split Jjust happened to divide the portion of

VID 410 into a majority black portion to the south and a
majority white portion to the north?

A No. It was decided along Chippenham Parkway.

Q Let's look at House District 70. This is page 28,
Figure 7 from the Rodden report, Exhibit 69. This is
Delores McQuinn's district; is that right?

A Yes.

Q This district was just about right on target for

population?

A In isolation, yes.

0 And relatively heavily African—-American?

A That's my understanding, vyes.

Q So what was moved out of the district was these VTIDs

we keep talking about, 701, 702 and part of 703. Those
were moved into House District 71, right?

A Yes.

Q And each of those areas had a very high concentration

of African-American voting age population, right?

A Yes.
Q And adding —-- the addition —-- excuse me. Let me
start over. In addition to balancing population, those

precincts were moved for the expressed purpose of

increasing the black voting age population in HD 717
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Morgan — Cross

A Yes. It had that effect.
0 And —--

JUDGE PAYNE: The question was was it for that
purpose, not whether it had that effect. The question was
whether it was for that purpose. Is your answer still
yes?

A I'm sorry. Could you repeat the gquestion, please?

Q In addition to balancing population, these precincts
were moved for the expressed purpose to increase the black
voting age population in HD 71? That was one of the
reasons, wasn't it?

A That was one of the reasons. As discussed, District
71 had 46 percent black voting age population in the

benchmark plan and it had a higher number in the enacted

plan.

Q And were you here yesterday when Delegate Jones was
testifying?

A Yes.

Q And you recall him testifying that the 55 percent

black voting age population was the reason for that

change?
A I recall him saying that.
Q Okay. Now, did I hear you say that -- that

population from District 27 went into District 70 because

District 70 already had some Chesterfield VTIDs? Is that
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Morgan — Cross
what you said?
A Yes.
Q Okay. And District 70 had just one VTD in

Chesterfield County in the benchmark, right, Drewry's
Bluff?

A Yes. Drewry's Bluff is adjacent to the areas that
were brought into District 70.

Q And District 69 had four VTDs in Chesterfield County
in the benchmark, right; Beaumont, Davis, Belmont,
Manchester? Those are all in Chesterfield County?

A Yes.

Q And District 69 was dramatically underpopulated at
the time of the redistricting, correct?

A Yes.

Q District 70 was right about on target, in terms of

population?

A Yes.

Q Let's move to District 74. This is the one that sort
of looks 1like a meat cleaver. I don't mean no disrespect
to your map drawing here, but -- do you recall this one?

A Yes.

Q This —-- there are two split VTDs up in the northwest

tip. And this is Figure 9 on page 33 of the Rodden
report.

MR. HAMILTON: If we could show that.
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Morgan - Cross
Q Brookland and Belmont, you testified about those a
little bit earlier?
A I did about those two.
Q Let's start with Belmont. That VTD was split in the

western portion of the VID along with the Canterbury VTD
just in the south were both moved into District 72; is
that right?

A Yes.

Q And you don't know whether that movement was for
population or for some other reason, correct?

A No. I explained that Canterbury was added to
District 72 because it's a republican performing precinct.
Q In your deposition, at least —-- I gather you've
refreshed your recollection since your deposition because
you couldn't recall a specific reason then. Do you
remember that?

A I'm aware of the voting preferences of Canterbury
precinct.

Q Do you recall testifying in your deposition, "I don't
know if there was a specific reason. I just know that
that is the —-- that the border ended up there"? Do you
recall that?

A Yes.

Q Another portion of Belmont that was left in District

74 was primarily African—-American, wasn't 1it?
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Morgan — Cross
A I'd have to look at the numbers.
Q You can't tell from looking at this map?
A No, I cannot tell from looking at this map. This map
has no numbers.
Q And the portion of Belmont that was moved into

District 72 is predominately white, wasn't it?

A It appears so.

Q And Canterbury itself is predominately white,
correct?

A It's a senior requirement home and villas, yes.

Q Well, I actually asked you about the racial
composition, not whether it was a senior retirement home,
because I assume that's sort of race neutral. Canterbury,
the portion -- I'm sorry. Canterbury itself is
predominately Caucasian; isn't that true?

A Yes.

Q Okay. Thanks. Now, Brooklyn to the north, that one

was also split, wasn't 1it?

A Yes.

Q And that split was to equalize population?

A Yes.

Q And the split of that one -- it's a little hard to
see ——- but that's a small vertical line Jjust to the left

of the B in Brooklyn, correct. That's where the split of

that VID is?
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Morgan — Cross
A Yes. The VTD boundary is this, and the split is

right in the middle of that.

Q Perfect. Thank you. The western portion is largely
white?

A It's hard to tell from here. Yes. I'll say yes.
Sure.

Q And the eastern portion is predominately

African—-American?
A I don't agree with that.
Q Okay. Now, you also fixed --

MR. HAMILTON: Let's go back to the preceding
map, 1if we can.
o) You also fixed a —- I think you said fixed a river
crossing here down at the bottom of the southern boundary
of District 74; is that right?
A Yes.
Q Now, there's also a water crossing of the Appomattox
River in House District 74, correct?
A I don't think so.
Q There are water crossings in House District 68, 70,
80 and 69 in the final HB 5005, correct?
A I'm sorry. You're asking me about at Appomattox
River and District 742
Q No. This is actually a different question now.

A Okay.
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Morgan — Cross
Q Because you disagreed on the Appomattox. I'1ll let

the maps speak for themselves on that.

I'm just asking you now, you'll agree with me that
the final map had river crossings in several districts?
A Yes.

o) Those included House District 68, 70, 80 and 69,

correct?

A Just a moment. Could you repeat them slower?

Q Sure. We'll start with 687

A Yes.

Q Seventy?

A Yes.

Q Eighty?

A Yes.

Q And 697

A Yes.

Q Thank you. Let's turn to House District 63. This is

Delegate Dance's district?

A Yes.

Q Now, this district -- this southern line splits
Dinwiddie County, correct?

A Yes.

Q I think the Court called this avowedly racial. Do
you remember hearing about that from the memorandum

opinion after the first trial?
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Morgan — Cross
A I've heard it mentioned in this trial. I don't
remember reading that.
Q Okay. And the split that we're talking about is this

split right through the middle of Dinwiddie County, right?

A That's the portion that's split between 63 and 75,
yes.
o) The reconfigured House District 63 divided Fort Lee,

doesn't it?
A Fort Lee is divided between 62, 63 and possibly 64.

I can't tell from this map.

Q Okay. Now, there were several VTIDs that were split
in this area. Let's start with the Reams VTD. I can't
remember. I think we've got a closer map. Do you recall

the Reams VTD on this?
A I don't see it on the map. I do recall it, yes. I
am familiar with the VTDs in this area. I spent a lot of
time working in this area.
Q Okay. And one of the —-

JUDGE PAYNE: Would it help you to have one of
those bigger map books nearby to look at?

MR. HAMILTON: I think they're right in front of
him.

JUDGE PAYNE: Oh, okay. All right. Then 1if he
wants to, he can look at them.

A Okay. Do you want me to look at the map books?
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Morgan — Cross
Q Let's start and see what you can remember. You've
got a pretty good memory. So let's see where we go. And

if you need to, Jjust let me know, and I'm happy to stop
and —-
A I would be happy to see a map that shows the precinct
boundaries if we're going to talk about that.

JUDGE PAYNE: Are those in the big map book?

MR. HAMILTON: I don't know, Your Honor. I
don't know. Give me just a moment and let me look.

JUDGE PAYNE: House District 63 I think is what
we're talking about.

MR. HAMILTON: That is exactly what we're
talking about.

JUDGE PAYNE: Mr. Raile, do you know that?

MR. RAILE: This image on the screen or -- oh,

the regional map is Intervenors' Exhibit 96 and 97, and I

believe —-

JUDGE PAYNE: That's all right. She's over
there looking to see if —-- he's looking for something with
specific -- did you find it, Mr. Morgan?

A Yes. It's Defendant-Intervenors' Exhibit 91. Page

126 is the one I'm looking at.
JUDGE PAYNE: Page 1267
THE WITNESS: Yes, Your Honor.

JUDGE PAYNE: All right.
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Morgan - Cross
A And that does show the voting district boundaries, I
think.
Q All right. I want to focus your attention on the
Reams VTD. One of the reasons this VID was split was this

is an area where two sections of the map sort of came
together and you were putting those pieces together; is
that right?

A Yes. This is one of the very few points in the plan
where a voting district is split between three districts;
between 62, 63 and 64. On the north side of the Reams,
it's split at District 36 -- or Highway 36, and at the
lower end, it's Interstate 295. That's what the split of
Reams is primarily —-- or entirely.

0 And the other reason this VTD was split because of
the census block in this area was large and the VID was
split to balance population; is that right?

A My answer to that is that the census blocks around
Fort Lee were large. In some cases, they had large
population. In some cases they had small population. It
was difficult to work with census blocks in this area

around Fort Lee.

Q And is this the here we're talking about?
A No.
Q Okay. Can you point to us where we're -—-

A We're talking about this area here.
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1 JUDGE PAYNE: "This area here" is in the
2 right-hand part, including -- what are the names of these?
3 THE WITNESS: The voting districts are Jefferson
4 Park, Reams, Courts Building, which are all in Prince
5 George County. And those are the areas —-- when I talk

6 about Fort Lee, that I'm primarily talking about those

7 areas. And I think, again, the Defendant-Intervenors'

8 Exhibit 91, page 26, shows those boundaries fairly

9 clearly. The map on the screen is okay.

10 JUDGE PAYNE: The map on the screen is not 94.
11 It's 94. Is that right?

12 THE WITNESS: Okay.

13 MR. HAMILTON: That's right, Your Honor.

14 BY MR. HAMILTON:

15 Q The Rohoic VTD was also split, right?
16 A Yes. That's in a different area of the district.
17 Q That's this sort of finger that goes around New Hope;

18 is that right?

19 A Yes.

20 Q And that one was split to go around New Hope to get
21 additional population; is that right?

22 A Essentially, vyes.

23 Q The Dinwiddie VTD was also split for population

24 balancing; is that right?

25 A It's split along I-85, yes.
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Morgan — Cross
o) But the reason -- again, I'm not asking you where it

was split. I'm asking you why it was split. It was split
for population balancing, correct?

A Yes.

Q Okay. And Chris Jones didn't direct you on how to
specifically split those three VTDs, Rohoic, Dinwiddie and
Reams, did he?

A I -—- what I said in my testimony earlier I'll repeat
here because it helps understand the situation.

Q Well, why don't we start with Jjust answering my
guestion.

A Go ahead, please.

Q He didn't direct you specifically how to split those
three VTDs?

A He gave me some direction in that area.

Q Did Chris Jones direct you specifically how to split
either Reams, Rohoic or Dinwiddie?

A I'm going to say that he gave me some input on that.
And what I mean by that is that from my point of view as a
map drawer, that line was negotiated between Delegates
Tyler, Dance and Chris Jones, and I was —-- this was the
line that was negotiated.

Q So Chris Jones did not direct you to -- or did or
didn't direct you to specifically split these three VTIDs?

A Not specifically in this way. But what I want to say
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Morgan — Cross

is that once these splits were made, they were accepted by
the delegates and they were not changed again after that
point.

Q Okay. Fair enough. Thank you for the clarification.
But the way that they were split was you. Mr. Jones —-—
Delegate Jones didn't tell you, Split them this way. That

was your decision?

A Yes.
Q Thank you. Now, the map in this area also split
Jefferson Court -—- I'm sorry. Jefferson Park, Courts

Building and Hopewell Ward 7, correct?

A Yes.
Q Jefferson Park VTID was split because it was on the
border -- or I think you described it as the fault line

between the Tidewater and Richmond maps when they came
together and to help balance population, correct?

A Yes. And that is the voting district that primarily
contains Fort Lee.

Q And the Court Building VTD was split in part because
of an island in the river, in part because of the boundary
between Richmond and Tidewater regions, and in part to

balance population; is that right?

A Yes.
Q And then Hopewell Ward 7 was also split?
A Yes.
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Morgan — Cross
0 I think we have a map of that. And I think you

testified that this VTID was split to equalize population
and it was easier to do here because the census blocks
within this VTD were relatively smaller; is that right?

A Yes. In this case, there are 800 people or a little
over 800 people, 700 or so are in one Dblock. But after
that, there's smaller blocks that allow you more
flexibility in —-- in making census block divisions between
districts.

MR. HAMILTON: And, Ms. Marino, can you blow up
the center of that right in here? Maybe a little bit
further south. There you go.

Q So we can actually see the census block and I
apologize because they are not very clear, but these faint
lines, that looks like census blocks to you, doesn't it?

A Yes. That shows precisely what I'm talking about.
There's one census block here, which has about 700 people,
and then these are smaller population blocks going
forward. And this one block I think comes like that.

0 Right. And there's another one here, and then

there's a whole bunch of them here?

A Yeah. Exactly. Yeah.
0 And there's a whole bunch of them here?
A Yep.

Q And you can pick any of those. The ones you picked
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Morgan — Cross

was this big one you drew a circle around?

A No. I couldn't pick any of those. I could pick ones
that were on the border with the district that needed
population, which was District 63.

Q And the one that you picked is —-- Jjust happens to be
the heaviest concentration of African-Americans in the
entire ward?

A Yes. It's on the border with District 63, and this
is the Hopewell border. So in the last phases of this
process, that was one of the last splits introduced as a
result of changes made in District 64, 75 and the Richmond
area seats. This is the junction where the districts met.
This was one of the last splits made in the plan.

Q Sure. And the split -- so that we're clear, the
split that we're talking about is -- if I can make this
work. The dotted line is the Ward 7 boundary? This is
the district split, correct?

A Yes.

Q And the pocket that's carved out here is the only
significant concentration of African-Americans in the

entire ward; i1isn't that true?

A This map is —-- shows the dots. It doesn't show the
location of people. But it has African-Americans in 1it,
yes.

o) Now, you knew at the time you split this VTD in your
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Morgan — Cross

experience, you assumed or knew that African-American

voters were more likely democrats; 1isn't that true?

A In my experience, that's usually the case.

Q And you knew it at the time you did the split?

A Sure.

Q And you knew that Ward 7 was Delegate Ingram's least

performing ward in the city, correct?

A I knew that, yes.

Q Now, you also said that Delegate Ingram didn't want
all of Hopewell. Is that what I heard you say?

A What I said was that he had not represented that in
the 2001 benchmark plan and that adding additional
population would lower the portion of his district that
was retained in the new district.

Furthermore, I said that Delegate Ingram was one of
the last delegates on the republican side to agree to
supporting the plan.

0 So let's take a look at Figure 10, page 34 of the
Rodden report. We're talking about Hopewell, the northern

end of House District 63, correct?

A Yes.

Q And Delegate Ingram represents this area up here
where the number 62 is. That's his district, right?

A Yes. It goes into Chesterfield and eastern Henrico.

Q And it was late in the process, he hadn't represented
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Morgan — Cross

it before, of course, because Hopewell had been in
District 74 in the benchmark, right?

A Yeah. District —-- those portions of Hopewell were in
District 74, yes.

Q And so Delegate Ingram ended up only taking part of
Hopewell, right?

A He retained the portion of Hopewell that he already
had, and he lost the small portion of Ward 7 that we
looked at earlier. Otherwise, he retained the same
portions that he had in the benchmark plan. His changes
were made 1n other parts, particularly in Chesterfield
where a lot of new population was added. His district was
below 60 percent retained, which is one of the lower of
the republican members.

Q Right. But the part of Hopewell —-- he didn't want to
take all of Hopewell, correct?

A That was my understanding, yes.

0 And the only part of Hopewell he didn't already have

was the African-American part of Hopewell?

A Ward -- yeah. Ward 2 and Ward 6.
Q That's the eastern part of the city, correct?
A The portion that was in District 74 he had not

represented in 2001, that's correct, and forward to 2010.
o) Now, you said -- you testified on direct about --

something about Hopewell not being necessary to reach, and
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Morgan — Cross

you didn't need to assign Hopewell to one district or

another in order to reach the 55 percent black voting age

population. Do you recall that testimony?
A Yes.
Q And you said you prepared a couple of other plans and

it took you about 10 or 15 minutes to generate those plans

showing that; is that right?

A In this case, it was easy to do.
Q Okay. It was easy to show that Hopewell didn't need
to go all the way into one district or another. Is that

your testimony?

A I'm not sure I understand the gquestion.

o) Your testimony is that it was —-- it was easy to show
that Hopewell didn't need to go into one of the challenged
districts to reach 55 percent black voting age population,
the racial target, correct?

A Putting Hopewell in a district other than 63 -- yes.
The short answer to your question is yes.

Q Okay. Thank you. And the map, as drawn, at the risk
of flagellating an equine, is this one that's that split
the question?

A Yes.

Q Thank you. Let's turn to House District 92 and 95.
These two are in the Tidewater region, correct?

A Yes.
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Morgan — Cross
0 Fair to say that we have to look at these two

districts together as a group?

A Yes.

Q And District 95, the most significant change to
District 95 is this whole arm reaching up to the right; is

that right?

A In my opinion, that is the most significant change,
yes.
Q Okay.

MR. HAMILTON: Could we take a look at
Defendant-Intervenors' Exhibits 96 and 97, page 2? And,
Your Honors, this is the big book. And we're going to put
them up side by side like we had them before.

JUDGE PAYNE: What page?

MR. HAMILTON: Page 2.

Q All right. These —-- I apologize for the size of

these, but can you see these here?

A Yes.

Q Okay. You said that most of the districts in this
area had to be elongated. I think that was your testimony
on direct. Is that correct?

A Yes. In this area, the districts were constrained by

the York River and the James River.
JUDGE PAYNE: "This area" meaning the peninsula?

THE WITNESS: Yes, Your Honor.
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Morgan — Cross
Q And that's because of the population distribution and
changes from -- over the course of the preceding ten
years, right?
A Yes.
Q So ——- so let's —-- let's look at that. I'm going to

grab the paper copy because I think it's easier to see in
the paper copy than these small maps. So District 94,
that's that one, right?
A Yes.
Q And so if we look on the screen, we're looking at —--
JUDGE PAYNE: Which one are you talking about,
in 2001 or the 20117
MR. HAMILTON: I was just going to clarify that
for the record, Your Honor. The left-hand screen
corresponds to the top page of the paper copy of
Defendant-Intervenors' Exhibit 96. That's page 2. And
the right side of the screen that's displaying here in the
courtroom corresponds to Defendant-Intervenors' Exhibit
97, page 2, which is on the bottom of the paper copy. So
if we start first with Exhibit 94, the benchmark is on top
or on the left-hand side and the adopted plan is on the
right-hand side or the bottom.
Q Are we all -- do you agree with that?
A Yes, I do.

Q Okay. Thanks. So first we're going to look at House
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Morgan — Cross

District 94, and I put dots on it. That's kind of the --
boy, I'm terrible with colors, but I think it's sort of
the orangey in the benchmark and it looks a little pink to
me in the adopted plan.

JUDGE PAYNE: Color aficionados would probably
call it salmon.

MR. HAMILTON: Salmon. You would think I would

know that color.

Q So that one didn't really become elongated, did it?
A No. In my testimony I said that --

Q No. The question is yes or no.

A No, it did not become elongated in distance. That's
correct.

o) Okay. Thank you. And let's look at House District

92, the purple one and the sort of dusty blue one. Maybe

it's gray. That one didn't become elongated either, did

it?

A That's correct.

0 And 1f we look at House District 91, that one didn't
really become elongated. In fact, it became sort of more

compact, right?

A Yes.

Q District 93 was already kind of elongated and
remained so, correct?

A It became more elongated going into James City.
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Morgan — Cross

That's what I was describing.

Q Okay. And then the one that changed perhaps the most
is, of course, District 957

A In terms of geography, District 95 and District 93
changed the most.

Q Now, let's go back to Dr. Rodden's report. And if we
could go to Figure 16 on page 47 of his report. Now, this
is the northern end of this arm stretching up in House

District 95; is that right?

A Yes.
Q And I think I -- if I heard your testimony correctly,
this area up here in the -- in the northern part,

Reservoir, there was a partisan gerrymandering effort here
in order to move this district in such a way as to help
some of the republican incumbents in the area; is that
right? Did I hear you right?

A Reservoir was moved to District 93 -- I'm sorry -—-
from District 93 to 94 and 95, yes. It affected District
93 principally.

Q But if I heard you correctly, the reason for that,
there was a political reason for that. You moved those in
order to help the republican incumbents in 94 and 937

A District 93 did not have a republican incumbent. It
was drawn in such a way to make District 93 more

competitive for a potential new candidate. And that was
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Morgan — Cross

precisely why that was done.

Q And precisely on a partisan gerrymandering basis?

A It was ——- it was an effort to move democratic
precinct Reservoir and Epes out of District 93, into other
districts.

Q Okay. And in order to do that, you had to draw this
arm that went all the way up, up the road here in order to
get to Reservoir?

A Yes. As I said earlier, District 93 incumbent lived
at the southern end of the district and most of her
population was at the north. And so ultimately, she was
paired with another incumbent, but she moved around in the

district.

Q Let me stop you there —-
A Sure.
Q -— and ask you to listen to my question. My qguestion

is in order to get to Reservoir, you had to add all these
little roads to get there?

A Yes.

o) Sort of the road to Reservoir. And in order to --
once you did that, you realized if you included all of
Epes or Denbigh or Jenkins, you'd have too much
population. Is that what I heard you say?

A Basically that's true. If adding all of Denbigh --

adding all of Denbigh would not allow Epes and Reservoir
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Morgan — Cross

to be affected and split with most of its population out
of 93.

Q So you had to start splitting VTIDs here, carving off
census blocks from each of these VIDs in order to equalize
population. That's what you said, correct?

A It does equalize the population between 95 and 94.
And also, as I said, it was to bring the -- less of Epes
into 93 in this case. None of Epes in 93.

Q Sure. And when we got to the end, when you —-—- you
just stopped when you had enough in order to equalize the
population, correct?

A Yes.

Q And you weren't looking at race filters or racial
data filters on Maptitude when you did this. It just
happened to be that when we carved out just enough census
blocks, the line just happened to end there?

A Actually, as it relates to Reservoir, Reservoir was

split three ways and —-

Q But I'm not asking you about Reservoir now.
A Yes, you are. You're asking me about Reservoir, and
I'm answering about Reservoir. That area you just pointed

to is, in fact, Reservoir, and it was split that way
because the underlying census geography and the population
figures allow it to be split in that way. And that is

exactly how it's split. This map does not have the census
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1 block boundaries. It would be easier to show that with a
2 map that showed census block boundaries.
3 Q So putting Reservoir aside, because I know that was

4 the target you wanted to get to, to get up to Reservoir,

5 you had to split all these other VTDs?

6 A Reservoir, Epes, Denbigh were split.

7 0 And Jenkins?

8 A And Jenkins was split. Yes. In this area, yes.

9 Q Thank you. Now, you'll certainly agree with me that
10 the way the resulting line ended, however it got there,
11 neatly divides the after African-American from the white
12 population —-- predominately white population, correct?
13 A I really can't tell from this map.

14 o) Let's move to House District 80. This is the South
15 Hampton Roads area; is that right? House District 807
16 A It is. There's a map.

17 Q This district was heavily underpopulated by about

18 9000 people, right?
19 A Yes.
20 o) And the major change was this whole west arm of the

21 district, right?

22 A Geographically, that appears to be the major change,
23 yes.
24 Q There's another change that we can focus in on here.

25 There's this little finger right there, and it's the VTD
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Morgan - Cross
11 right here in the center of the district. Do you see
that?
A Yes.
Q And that VID was added. That's another change here,
right?
A Yes.
0 It was not in the benchmark?
A That's correct.
0 And the reason that this VTID was added was to

equalize population between House District 79 and 807

A That's the way it was added. It wasn't necessary to
equalize population in the sense of splitting VTDs like
the other ones were.

0 Right. But the reason that this VID was added was to

equalize population between District 79 and 807

A Sure.

Q It Jjust didn't require splitting a VTID?

A Right.

0 And any of the VIDs that formed the border between 79

and 80 could have been used to equalize the population
between these two districts, assuming it was the same size

population?

A Okay.
Q That's right, isn't 1it?
A Sure. Yes.
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Morgan - Cross
0 The one that was chosen is heavily African-American,
isn't it?
A It appears so.
Q And, in fact, if we look at all of the VIDs that form

the border between Districts 79 and 80, this is the
single, most concentrated population of African-Americans,
isn't it?

A I'm not sure.

Q All right. Let's move to House District 89. This
one is underpopulated by about 5000 people at the time of
the redistricting, correct?

A Yes.

0 And maybe i1f we look at the southern part of the
district, fair to say it reached south and picked up a

number of precincts from House District 80, right?

A I don't think so.

Q It picked up Berkley?

A Yes.

0 It picked up Hunton?

A Yes. Yes. Those are from District 80.

Q It picked up Union Chapel?

A That was not from District 80 that I'm aware of.
Q But it picked it up?

A Yes.

Q And it also added part of Brambleton?
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Morgan — Cross
A Yes.
Q And the reason for all these changes was to add
population, correct?
A Ultimately, yes.
Q And by adding the Berkley VID, it actually created a

water split here that didn't exist before, right?

A Okay. It's —— Berkley is in the city of Norfolk.
So —-—
0 And that's across the river from the rest of House

District 892
A Okay. Yes.
0 And that one, the one that was added, that's a highly
concentrated African-American population precinct,
correct?
A Yes.
Q Brambleton was split. Why was —-—-— Brambleton was
split for population balance reasons, correct?
A Yes.
Q Brambleton was a 96 percent black voting age
population precinct, correct?
A I don't have the figures in front of me.
JUDGE PAYNE: Ninety-six percent increasing?
MR. HAMILTON: No. No. Ninety-six percent
black voting age population.

JUDGE PAYNE: Oh.
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1 Q The exact numbers -- I won't take the time. I'1l1
2 just —-- it's already in the record. It's Plaintiffs'

3 Exhibit 63 on line 121. Brambleton had a total black

4 voting age population of 3403, of which only 60 were

5 white. Does that sound about right to you, sir?
6 A Okay.
7 Q And Brambleton was split between House Districts 89

8 and 907

9 A Yes.
10 Q Both of those are among the challenged districts,
11 right?
12 A Yes.
13 Q And the reason for splitting Brambleton was

14 population balancing-?

15 A Yes.
16 Q And it's fair to say that there were other choices
17 that you could have made to balance population between

18 these two districts, 89 and 90°7?
19 A The split was made at the end of the process, and
20 Brambleton was already split. So that was the one that

21 was chosen to split additionally.

22 Q But other than population equalization, there's no
23 other reasons fore that line being where it 1is?
24 A Correct.

25 0 Let's look at the north end of that district.
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Rosemont was already in District 89, and Delegate Jones
chose to leave it in the district; is that right?

A Yes.

Q That's right here. And then next-door is Suburban
Park. We've been talking about that a little bit during
this trial. That one was in the benchmark but taken out,
correct?

A Yes.

Q And the reason for leaving Rosemont and excluding

Suburban Park was population equalization again, correct?

A Yes. With District 100.

0 And Rosemont is heavily African-American?

A Yes.

Q Black voting age population is about 82 percent?

Does that sound about right?

A That could be right.

Q Exhibit 63 has the exact numbers, but I won't take
the time to go there. Suburban Park is mostly white?

A I believe so.

o) So let's look at the left side of this. And I

believe we have a close-up view of Granby that we'wve been
looking at here. This is the next VID to the west from
Suburban Park, correct?

A Yes.

Q And there's a split VTD that you were talking about
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on direct. That VID is split -— I'm sorry —-- in the

northern part, correct?

A Granby was split in the benchmark plan, and it's also
split in the enacted plan, yes.

Q Right. And it's split in a different way in the
enacted plan?

A Yes.

Q I think you said in the adopted plan, it was split
something like that?

A Yes. That's correct.

0 More or less, for the record sort, of a horizontal
line with a little bit of a jog in it?

A Yes.

Q And the new way it was split was to make this sort of
northwest corner segment that demarks the higher
concentration of African-American, right? That's the way
it was split?

A I described the way it was split earlier using census

blocks underlying this geography.

Q You didn't discuss this split with Delegate Jones,
did you?

A No.

Q And the reason you drew this, I think you testified,

was population equalization between the two districts?

A Yes. District 89 and 100 needed to be equalized, and
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this is how it was accomplished.

Q And this split had nothing to do with a funeral home,
right?

A That's correct. As far as I know, it did not.

0 You're not one who drew it.

A I drew it, yes.

0 And it had nothing to do with a funeral home?

A That's my understanding.

Q Well, I mean, nobody else would know because you're

the one who did it. So ——
A This is what I know, yes.
o) Thank you. Let's move to House District 9072

MS. MCKNIGHT: Your Honors, I'd just like to
point out to the Court that we are now well beyond the
hour of cross—-examination that plaintiffs identified on
their estimations in Docket 209. Understanding we went
beyond our time by about 30 minutes, we wouldn't expect
plaintiffs to go much beyond, I don't know, an additional
15, which would put us at about 3:00 when they're --

JUDGE PAYNE: He's already been eight minutes
over. So that's as far as we've gotten.

MR. HAMILTON: Your Honor, I've —-

JUDGE PAYNE: I'm sure he'll truncate 1it.

MR. HAMILTON: Sure. It was a 3 and a half hour

direct. I'm not actually planning on spending more than
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1 about 15 or 20 minutes. I'll move it long as quickly as I
2 can, Your Honor.
3 JUDGE PAYNE: All right.
4 Q Let's turn to House District 90. This is down near

5 Virginia Beach; is that right?

6 A Yes.

7 Q There are two split VTIDs here?

8 A No.

9 Q Aragona 1is split, isn't it?
10 A Yes.
11 Q And Reon is split?
12 A Yes.
13 Q And the VTD Shell is split?
14 A Yes. That's the third one.
15 Q Okay. Thank you. Speaking first, focusing first on

16 Aragona, that one was split for population reasons?

17 A I'm sorry. May I correct something?
18 0 Sure.
19 A There was a fourth split that we discussed, it's

20 Brambleton, which is on the west side of the district.

21 Q Thank you. So Aragona, that one was split for

22 population equalization reasons?

23 A Yes.

24 0 And Shell, you split that one as well for the same

25 reason?
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1 A Yes.
2 Q You didn't discuss the Shell split with Delegate
3 Jones, did you?
4 A No.
5 Q And if we look at this, the Reon split, I think you

6 said that was the last one chronologically.

7 A Yes.
8 0 And I think we have a blowup of that.
9 MR. HAMILTON: It's Figure 21 on page 59 of the

10 Rodden report. It's Figure 23, page 61.

11 JUDGE PAYNE: That's not the one that's up on
12 the screen, I don't think.

13 MR. HAMILTON: I know. We're fixing that.

14 There we go.

15 JUDGE PAYNE: Go it now.
16 MR. HAMILTON: Thank you.
17 0 So the Reon VTD, you said, was the last one

18 chronologically that was split; is that right?

19 A Yes.

20 o) And that's right here. And the reason it was split
21 was for population balancing as well?

22 A Yes.

23 Q And that's equalized population between Districts 85

24 and 907

25 A Yes. What I pointed out was that in the
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redistricting process, at the last part of the process,
District 85 and 90 were out of alignment, and this was the
place where the population was rectified.

Q Politics had nothing to do with the way you split
Reon? This was Jjust population equalization between these
two districts?

A Yes.

o) Let's turn to House District 77.

MR. HAMILTON: This i1s Figure 24 on page 63 of
the Rodden report. Actually, Figure 26, if you would, on
page 68 of the Rodden report.

Q The far western edge of District 77, there are two
VIDs that were split?

MR. HAMILTON: Figure 26, page 68, please.

Q One was Lakeside. That district was split, correct?
A That voting district was split, yes.

0 And that's near Suffolk?

A It's in the town of Suffolk, yes.

Q You drew the lines making that split?

A Yes.

Q Fastern side of that split is heavily

African—-American?
A The split was made between the border of 0ld Towne,
and then moving along the census geography towards the —--

o) That's not my question. My question is the eastern
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part of VID split was heavily African-American; isn't that

right?
A It looks 1like 1it.
Q And the western part of the split was predominately

white; isn't that true?
A It looks mixed to me.

MR. HAMILTON: Thank you. ©No further questions,
Your Honor.

REDIRECT EXAMINATION

BY MR. RATILE:
Q All right, Mr. Morgan. I'll try to keep this brief.
I know you've been here for a while. You answered several
questions about different VID splits that Mr. Hamilton
asked you and I asked you. And your testimony summed up
was 1t was for equalizing population or population
equalization, or language to that effect. Do you remember
those answers?
A Yes.
Q When you answered those gquestions that way, did you
understand the phrase population equalization or
equalizing population to describe that process that we
talked about earlier this morning with the census
geography and so on and so forth as being included in that
term?

A Yes. We described it earlier as building blocks,
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Legos population and the underlying census geography.

Yes, 1t's included in that answer.

Q So included in that is a priority of not splitting
census blocks; is that right?

A My understanding is it's not really possible to split
census blocks in the redistricting software, and I don't
believe that was even contemplated in any of this process
in Virginia.

Q And Mr. Hamilton asked you 1if population is fungible.
And remind me, what's your response to that?

A Population can be moved between districts. In that
sense, I guess 1it's fungible.

Q But when you're redistricting, you're using census

blocks; is that right?

A Yes. The —--
Q Are census blocks fungible?
A The census blocks are the geography that they are.

They have a population value that reflects the population
that was found to be there during the census. So it's
tied -- specifically, population values are tied to the
geography.

Q A large census block with a small number of people
cannot be traded for a small census block with a large
number of people; is that right?

A They wouldn't be equal in population.
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Q So let me ask you again. Are the census blocks

fungible? Can you just pick any one?

A No, you can't pick any one. You have to consider the
shape of the census block in the sense of the contiguity
issues that we've discussed and also the population of the
census block. They are inextricably tied.

Q Now, I believe Mr. Hamilton asked you about District
80 and the precinct called 117

A Yes.

@) And I -- you know, for the sake of time, I don't want
to put up that map. But he asked you, I believe, sort of
all else being equal, you could have picked any VTD from
79 to put into 89 to equalize population. Do you remember

that question?

A I do.

Q And you answered that gquestion yes, right?

A I did.

0 Let me ask you this. Is all else equal?

A No. You would have to look at the population of the

voting district and its effect on the surrounding district
in the population.

Q So when you testified that is for the purpose of
equalizing population, that's the process you're
describing; is that right?

A Yes.
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And not Jjust any VTID will do; is that right?
That's right.
MR. HAMILTON: Objection. Leading.

JUDGE PAYNE: I think it's -- it is, and I know

we're trying to move along, but -—-

MR. RAILE: Sure.

JUDGE PAYNE: Sustained.

BY MR. RATLE:

Q Will any VTID do?

A No.

Q Will any census block do?

A No.

Q Mr. Hamilton asked you about your attendance at trial
in 2015. Do you remember that?

A Yes.

Q Who subpoenaed you then?

JUDGE PAYNE: Do we really need to get into
that? Do you think we're going to pay some attention to
that? What kind of finding of fact would I make on that?

MR. RAILE: Your Honor, I don't know.

JUDGE PAYNE: Let's go. No, that's a good
answer.

MR. RAILE: If I knew, I could make this really
short.

JUDGE PAYNE: All right. Well, you know.
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BY MR. RATLE:
Q Who subpoenaed you?
A I believe the plaintiffs subpoenaed me.
Q So they could have called you to testify for three
hours in 20157
A Yes. And Mr. Hamilton said that he might call me and
asked me to stay.
Q How many times has Mr. Hamilton deposed you?
A I believe three times.
Q He could have asked you all the gquestions I asked you
this morning?
A Yes.
o) Finally, Mr. Hamilton asked you about —-- I believe he
phrased it as payment for your -- for your testimony. Do
you remember that?
A Yes.
Q Now, Jjust to clarify the record, do you understand

that the payment is for your time and effort and not for
anything that you're saying here today?
A Yes, I understand that.
Q Okay.

MR. RAILE: Thank you, Your Honors. No further
gquestions?

JUDGE PAYNE: I think we understand all experts

get paid for their time and they're not just being paid to
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say ——- I have a question for you.

THE WITNESS: Yes, Your Honor.

JUDGE PAYNE: You mentioned a number of river
crossings and Mr. Hamilton asked you about that were not
remedied, and the only one I remember was in somewhere in
District 68, but there were three or four of them. Do you
know the river crossings I'm talking about?

THE WITNESS: Yes, I do.

JUDGE PAYNE: Were they in the benchmark plan?

THE WITNESS: District 68 was in the benchmark
plan, yes.

JUDGE PAYNE: How about the other river
crossings?

THE WITNESS: District 69 was in the benchmark
plan, yes. District 80 was in the benchmark plan, yes.
District 70 was in the benchmark plan, yes.

JUDGE PAYNE: All right. Thank you.

MR. RAILE: Your Honor, I do have a follow-up
question on that.

BY MR. RATLE:
Q Eighty-nine --

JUDGE PAYNE: I knew I shouldn't have done 1it.
Yes. Go ahead.

MR. RAILE: I apologize. I just wanted to

clarify.
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1 0 FEighty-nine wasn't; is that right?
2 A Eighty-nine was not. It's in the area of Norfolk.
3 Q Is there a freeway that runs across that river in

4 that precinct that was added?

5 A It's a tunnel, but it's a freeway. Yeah.

6 MR. RAILE: Okay. Thank you.

7 JUDGE PAYNE: What is it, 6667

8 THE WITNESS: If T may.

9 JUDGE PAYNE: It's all right. It doesn't make
10 any difference.
11 THE WITNESS: It's 264/464.
12 JUDGE PAYNE: 264 . All right. Thank you. Can

13 he be excused? Do you need to keep him around?

14 MR. RAILE: No. He's excused from our
15 perspective, Your Honor.

16 JUDGE PAYNE: Mr. Hamilton?

17 MR. HAMILTON: He's excused from our

18 perspective.

19 JUDGE PAYNE: Thank you very much for giving us
20 your testimony, Mr. Morgan. You're excused.

21 THE WITNESS: Thank you, Your Honor.

22 (Witness stood aside.)

23 MR. BRADEN: I'll scoot up here. Dr. Jonathan
24 Katz.

25
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JONATHAN KATZ,
was sworn and testified as follows:
MR. BRADEN: Your Honors, we've got witness
binders which I hope will enable us to move expeditiously.
JUDGE PAYNE: Thank you, ma'am.
DIRECT EXAMINATION

BY MR. BRADEN:

Q Can you tell the Court your full name?

A Jonathan Neil, N-E-I-L, Katz, K-A-T-7Z.

Q And your present position?

A I am the Kay -- K-A-Y -- Sugahara, S-U-G-A-H-A-R-A,

professor of social sciences and statistics at the
California Institute of Technology.

Q And have you been an expert witness in many
redistricting cases before?

A Yes.

Q And have you testified for both republican and

democratic and nonpartisan stakeholders?

A Yes, including plaintiffs' counsel here in previous
cases.

Q I'd like to bring up Defendant-Intervenors' Exhibit
l6. Do you recognize that document?

A I do.

Q Can you tell the Court briefly what it is?

A It's my expert report from the previous trial in
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2015.

MR. BRADEN: Your Honors, I will not ask the
witness to extensively discuss this document and go over
what's already been presented, but I do want to ask a
couple gquestions in regards to responses by the
plaintiffs' witnesses on this document.

JUDGE PAYNE: All right.

Q Dr. Katz, can you bring up page 1 of your report?
A I have 1it.
Q Okay. And there's a series of five bullet points on

page 1. Let me do the first bullet point here.

A Would you like me to read it?
Q Yes. Just briefly. Just read it to the Court.
A "Dr. Ansolabehere's choice of particular compactness

measure used in his analysis is arbitrary and not
Justified. Using an alternative and more Jjustified
measure of compactness, I show that HB 5005 map is as
compact as the benchmark map."

Q And after hearing -- were you —-- you've had an
opportunity to review the new expert reports from the
plaintiffs in this case. Do they have any impact on that
finding?

A I do not believe so.

Q And did you hear any testimony that impacted that --

your conclusion there?
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A I have not.
Q If we can go to bullet point number 2.
A "Dr. Ansolabehere's ecological regression analysis of

racially polarized voting is flawed using a discredited
statistical method and does not examine the most relevant
elections, those for the House of Delegates.”

Q Was anything provided to the Court in the expert
testimony or the expert reports presented in this trial

that would change your mind on that?

A No.
Q Bullet point 3. Let me read that to you. Save —-—
while you get the water. "I show that elections for the

Virginia House of Delegates in the contested districts
show substantial racially polarized voting using the
currently accepted statistical methods." Anything in any
of the expert reports presented in this case to change
your mind on that?

A They do not.

Q Did you hear any testimony that would change your
mind on that?

A No.

Q You still believe there's substantial racial
polarized voting in Virginia?

A I do.

Q The next bullet point. "In the contested elections,
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my analysis shows that the black voting population of
55 percent predicts only an 80 percent chance of a black
candidate winning that election.”

JUDGE PAYNE: Winning that district.
Q In the contested district, my analysis show that a
black voting age population of 55 percent predicts only an
80 percent chance of a black candidate winning that
district."” Anything presented in any of the expert

reports from the plaintiffs that change your opinion on

that?
A No.
0 Did you hear any testimony in this case that would

lead you to change your opinion on that?

A No.

Q We go to bullet point -- I'll read it. "I show that
Dr. Ansolabehere's" —-- and fortunately he's not here,
since I'm butchering his name. Excuse me —-- "results on

the inclusion of particular VTIDs in the contested
districts is overwhelmingly predicted by its racial
composition and is incorrect as he did not account for
geographic distances in his analysis." Anything in any of

the expert reports that change your mind on that?

A No.
Q Did you hear any testimony that changed your mind on
that?
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1 A No.

2 Q And we can put that one down. And move to current
3 times here. Defendant-Intervenors' Exhibit 101.

4 Dr. Katz, can you tell us what that document is?

5 A That's the supplemental report I wrote for this new
6 trial.

7 Q First, let me -- before we discuss your report, let
8 me ask a timing question. How much time did you have to
9 prepare this report?
10 A A little less than two weeks.
11 Q How does that compare with the timing you usually
12 spend preparing an expert report?
13 A Much, much shorter than typical.
14 Q Have you —-- what's normally the time you have to
15 prepare a report?
16 A It varies qguite a bit. Normally at least a month,

17 and typically several months.

18 Q And so in this report, you had approximately two
19 weeks?

20 A Just shy. I think it was 13 days.

21 Q And did that, in ways, restrain your ability to do
22 the report?

23 A Yes.

24 Q What were you asked to do here?

25 A I guess the simple way to say it is I was asked to
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review the new expert reports of Dr. Rodden and Dr. Palmer
as it respected my findings.

Q And let me ask the broad question. Do you see
anything in -- I think this is actually asking the same
gquestions again, and I won't do that too often, I hope.
But was there anything in any of those reports that would
cause you to revise your earlier report in any way?

A No.

Q Let's go page 1. Is this page —-- the top of this

page a summary of your findings?

A It is.

Q Can -- maybe -- and I know that the Court is
interested in moving forward with it promptly. Let me
just point —-- let's Jjust point to each one of these, and

you can basically explain what the finding is in your
first part of your summary here.

A The first is some additional analysis of some
state —- of statewide elections. I still find the
elections are relatively polarized.

Q Your second bullet point?

A Dr. Palmer critiqued my analysis of inclusion of
particular VTDs that is not overwhelmingly predicted by
its racial composition based on flawed statistical
reasoning. That is, I don't agree with his findings --

his claims about weighting and/or distance measures.
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1 Q And the third bullet point?
2 A Dr. Palmer's analysis of the inclusion of particular
3 census blocks in the contested districts based on its
4 racial composition shares the same statistical flaws as

5 Dr. Ansolabehere's analysis at the VID level.

6 Q And the last point is about compactness?

7 A Right. The vast majority of my previous findings

8 about compactness remain unchallenged in the reports of

9 Dr. Palmer and Dr. Rodden.
10 Q And could you determine how Dr. Rodden made any
11 determinations when he talks about compactness in his
12 report?
13 A Again, it was an odd report from my perspective. I'm

14 used to seeing expert reports that are based on

15 statistical analyzes. This one didn't really present much
16 in the way of quantitative evidence for its findings.

17 Q So have you seen any report in any of the litigation

18 you've been involved in -- am I correct you've been asked

19 on many occasions to critique other experts' reports?

20 A Yes. That's often my role.

21 Q Yeah. And so have you ever critiqued a report that
22 looks like this report?

23 A In my personal experience, no.

24 Q Okay. Let's move real quickly here. There's a

25 section that has a numeral 1, Racially Polarized Voting.
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What does this section do?

A Again, it revises and revisits the racially polarized
voting analysis that I had done in my original report,
again, at the critique of Dr. Palmer that I hadn't looked
at any statewide elections.

This is an issue —-- clearly the House of Delegates
elections are most important. The problem is that many of
the House of Delegates elections in Virginia are not
competitive. So that in general elections, there's no
real contest. So we can't actually say how voters voted,
particularly in the contested districts.

Q And so is Table 1 and 2 and 3 your attempt to deal
with that critique?

A It is.

Q And what do these three —-- i1if you can just briefly

tell the Court what these three tables show?

A They are similar to what you saw in Dr. Palmer's
report. They are examining ecological inference results;
that is, estimates —-- statistical estimates of the wvoting

behavior of African-Americans and whites in three separate
elections. The ecological -- the first one, Table 1,
appearing on page 4 of the exhibit, is for the 2013
general election for Attorney General. On page 5 of the
exhibit is labeled --

JUDGE PAYNE: You all must have a different
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exhibit than I have. That Table 1 is on page 3 of mine
and Table 2 is on page 4.

THE WITNESS: I'm sorry, Your Honor. I was
actually going by the numbered page for the exhibit, not
my numbering. It's my fault. My original report didn't
number the title page.

JUDGE PAYNE: As long as we know the pages
we're —-- that you're referring to, that's -- you can
continue to refer to the bottom way. Okay.

THE WITNESS: I thought it would be easier for
the record if someone is looking back.

JUDGE PAYNE: Gotcha. Go ahead. Page 5.

A Page 5 includes Table 2, which is the set of results
for the Virginia general election for governor in 2013.
And then Table 3 on page 6 of the exhibit, it 1is

results for the 2013 primary election for Attorney

General.
Q In exactly —-- the process of doing the ecological
inference analysis, is that -- does that involve

significant computing time and very significant
sophistication of analysis?

A It's a relatively sophisticated analysis. The
computer time is decreasing every day with faster
computers. I would say probably the first and -- first

big block time-consuming part of it is actually getting
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the data together.
Q And am I correct to assume that getting the data

together is almost an open-ended process? The more data

you had, the better it would be?

A Getting more data is always —-—- as a social scientist,
we always like more data. But we're under time
constraints to get things done. But yes, in general,

that's true.

Q And the constraints here were much greater than
usual?

A As I've already said, much tighter than usual.
Q If we can go on to page 5, the heading of that

section is Revising the Effects of Race and Party on the
Likelihood of Inclusion VTDs in the Challenged Districts.
Can you just —-- and there's a Table 4. Can you tell us
what this section —-- just briefly, tell us what this
section does and what your analysis was?

A Right. I told you, as I mentioned in my summary,
Dr. Palmer critiqued my critique of Dr. Ansolabehere's
model of predicting the inclusion of a VID into a
challenged district. And as you might recall from my
earlier testimony, the central concern I had is these
models that Dr. Ansolabehere used, and even the ones I
use, assume a fair bit of independence. That's just a

fancy way of saying I'm free to choose any VTID to put into
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a district. And as I think we've heard through the
testimony of people who draw maps, that's not really true.
If I want to include, say, a district up here, I have to
connect the dots. I have to create a bridge of VTIDs, or
census blocks, to allow it. So that's one
nonindependence.

The second form of nonindependence is that we need
the districts to be roughly equal sized. Well, this means
that if I choose to include some VTD, say 101, making a
number up, then I might not be able to include another VTID
because the —-- it's now at maximum population. It's at
the top end of population deviation.

This creates nonindependence, which these models that
we've all presented here and the analysis we've all
presented here don't really allow it. As I noted in my
initial trial -- my testimony in the original trial, I
have some rudimentary attempts to try and fix this, but
they are approximations at best.

The two critiques that Dr. Palmer makes of my

analysis from that from the previous case is that one

about weighting and one about distance. And so perhaps we
should take them rough -- shall I take them independently?
Q Absolutely. Please explain to the Court the issue

that you think is involved in measuring the districts --

distance to challenged districts?
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A I was actually going to take weighting up first. We
can do distance.

Q Okay. I will ask you the question about weighting
first.

A So weighting -- again, this has come up repeatedly in
Dr. Palmer's testimony. As we now know, these districts,
these VTDs, are different sizes. So Dr. Palmer suggests
that we need to weight them in our analysis. So he tried
to explain to the Court why you weight, but let me see if
I can take a similar stab at this, because weighting 1is
actually a pretty simple idea.

Normally —-- the central reason we weight 1is because
we have some population that we'd like to know about; say
the opinions of people in the Commonwealth of Virginia.
So clearly I'm not going to go out and ask all the people
in the Commonwealth. That's too costly. So I take some
random sample. Say sample a thousand people. But I got
unlucky. And suppose I know from census data that I got
way too many women in my sample. That might skew the
results as men and women have different opinions on the
question I'm interested in.

Statisticians have no problem with that. We'll just
reweight. We'll downweight the women and upweight the
men's responses such they match the population. And the

hope, from the statistician's point of view, from the
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quantitative social scientist's point of view, 1is that
that weighting will adjust to make my sample look more
representative of the population we're trying to make
inferences about.

In this case, we have the entire population of VTIDs.
There's no population -- so my sample 1is perfectly
representative because it's all of them. There seems no
reason to weight since what I care about I observe all of.
There's no worry that my sampling frame generated a
mixture of too many big VTDs versus too many small VTDs.

So my analysis and long-winded way of showing, one,
that that's an argument I make in this section and then
show that what —-- there actually are lots of weighting
schemes one might use, and only the weighting scheme that
weights by population, total population, in fact, leads to
the finding that Dr. Palmer has. So it's not robust to
the -- if you thought weighting was a good idea, which I
don't, it's not robust to the choice of weighting scheme.
Q And effectively, you used his -- what you think is
the most —-- you don't think it works anyway. But Table 4
basically is your —-- Table 4, page 7 of your report?

A Yes. It's replicating —-- I forgot the table number
in Dr. Palmer's report. It's different —-- it's different
specifications of his on -- using different weights.

Q Let me ask a question. You were present in the room




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 213 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8424

Katz - Direct

for Dr. Palmer's cross—-examination?
A I was.
Q And were you present for Ms. McKnight's discussing

with him his Table 20°7?

A I was.

Q Let's go to Plaintiffs' Exhibit 71 and page 637

A I'm sorry. What was that exhibit number?

0 The exhibit is Plaintiffs' Exhibit 71, page 63. Do

you remember Ms. McKnight's question in regards to this in

the context of -- of an analogy to vetting observations?
A I do.
0 And can you comment as to that factor, as to what's

really important in making a determination as to whether a
VID is in a benchmark district or not?

A Yes. So although all the effort at trial was spent
on the first two rows, in fact, the biggest predictor;
that is, the predictor that has the most -- that has the
largest effect on whether or not a VID is included in one

of the challenged districts is whether or not it was the

same —-—- in a challenged district in the previous benchmark
plan. If I was only allowed one piece of information,
that's the one piece of information I would want. So in

that sense, it's the most predictive.
Q And would that finding be consistent when someone is

saying that the goal of their process was the status quo
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or continuity?
A That would generate that finding.
Q Is there anything in Table 20 or any of your research

that would contradict the notion that the goal of the
program was continuity and status quo?

A Again, I think we should be clear. All my —-- the
quantitative analysis that I do show that the indicator
for being in the previous —-- being in a challenged
district in the previous plan is the biggest predictor.
And that's true across all specifications. You basically
can't make that go away.

Q And can we go to page 10? There's a section titled
Implication of Using Census Block Level Data.

JUDGE PAYNE: Page 10 of what?

MR. BRADEN: Plaintiffs' —-- in fact, let's skip
over —— I won't suggest that we subject you to another
regression and move over to page 12,
Defendant-Intervenors' Exhibit 101. It's the section --

we'll go very briefly. We'll skip to page 13.

Q And what does this section discuss?

A This is just going back and briefly reviewing the
compactness findings. As I note, nothing in Dr. Rodden or
Dr. Palmer's report really challenge those claims. And T

do highlight a few districts where Dr. Rodden makes claims

about compactness that don't -- that are not consistent
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with the quantitative estimates I provide in my original

report.
Q And you have not changed your view that these
districts conform to general -- they do not appear to be

outside the realm of traditional compactness for
legislative districts, to the best of your knowledge?
A Again, my analysis wasn't so broad. What I said in

my original report is that the plan seems about as compact

as the benchmark plan. So we should be clear on what I
said.
Q Yesterday Dr. Palmer testified that he used some of

the same data that you used. Did you hear that?

A I did.
Q So in your opinion, can you, from this data, from
your data, and the -- sort of the precision of your

retrogression analysis or inference analysis, can your
data support identifying a precise number between 50 and
55 black voting age population in which the legislature
could have relied to assure that the plan would not --
your plan would not be retrogressive of the ability of the
black community to elect candidates of its choice?

JUDGE PAYNE: Just a minute.

MS. KHANNA: I'm going to object to that
question, Your Honor.

JUDGE PAYNE: What?
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MS. KHANNA: It's eliciting —-

JUDGE PAYNE: I'm sorry. I didn't hear you.

MS. KHANNA: I'm going to object to that
gquestion. Counsel is eliciting testimony that is not
included anywhere in the report.

MR. BRADEN: We've testified, I believe, before
about the precision of the process. Basically we're
asking him to talk about the precision of the process from
Dr. Palmer's report. He happened to be present. We can
remove the reference to testifying before, but he most
certainly talks about the precision of the different
processes 1in the data.

JUDGE PAYNE: Where does he do that?

MR. BRADEN: What, Your Honor?

JUDGE PAYNE: Where in his report does he do
that? She says it's not in his report. As a general
proposition, experts are confined to the topics that they
have in their report. They don't say the exact same
thing. But where —-- you told me it's in his report.

Where is 1it?

MR. BRADEN: Your Honor, let me ask a couple
questions of him and see if we can get to exactly where it
is in the report.

JUDGE PAYNE: All right. If you need to object,

get back up and alert us, if you will, please.
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Okay. Do you discuss the precision -- 1is there

anywhere in your data that -- I mean anywhere in your

reports that -- where you comment on the precision of the

various analyses?

MS. KHANNA: Objection, Your Honor. Vague. I'm

not sure what the various analyses are. There are

multiple analyses —-—

one.

about

or no.

which

them?

about

don't

Q

JUDGE PAYNE: Well, we're starting with that
I don't think that's objectionable. Do you comment

the preciseness of any analyses in your report? Yes

THE WITNESS: All of them.
JUDGE PAYNE: All right. So now the question is

ones do you comment upon? And the answer is all of

THE WITNESS: Yes.

JUDGE PAYNE: All right. ©Now —-- so he's talking
all of them. Now, where we are going from there we
know.

MS. KHANNA: Yes, Your Honor.

And your various statistical analyses, many of them

contain confidence levels?

A

Q

A

Yes.
And what do confidence levels indicate to you?

So confidence intervals are whenever you do a —-—
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estimate a statistical model or generate a statistical

estimate, we don't know that for sure. If we did, you
don't need me. So that model has uncertainty because we
don't know things. We're making assumptions.

And so I and Dr. Palmer both include confidence
intervals in our estimates, for example, of ecological
estimates of voting behavior of African-Americans and
white voters in wvarious elections.

Q So each one of your tables or your discussions
that —-- where you have confidence levels shows —-- they
exist simply to show that there is a degree of imprecision
in your analysis?
A Yes.
MR. BRADEN: Your Honor, I think that provides
the basis for this gquestion. He's absolutely indicated —--
JUDGE PAYNE: Well, why don't you do this. Why
don't you ask the guestion and then see if she has an
objection to it, pointing to a particular imprecision to
which you wish to direct the Court's attention.
Q Based upon your reports and the confidence levels
contained in them and your data and the precision of
either regression analysis or ecological inference
analysis, does your report —-- does your data support
identifying any precise number of black voting age

population on which a legislative body could rely on
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diminishing or increasing the black voting age population?
In other words, can this report, in your information,
provide you with the magical number?

MS. KHANNA: Objection, Your Honor. It seems to
me that counsel is asking the expert to draw a conclusion
based on some analyses contained in his report. He had
ample opportunity to provide those conclusions in his
report. I think we just walked through them in bullet
point fashion, and there is no conclusion about the
ability or inability to provide a magic number, as
Mr. Braden called it.

JUDGE PAYNE: So do you object to the form of
the question?

MS. KHANNA: I do, Your Honor. I believe —-

JUDGE PAYNE: Sustained. Maybe you'd like to
try again. He said that there were measures —-- he
commented upon precision. Focus him on something and ask
him. I think you're trying to do the whole thing up in
one big ball, and that's her objection because there is
no —-- nothing in his report. She's not prepared to
address it.

MR. BRADEN: Absolutely right, Your Honor. And
I was just, to be brutally candid, trying to short-circuit
the process.

JUDGE PAYNE: Well, nobody will fault you for
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that but her, and she's entitled to have it done that way.
MS. KHANNA: Thank vyou.

BY MR. BRADEN:

Q Can you explain what -- to the Court -- your report

contains a number of confidence levels. Can you explain

to the Court how they limit the ability to use any of

these analyses to make firm decisions?

A Okay. So we actually —-—

MS. KHANNA: Objection, Your Honor. Again, I'm
so sorry, but it seems that again he's asking for an
analysis or a conclusion about what do the confidence
intervals in his report mean, and those conclusions are
already listed.

JUDGE PAYNE: That's a different objection, that
they aren't disclosed, because now you've said they are
disclosed. I don't == I don't —-- let me hear —-- let us
hear the answer to the question, and then if you want to
move to strike, you can.

MS. KHANNA: Thank you, Your Honor.

JUDGE PAYNE: I think let's get a context and
then we'll go from there. How about that?

Can you answer the qguestion?
THE WITNESS: Of course, Your Honor.
JUDGE PAYNE: Would you?

THE WITNESS: Yes.
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JUDGE PAYNE: Please.

A So there's statistical uncertainty that comes about
from our models. That was talked about in my report on
these estimates, and that was talked about by Dr. Palmer.
That means that we don't know precise numbers. We know
ranges. And on some behavior, the ranges are quite large.
There are other issues, but apparently I'm not to talk on
them.

JUDGE PAYNE: So you agree with Dr. Palmer that
the best you can do is come up with a range?

THE WITNESS: Yes. I don't agree with his
range, but yes, I do.

JUDGE PAYNE: You don't agree with the range
that he came up with?

THE WITNESS: It doesn't include all the sources
of uncertainty in his model, but yes. To be honest, we
didn't address this directly in my report. Only
indirectly.

JUDGE PAYNE: All right. So that's about as far
as we can go, then, I think, isn't it, Mr. --

MR. BRADEN: It sounds like that's as far as we
can go, Your Honor. No further questions, Your Honor.

JUDGE PAYNE: Remember the constraint that you
have. You can't go beyond direct unless you want to adopt

him as your witness, which is a troublesome thing to do
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for an expert.

MS. KHANNA: Well, I will say, Your Honor, I
believe that this report has already been admitted into
the record, and I think I'm allowed to cross—examine him
not just on the upshot conclusions, but on the analyses
that under lie them.

JUDGE PAYNE: Let's see where you go.

MS. KHANNA: Thank you, Your Honor.

JUDGE PAYNE: You still have a constraint.

MS. KHANNA: I understand that.

CROSS—-EXAMINATION

BY MS. KHANNA:

Q Good afternoon, Dr. Katz.
A Good afternoon, Ms. Khanna.
Q Prior to writing your supplemental report in this

case, you never read the 2015 memorandum opinion issued by
this Court; is that right?

A That is correct.

Q And you haven't read the 2017 Supreme Court opinion
either; is that right?

A That's correct.

Q Is it fair to say that a majority of your
supplemental report responds to Dr. Palmer's affirmative
report?

A That's accurate.
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Q And you made the decision as to which portions of

Dr. Palmer's report to respond to by looking at his
analyses and addressing the things on which you disagreed

with him; is that correct?

A With the caveat it was also constrained by time
constraints. So yes.
Q You testified at your deposition that you chose those

areas of his report on which you disagreed to analyze in

your supplemental report. Do you recall that?
A Yes.
Q You provide no analysis regarding the racial

compositions of populations moved in and out of the
challenged districts; 1is that right?

A Correct.

Q Mr. Braden asked you on direct about your racially
polarized voting analysis from your 2015 report, correct?
A Yes.

o) And you testified on direct that you concluded from
that analysis that the challenged districts exhibit
substantial racially polarized voting?

A Yes.

Q Now, your 2015 report, there you conducted an
ecological inference analysis of House of Delegates
elections in Jjust seven House of Delegates districts; 1is

that right?
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A Yes. Those are the available ones that were

contested over the last decade.

Q You've provided no racially polarized voting analysis
in any of the five remaining House of Delegates districts?
A That is correct.

Q And according to that 2015 analysis, you found
evidence of racially polarized voting in three out of the

seven districts you choose to analyze; is that right?

A Yes.

Q And one of those districts was District 75; is that
right?

A I believe a that's correct.

Q So taking District 75 off the table, is it fair to

say that your 2015 analysis found evidence of racially
polarized voting in two of the remaining 11 challenged
districts?

A That sounds correct.

Q In your 2015 report, you testified, and I believe you
just testified on direct, that elections for seats in the

Virginia House of Delegates are the only ones relevant to

the question of racial polarization. Do you recall that?
A Yes.
Q And you criticized Dr. Ansolabehere for examining

statewide elections in the course of his racially

polarized voting analysis?
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A That is correct.
Q And in that report, you noted that Dr. Ansolabehere

had failed to demonstrate a relationship between statewide

elections and House of Delegates elections. Do you recall
that?

A I do.

Q Can you please turn to page 2 of your supplemental

report? That's Defendant-Intervenors' Exhibit 101.
A Just to get the numbering correct, is it the number
of exhibit or my numbering of pages?
Q I'm using the exhibit numbering as well.

JUDGE PAYNE: So page what of the exhibit.

MS. KHANNA: Exhibit 101, page 2.

JUDGE PAYNE: Page 2. That's where the bullet
points are?

MS. KHANNA: That's right.

Q Here you note that the House of Delegates elections
do, however, present a challenge. Do you see that?

A I do.

o) And that challenge is that few of these elections are

truly competitive, which makes it difficult to gauge
meaningful differences in voter preferences. Did I read
that correctly?

A That is correct.

Q In no point in your 2015 report did you explain that
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the fact that the House of Delegates elections are often
uncontested presents a challenge that makes it difficult
to gauge meaningful differences in voting preferences; 1is
that correct?

A Again, I did note that we could only analyze

contested elections in my previous report.

Q The answer to my question 1is?

A Is no.

Q At no point in your 2015 report did you explain that
the fact of House of Delegates —- that House of Delegates

elections are often uncontested presents a challenge that
makes it difficult to gauge meaningful differences in
voter preferences?

A I'm reasonably sure, but I don't have the exact page,
that I did mention that we can only analyze contested
elections.

Q You mentioned that you could only analyze 7 out of 11

districts, according to your preferred technique; is that

right?
A Correct.
0 You never mentioned that it would be difficult to

gauge meaningful differences in voter preferences based on
that analysis?
A I was not as clear, correct.

0 Now, in your 2017 supplemental report, you provide a
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racially polarized voting analysis using three statewide
elections; 1s that right?

A That's correct.

Q And those three statewide elections were the 2013
gubernatorial election, the 2013 Attorney General election
and the 2013 democratic primary for Attorney General,
correct?

A That is correct.

Q You chose to look at general elections for governor
and Attorney General because those were the most recent

statewide elections for which we could easily gather data?

A That's correct.

Q I'm gquoting your testimony there; is that right?
A That i1is absolutely correct.

Q Okay. And you chose to look at the democratic

primary for Attorney General because neither of the two
statewide elections included a candidate who 1is
African—-American?

A Also correct.

0 But the governors and the Attorney General races were
not only the statewide elections to took place in Virginia
in 2013, were they?

A I'm sure not.

Q There were, in fact, three statewide elections that

took place that year, the third being for Lieutenant
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Governor?
A Yes.
Q You never examined that election?
A I did not.
Q And that Lieutenant Governor's race did, in fact,

include an African-American candidate?
A I didn't know that.
Q You didn't ingquire about that election at all in
preparing your supplemental report?
A I did not.
Q Is it fair to say that the map drawers of HB 5005
would not have had access to the information about any of
the three elections you chose to analyze in your
supplemental report?
A That's for sure.
Q And that's because all of those statewide elections
took place after the 2011 map drawing process?
A That is correct.
Q And Dr. Hood's 2017 report analyzes the same three
elections that you analyzed in your report; is that right?
A I didn't know. I've never read Dr. Hood's report.
JUDGE PAYNE: Nor was he asked about it on
direct.
MS. KHANNA: Thank you, Your Honor.

0 Dr. Katz, you would agree that the manner in which
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1 the data is collected or merged can have an effect on the

2 accuracy of the resulting analysis, wouldn't you?

3 A In general, of course.

4 Q You received all of your data for your racially

5 polarized voting analysis from an individual named Clark

6 Bensen; is that right?

7 A That is correct.

8 o) Clark Bensen is a long-time consultant to republican
9 entities; 1is that right?
10 A And academics, yes.
11 Q It's a former employee of the Republican National

12 Committee?

13 A I don't know his work history. I'm sorry.

14 Q Is it fair to say that Clark Bensen had a role in
15 deciding what specific elections and what specific

16 districts to analyze in your 2017 report?

17 A Yes. As I mentioned in deposition, Clark and I had

18 numerous conversations about what data he was able to get
19 on short notice.
20 Q You only had a vague awareness of how Clark Bensen

21 originally collected the data; 1is that right?

22 A Can you be a little more specific because that seems
23 very broad? I know —-- I've worked with Mr. Bensen on many
24 cases and some research examples. So I know in general

25 how he works quite specifically.
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0 Did you have any awareness of how he collected the

data used in your report?

A Again, 1in general terms, yes. The specifics in this
case, no.

Q Do you recall testifying during your deposition that
you were aware of —-- when I asked you, Are you aware how

Clark Bensen originally collected the data, you replied,

Only in the most vague terms. Do you recall that?
A Yes.
Q And the same is true for how Clark Bensen merged the

data; you only have a vague awareness of how he combined
census data with precinct level data here; is that right?
A Yes. I would probably have preferred to use the word
general, but yes. That was my original testimony in

deposition.

Q You didn't inguire into his data sources here, did
you?

A In particular, no.

Q In preparing your supplemental report, neither you

nor your research assistants independently gathered any

data from the Virginia Department of Elections; 1is that

right?

A That's right.

0 You relied solely on Mr. Bensen?
A That is correct.
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0 Now, your 2017 report examines racially polarized

voting in four House of Delegates districts; is that

right?

A Yes.

Q And those four districts are District 69, 70, 71 and
897

A Correct.

o) You do not provide a district-specific racially

polarized voting analysis of any other challenged

districts?

A That is correct.
0 Okay. Let's take a look at that analysis for the
four districts you analyzed. And I'm referring

specifically to your Table 2, which is
Defendant-Intervenors' Exhibit 101, page 5. Do you have
that in front of you?

A I do.

Q Thanks. Dr. Katz, 1isn't it a fact that based on your
Table 2 in all four districts in which you chose to
perform a district-level racially polarized voting
analysis, your analysis indicates no racially polarized
voting in the 2013 governor's election?

A In those four districts, that's correct.

Q Please turn to the previous page, Table 1. Isn't it

a fact that based on your Table 1, three of the four
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districts in which you chose to perform a district-level
racially polarized voting analysis indicate no racially

polarized voting in the 2013 Attorney General election?

A Also correct.

0 The only exception is District 70 in Table 17?
A Correct.

o) And there you have a point estimate that does

indicate a majority of whites are voting for the black

preferred candidate; 1is that right?

A Yes.

Q But the confidence interval falls below 50 percent?
A That is correct.

Q And, therefore, in this district, you can draw no

conclusions about the existence of racially polarized

voting?
A Correct.
Q Now, Dr. Katz, in each of your tables that we've just

looked at, you report confidence intervals with each of
your ecological inference estimates; 1is that right?

A That is true.

Q Those are the numbers in the parentheses below each
point estimate?

A Yes.

Q A confidence interval a is measure of statistical

uncertainty about an estimate?
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A Yes.
Q You would agree, wouldn't you, that the measure of

uncertainty is critical to any statistical analysis?

A Yes, I would.

Q And it's important with respect to any conclusions
you can draw from that statistical analysis?

A Yes.

Q And you'wve never reported ecological inference
estimates alone without confidence intervals in any of

your expert testimony in any legal case; 1is that right?

A That's true.

Q Or in any academic work?

A That's definitely work.

o) Because it is standard practical in political

science, when presenting model estimates, to provide some
estimator of statistical uncertainty?

A That is true.

Q Now, in Tables 1 and 2, you also performed a racially
polarized voting analysis of several regions as well; is
that right?

A That is correct.

Q And you relied on Clark Bensen to determine what
areas were included in each region?

A That's no. We had a long discussion about this at my

deposition. It was a discussion between myself and Clark
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Bensen about regions.

MS. KHANNA: Can you please put up Dr. Katz's
2017 deposition starting on page 109, line 247 It will go
on to the next page.
Q Do you see where I asked, "These counties and
independent cities that define the regions that you looked
at, do they include suburban areas that are outside of the
challenged districts?" And you responded, "Again, I don't
know. The county data was provided to me as is. I don't
know the geography of Virginia that well to tell you what
was and not included."

MS. KHANNA: And go to the next question, too.
0 And I said, "You relied on Clark Bensen to make that
determination,"™ and your response is "yes"?
A Yes. To which exact regions were included, yes. The
yes 1s specific to that previous qguestion.
Q My question today was you relied on Clark Bensen to

determine what areas were included in each region?

A Oh, sorry. Then I apologize for making this
elongated. I just misheard your question.
Q So the answer to my question is, yes, you relied on

Clark Bensen for that information?
A For the exact region, the exact VTIDs to include, vyes.
0 The exact counties to include, 1in fact?

A The exact counties to include, yes.
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Q And you didn't do any analysis to determine how much

of these regions were actually included in the challenged
districts in the benchmark map; is that right?

A I did not.

Q Or any analysis to determine how much of these
regions are actually included in the challenged districts
under the enacted map?

A That is also true.

Q You would agree, wouldn't you, that a
district-specific racially polarized voting analysis is
important to the issues of racial voting patterns in the
challenged districts?

A Yes.

Q And all things being equal, you would prefer a
district-specific racially polarized voting analysis to a
regional polarized voting analysis?

A Yes.

Q Dr. Katz, would you agree that based on your Table 1
in your supplemental report, the level of racially
polarized voting wvaries throughout the Richmond region as

you define it?

A Yes.

Q And the same goes for Table 2 in your supplemental
report?

A Yes.
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Q And you would agree that based on Table 1 of your

supplemental report, the level of racially polarized
voting that you find in the Richmond region generally 1is
higher than the level of racially polarized voting you
find in any of the four challenged districts that you

choose to analyze?

A That would be correct.

0 And the same 1is true for Table 27

A Yes.

Q You also examined the 2013 democratic primary for

Attorney General; is that right?
A That is correct.
Q And that analysis is presented on Table 3 of your

supplemental report, Defendant-Intervenors' Exhibit 101,

page 67
A Yes.
Q And, again, because this was a 2013 primary, the map

drawers would not have had access to data or information
about this particular election in 20117

A That's very true.

Q And you stated that you chose to examine that
election because it was a race between a black candidate
and a white candidate, right?

A Correct.

Q And not because it was a primary?
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A Not in particular.
Q The answer to that is no?
A Yes.
Q In fact,

been a primary?

A I would have preferred for it to be

Delegates election.

0 The
A Yes.
0 You

primary?

A Yes.

Q You

election

answer to my question?

would have preferred for it not

would have preferred to analyze

between a black candidate and a

A That would be correct.

you would have preferred for it not to have

a House of

to have been a

a general

white candidate?

Q And you did not analyze any House of Delegates

democratic primaries for any of the challenged districts;

is that right?

A That is correct.

0 Not in your 2015 report?

A No.

Q And not in your 2017 report?

A No.

Q And you did not even look into whether there were any

contested democratic primaries in any of the challenged
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districts?
A That is correct.
Q That is because your preference is to examine general
elections?
A As a first cut, vyes.
0 Okay. So based on your analysis of the 2013

democratic primary for Attorney General, you conclude in
your supplemental report that African-Americans
overwhelmingly preferred Justin Fairfax while white

voters, for the most part, preferred Mark Herring; is that

right?

A Yes.

Q I want to take a look at confidence intervals for the
white share of the vote for Justin Fairfax. Is it fair to

say that the vast majority of the confidence intervals
straddle the 50 percent mark?

A Yes.

Q And this means that in those cases, you cannot
statistically discern which candidate a majority of whites
actually preferred?

A That is correct.

Q And, in fact, 1in at least six instances in Table 3,
your point estimate for the white share of the vote for
the black preferred candidate is accompanied by a

confidence interval between zero and 1°?
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Katz - Cross

Also true.
And that's true for District 697
Yes.

And that means that all you can say about the white

share of the vote for Justin Fairfax is that it fell

somewhere between zero and 100 percent?

A

Q

Correct.

And in House District 70, all you can say about the

white share of the vote for Fairfax is that it fell

somewhere between 35 percent and 100 percent?

A

Q

Correct.

And in District 71, it ranges from between 19 percent

to 63 percent?

A

Q

Correct.

You did not analyze any other statewide democratic

primary since 2001 that included an African-American

candidate; is that right?

A

Q

I did not.

You did not analyze the 2008 democratic primary for

president; is that right?

A

Q

I did not.

You would agree that this is an example of a

democratic primary involving a black and white candidate?

A

Q

Yes. And many others.

And many other candidates?
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A Yes.
Q And this is a primary that took place before the 2011
redistricting process?
A Yes.
Q And therefore, map drawers would have had access to

this information when actually drawing the map?
A In principle, yes.

JUDGE PAYNE: I know we're doing a lot about the
2013 figures in his report. I have been at a loss from
the very beginning what they have to do with what we're
doing here at all and why we're spending so much time on
it. I'm not criticizing your examination, but I -- 1is
there some —-- it's being offered just to show methodology.
Is that all it's being offered to show?

MS. KHANNA: I believe it's being offered to
show the existence of racially polarized voting for
defendants' narrow tailoring burden, which was to show
that the map drawers had a strong basis in evidence for
drawing the districts the way they did.

JUDGE PAYNE: Well, what's 2013's findings have
with respect to -- I mean, if we did that, we would be
using post hoc evidence, and I think the Supreme Court
might give us a little smack.

MS. KHANNA: Your Honor, Dr. Katz and Dr. Hood

both chose to 2013 elections in their analyses. So I'm




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 241 of822 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8452
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merely questioning him on his elections that he chose for
his —--

JUDGE KEENAN: Are you maintaining that it's
relevant to what we have in front of us today?

MS. KHANNA: I'm not saying it is relevant or
irrelevant. I'm not -—— I haven't made an objection on
relevance at this point. But I do think that it --

JUDGE KEENAN: I don't mean to cut you off, but
tell us what —-- why —-—- I've got the exact same problem
that Judge Payne has. Why are we hearing it? I mean,
we've got so much information to sift through, and if
something occurred over two years after the plan drawers
were making their significant decisions, what does it
show?

MS. KHANNA: Well, I would agree that if the
Court is inclined to decide that the racially polarized
analyses providing by the defendant-intervenors' experts
based on 2013 elections is not relevant to the analysis
and not relevant to the narrow tailoring burden here, I
would —— I'll move on.

JUDGE PAYNE: Well, you all didn't object. I
guess the thing that troubled me when I read it, and I'm
having the same trouble today, I didn't hear anybody stand
up and say, hey, why are we doing this and none of this

ought to come in. So I assumed you all thought it was
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relevant, and I felt really kind of out of the loop. And
then -- and actually, intellectually challenged because I
didn't follow. Now I'm beginning to understand.

MS. KHANNA: Well, to be clear, Your Honor -—-

JUDGE PAYNE: So you're finished, about. Are
you?

MS. KHANNA: Well, I guess we didn't really have
an opportunity to object to the relevance of a portion of
the analysis in his expert report. We only had the
ability to cross—-examine him on the reliability of his
expert report.

JUDGE PAYNE: Huh-uh. You stand up and say that
whole topic is irrelevant. That's what happens when you
got experts testifying and you're in the short fuse you're
on. You had the chance, or you could have moved in limine
to stop it. You knew what the testimony was. So it could
have been done.

MS. KHANNA: I'm —-

JUDGE PAYNE: How much more do you have so we
can figure out of what we're going to do and then you all
can tailor the next cross-examination, because they have
other witnesses to go and you're already beyond the length
of direct.

MS. KHANNA: I agree, Your Honor. I'm going to

move on to analyzing other parts of his analysis.
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JUDGE PAYNE: How long are you going move on?

MS. KHANNA: I don't think I have more than ten
minutes, Your Honor.

JUDGE PAYNE: How are you doing over there,
Ms. Stroh?

THE WITNESS: My preference would be to push
through, but —-

JUDGE PAYNE: I'm talking to the court reporter.

THE WITNESS: Oh, I'm sorry.

JUDGE PAYNE: She's the most important person in
the courtroom.

THE WITNESS: By far.

JUDGE PAYNE: And they're changing. So is this
a good time to take a break?

THE COURT REPOTER: Let's Jjust finish.

JUDGE PAYNE: All right. We're going to finish.
Now the pressure is on.
Q Dr. Katz, you would agree that demographic
characteristics vary among the challenged districts, would
you not?
A You mean the racial composition of the —-- racial and
economic compositions of the districts?
Q The demographic characteristics. However, you would
understand that.

A Yes.
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Q And you would also agree that voting patterns vary

across the challenged districts?

A Yes.

Q You would agree that political performance varies
across the challenged districts?

A That's a little vague for me to agree to.

Performance of what?

Q Well, the political performance of each district
varies from one district to another?

A Performance means some goal. So you have to tell me
what the goal you're measuring performance by.

Q Do you believe that they vote in different numbers
for different candidates?

A Yes.

Q You would agree that the higher the level of racially
polarized voting, the more likely you're going to need a
larger number of black voting age population in order to
afford black voters an opportunity to elect their
preferred candidates?

A Yes.

Q And by the same token, if there is a lesser degree of
racially polarizing voting, then you're not going to need
as high a black voting age population to afford black
voters an opportunity to elect their preferred candidates?

A Yes.
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0 You would agree, wouldn't you, that the level of

racially polarized voting varies among the challenged
districts?

A With a qualification, in the districts for which we
can estimate it.

0 Isn't it a fact, Dr. Katz, that at no point in your
supplemental report do you draw any conclusions about the
necessity of the 55 percent BVAP floor in order to afford
black voters an opportunity to elect their preferred
candidates?

A I actually do in my original 2015 report.

Q I asked you about your 2017 supplemental report. And
the answer there is?

A No.

Q I want to move on briefly to your discussion of the
race versus party analysis in predicting VTD inclusion in
the challenged districts. In your original 2015 analysis,
you found there to be a statistical tie between race and
party in terms of what better predicts VTD inclusion in
the challenged districts; is that right?

A Correct.

Q I take it that was not based on any of the testimony
that we've heard from Mr. Morgan or Mr. Jones or Delegate
Jones about why VTIDs may or may not have been included?

A Yes.
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Q And you didn't find at that time that party is a more

significant predictor than race in terms of VTD inclusion;
is that right?
A Again, to be clear, they were a statistical tie in
their predictive abilities in this limited analysis.
JUDGE PAYNE: Can you pull that mic up? I'm
having a little trouble hearing you.
THE WITNESS: I'm sorry, Your Honor.
A They were a statistical tie in terms of their
predictive power in this limited analysis that I was
redoing of Dr. Ansolabehere.
Q You heard Dr. Palmer testify yesterday that one of
the main differences between your model and
Dr. Ansolabehere's model was this issue of population
weights; 1is that right?
A Yes.
Q And you never mentioned that distance -- that
difference regarding weighting VIDs by population in your
2015 report; is that right?
A Because, actually, it wasn't clear that
Dr. Ansolabehere had weighted his. But I honestly don't
recall, from two years ago, the exact reasoning.
Q But it was not in your report, right?
A It was not in my report.

o) And you indicate in your 2017 report for the first
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time that Dr. Ansolabehere's method of population
weighting was incorrect; is that right?

A I did because Dr. Palmer raised it as a critique of
my analyses.

Q You never raised it as a critique of

Dr. Ansolabehere's analysis?

A No.

Q So under your preferred model, a VTID with 10 people;
that is, 50 percent BVAP, would be just as likely to be
included in a given challenged district as a VID with 1000
people that is also 50 percent BVAP?

A Given the simple model, that is the finding.

Q You also discussed on your direct examination the
inclusion of a distance measure in your race versus party
analysis; is that right?

A That's correct.

Q And on page 10 of Defendant-Intervenors' Exhibit 101,
in the middle of the page here, you say that one
reasonable approach to the distance measure question is to
include information detailing both the average distance
from the VID to the set of challenged districts and the
variation in those districts; is that right?

A With an important qualifier; might.

Q You refer to this as a reasonable approach that might

include this information; is that right?
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A That's correct.
Q And that approach is reflected into your own Table 6
on the following page?
A Again, much like with the distance measures -- with
the weighting, we —--
0 Sorry. Just wanted to make clear. I'm under a very
limited constraint. That approach that you reference here

is in Table 6 of your supplemental report?

A It is.

Q Can you please turn to Table 6 on page 117

A I have 1it.

Q Here you present five specifications for your model,

one with Dr. Palmer's preferred distance measure and then

four other distance measures; 1is that right?

A That is correct.

Q And none of these are weighted by population; is that
right?

A That is correct.

Q None of these are weighted in any way?

A Correct.

Q Now, the BVAP coefficient is larger than the

democratic vote share coefficient in each of the models in
your Table 6; is that right?
A Yes.

o) And you performed no analysis of the statistical
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significance of the difference between the BVAP
coefficient and the average democratic vote share
coefficient for any of these models?
A As we did in my deposition, all that information is
contained within that table.
Q I walked you through it in your description, but you
provide no conclusions to that effect in your report; is
that right?

JUDGE PAYNE: Now, wait a minute. Let's
don't -- don't be arguing with the witness.

BY MS. KHANNA:

o) You provided no conclusions to that effect in your
report?

A Correct.

Q And would agree, wouldn't you, that what is really

important here, for purposes of this analysis, is the
difference between the coefficient for BVAP and the
coefficient for democratic vote share?

A I think that is an issue. I don't, actually, think
that's the most important issue.

Q My qguestion was you would agree that it is really
important here, for the purposes of this analysis, 1is the
difference between the BVAP coefficient and the defendant
vote share coefficient.

A It is "an" important.
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Katz - Cross
0 You would agree with my statement?

JUDGE PAYNE: He's not quibbling with your
answer. You're kind of quibbling with his. So I think
let's —— you're getting close to how many angels can stand
on the head of a pin.

MS. KHANNA: Thank you, Your Honor.

JUDGE PAYNE: We don't need to —--

Q Isn't it a fact that in each of your modules in Table
6, the BVAP coefficient is larger than the democratic vote
share coefficient?

A Yes.

o) And isn't it a fact that in each of the models in
your Table 6, the difference between those two
coefficients is statistically significant?

A Yes.

Q And so in each of the models in your Table 6, race 1is
more predictive than party of VTID assignment in the

challenged districts?

A Correct.

Q And that difference is statistically significant?

A Yes.

Q One last issue. Dr. Katz, you include a section of

your 2017 report entitled Implications of Using Census
Block Level Data, and that's on page 11 of Exhibit 101; is

that right?




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 251 of322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8462
Katz - Cross
A That's correct.
Q And here you dispute Dr. Palmer's assertion that

census blocks do not contain political information as

absolutely incorrect; is that right?

A That is true.

o) And that is because race data is available at the
census block level and race is highly correlated with

party identification?

A As is other demographic data, but yes.
Q What other demographic data?
A At the census block data, you can set statements

about education levels, about average income levels.
Q The census block data level provides that?

JUDGE PAYNE: Excuse me a minute. Pull that mic
up or sit up, please.

THE WITNESS: I'm sorry, Your Honor.

A Yes. You can get census block data on income and

age —-- and education levels.

0 The U.S. Census Bureau collects census data on

income -- what was the other variables that you mentioned?
A Education.

Q Education. Anything else?

A There's many. I don't know all of them off the top

of my head.

MS. KHANNA: Your Honor, I'd like to offer and
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Katz - Cross

introduce an exhibit, 91, as an impeachment exhibit.
Copies for the Court.

JUDGE PAYNE: You generally don't introduce
impeachment exhibits. You wait until after you finish and
see what you've scored or not scored, and then if there's
a need for it, 1it's considered for admission at this time.

MS. KHANNA: Thank you, Your Honor. I'll just
identify it.

JUDGE PAYNE: The whole purpose is for
impeachment. It has no substantive value --

MS. KHANNA: Thank you, Your Honor.

JUDGE PAYNE: —-— probative value other than
that. All right.

MS. KHANNA: Sorry. I think this is actually a
two-page exhibit. So it might not have been --

JUDGE PAYNE: Do you have two pages, Dr. Katz?

THE WITNESS: I have one page.

JUDGE PAYNE: You have one page that you can't
read?

THE WITNESS: Yes. Correct. I have one page
that seems to have two documents on if. Is that correct?

JUDGE PAYNE: Can you read them?

THE WITNESS: Barely.

JUDGE PAYNE: I can't do very well with mine.

Do you have any big version of this?
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1 MS. KHANNA: I don't, Your Honor, but I believe
2 it's up on the screen.

3 JUDGE PAYNE: Well, I can tell you that that

4 doesn't do me any good either. I'm sure even if I'm close
5 to the screen, I can't see that.

6 JUDGE KEENAN: I can't see that.

7 JUDGE PAYNE: Okay. We can't tell anything from
8 this. So —-- I can't —-—- we can't use this. Ask him your

9 gquestions and see. But if he can't read it, he doesn't
10 have to use it to answer. That's not fair.
11 MS. KHANNA: Okay.
12 Q Dr. Katz, could you identify this as a sample 2010

13 census form that would be produced by the U.S. Census

14 Bureau?

15 A The short form, yes.

16 Q The short form?

17 A Yes.

18 Q Is there a longer form that you're aware of that's

19 provided in the decennial census?

20 A Yes. Households are randomly selected to receive
21 short or long forms.

22 Q I believe —-- are you thinking of the 2010 census or
23 any time period before that, because is it your

24 understanding that the American Community Survey Data has

25 replaced the long form census?
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Katz - Cross
A Oh, that's right. I forgot the change. My

apologies. I forgot the change in 2010. Correct.
Q Dr. Katz, you just testified that other census data,
such as education and income, is available at the census
block level; is that correct?
A Only from the ACS. Sorry. My apologies.

JUDGE PAYNE: Only from what?

THE WITNESS: Only from the American Community

Survey.
JUDGE PAYNE: Okay.
A Which is not part of the official census.
Q And the American Community Survey is not reported at

the census block level, is 1it?

A No. It's reported at the census track level.

Q So the question I asked you is whether Dr. Palmer's
foundational assumption that there is no political data
available at the census block level was wrong. And that's
because race data is available at the census block level
and race data is highly correlated with party

identification; is that right?

A And voting behavior. Yes.

Q And voting behavior?

A Yes.

Q Race data is highly correlated with voting behavior

and party identification?
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A Correct.
Q So according to your report, political information
could be gleaned from the race data?
A Yes.

MS. KHANNA: Thank you, Dr. Katz. I have no
further questions.

JUDGE PAYNE: All right. Is there any redirect?

REDIRECT EXAMINATION

BY MR. BRADEN:
Q On how many cases have you worked with Clark Bensen
where he helped you prepare data?
A At least a dozen. Probably more.
Q And has he helped you on your academic research at
various times?
A He has. He's probably the best data person I know.
Q Does the inability to show racial polarization
because of confidence levels being too large prove the
reverse; that it doesn't exist?
A No.
Q So if one had the burden to prove to a court or DOJ
that racial polarization did not exist, the confidence
levels were such that you wouldn't be able to make that
assertion?
A I'm a little uncomfortable. That's sounding

dangerously close like a legal -- asking me a legal
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Katz - Redirect

question, and I try very hard not to make legal statements
since I'm not a lawyer.
Q Okay. Would you be able to make the determination on
whether or not -- if you had an obligation to come into a
courtroom and testify affirmatively that it did not exist,
would you be able to do it?
A No.
MR. BRADEN: Thank you.
JUDGE PAYNE: On page —-- 1in Exhibit 101, page
10, you make the statement, "In the U.S., and especially
in Virginia, race data is very highly correlated with
party identification."™ And you cite three —-- three
references there. "And numerous recent works present
evidence of this correlation within the state of
Virginia," citing more. And then you added to that at
your last testimony "after party identification and voting
behavior." Is that your opinion -- is that still your
opinion, notwithstanding what she asked you about what was
in the -- in the voting -- in the census gquestionnaire?
THE WITNESS: Yes. I mean, if you look at all
the ecological -- the analyses that I presented or
Dr. Palmer presented, African-Americans are voting
overwhelmingly for democratic candidates. We know that.
JUDGE PAYNE: But that is in Virginia

specifically?
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THE WITNESS: That's in Virginia specifically.
But that's true —-- that's also true in other locations
where there are sizable African-American populations.
JUDGE PAYNE: Anybody have any gquestions based
on what I asked or does the Court have any other
questions?
We'll take a 20-minute recess. Can he be excused?
MR. BRADEN: Yes, Your Honor.
JUDGE PAYNE: Thank you for being with us. I
know you got a plane to catch from the look on your face.
THE WITNESS: You are correct, Your Honor.

(Recess taken.)
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JUDGE PAYNE: Next wi tness is?
MR. RAlILE: Your Honor, defendant-intervenors cal
Dr. M V. Hood.

JUDGE PAYNE: Thank you.

M V. HOOD, |11,
a witness, called at the instance of the
def endant -i ntervenors, having been first duly sworn,
testified as fol |l ows:
DI RECT EXAM NATI ON
BY MR RAILE:
Q Dr. Hood, would you state your nanme for the record.
A M V. Hood, |11,
Q And, Dr. Hood, you are an expert retained by

def endant -i ntervenors in this case; is that correct?

A Correct.

Q And you testified in this case previously; correct?

A Correct.

Q And that was in 20157

A Correct.

Q And you filed a report previously in this case; is that
correct?

A Correct.

Q And do you have it, that report, in the witness binder in

front of you? It should be the first tab.
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Yes, | do.
That's Defendant -l ntervenors' Exhibit 15; is that correct?

That's correct.

o » O >

And we are not going to go through this report, but | just
wanted to ask you, has anything that you have seen in the other
expert reports or any of the testinony that you have heard,
either in 2015 or since, changed your views as expressed in
that report?
A No.
Q kay.

JUDGE PAYNE: |Is the sane true for the testinony you
gave at trial?

THE WTNESS: Yes, Your Honor.

JUDGE PAYNE: That is, it hasn't changed what you
testified to at trial?

THE W TNESS: That's correct, Your Honor.

Q So you filed a supplenmental report in this case in 2017;
correct?
A That's correct.

And is that report in front of you as well?

Yes.

O » O

What were you asked to do in this report?
| was asked to do two primary things, and one of them was
to provide a soci odenographi c conpari son between the chall enged

districts and the renai ning House of Del egates districts, and
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the second was to performny own racial block voting anal yses
in response to Professor Palnmer's report.
Q And where is the -- your analysis, the first analysis you
descri bed, the denographic analysis in your report?
A Pages three and four.
Q And --

JUDGE PAYNE: Are you using, Dr. Hood, the pages at
the bottom of the page in bold type or the pages of your
pagi nati on systenf

THE WTNESS: |'Ill use whichever pages you'd |like,
Your Honor.

JUDGE PAYNE: You choose.

THE WTNESS: |'Il use ny page nunbers.

JUDGE PAYNE: That is page what of your nunbers?

THE W TNESS: Three and four, Your Honor.
Q And coul d you describe very briefly what it was, the
anal ysis that you performed in this section.
A kay. As briefly as | can, | collected census data on
vari ous soci odenographic factors listed in table one, and |
provi ded a conparison on these factors between the chall enged
districts as a group and the remai ni ng House of Del egates
districts.
Q And what was the purpose of that conparison?
A To see if these districts were simlar or alike on other

factors besides racial conmponent -- racial conposition, excuse
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ne.
Q Are these factors that experts in your field and you,

yourself, use for their day job in their academ c research?

A Yes.
Q What was your conclusion in this section?
A In a nutshell, nmy conclusion is that the chall enged

districts are nmuch nore alike conpared to the remai ni ng House
of Del egates districts on these factors.

Q And the Court can go in and read the details. | think
it's pretty self-explanatory.

JUDGE PAYNE: Excuse ne a minute, M. Raile, so |
don't get caught with nmy foot off base again. This table |ooks
like it's 2015 data, and I'mnot quite sure why 2015 data is
hel pful here, what its purpose is for. WM. Khanna said that
she thought it was for narrow tailoring, these kinds of data,
but I don't know what we're doing here. Can you kind of get us
in the picture before we get too far down the road again?

MR. RAILE: Wuld you |ike ne to offer an
expl anati on, or --

JUDGE PAYNE: | want to know from you why you're
offering it, and then if you want to put sone prelimnary
testimony on to augnment your point so we can understand and get
the context, that would be all right, too.

MR. RAILE: Sure. Qur understanding of the narrow

tailoring inquiry, Your Honor, is that it is distinct fromthe
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predoni nance inquiry insofar as the principle concern of the
predom nance, and | guess the only concern is notive. And
that's subjective intent.

And in the narrow tailoring inquiry, we are -- |
think the Supreme Court's opinion actually allows for nore
consideration which -- strong basis in evidence. W're
interested in what does strong nmean, for instance, and that my
i nvolve information that bears out to tend to help, add
credence to what the map-drawer's decision was in the past.

JUDGE KEENAN: It wasn't in existence in 2011, this
table; right?

MR. RAILE: Correct.

JUDGE KEENAN: The data on which it is -- or from
which it is drawn didn't exist as well, did it?

MR. RAILE: No, Your Honor.

JUDGE PAYNE: Whience coneth this data, and what
timefranme --

MR RAILE: This is --

JUDGE KEENAN: Add one nore thing so you can answer
fully. It seens to nme that the question of narrow tail oring
comes down to what information did they have in front of them
at the tinme they were drawing the map that indicated that this
was necessary to elect a candidate of their choice.

And so if there's denographic information four years

| ater, how does that bear on the question of whether they had
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1 information then available to themthat was necessary to do

2 what they did to elect a candidate of their choice.

3 MR. RAILE: | question the prem se, Your Honor,

4 because in the Suprenme Court's decision, it listed a variety of
5 evidence that it considered pertinent, and one of the evidence
6 was the racial block voting analysis provided by the

7 plaintiffs. It actually said the plaintiffs' nunmbers show t hat
8 there's racially polarized voting in House District 75, and if

9 you | ook at plaintiffs' 2015 expert report, it includes at

10 | east one election from 2013.

11 JUDGE PAYNE: Does that nake it any nore adni ssible
12 because they put their foot outside the line and hit a foul
13 bal | ?

14 MR. RAILE: I'msorry, | don't understand the

15 guestion, Your Honor.

16 JUDGE PAYNE: |If they're wong, how does that nmake --
17 does that help your case?

18 MR. RAILE: The Court actually said that the

19 plaintiffs' own nunbers support the state's case, because the

20 plaintiffs' nunber --

21 THE COURT: You nean the Suprene Court.
22 MR. RAILE: Yes, including the --
23 JUDGE KEENAN: Could you direct us to the part of the

24 Suprene Court opinion?

25 MR. RAIl LE: | would love to, Your Honor, if | had the
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1 opinion in front of me. | didn't conme prepared to discuss --
2 MR. HAM LTON: |'m happy to provide counsel with a
3 copy of the opinion.
4 MR. RAILE: Thank you. | appreciate it.
5 JUDGE PAYNE: But the plaintiffs didn't object to any

6 of this, so | don't understand. Wre they laying in the weeds,
7 or what are you doing back there? You' re going to have to

8 answer this, too, in a mnute, M. Hamlton. Al this stuff is
9 in the record now It's unobjected-to evidence that's in the
10 record, and | just need -- | think we need an understandi ng of
11 why sonmething that has -- that is prepared in 2015 and reflects
12 data after 2011 and wasn't, apparently, considered by the

13 peopl e who drew the nmaps or voted on the plan is something that
14 we can consider w thout running afoul of the post hoc

15 justification conmponent of the Suprene Court's opinion.

16 JUDGE KEENAN: And the Suprene Court specifically

17 says the question is whether the state had good reasons to

18 believe that a 55 percent BVAP floor was necessary to avoid

19 l[iability under Section 5. And then this is in conducting the

20 anal ysis of Section 5 --

21 MR. RAILE: Then it goes on to say --
22 JUDGE KEENAN: Then it goes on to say the state did
23 have good reasons under these circunstances, and so the Suprene

24 Court was |ooking at a freeze franme in tinme, was it not, of

25 what the state knew at the tine the state took this action?
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MR. RAILE: Well, | nmean, | read it alittle
differently. | think it goes on to say the challengers,

nor eover, over do not dispute that District 75 was an
ability-to-elect district or that white and bl ack voters in the
area tend to vote as bl ocks.

JUDGE KEENAN: At that tinme. Do you have any
evi dence the Suprene Court was relying on 2015 statistics in
maki ng these statenments? They weren't in the record.

MR. RAILE: In conceding this point, they relied on
the 2013 information. But -- if I may, | would appreciate --
if youd like me to nove on fromthis section and exani ne the
prof essor and build a record so we can brief this, because he
has a plane to catch, and | would like to get done in half an
hour, if it would please the Court.

JUDGE PAYNE: |I'd Iike himto get done in half an
hour, too, but do you want to let himbuild a record? | cannot
understand, for the life of nme, howit's relevant in the case.
Yet, | question that whol e decision, because the plaintiffs
didn't object to this thing, and they're offering |ater
evi dence as well, and so --

JUDGE KEENAN: My concern, too, is the Court isn't
conpelled to hear this testinony just because nobody objected
to it properly.

JUDGE PAYNE: That's right.

JUDCGE KEENAN: If it's not relevant and is not a
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1 gui depost that the Suprenme Court used that we're obligated to

2 consider, then | don't see why we have to sit here and |isten

3 to it.
4 MR. RAIl LE: I'Il confine the exam nation --
5 JUDGE PAYNE: Excuse ne. | think Ms. Khanna had

6 somet hi ng.

7 M5. KHANNA: | was going to clarify the point that we
8 provi ded rebuttal expert testinony on this very point saying

9 that the anal ysis was post-dating the 2011 redistricting

10 process. Wile it was not part of the formal trial exhibit

11 obj ections, we have rebutted it in rebuttal reports, and I'|

12 cross-exam ne at | east one witness on this very issue.

13 JUDGE PAYNE: Al right. | think we're all in

14 agreenent that we don't need to hear the information about the
15 denographics. If it were 2011, it would be highly relevant. |
16 don't have any question about that. But now that door is

17 closed, | think. So if you have sonething else to tal k about,

18 t hat woul d be hel pful.

19 MR. RAILE: Thank you, Your Honor.

20 Q Turn to page 14 of your expert report, Dr. Hood.
21 A 14, okay.

22 Q And what is the chart at the top of the page?

23 A Are you referring to table ten?

24 Q Yes, sir.

25 A kay. So this is a racial block voting analysis I
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1 performed regardi ng the House of Del egates election HD 69 from

2 t he 2009 Denocratic prinmary.

3 JUDGE PAYNE: Pardon ne. Are you on Exhibit 103?

4 MR. RAILE: Yes, Your Honor.

5 JUDGE PAYNE: Page 157

6 MR. RAILE: Page 14 in Dr. Hood's pagination.

7 JUDGE PAYNE: In Dr. Hood's, okay. Table eight.

8 It's at the top of the page; is that right? Table ten, thank
9 you.

10 Q So, Dr. Hood, what analysis did you perform here?

11 A | perforned an analysis to determ ne how the racial groups
12 in this particular House of Delegates district were voting for
13 t hese particul ar candi dates.

14 Q And how did you performthat analysis?

15 A | used a technique called ecol ogical inference.
16 JUDGE PAYNE: Equal what?
17 THE W TNESS: Ecol ogi cal inference, Your Honor.

18 Q And what is the purpose of that anal ysis?

19 A This is an interesting case, because we have a m xture of
20 white and bl ack candidates running in this Denocratic primary,
21 and we see that the preferred candi date of choice for the black
22 comunity is Brown at 55.6 percent versus the preferred

23 candi date of choice for the white community who is Betsy Carr

24 who scores 81.2 percent of the white vote.

25 It's interesting because the preferred candidate in --
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1 this is a majority black district as well. The preferred

2 candi date of the black conmmunity |oses in the Denocratic

3 primry.

4 Q This is a 2009 el ection?

5 A Yes.

6 Q And why is that significant of a black-preferred candi date
7 losing in the Denocratic primry?

8 A Well, you know, | probably testified to this, and |I've

9 certainly tal ked about this before. An absence of racially

10 pol ari zed voting in a general election scenario is not

11 necessarily indicative that racially polarized voting doesn't
12 exi st.

13 Sonetimes we have to |look to the Denocratic prinmary,

14 because sonetines the preferred candi date of the bl ack

15 community can be found in a Denocratic primary. |If they win
16 the Denocratic primary, they would probably al so be the

17 preferred candi date of the black community in the general

18 el ection, but sonetines they lose the primary. So it's

19 inmportant to |ook at both prinmaries and general elections in ny
20 opi ni on.

21 Q Let's turn to page eight of your report.

22 A Ckay.

23 Q And this is a section called Issues with Specifying Exact
24 Proportion of Black VAP, or voting-age population; is that

25 correct?
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1 A Correct.
2 Q What's going on in this section of the report?
3 A This is a response to Professor Palner's report where he

4 has a discussion in his initial report about different --

5 specifying different levels of black VAP in a district and what
6 the effect is in terns of election outcones.

7 Q And what response do you provide in this section?

8 A Well, | provide sonme critiques of that.

9 Q And what's one critique?

10 A Let me say one thing just fromthe get-go here, and that
11 is that when we're using past election results to predict sone
12 future outconme, we're trying to make a prediction about

13 somet hi ng.

14 M5. KHANNA: Cbjection, Your Honor. This is both
15 nonr esponsi ve and not included in his actual report.
16 JUDGE PAYNE: Well, | don't think the second ground

17 appl i es because he's setting the stage for what he's going to
18 say, but -- let's let himfinish -- he's trying to put a caveat

19 and a framework on it, so go ahead. Overrul ed.

20 THE WTNESS: |'mjust saying we're nmaking a

21 predi ction about a future event that hasn't occurred yet when
22 we're doing that. That's all | wanted to say.

23 Q So what is one criticismthat this section provides to Dr.
24 Pal mer ?

25 A kay. Well, this -- you know, sone of these criticisns
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are unavoi dable, but, again, it nmakes it difficult to nake an
exact prediction. That's the point to what |I'm saying around a
ot of this, and one of those, again, is that we derive an
estimate fromthe statistical nodels, and it's an estimte, and
it has a range of uncertainty around that estinate.

So, again, we can cone up with a best point estimate, but,
again, there's a range of uncertainty around that. W have to

deal with that, we have to incorporate --

Q Wuld it be fair to say there is a margin of error?

A Yes.

Q That's one concern. Wat's another?

A Anot her concern is that in Virginia, specifically in
Virginia, we have to use voting-age popul ation data. In other

states, we nmay have nore specific data that can give us a nuch
better idea of trying to predict vote outcone.

So, for instance, if we had racial registration data -- we
don't have that in Virginia -- or if we had even better racia
turnout data. So, you know, again, we're basing an el ection
outcone, or what we think an election outconme is going to be,
on voting-age population. So it's several steps renoved from
what turnout mght actually look like. So that's another sort
of point of critique.

Q And is that inprecision sonething that's captured in the
mar gi n of error produced in an ecol ogical inference anal ysis?

A Wth sone inprecision. | don't think that is. That would
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be -- the estimate woul d be better if we had better data in

t hat case.

Q And what we're doing in Virginia is we're conparing
something like black -- or, excuse ne, voting-age popul ation
versus election results, whereas in other states, you m ght be
consi dering something nore precise |ike racial turnout data or
sonmething like that?

A Right. In sone states, we could get nuch nore precise

estimates of actually who turned out in that election racially

speaki ng.
Q What ' s anot her concern?
A Turnout in general. Again, if we're basing our election

estimates on, say, presidential elections or even gubernatoria
el ections, those aren't always indicative in Virginia of these
odd- nunbered el ection years sone of which feature state
constitutional offices, and sonetines they don't. And so, for
instance, in table five, we can see that turnout rates vary

greatly across these different types of election cycles.

Q What ' s anot her concern that you have?
A Well, we're using census data, and, of course, census data
is taken at the beginning of the decade. If we're making

estimates later in the decade, we're going to have a | oss of
preci sion because of shifting that's going on.
Another thing related to census data as well is that you

could create a district that's say, just hypothetically,
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53 percent black voting-age popul ation, but certainly it's
possi bl e, over the course of a decade, a ten-year tinefrane,
that the black VAP may shift. It could shift down in that
district, for instance.

Q That al so create a problemif the legislature tried to do
some kind of a statistical study at the end of a cycle going
into the redistricting?

A Yes.

Q How so?

A They woul dn't have the new census data to rely on. They'd
have to use data fromthe previous census cycle.

Q So there would be a m smatch between what the statistical
anal ysis showed them and the actual new census data and the new
lines and everything el se?

A There coul d be, again, depending on population shifts that
may have occurred.

Q | notice that there is an exhibit to your expert report.

A There's an attachnment, yes. [It's an expert report witten
by Professor Janes Loewen.

Q What is that?

A It's an expert report that Professor Loewen wote.

Q Wiy did you attach it here?

A Well, | found it relevant. Professor Loewen |ooked at
racially polarized voting patterns specifically in House of

Del egate elections in Virginia in the previous cycle.
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Q What did he find?
A He found the presence of racially polarized voting, one

point being there's a pattern established. Unless sonething
interrupts that pattern, it's highly likely it's probably going
to continue. | think sone of the work shown in ny report, as
well as others', indicates that racially polarized voting stil
exists in Virginia today.

Q Now, you al so wote about a warm ng and cooling effect, |

believe citing Dr. Loewen; is that correct?

A Right. Those are his ternms, | want to nake clear, but,
yes, | tal ked about what he was di scussing at various points.
Q Wiy is that relevant to your discussion in Section, |

believe it's 4 B of your report?

A Wel |, Professor Loewen's warm ng and cooling effects deal
with the percentage of black VAP in a majority-mnority
district and the different effects it can have. So, for

i nstance, you know, bunping up the black -- this is, again,
Prof essor Loewen describing this effect. He says that bunping
up the black VAP in a district beyond a bare majority can
produce a warm ng effect for the black community. It can
increase things like registration and turnout rates anong bl ack
voters. It can produce better-qualified black candi dates
entering races in that particular district, higher turnout --
maybe | just said that. Higher vote percentages for bl ack

candi dates as wel .




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 274 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8485
Hood - Direct 852

The converse can be true, too, that there can be a cooling
effect in that case for the white comunity. You nay see the
energence of fewer white candi dates, white turnout rates nmay
fall in that kind of district. So his point was that sonetines
you may have, you know -- because of this effect, you may have
| opsi ded victories or even non-contested el ections. Professor
Loewen's contention was it wasn't evidence of packing
necessarily, though.

Q How does this relate to Dr. Palner's anal ysis where he

predicts election results at various black voting-age

popul ation | evels such as 55 percent, 50 percent, 45 percent?
JUDGE PAYNE: Excuse ne. You said how does this

relate. What are you tal king about; the report or one of the

three or four things he was tal ki ng about ?

Q How does your discussion of the warm ng and cooling effect

in your report relate to Dr. Pal ner's discussion of --

predi ction of election results at various black voting-age

popul ation | evel s?

A Well, again, you may be able to produce -- he produced

estimates fromhis vote nodels of, you know, fairly w de

mar gi ns for black candidates in those instances, but, again,

according to Professor Loewen, you nmight get that effect until

you get down to some threshold | evel where there's a failure,

and, for instance, the preferred candi date of the black

community mght actually lose in a district.
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Q And so how woul d you ever find out if you had reached that

l evel ?

A Well, you would find out, | guess, post hoc, after an

el ecti on happened.

Q So you would -- you could drop the black voting-age

popul ation in a district and then watch to find out what
different story lines mght enmerge, and then what happens then?
M5. KHANNA: Leadi ng question.
JUDGE PAYNE: It sort of is, particularly with all
that story line in there. Try it wthout |eading.
MR. RAILE: Yes, Your Honor.
Q So you'd have to find --
MR RAILE: | think I can Iive with his [ast answer.
1l nmove on, Your Honor.
Q So you -- just to say for the record, in your report you
have sonme -- you have a racially polarized voting analysis in
2009. That is a data point showi ng racial block voting in that
el ection; is that correct?
A That's correct.
Q And you have an appendix with information fromthe prior
decade showing racially polarized voting; is that correct?
A Ri ght, from Professor Loewen's report, yes. | didn't
produce that data.
Q And you do al so have a set of 2013 elections that we won't

anal yze here that also show racially polarized voting in
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Virginia races; is that correct?
A Yes.

JUDGE PAYNE: |s that table six --

MR RAILE: It's several tables, Your Honor.

JUDGE PAYNE: -- eight, and nine, Dr. Hood, that are
the 2013, six, seven, eight and nine?

THE W TNESS: Those are sone of them Your Honor.

JUDGE PAYNE: But are they all had 20137

THE WTNESS: Yes, they are, except for table ten is
not .

JUDGE PAYNE: Ten is for 2009.

THE W TNESS: Yes, Your Honor. Tables two, three,
and four are for 2013 as well.
Q Dr. Hood, how long did you have to prepare this report?
About two weeks.
|s that shorter or |onger than you nornally have?

Shorter.

o » O >

By how nuch?
It varies greatly. Sonetines | mght have nonths to
prepare an expert report. Usually not two weeks.

MR. RAILE: Thank you, Your Honors. No further
guestions of this witness at the tine.

JUDGE PAYNE: Before you |leave, what's the pertinence
of the 2013, because that may effect, or not, the

cross-exam nation? Wy do we not have the sane tenpora
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problemwi th the 2013 conpari son?

MR. RAILE: | just wanted to establish that we have
the pattern shown. |If you think that it's not relevant, then |
respect that, Your Honor. Thank you.

JUDGE PAYNE: Do you think -- are you offering it
because you think it is relevant for us to look at -- in other

words, | took what you were doing as saying, Loewen said this
in 1991, and Dr. Hood says, this is the result in 2013, so
Loewen is borne out, and that 2009 is during the period. |
t hought that's what you were doing with the report.

MR. RAILE: Yes, Your Honor.

JUDGE PAYNE: That's why they didn't object to it, |

guess. 1'Il let her cross-exan ne about it.

CROSS- EXAM NATI ON
BY MS. KHANNA:
Q Good afternoon, Dr. Hood.
A Good afternoon.
Q You provide no analysis or rebuttal in response to Dr.
Rodden's report in this case; is that right?
A That's correct.
Q And you provide no response to Dr. Palner's analysis of
the racial conposition of populations noved in and out of the
chal I enged districts.

A That's correct.
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Q And you provide no response to Dr. Palner's
race-versus-party analysis; is that right?

A That's correct.

Q And, in fact, you concluded in your 2015 report that HB
5005 did not seek to pack Denocratic voters in the challenged
districts; correct?

A Correct.

Q And you provide no analysis in response to Dr. Palnmer's
conclusion that if all the popul ation needed in each

under popul ated district were nmade up of white voters who
unani nously voted agai nst bl ack-preferred candi dates, the

bl ack-preferred candi dates would still win; correct?

A That's correct. | didn't respond to that.

JUDGE PAYNE: Wy don't you deal with what he did
respond to? I|I'msure that if he didn't respond to it, we'l
not hear anynore about it.

M5. KHANNA:  Yes, Your Honor.

JUDGE PAYNE: That will maybe streaniine things a
little bit.

Q |"d like to turn your attention to table ten on page 14 of
your report, and |'m using your page nunbers, not the

Exhi bit 103 page nunbers. Do you see that?

A Yes.

Q This table reflects your point estinates of votes by

racial group for certain candidates in this election --
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actually in this primary; is that right?

A That's correct.

Q Are you famliar with the concept of confidence interval s?
A Yes.

Q Is it fair to say that a confidence interval reflects a

band of uncertainty around a given point estimte?

A Yes.

Q But you don't provide confidence intervals for any of the
point estimates in any of your tables; is that right?

A That's correct.

Q And, in fact, you do not consider the confidence intervals
in form ng your conclusions on racially polarized voting at set
out in your supplenental declaration; correct?

A Correct.

Q One of the goals of your racially polarized voting
analysis is to deternmine whether a ngjority of whites are

voting for or against African-Anerican-preferred candi dates;

correct?
A Correct.
Q So where, for instance, you have a point estimte of, say,

55.6, we could not know whether or not the confidence interval
actually falls below 50 percent; is that right?

A Well, not without |looking at it, no.

Q We can't know based on your report; correct?

A Not this table, no.
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1 Q O in any of your tables.

2 A That's correct.

3 Q You woul d agree, wouldn't you, that it is standard

4 practice in political science, when presenting nodel estimtes,
5 to al so provide sone indicator of statistical uncertainty?

6 A Yes.

7 Q In fact, you consider that part of the discipline?

8 A Yes.

9 JUDGE PAYNE: Excuse ne a mnute. |1|s table ten a
10 nodel , or is it your calculation of what actually happened
11 based on the records of the election? |1'm confused.

12 THE W TNESS: Your Honor, this is -- these are
13 estimates froma nodel | ran using data fromthe el ection.
14 JUDGE PAYNE: Al right, | understand.

15 Q Dr. Hood, you testified on direct about a section starting
16 on page eight of your report entitled Issues with Specifying an
17 Exact Proportion of Black VAP, is that right?

18 A Yes.

19 Q And in the beginning of this section, you state that your
20 regi onal voting analysis from previous pages indicates that the
21 creation of a majority-minority district mght be necessary;

22 correct?

23 A Yes.

24 Q And that regional voting analysis is based entirely on

25 2013 el ections; correct?
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A The analysis | presented, yes.
Q You then go on to note that there are a nunber of reasons

why map-drawers engaged in creating a majority-mnority
district mght find it necessary to increase mnority

voti ng- age popul ati on beyond 50 percent; correct?

A Correct.

Q And you go on to provide a list of hypothetical reasons
why that m ght be so?

A | don't know if 1'd use the word hypothetical. They are
all considerations that | think are inportant.

Q | guess to be clear, this portion of your report does not
purport to provide actual reasons that actually drove these
map- drawers drawi ng HB 5005 to establish a 55 percent BVAP
floor; correct?

A Yes. 1'd like to say one other thing, thought. These are
all considerations that need to be taken into account any tine
these estimates are being nade. But the answer to your
guestion specifically is yes.

Q You don't know whet her the map-drawers took of any these
consi derations into account?

A | don't have any know edge of that.

Q The first reason that you identify and you di scussed on
direct as to why a map-drawer might find it necessary to
increase the mnority voting-age population is that any

statistical nodel is acconpanied by a degree or range of
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uncertainty; is that correct?

A That's correct.

Q And there are ways for statistical nodeling to take into
account that |evel of uncertainty; correct?

A Correct. |I'mjust pointing that out.

Q And for ecological inference estinmates, that would include

confidence intervals.

A Yes.

Q Li ke the ones produced in Dr. Palmer's report.

A Ri ght .

Q The second reason you identified as to why a nap-drawer

mght find it necessary to increase the BVAP in a
majority-mnority district was related to turnout; correct?

A Correct.

Q And you specifically noted that turnout patterns can vary

across el ections?

A | would say they do vary. They can and they do.

Q So let's take a | ook at table five on page ten of your
report.

A Ckay.

Q Table five reflects overall turnout for each el ection

listed; is that right?
A That is correct.
Q It does not exam ne turnout by race in any one el ection.

A Right. Virginia doesn't report turnout by race.
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Q It does not exam ne turnout in any region of the state?

A That is correct. Those are state-w de turnout numnbers.

Q And it certainly does not exam ne turnout in any specific
district in the state?

A That is correct.

Q So there's no way to know fromtable five whether black

turnout was higher than white turnout in any given district in
any given election; correct?

A Not from that table, no.

Q O vice versa?
A Correct.
Q You also cite on page ten of your report a single

statistic fromthe nost recent census survey for the 2016
presidential election.

A Tabl e ten?

Q Sorry, |I'mlooking on page ten of your report. Here you
cite a single census survey statistic about the 2016 el ecti on,

presidential election. That's in the first paragraph?

A Ri ght .
Q That reflects state-wi de turnout across all of Virginia;
right?

A Right. That's correct.

In the 2016 presidential election.

Q
A That is correct.
Q Whi ch did not include an African-Anerican candi date.




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 284 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8495
Hood - Cross 862
A No.
Q And you perfornmed no analysis to determnm ne whether that

5.3 gap between black and white voter turnout state-w de for

the 2016 presidential election is statistically significant; is

that right?
A Correct.
Q You provide no analysis of turnout differences between

African Anericans and whites in any of the challenged
districts; right?

A | did not perform any turnout analyses, that's correct.

Q The third reason that you identify as to why a map-drawer
mght find it necessary to increase the BVAP in one of the
chal l enged districts is that BVAP may change over the course of
a decade; is that right?

A It's certainly possible, yes.

Q You cite as an exanple the fact that the BVAP of

District 71 has dropped seven-tenths of a percent over a
four-year period from 2012 to 2015.

A Yes. | cited that statistic, yes.

Q You performed no ot her analysis of BVAP changes over tine
in the 12 challenged districts; is that right?

A Correct.

Q And no anal ysis of whether that seven-tenths BVAP drop in
District 71 has had any effect on African Americans' ability to

el ect .
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A That's correct.

Q O whether even a five percentage point drop in BVAP woul d
have any effect on African Anmericans' ability to elect in that
district.

A That's correct.

Q

Anot her reason that you've identified as to why a

map-drawer mght find it necessary to increase the BVAP in a

majority-mnority district is that African Americans may not be

able to nomnate their preferred candidates in primaries;

correct?

A

| discuss that issue. | don't know that that's di scussed

in this section of my report.

Q

You can turn to page 11. That's included in this section

of your report?

A Ckay. Page 11 using ny page nunbers?

Q Yes, sorry.

A Ckay. Wi ch paragraph?

Q " m | ooking specifically at the paragraph that says
"outside of the issues discussed.” Here, you discuss prinary
contests.

A Ckay, yes.

Q So this is one of the reasons that you cite as to why one
m ght consider raising the BVAP in a given majority-mnority
district?

A Yes, that's correct.
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Q And here, to address this, you | ook specifically at the
2013 Denocratic primary for Attorney General, and you do that
in only four House of Del egates districts; correct?

A Correct.

Q That's a primary, of course, that took place after the
2011 redistricting process?

A That is correct.

Q You al so | ooked at the 2009 Denocratic primary for House
District 69. That's table ten on page 14 of your report.

A Correct.

Q You did not provide any analysis of racially polarized
voting in any Denocratic prinmaries in any other chall enged
district; correct?

A This is the only one, correct.

Q | nstead, you chose this one primary fromthis one year in
this one district because you knew in advance that it was a
primary in which a white candi date had defeated a bl ack

candi date; correct?

A | knew that was the outcone.
Q The answer is yes?
A Well, that wasn't the only reason it was chosen. One

reason it was chosen is because there was action in a
Denocratic prinmary race between white and bl ack candi dates.
Q You did not even |look into how often an African-American

candidate drew a white challenger in a Denocratic primry in
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any of the challenged districts; correct?

A That is correct, that's true.

Q You did not inquire into how often an African-American
candidate | ost a Denocratic primary to a white candidate in any
of the other challenged districts; right?

A That's true.

Q But you did know of this one exanple in 2009 in
District 69?

A Yes.

Q Now, you woul dn't draw any concl usi ons based on one
primary in one district about racially polarized voting in

Denocratic primaries in all of the challenged districts;

correct?

A No, but certainly | can draw a conclusion about this
district.

Q So you conclude fromtable ten that the real candi date of

choi ce for black voters was defeated back at the prinmary stage
despite the fact that blacks constituted 56 percent of the
voti ng-age population for this district; correct?

A That is correct.

Q And unlike any of the other elections that you anal yze,
this 2009 Denocratic primry would have been available to
map-drawers in 20117

A It would have been avail abl e, yes.

Q So if map-drawers had wanted to consider this primary,
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t hey woul d have known that in 2009, the white candi date was
pitted against a black candidate in the District 69 Denocratic
primary; right?

A Yes.

Q And they woul d have known that the white candi date

defeated the black candidate in that primry.

A Yes.

Q Just like you knew when you chose it for your suppl enenta
report.

A Yes.

Q So, in your opinion, this information m ght have justified

drawing District 69 to increase its BVAP;, correct?

A Yes.

Q | believe you have in front of you your 2015 report. Can
you please turn to Defendant-Intervenors' Exhibit 15, page 14.
A My page 147

Q No. Actually here, I"'mreferring to the exhibit page 14.
It's your page 13, table eight. Based on your table eight, can
you please tell me what the BVAP of District 69 was in 20097
A 56. 3.

Q And what is the BVAP of District 69 in 2011 after

enact nent of HB 50057

A 55. 2.

Q So in District 69, which, according to your expert

testinmony, the map-drawers m ght have had some indication of an
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exanpl e, based on a recent prinmary in which an

African- Anerican-preferred candidate lost a primary, the
map-drawers | owered the BVAP of that district; is that right?
A That ' s what happened, yes.

Q You al so point out the Loewen report as part of your
reasons why a map-drawer nmight want to increase the BVAP of a
majority-mnority district; is that right?

A Yes. Maintain the BVAP in a district.

Q Counsel for intervenors alerted you to that report; is
that right?
A | learned of the report, | think, in the first iteration

of this case.

Q By counsel for the intervenors?

A Yes.

Q What is the date of that report?

A 2001.

Q And do you know the case in which this report was of fered?

Un well, I think it's Wlkins v. West. I'mnot totally

sure of that.

Q And this is not actually the final version of the report,
is it?

A " mnot certain of that either.

Q You don't know whether this is the final version of the
report?

A No.
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Q You don't know whet her this particular version of the
report was ever submtted to a court?

It's my understanding it was.

But you don't know for sure?

That's ny under st andi ng.

You' ve never spoken with James Loewen; is that right?

That is correct.

o » O >» O >

I n preparing your supplenmental report, you didn't review
any other expert reports submtted in this particular case; is

that right? The one in which the Loewen report was supposedly

submi tt ed.
A That is correct.
Q And in preparing your supplenental report, you weren't

aware whether there were any critiques |evied against the

Loewen report by any other experts in that case; correct?

A Since | didn't read the other expert reports, that's
correct.
Q And you didn't review the Court opinions in that case in

preparing your report; correct?

JUDGE PAYNE: A lot of these are self-evident and
sufficiently pointed out in briefs, and they're good points to
nmake before a jury, but | don't think that's where we are, and
you are pretty well beyond where the direct exam nation went
any way in terns of time. So can you wap up?

M5. KHANNA: Your Honor, |'d ask the Court's | eeway
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1 to ask a few nore questions.

2 JUDGE PAYNE: Very few, because you are at the point

3 where you're -- you are trenching on their time. You had a | ot
4 of time to do your case. They get sone tine to do theirs.

5 You're taking up a lot of tine in cross-exam nation and a | ot

6 of it is not necessary is ny point, to be direct about it. So
7 see if you can wap it up.

8 M5. KHANNA: | will Your Honor. Thank you.

9 Q Prof essor Loewen, in his report, used a nethodol ogy call ed
10 ecol ogical regression; is that correct?

11 A That's correct.

12 Q Is it your understanding that ecol ogical regression

13 doesn't nmke use of all available information in conducting a

14 racially polarized voting anal ysis?

15 A It's nmy understandi ng, having used both ecol ogi cal
16 regressi on and ecol ogi cal inference, that ecol ogical inference
17 is able to make use of nore facts about the data -- one of the

18 t hi ngs ecol ogi cal inference can do is bound the estinates

19 bet ween zero and 100. Sonetines ecol ogi cal regression can give
20 you estimates outside of, you know, possible bounds.

21 Q Is it your understanding that ecol ogical regression

22 results in blatantly incorrect answers?

23 A Are you asking for ny --

24 Q | s that your opinion, that ecol ogical regression results

25 in blatantly incorrect answers?
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A | didn't say that.
Q s that a no?
A No.

JUDGE PAYNE: He said, | didn't say it. Cone on.
Let's don't quibble over things like that. It takes up tine.
Q I n preparing your supplenmental report, you assuned that
Prof essor Loewen had used the proper data; correct?
A Yes.
Q You assuned that he applied ecol ogical regression
properly; correct?
A Yes.
Q And you never replicated Professor Loewen's anal ysis using
the elections he relied upon; correct?
A Correct. | didn't have his data.
Q You certainly didn't replicate that analysis using nore
recent el ections?
A Well, | performed ny own anal yses.
Q Did you replicate Professor Loewen's anal ysis based on
nore recent elections?
A I"'ma little lost with that question.
JUDGE PAYNE: So aml. | don't know how you can
replicate sonething with different data. So let's go ahead.
M5. KHANNA: |'IIl clarify, Your Honor.
Q On page ten of your report, you state that Professor

Loewen determ ned that a district with 50.3 percent black VAP
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woul d give African Americans even orders of w nning el ection.
Did | read that correctly?

A You read it correctly.

Q And Prof essor Loewen's analysis and concl usi on was based
on elections fromthe 1990s; correct?

A Correct.

Q And you never replicated Professor Loewen's anal ysis using
t hose el ections; correct?

A | guess | would just answer | did not replicate Professor
Loewen's anal yses. That's true.

Q You never determ ned another nunmber at which African

Ameri cans woul d have even odds of w nning an el ection using any
data; correct?

A | didn't nake that particular calculation. That's a
little bit different fromreplication of analyses.

Q You note on page 11 of your report that Professor Loewen's
report indicates that of the races he analyzed in Virginia,

bl ack candi dates were unable to win districts that contained

| ess than 52 percent voting-age population; did | read that
correctly?

A Yes.

Q But you are certainly aware of elections in Virginia since
2001 in which bl ack candi dates have been able to win districts
that contain | ess than 52 percent black voting-age popul ation,

aren't you?
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1 A Yes. In a general sense, yes.
2 M5. KHANNA: Thank you, Dr. Hood. | have no further
3 guesti ons.
4 THE WTNESS: Thank you.
5 THE COURT: Any redirect?
6 MR. RAILE: No, Your Honor.
7 JUDGE PAYNE: Al right. You may be excused. Thank

8 you for giving us your evidence.

9 THE WTNESS: Thank you, Your Honor.

10 JUDGE PAYNE: Call your next wtness.

11 M5. McKNI GHT:  Your Honor, thank you.

12 Def endant -i ntervenors call Del egate O Bannon to the stand.
13

14 JOHN M O BANNON, |11,

15 a witness, called at the instance of the

16 i nt ervenor - def endants, having been first duly sworn,
17 testified as foll ows:

18 DI RECT EXAM NATI ON

19 BY Ms. McKNI GHT:

20 Q Good afternoon, Dr. O Bannon. Could you start by telling

21 the Court which house district you represent?

22 A Yes, ma'am | represent the 73rd House District in the
23 House of Del egates.

24 Q Now we' ||l get to the location of your district in just a
25 nmonment. | have just a few questions for you before then. How
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| ong have you represented HD 737

A |"ve represented the 73rd district for 17 years.

Q And aside fromyour role as a del egate, what is your

pr of essi on?

Yes, ma'am |'m a nedical doctor.

And is your office in your district?

Yes, ma'am ny office is in the district.

And what about the hospital where you practice?

| have practiced at Henrico Doctors' Hospital since 1974.
And is it in your district, too?

It isinthe mddle of the district, yes, ma' am

o » O r»r O r O >r

Now, could you describe to the Court your role in the 2011
redi stricting process.
A Yes, ma'am In that year, | was actually a nenber of the
Privileges and El ections Conmttee, so | was involved in sone
of the public hearings, and | think we did a fly-around the
state, and | participated in those public hearings.

M5. McKNIGHT: Now, | ask to have put on the screen
Def endant - I ntervenors Exhibit 91 at pages 145 and 146.
Q Now, starting with page 145 on the screen, Del egate
O Bannon, is this a depiction of your house district prior to
the 2011 redistricting?
A Yes, ma'am it is.
Q Turning to page 146, is this a depiction of your house

district after the 2011 redraw ng?
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A Yes, ma'am it is.

M5. McKNIGHT: Now | ask to have put on the screen
Def endant Intervenors' Exhibit 94 at page four.
Q Del egate O Bannon, |'mgoing to ask you sone questions
about the changes --

M5. McKNI GHT: Actual ly, pardon ne. Could we put
Def endant - I ntervenors' Exhibit 91, page 146 back on.
Q Now, this is your district as drawn in the 2011
redi stricting process; correct?
A Yes, ma' am
Q And, now, do you share a border with House District 717
A Yes, ma' am
Q And for the Court, could you touch the screen on the nap
where the border is shared between District 73 and 71.
A | think it's here to here (indicating).

M5. McKNI GHT: Now, could we briefly go back to 145,
pl ease, Any.
Q And coul d you show for the Court on this screen the border
bet ween your district and 71 prior to the redraw ng.
A | think it's here and here (indicating).
Q Now, it seens that there were changes made in the border
bet ween your District 73 and District 17; is that right?
A Yes, ma' am
Q " mgoing to ask you questions about it. |Is it easier for

you to look at this map or the yellow col ored nap?
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A This one is fine.
Q Ckay.

M5. McKNIGHT: If we can turn to 146 which is the
current district.
Q Coul d you explain to the Court what was going on in the
area of your district around where it bordered other districts
around the tine of the 2011 redistricting?
A My under st andi ng of the nunmbers was that nmany of these
districts, 68, 69, 71, | think 74 even had all | oss popul ation,
and so as a result of that, that | was going to need to be
noved west as they needed to get bigger. So that is what |
under st ood.
Q And, now, |ooking at page 146, the novenent of the border
between 71 and 73, the change in the border, did it becone
shorter or |onger, the border?
A It looks as if it became shorter.

JUDGE PAYNE: So | understand it, the border is from
Bryan Park down to where the -- it cuts across 71, and then is
the other side of that little tip down there, is that part of
68, or is that part of yours? | nmean part of 71.

THE WTNESS: This is -- this piece here is 68 now.
68 and 71 borders.

JUDGE PAYNE: Yours is nmuch shorter than it was
bef ore.

THE W TNESS: Yes, sir.
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1 Q At the tine these changes were nade, did you understand
2 that they were nmade based on racial reasons?
3 A | had no reason to suspect that, no, ma' am

4 Q Wy not ?

5 A That was not the issue. The issue here was | had to, you
6 know, go west because all of those areas had to grow. Race was
7 not an issue that I with was aware of in that.

8 Q Now, in the redistricting process, did you get everything
9 you wanted as far as your new district?

10 A No, ma'am

11 Q How so?

12 A Well, | lost some very red districts. | gained sonme red

13 districts. | gained sone deep blue districts, and | gained a
14 nunber of districts that m ght be considered tween districts.

15 Q You took sone |unps al ong the way.

16 A Yes, ma' am

17 Q Did you expect your district to be perfect in the

18 redrawi ng?

19 A No, ma' am

20 Q Now, Del egate O Bannon, plaintiffs have put Del egate

21 Jones' credibility at issue. Do you have any reason to doubt

22 Del egate Jones' credibility?

23 A | do not.

24 M5. BRANCH: (bjection, Your Honor. | don't think

25 the fact witness can conment on credibility. | don't
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understand how it's rel evant.

M5. McKNI GHT:  Your Honor, plaintiffs have put at
issue in a variety of pleadings as well as in trial testinony
Del egate Jones' credibility. |If you'd like, I can lay sone
foundation for how well Dr. O Bannon knows - -

JUDGE PAYNE: What rules does it cone in under?
Credibility witnesses are very limted, aren't they?

M5. BRANCH: Your Honor, | think this is inproper
character evidence under Rule 404.

JUDGE PAYNE: How do you get it in?

M5. McKNI GHT:  Your Honor, they have put his
credibility at issue in a variety of pleadings as well as in
his trial testinony, and we believe it's fair to have a fact
wi t ness who knows Del egate Jones, and if I'mallowed to lay a
foundati on with one question, | can show you how wel|l he knows
Del egate Jones, and it's relevant to the Court's assessnent of
the testinony from Del egate Jones yesterday, what kind of
weight to give it.

JUDGE PAYNE: Your objection is under what?

MS. BRANCH: Under Rul e 404, Your Honor.

THE COURT: \What part of it? It's along rule with a
| ot of subdivisions. | want to nake sure | know where you are.

M5. BRANCH: Rule 404(a)(1), Your Honor.

JUDGE PAYNE: "Evidence of a person's character or

character trait is not adm ssible to prove that on a particul ar
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1 occasion the person acted in accordance with the character or
2 trait."”

3 M5. BRANCH: Your Honor, we have specifically

4 guesti oned sone of Del egate Jones' assertions regarding the
5 2011 redistricting. W've not questioned his character in

6 general .

7 M5. McKNI GHT:  Your Honor, this is applicable if you
8 |l ook at Rule 608, a witness's character for truthfulness --

9 JUDGE PAYNE: It's not 404 at all. Rule 608.

10 M5. McKNIGHT: And there, "a witness's credibility
11 may be attacked or supported by testinony about the witness's
12 reputation for having a character for truthful ness or

13 unt r ut hf ul ness. "

14 JUDGE PAYNE: |Is that what you propose to ask

15 Del egat e O Bannon?

16 M5. McKNIGHT: That's correct.
17 JUDGE PAYNE: How do you deal with 608(a)?
18 MS. BRANCH: Your Honor, | would direct the Court's

19 attention to the last sentence of Rule 608(a) which says, "but
20 evi dence of truthful character is admi ssible only after the

21 wi tness's character for truthful ness has been attacked." W' ve
22 not attacked his character for truthfulness. W've only

23 guestioned sone of the assertions that he's made based on his

24 menory.

25 JUDGE PAYNE: You think attacking his credibility on
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a nunber of occasions you're not attacking his truthful ness?
I s that what you're saying?

M5. BRANCH: Correct.

JUDGE PAYNE: Overruled. You can ask the question as
Il ong as you lay the foundation. He has to know what he's
tal ki ng about and show he knows what the reputation is. If he
doesn't know it, just the fact he's known hima long tine
doesn't happen.

M5. McKNI GHT: | under st and.

JUDGE PAYNE: You have to ask sone foundati on.

M5. McKNIGHT: | understand, Your Honor.
Q Dr. O Bannon, how | ong have you known Del egate Jones?
A | have known Del egate Jones for 17 years.
Q And in what capacity?
A | have known him as a peer and a nenber of the General
Assenbly and as a commttee chairnman and as a person who has
carried many very difficult, challenging, conplex pieces of
| egislation as recently as |ast year when he carried the RS
| egi slation and Virginia Econom c Devel opnent Partnership
| egi sl ati on which required building consensus and working with
all parties involved.

He is not known as an ideologue. He voted for a tax

increase in 2004, and | watched himin his conmttee work. He
is careful to listen to all parties concerned which is why he's

an effective |egislator.
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1 Q And do you have any doubt about his character for

2 t rut hf ul ness?

3 A None at all.

4 Q Wy not ?

5 A | think 1've basically stated --

6 JUDGE PAYNE: | think you have to establish whether
7 the wi tness has know edge of the w tnesses having any

8 reputation for truthful ness or untruthful ness or by an opinion
9 about the character for truthful ness. Those are the two ways
10 you can address the issue, | think. 1Is that not what 608(a)
11 says?

12 M5. McKNI GHT: Pardon me, Your Honor. Let ne

13 rephrase ny question.

14 Q Do you have any testinony to provide about Del egate Jones
15 reputation for having a character for truthful ness?

16 A | can only base ny testinmony on what |'ve observed for the
17 |ast 17 years in working with him

18 Q What is your opinion about Del egate Jones' character?

19 JUDGE PAYNE: For truthful ness.

20 M5. McKNI GHT:  For truthful ness.

21 A | think Delegate Jones is a very truthful ness person and a

22 very truthful ness |egislator.
23 M5. McKNI GHT: Thank you very nmuch, Del egate
24 O Bannon. No further questions.

25
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CROSS- EXAM NATI ON
BY MS. BRANCH:
Q Good eveni ng, Delegate O Bannon. You testified that you
represented the 73rd district at the tine of the 2011
redistricting?
A Yes, ma' am
Q And your district is not at issue in this case?
A Yes, ma' am
Q And your district borders House District 717
A Yes, ma' am
Q And you've testified you don't know how House 71 changed
as a result of redistricting; isn't that right?
A O her than what we've | ooked at here on the maps.
Q Specifically tal king about House District 71, you don't
know how it changed as a result of redistricting; correct?
A No, ma' am
Q You served on the Privileges and El ections Conmttee, you
sai d?
A Yes, ma' am

Q But you didn't play a significant role?

A Not beyond what |'ve testified to.

Q You didn't play a significant role on the P& Conmittee;
correct?

A Well, flying around the state on an airplane that al nost

crashed, | think, probably qualifies as sone significant role.
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Q In fact, that's all you renenber about the public
hearings; isn't that right?

A That's correct.

Q You don't renmenber anything substantive about what
happened at the hearings?

A | don't remenber any specific questions.

Q Not hi ng substanti ve.

JUDGE PAYNE: Ms. Branch, he really wasn't asked
anyt hi ng about any of this on direct exam nation, and your
limt is what he was asked about on direct. |[If you have
anything else, ask it. Qherwise, let's let the witness go.

M5. BRANCH: Yes, Your Honor.

Q You did not have any input in how your district was drawn;
correct?

A That is correct.

Q And you' ve never conmuni cated with any nenber of the Bl ack

Caucus about how their districts were drawn; correct?

A That is also correct.
Q Never comuni cated with Del egate Mcd ellan; correct?
A That's correct.

M5. BRANCH: No further questions. Thank you.

JUDGE PAYNE: Any redirect?

M5. McKNI GHT:  No, Your Honor.

JUDGE PAYNE: Can he be excused? Thank you very nuch

for being with us, Dr. O Bannon, and giving us your testinony.
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Do you have another wi tness?
M5. McKNI GHT:  Yes, Your Honor. W call Del egate

Wight to the stand.

THOVAS WRI GHT,

a witness, called at the instance of the
i nt ervenor - def endants, having been first duly sworn,
testified as foll ows:

DI RECT EXAM NATI ON
BY MS. McKNI GHT:
Q Good afternoon, Delegate Wi ght.
A Good afternoon.
Q Coul d you start by telling the Court which district you
represent.
A 61st district.
Q And how | ong have you represented that district?
A 17 years.
Q And aside fromyour role as a del egate, what has your
pr of essi on been?
A | taught elenmentary school for one year, and then | hel ped
run the famly grocery business for 37 years.
Q And was that grocery store in your district?
A Yes, ma' am
Q What was your role in the redistricting process in 20117
A

None.
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M5. McKNI GHT: Could you we put up
Def endant - I nt ervenors' Exhibit 91, page 124.

Q Del egate Wight, | believe this is a depiction of your
House District 61 as it stood after the 2011 redistricting.
A This is not --

MS. McKNI GHT:  Par don.

JUDGE PAYNE: This is 68.

M5. McKNI GHT: Pardon ne. | had the wong page
number. There it is.

JUDGE PAYNE: 61 is on page 121.

M5. McKNI GHT: Page 121, thank you, Your Honor.

Q Now, does this depict your district as drawn after the
2011 redistricting?
A You nean 2011 or 20017

JUDGE PAYNE: 2001 or -- this is the benchmark or is
this the -- where is 61 after that?

M5. McKNI GHT: Pardon ne, Your Honor. In ny haste to
get through this, I'mgetting the wong page nunbers. Page
nunber 122, pardon nme, of Defendant-Intervenors' Exhibit 91.

Q Pardon ne, Delegate Wight. | didn't nmean to m sl ead you.
Now, is this a depiction of your House District 61 as it stands
today after the 2011 redistricting?

A Yes, ma' am

Q And, now, it looks to ne as if your district borders both

HD 75 and HD 63; is that right?
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A Yes, ma'am that's correct.

Q Now, I'm not going to ask any questions about HD 75. It
has been deened constitutional. | amgoing to focus on the
border with your district, between your district and

District 63. Could you use the pointer to identify for the
Court where that borders exists on this nap?

A (I'ndicating.)

Q Starts there, and where does it end?

JUDGE PAYNE: Did you draw it on there or something?
Can you tell where the border is?

M5. McKNI GHT: Can you see the red dates, Your Honor?
He has placed two red dots, one at the bottom of the border
bet ween 61 and 63 and one at the top.

Now, this was just for the Court's orientation. |
think it may it be easier to get testinony from Del egate Wi ght
on the map on Defendant-Intervenor's Exhibit 94, page one,
whi ch depicts challenged district HD 63.

THE W TNESS: Yes.

Q Now, on this map, could you identify the same points on
t he border, where the border between your district and 63
begi ns and where it ends?

A Yes, ma'am Fromthis point to this point (indicating).
Q And coul d you touch the screen so that the Judges coul d
see where --

A | beg your pardon.
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Q Del egate Wight, we've |ooked at these naps in this case

al ong the way, but for your reference, areas of the nmap that

are shaded in yellow and crosshatched at the sane tine indicate

areas of the map that did not change in the 2011 redraw ng.
Does that match with your understanding that the border

bet ween your district, HD 63 -- your district HD 61 and

District 63 did not change in the 2011 redraw ng?

A Yes, ma' am

Q Now, around this border, there's a word saying Anelia. |Is

that Anelia County?

A Yes, ma' am

Q And that is in your district; correct?

A Yes, ma' am

Q And what is the political performance of Anmelia County?

A It votes reliably strongly Republican.

Q And then | believe there's a county line in the map under

the word Anelia. Wat is the county below Anmelia on the map?

A Not t oway County.

Q How does Nottoway County perform politically?

A It is Republican voting county although not as strong as

Anel i a.

Q And Nottoway County is in your district; is that right?

A Yes, ma' am

Q And then to the north of HD 63, there's a word that says

Chesterfield. |Is that Chesterfield County?
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Wight - Direct 887

A

Q

Yes, m' am

And based on your experience, do you have an under st andi ng

of the political performance in Chesterfield County?

A

Q

JUDGE PAYNE: You are tal king about in 20117
MS. McKNI GHT:  Yes, Your Honor.
Yes.

And what is the -- what was the political perfornance of

Chesterfield County back in 20117

A

Q

It votes Republican.

Now, noving back to the |ine between your district and HD

63, do you have any reason to believe that the border between

your district and District 63 was drawn for predom nantly

raci al reasons?

A

No, ma'am
M5. McKNI GHT: Thank you very nuch, Del egate Wi ght.

have no further questions.

CRCSS- EXAM NATI ON

BY Ms. BRANCH:

Q
A

Q

Good eveni ng, Delegate Wi ght.
Yes, mm' am

You did not comruni cate with Del egate Jones about

redistricting prior to the enactnent of the 2011 map, did you?

A

Q

No, nma' am

So you did not make any requests about, for instance,
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1 Not t oway County, which was nentioned on direct, with regards to
2 your district, did you?
3 A No, ma' am
4 Q You can describe sone of the changes that were made to
5 your district; right?
6 A | didn't understand the question.
7 Q You can describe sone changes that were nmade to your
8 district in 2011 as a result of the redistricting? |'m not

9 asking you to do so, just a yes-or-no answer. You can describe
10 sone; correct?

11 A Yes.

12 Q You can descri be sone changes that were nade to House

13 District 75 during the redistricting; correct?

14 A | can do sone.

15 Q You have that know edge.

16 A Yes, ma' am

17 Q House District 75 is no longer at issue in this case; is
18 t hat correct?

19 A That's ny under st andi ng.

20 Q Your district is no longer at issue in this case, has

21 never been an issue?

22 A Yes, ma'am that's correct.

23 Q And you don't know about any changes that were made to any

24 ot her challenged districts in this case; is that correct?

25 A No, ma' am
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M5. BRANCH: No further questions. Thank you.

JUDGE PAYNE: Can he be excused pernmanently?

MS. McKNI GHT: He may.

JUDGE PAYNE: Thank you very much being with us and
giving us your testinony. You may be excused pernmanently.

MS5. McKNI GHT:  Your Honors, we have one final fact

witness to call. W call Delegate Peace to the stand.

CHRI STOPHER K. PEACE,
a witness, called at the instance of the
i nt ervenor - def endants, having been first duly sworn,
testified as foll ows:

DI RECT EXAM NATI ON

BY MS. McKNI GHT:
Q Good afternoon, Del egate Peace.
A Good afternoon.
Q Coul d you start by telling the Court which House District
you represent ?
A Sure. | represent the 97th district which is half of
Hanover County, alnost all of King WIIliam County, and all of
New Kent County.
Q How | ong have you represented HD 977?
A |"ve represented the 97th district since January of 2006,
so al nost 12 years.

Q And what is your profession?

889
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A " man attorney.

Q And is your law office in your district?

A My law office and ny |l egislative constituent office is in
the district.

Q What was your role in the 2011 redistricting process?

A | was a nmenber of the House of Delegates. | voted on the

vari ous pieces of legislation, whether regular or specia
sessi on.

M5. McKNI GHT: Could we put on the display
Def endant - I nt ervenors' Exhibit 94, page five.

Q Del egat e Peace, you share a border with District 74, don't

you?
A | do.
Q And, in fact, that blue asterisk with your name near it,

does that approximate your residence in 20117

A |t does.

Q Now, for the Court, could you identify the start and the
end of the border that your district shares with HD 74 using
your finger to put a dot, red dot on the nap at the start and
t he end.

A "1l do nmy best. There are a lot of lines and a | ot of
different colors here. Hopefully |I got that close to right.
Q Thank you. Now, could you identify for the Court the
changes nade to the border you shared with HD 74 in House

Bill 5005 which was the redistricting plan passed in 20117
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A Can you repeat the question?
Q Sure. Could you identify for the Court the changes nade
to the border you shared with HD 75 in the bill, HB 5005.
A "1l answer your question that this was the area that was
in the district prior to the redistricting.

JUDGE PAYNE: Area that was Antioch, Chickahom ny,
and Nine Mle?

THE WTNESS: Yes, Your Honor.

JUDGE PAYNE: It was taken out?

THE WTNESS: It was in the 97th before the
redistricting, and it was no longer in the 97th after the
redi stricting.
Q |"mgoing to clear the lines just so -- | can ask you sone
nore questions, and the Judges can see sonme of these nanes.

Now, the line that your district shares with HD 74, does

t hat have any geographical relationship to the | and?
A The district on the line that | drew previously foll ows
county boundaries. There is also the Chickahom ny Ri ver which
separates Hanover County and Henrico County and al so down
t hrough New Kent County.
Q And these precincts that were noved from 97 and placed in
74, they are now on the other side of that river line from
District 97, aren't they?
A They have al ways been in Henrico County which has al ways

been on the other side of the river.




Case 3:14-cv-00852-REP-AWA-BMK Document 228 Filed 10/26/17 Page 314 of 322 PagelD#

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8525
Peace - Direct 892

Q And do you have an understandi ng of the political
performance in those districts?

A | do. They have been reliably Republican during ny tine
of office, voting nore Republican in gubernatorial years than
Denocratic. A couple of the precincts did vote for Tim Kaine
for governor, but those are the only exanples | can give.

Q And do you believe that these changes nmade to nove these
precincts on the other side of that county line, do you believe
that they were nmade for racial reasons?

A | do not believe that, no.

M5. KHANNA: Lack of foundation. |'mnot sure he's
establ i shed foundati on he knew any of the reasons why any of
t he precincts were noved.

JUDGE PAYNE: Do you want to get a foundation?

Q In 2011, did anyone ever tell you that these districts
were being -- these precincts were being noved out of your
district and into District 74 for racial reasons?

M5. KHANNA: (Obj ection, hearsay.

JUDGE PAYNE: Overrul ed.

A | was not told that at all, no.

Q Did you understand that they were noved out of your
district for racial reasons?

A No.

Q And did you understand that the portions of your border

that remained the sane with District 74 remai ned the sane for
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1 raci al reasons?
2 A | have no know edge or understanding that they would have
3 been noved or remain the sane for any racial reasons.
4 Q Now, Del egate Peace, we have heard fromplaintiffs' expert
5 in this case that he has taken the position that election data

6 froma presidential election in 2008 coul d nake predictions
7 about House of Del egates races. Based on your experience as a

8 candi date and del egate, do you agree that even-year

9 presidential elections are useful predictors of voting behavi or
10 in Virginia House of Del egates el ections?
11 M5. KHANNA: Cbjection; calls for inproper expert

12 testi nony.

13 JUDGE PAYNE: Sust ai ned.

14 Q Del egat e Peace, based on your experience as a candi date
15 and del egate, would you ever use even-year presidential

16 el ections to predict voting behavior in Virginia House of

17 Del egat es el ections?

18 A | woul d never use --

19 JUDGE PAYNE: Excuse ne.

20 M5. KHANNA: Sane objection, Your Honor.

21 JUDGE PAYNE: Sust ai ned.

22 M5. McKNI GHT:  Your Honor, plaintiffs have put this

23 at issue. The Court has heard fromplaintiffs' expert, who has

24 never been in Virginia, that the presidential -- 2008

25 presidential election has reliable predictive information for
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Peace - Direct 894

House of Del egates el ections.

Virginia has a unique election cycle ignored by
plaintiffs' expert but well understood by this fact w tness.

He can certainly testify as a candi date and del egate about his
appreciation of the --

JUDGE PAYNE: It's a lay opinion; right?

M5. McKNIGHT: Correct. [It's fact witness testinony.

JUDGE PAYNE: Yeah, it's an opinion froma |ay
witness; right? He is a fact witness, but he's giving an
opinion. He is not an expert. You haven't qualified himas an
expert, soit's a lay opinion. And those are adm ssi bl e under
two conditions. What are they?

M5. McKNI GHT: Pardon ne, Your Honor. | wasn't
asking for his opinion. 1 was asking to understand if he would
ever use 2008 election data to help himdeterm ne how to
canmpai gn in an odd-year race.

JUDGE KEENAN: That's a question asking himto opine
on the soundness of using that data in eval uati ng House of
Del egates race, isn't it?

M5. McKNIGHT: | have taken a step away fromtrying
to get his testinony related to plaintiffs' expert testinony.
I'"d like to elicit his testinony as a fact witness and his
experience in these canpai gns.

JUDGE PAYNE: | don't think you can do that. Just

for the record, the objection was sustained. | hope | said it
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correctly, put it's late. Anything else for Del egate Peace?

M5. McKNI GHT: No, Your Honor. Thank you.

THE COURT: Cross-exam nation. You can't have all
t hose papers up there with you.

M5. KHANNA: Just his deposition, Your Honor.

CROSS- EXAM NATI ON

BY MS. KHANNA:
Q Good afternoon, Delegate Peace. | knowit's late, and I
promse | won't keep you long. You represent District 97;
correct?
A Yes.
Q That borders District 747
A Yes.
Q During the redistricting process, you drew no draft maps;
correct?
A | may have had a conversation with Del egate Jones.
Q Did you draw a draft map in that conversation?
A | may have.
Q Do you recall having your deposition taken in this case a

few weeks ago?

A | do.

Q Do you recall being asked the question of whether or not
you drew any draft nmaps during the 2011 redistricting process?

A | may recall that.
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Peace - Cross 896

Q

JUDGE PAYNE: Page and nunber.
M5. KHANNA: Transcript, page 51, line 13 to 17.

During your deposition, you were asked, "You, yourself,

did not draw draft maps during the 2010 to 2011 redistricting

process.” You answered, "lI'mnot a cartographer.”

"Question: So the answer is no," and you answered

"right"?

A

Ri ght. Thank you for refreshing nmy recollection. |

appreciate it.

Q

You are not a nenber of the Privileges and El ections

Committee in 2011; correct?

A

Q
A

Q

| am not, no.
You attended no public hearings on redistricting; correct?
That's correct.

And as of your deposition a few weeks ago, you had no

reason to believe that Del egate Jones was the prinary

map- drawer; correct?

A

He was the patron of the |egislation.

JUDGE PAYNE: She's asking about whether he was a

primary map-drawer, although I'mnot quite sure why that nakes

any difference.

Q

You said you nmet with Del egate Jones once about

redistricting; correct?

A

Q

Yes.

That conversation | asted about 15 m nutes?
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A It may have.
Q You never asked Del egate Jones to add or renobve any

particular precincts to your district; correct?

A Not that | can recall, no.

Q You never even discussed with Del egate Jones any specific
precincts at all; is that right?

A Not that | recall. | renenber that we were noving, and

certainly it would be of interest that our new home, which was
only just a few mles away, would remain in the district. So

wanted to let himknow that that was our famly's inpending

nove.
Q You spoke about where your house is |ocated.

A That's correct.

Q Never about any particular precincts?

A Not that | recall, unless |I was asked | woul d have
responded.

Q You never asked Del egate Jones to keep good Republican

precincts in your district; correct?

A | can't imagine | would say that. I'mwlling to play the
ball where it lies. | believe | could win in any district.
Q You never asked Del egate Jones to make your district nore

Republ i can; correct?
A No, | would never do that.
Q You don't believe you ever |ooked at how District 97 was

performng politically, either before or after redistricting;
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correct?
A No nore than the average candi date for office would be

interested in how his district perforns, his or her district.
Q You never told Del egate Jones you wanted to | ose the
Henrico portions of your district?

A | woul d never say that, no.

Q And you never suggested to Del egate Jones that he should
change any other districts in any way;, correct?

A It would be presunptuous for ne to suggest how he should
do his business as patron of the |egislation.

Q You never discussed District 74 with Del egate Jones?

A I

can't imagi ne anything specific other than how ny

district mght be drawn in the new nap.

M5. KHANNA: Thank you, Del egate Peace. | appreciate
your tinme. No further questions.
M5. McKNIGHT: | have just one, a few questions.

"1l keep themlimted, Your Honor.

REDI RECT EXAM NATI ON
BY MS. McKNI GHT:
Q Del egat e Peace, you've run for office in Virginia's
of f-year el ections, haven't you?
A | have.
Q And about how nmany tines?

A Well, this is ny seventh election, this sickle. | also am
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the son of a forner nenber of the Hanover Board of Supervisors
who was the first woman el ected in 1975 who served four terns
and was a judge in the juvenile court in Hanover. |'ve been
around politics ny whole life, and I'"'mpretty well versed in
the electoral process in Virginia.

Q Now, I'd like to ask you a question based on your
perception of running in races, in off-year races in Virginia's
House of Del egates. Wuld you have used presidential election
information froman even year to help you canpaign in an odd
year in Virginia?

M5. KHANNA: Cbjection. This is beyond the scope of
Cross-exam nati on.

JUDGE PAYNE: | think it is. Sustained.

M5. McKNI GHT:  Thank you, Your Honor. No further
guesti ons.

JUDGE PAYNE: This is a good try at resurrection, but
she's right. The rules are the rules. Al right, now, you
have in the norning what, one w tness or two?

M5. McKNI GHT:  Your Honor, we have two wi tnesses. W
have one fact w tness who shouldn't take any |onger than these
fact witnesses today, and we al so have one expert w tness.

JUDGE PAYNE: That won't take long either.

M5. McKNIGHT: That's correct, Your Honor.

JUDGE PAYNE: And your rebuttal will have to conme in

in the norning, too.
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MR. HAM LTON: Thank you, Your Honor.

JUDGE PAYNE: |If you have any.

MR HAM LTON: We do, Your Honor.

JUDGE PAYNE: Are you sure you need any?

MR. HAM LTON: They're going to be very brief and
focused on very narrow questions.

JUDGE PAYNE: Al right, good. Thank you very much.

We' Il be in adjournnent.

(End of proceedings.)
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