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M I D D L E  D I S T R I C T  O F  P E N N S Y L V A N I A  

 
 
William C. Toth Jr., et al. 

Plaintiffs, 

v. 

Leigh M. Chapman, et al., 

Defendants 

 
 
 
 

Case No. 1:22-cv-00208-JPW 
 

 
 

BRIEF IN OPPOSITION TO THE CARTER PETITIONERS’ 
MOTION TO INTERVENE 

The Carter petitioners’ motion to intervene should be denied. The Carter 

petitioners are not entitled to intervene as of right because they have no “sig-

nificantly protectable” interest in ensuring that Pennsylvania conducts its con-

gressional elections in violation of the Elections Clause and 2 U.S.C. 

§ 2a(c)(5). They have also failed to show that the defendants will not “ade-

quately represent” whatever interests they might have, as each of the defend-

ants has zealously defended the Supreme Court of Pennsylvania’s authority to 

impose a map and alter the General Primary Calendar in the state-court pro-

ceedings. See Fed. R. Civ. P. 24(a)(2). Finally, the Carter petitioners do not 

qualify for permissive intervention because they do not have a “claim or de-

fense” in this litigation. See Fed. R. Civ. P. 24(b)(1). 
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I. The Court Should Deny Intervention As Of 
Right 

Rule 24(a) sets forth the requirements for intervention as of right: 

On timely motion, the court must permit anyone to intervene 
who: 
 

(1) is given an unconditional right to intervene by a federal stat-
ute; or 
 

(2) claims an interest relating to the property or transaction that 
is the subject of the action, and is so situated that disposing of the 
action may as a practical matter impair or impede the movant’s 
ability to protect its interest, unless existing parties adequately 
represent that interest. 

Fed. R. Civ. P. 24(a) (emphasis added). The Carter petitioners do not have a 

statutory right to intervene, so they must satisfy each requirement of Rule 

24(a)(2). 

The Carter petitioners face two separate and independent obstacles to in-

tervention as of right. First, their “interests” in this litigation do not qualify as 

“significantly protectable” interests, because there is no “protectable” legal 

interest in ensuring that an election is conducted in violation of the Constitu-

tion and federal statutes. See Donaldson v. United States, 400 U.S. 517, 531 

(1971) (requiring proposed intervenors under Rule 24(a)(2) to show a “signif-

icantly protectable” interest); Benjamin ex rel. Yock v. Dep’t of Public Welfare of 

Pennsylvania, 701 F.3d 938, 951 (3d Cir. 2012) (same). Second, even if the 

Carter petitioners had a “significantly protectable” interest, they have made 

no showing that the defendants will not adequately represent those interests. 
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A. The Carter Petitioners Have No “Significantly Protectable” 
Interest In This Litigation 

To intervene as of right under Rule 24(a)(2), the Carter petitioners must 

show a “significantly protectable” interest in this litigation. See Donaldson v. 

United States, 400 U.S. 517, 531 (1971) (“This interest cannot be the kind con-

templated by Rule 24(a)(2) when it speaks in general terms of ‘an interest re-

lating to the property or transaction which is the subject of the action.’ What 

is obviously meant there is a significantly protectable interest.”); see also Ben-

jamin, 701 F.3d at 951. And to qualify as a “significantly protectable” interest, 

the asserted interest must be “accorded some degree of legal protection.” Di-

amond v. Charles, 476 U.S. 54, 75 (1986) (O’Connor, J., concurring in part and 

concurring in the judgment); see also id. (“Clearly, Donaldson’s requirement of 

a ‘significantly protectable interest’ calls for a direct and concrete interest that 

is accorded some degree of legal protection.”).  

The problem for the Carter petitioners is that their only “interests” in this 

litigation are in subverting the Constitution of the United States—and that is 

not an interest that is “accorded some degree of legal protection.” Id. The 

command of the Elections Clause is clear: 

The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Leg-
islature thereof; but the Congress may at any time by Law make 
or alter such Regulations. 

U.S. Const. art. I, § 4, cl. 1. The state judiciary is not part of “the Legislature” 

of Pennsylvania, and the General Assembly has not authorized the state judi-
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ciary to draw a congressional map. In addition, Congress has exercised its pow-

ers under the Elections Clause to specify what must happen in the event of an 

impasse between the General Assembly and Governor Wolf: the state must 

elect its congressional delegation at-large. See 2 U.S.C. § 2a(c)(5). Not content 

to accept the outcome required by the Constitution and federal law, the Carter 

petitioners have induced the Pennsylvania Supreme Court to impose the con-

gressional map that they want by judicial decree—in flagrant violation of the 

Elections Clause and 2 U.S.C. § 2a(c)(5)—and they claim that this unconsti-

tutional judicial edict gives them a “significantly protectable” interest in the 

outcome of this litigation.  

But the interest that the Carter petitioners are asserting is not an interest 

that is accorded any degree of legal protection under the Constitution and fed-

eral law. The state judiciary is constitutionally forbidden to impose a congres-

sional map because the legislature has not authorized it to do so. See U.S. 

Const. art. I, § 4, cl. 1. See Arizona State Legislature v. Arizona Independent Re-

districting Commission, 576 U.S. 787 (2015). The Carter petitioners’ “interest” 

in defending the Pennsylvania Supreme Court’s lawless and unconstitutional 

edict is not an interest protected by law—even though the Carter petitioners 

will undoubtedly be affected if the implementation of their preferred congres-

sional map is enjoined. No one has a “significantly protectable” interest in 

subverting the rules for redistricting established in the Elections Clause and 

federal law.  
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The Carter petitioners try to downplay the lawlessness of their actions by 

claiming that their state-court lawsuit was needed to prevent an unconstitu-

tional map from being used for the 2022 congressional elections. See Br. in 

Support of Mot. to Intervene, ECF No. 15, at 8 (“When it became clear that 

Pennsylvania’s redistricting process was headed for an impasse, the Carter Pe-

titioners promptly filed a petition in Commonwealth Court seeking to replace 

the unconstitutional existing map with a new congressional district map that 

is both equally apportioned and fair.”). That is a misrepresentation of the law. 

The “existing map” that was used for the 2020 congressional elections would 

never have been used for the 2022 election cycle, because 2 U.S.C. § 2a(c)(5) 

will require at-large elections if the state fails to redistrict itself “in the manner 

provided by the law.” 2 U.S.C. § 2a(c). So the Carter petitioners’ lawsuit was 

not seeking to replace the defunct 2020 congressional map with a court-drawn 

map. It was seeking to supplant the congressionally mandated fallback regime 

in 2 U.S.C. § 2a(c)(5) with a map of their own creation—and to transfer the 

Pennsylvania legislature’s map-drawing authority to their attorneys and a 

Democratic-controlled court. The Constitution does not tolerate behavior of 

this sort, and the Carter petitioners’ desire to defend their ill-gotten gains is 

not an “interest” that is “significantly protectable.” No one has a “signifi-

cantly protectable” interest in subverting the Constitution and usurping au-

thority that the Elections Clause vests exclusively with “the Legislature” of 

Pennsylvania. 
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The Carter petitioners also claim that their state-court lawsuit was needed 

to prevent a violation of 2 U.S.C. § 2c, which says, in pertinent part: 

In each State entitled in the Ninety-first Congress or in any sub-
sequent Congress thereafter to more than one Representative un-
der an apportionment made pursuant to the provisions of section 
2a(a) of this title, there shall be established by law a number of 
districts equal to the number of Representatives to which such 
State is so entitled, and Representatives shall be elected only from 
districts so established, no district to elect more than one Repre-
sentative. 

2 U.S.C. § 2c. The problem with this argument is that the Elections Clause 

prohibits the state judiciary from drawing a map unless “the Legislature” has 

authorized it to do so, and nothing in Pennsylvania law allows the state judici-

ary to draw a map in the event of an impasse between the legislature and the 

governor. The Carter petitioners cannot excuse their constitutional violation 

on the ground that it was necessary to prevent a supposed statutory violation. 

The petitioners’ lawsuit also does nothing to prevent a violation of 2 U.S.C. 

§ 2c, because the court-imposed map violates the Elections Clause and there-

fore is not “established by law.” The state judiciary was required to wait for 

the General Assembly to enact a new congressional map, and if the General 

Assembly fails to act then the state must conduct at-large elections as required 

by 2 U.S.C. § 2a(c)(5). The Carter petitioners therefore lack a “significantly 

protectable” interest in this case, because the interests they assert are not pro-

tected by law. 
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B. The Carter Petitioners Have Failed To Show That The 
Defendants Will Fail To Adequately Protect Their 
“Interests” In This Litigation 

The Carter petitioners have also failed to demonstrate that the defendants 

will not “adequately represent” their interests in this litigation. Fed. R. Civ. P. 

24(a)(2). The defendants in this case include the state’s governor and election 

officials. See Complaint, ECF No. 1, at 8–10. And a presumption of adequate 

representation attaches when the defendants include government officers, as 

the government is charged with representing the interest of its citizenry. See 

Commonwealth of Pennsylvania v. Rizzo, 530 F.2d 501, 505 (3d Cir. 1976) (“[A] 

presumption of adequate representation generally arises when the representa-

tive is a governmental body or officer charged by law with representing the 

interests of the absentee.”). 

The Carter petitioners have neither acknowledged nor rebutted this pre-

sumption. Instead, the Carter petitioners want to pretend as though their bur-

den of demonstrating inadequate representation is “minimal.” Br. in Support 

of Mot. to Intervene, ECF No. 15, at 12 (quoting Dev. Fin. Corp. v. Alpha Hous. 

& Health Care, Inc., 54 F.3d 156, 162 (3d Cir. 1995)). But the law of this circuit 

makes clear that the burden of showing inadequate representation is much 

more substantial when a would-be intervenor alleges that a government officer 

or agency is an inadequate representative of its interests. See Rizzo, 530 F.2d at 

505 (“Where official policies and practices are challenged, it seems unlikely 

that anyone could be better situated to defend than the governmental depart-

ment involved and its officers.”); Delaware Valley Citizens’ Council for Clean 
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Air v. Commonwealth of Pennsylvania, 674 F.2d 970, 973 (3d Cir. 1982) (“When 

a state is a party to a suit involving a matter of sovereign interest, it is presumed 

to represent the interests of its citizens”); Brody v. Spang, 957 F.2d 1108, 1123 

(3d Cir. 1992) (“There is a presumption that if one party is a government en-

tity charged by law with representing the interests of the applicant for inter-

vention, then this representation will be adequate.”); Benjamin, 701 F.3d at 958 

(“There is a general presumption that a government entity is an adequate rep-

resentative.”). 

To overcome this presumption, the Carter petitioners must show one of 

the following: (1) The existence of “collusion” between the plaintiffs and de-

fendants; (2) That the defendants represent an interest “adverse” to the Car-

ter petitioners; or (3) That the defendants have been less than “diligent” in 

prosecuting the litigation. See Delaware Valley Citizens’ Council, 674 F.2d at 

973 (“Representation is generally considered adequate if no collusion is shown 

between the representative and an opposing party, if the representative does 

not represent an interest adverse to the proposed intervenor and if the repre-

sentative has been diligent in prosecuting the litigation.”). The Carter peti-

tioners do not even allege (let alone show) that any of these three criteria has 

been met.  

There is obviously no “collusion” between the plaintiffs and defendants. 

The defendants did not even raise an Elections Clause or 2 U.S.C. § 2a(c) de-

fense in the state-court proceedings, and they never challenged the state su-

preme court’s authority to impose a congressional map or rewrite the General 
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Primary Calendar despite the constitutional issues that were implicated by 

those actions. See Exhibits 1–2. Each of the three defendants asked the Su-

preme Court of Pennsylvania to alter the General Primary Calendar, and Gov-

ernor Wolf went so far as to propose a map for the state supreme court to 

adopt. See id. And although the state supreme court adopted the map proposed 

by the Carter petitioners rather than the map proposed by Governor Wolf, it 

is unfathomable to think that the governor (or the remaining defendants) will 

turn around and deny the state supreme court’s authority to impose a map or 

alter the election calendar when they affirmatively invited the court to take 

those actions in the state-court proceedings. There is no doubt that the de-

fendants will vigorously defend the state supreme court’s prerogative to act as 

it did—which is the only issue in this proceeding—even if they may have quib-

bles with the manner in which the state supreme court exercised this supposed 

authority.  

The Carter petitioners observe that the district court in Corman v. Torres, 

287 F. Supp. 3d 558 (M.D. Pa. 2018), allowed individual voters to intervene in 

an Elections Clause challenge to a court-imposed congressional map. See Br. 

in Support of Mot. to Intervene, ECF No. 15, at 14–15. But the order in Cor-

man contains no reasoning or analysis; it simply grants intervention to 18 indi-

vidual voters without explaining how the requirements of Rule 24 had been 

satisfied. See Exhibit 3. Indeed, the Court’s order does not even state whether 

it was granting intervention as of right or permissive intervention. Equally no-

table is that the district court in Corman denied intervention to the League of 
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Women Voters of Pennsylvania and the National Democratic Redistricting 

Committee, although here too the order gives no indication of the Court’s rea-

sons for doing so. See id. The mere fact that the district court in Corman al-

lowed some individual voters to intervene is meaningless, as a district-court 

decision has no precedential value—even when explained in a reasoned opin-

ion. See Camreta v. Greene, 563 U.S. 692, 709 n.7 (2011) (“A decision of a fed-

eral district court judge is not binding precedent in either a different judicial 

district, the same judicial district, or even upon the same judge in a different 

case.” (citation and internal quotation marks omitted)).1 A district-court ruling 

may be followed as precedent only when there are persuasive reasons for doing 

so, and the Corman ruling on intervention provides no reasons at all. Neither 

do the Carter petitioners, who provide no reason to doubt the defendants’ zeal 

in defending the state supreme court’s actions. 

II. The Court Should Deny Permissive Intervention 

The Carter petitioners also seek permissive intervention under Rule 24(b). 

See See Br. in Support of Mot. to Intervene, ECF No. 15, at 15–16. But the 

 
1. See In re Exec. Office of the President, 215 F.3d 20, 24 (D.C. Cir. 2000) (“Dis-

trict court decisions do not establish the law of the circuit, . . . nor, indeed, 
do they even establish ‘the law of the district.’” (citations omitted)); Van 
Straaten v. Shell Oil Products Co. LLC, 678 F.3d 486, 490 (7th Cir. 2012) 
(Easterbrook, J.) (“[D]ecisions of district courts are not authoritative even 
within the rendering district. They cannot ‘settle’ any proposition.”); Reid 
v. BCBSM, Inc., 787 F.3d 892, 895 n.2 (8th Cir. 2015) (noting that district 
court rulings “cannot be used as stare decisis”). 
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Carter petitioners make no effort to explain how they have “a claim or de-

fense” in this litigation, as required by Rule 24(b)(1)(B). 

Rule 24(b)(1) sets forth the requirements for permissive intervention:  

On timely motion, the court may permit anyone to intervene 
who: 
 

(A) is given a conditional right to intervene by a federal statute; 
or 
 

(B) has a claim or defense that shares with the main action a com-
mon question of law or fact. 

Fed. R. Civ. P. 24(b)(1) (emphasis added). The Carter petitioners do not have 

a statutory right to intervene, so they must satisfy Rule 24(b)(1)(B). 

Yet the Carter petitioners never identify the “claim or defense” that they 

“have.” The Carter petitioners obviously have no “claim” because they are 

not suing any of the litigants. And the Carter petitioners have no “defense” 

because they will not be required to do anything—nor will they be restrained 

from doing anything—by the relief that the plaintiffs are seeking against the 

named defendants. See Caleb Nelson, Intervention, 106 Va. L. Rev. 271, 274 

(2020) (“[A] ‘defense’ is a particular type of legal argument that the targets of 

a claim assert to explain why the court should not grant relief against them.”); 

Amchem Products, Inc. v. Windsor, 521 U.S. 591, 623 n.18 (1997) (“The words 

‘claims or defenses’ . . . in the context of Rule 24(b)(2) governing permissive 

intervention—manifestly refer to the kinds of claims or defenses that can be 

raised in courts of law as part of an actual or impending law suit.” (citation and 

internal quotation marks omitted)). The Carter petitioners do not “have” a 
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claim or defense against any of the litigants, so they have no grounds for per-

missive intervention. 

* * * 

The Carter petitioners’ interests in this litigation can be fully accommo-

dated by filing an amicus curiae brief; they do not warrant intervention as a 

party with the right to take discovery and participate in the trial proceedings. 

Allowing the Carter petitioners to intervene when there is no reason to doubt 

the zealous advocacy of the defendants will serve no purpose other than to 

create opportunities for duplicative discovery and court filings that will delay 

the resolution of this case. 

CONCLUSION 

The motion to intervene should be denied. 
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sel, who represent the defendants in the state-court redistricting litigation: 
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Michael Fischer 
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Respondents, the Acting Secretary of the Commonwealth and Director of the 

Bureau of Election Services and Notaries, respectfully submit these Exceptions to 

the Special Master’s proposed revision to the 2022 election calendar. In support of 

these Exceptions, the Respondents submit and attach hereto the Affidavit of 

Jonathan Marks dated February 14, 2022 (“Marks II Aff.”).   

The Secretary of the Commonwealth is Pennsylvania’s chief election 

official, and Respondents are both election administrators charged with ensuring 

that Pennsylvania’s elections are conducted in a fair, lawful, and orderly manner. 

Thus, in this litigation, Respondents’ roles are two-fold: (1) to provide the Court 

with information where necessary; and (2) to minimize disruption of the 2022 

elections by keeping the Court and the other parties apprised of election schedules 

and potential alterations to those schedules.1 In keeping with those roles, 

Respondents respectfully submit these Exceptions to assist the Court in 

determining what changes to the 2022 election calendar are feasible and necessary 

based on the existence of other deadlines and the demands of election 

administration. 

Although the Special Master’s February 7, 2022 Report recommended 

certain changes to the election calendar for the congressional primary election, the 

                                                 
1 Respondents note that, although they have not proposed a congressional district plan in 

this litigation, Intervenor-Respondent Governor Wolf has proposed a plan for judicial adoption. 
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Report expressly “recognize[d]” that, “in light of the changed circumstances of this 

litigation prompted by [this] Court’s February 2, 2022 order, granting Petitioners’ 

Emergency Application for Extraordinary Relief and invoking its extraordinary 

jurisdiction, … further and/or different changes to the election calendar … may be 

necessary.”2 Respondents agree that further changes are necessary and appropriate. 

In particular, the Special Master’s Report did not address the calendar for the 

statewide and state legislative elections. For the reasons discussed herein, 

Respondents respectfully request that this Court address the calendar for all 

primary elections at this time.   

In summary, despite delays in the redistricting process for both 

congressional and state legislative elections, Respondents believe that it is 

feasible—and highly preferable—to conduct the primary election for all races on 

the currently scheduled date of May 17, 2022.       

Given recent experience, there appears to be a substantial possibility that a 

state-court decision moving the date of the primary election for a federal office 

would be challenged under the Elections Clause, see U.S. CONST. art. I, § 4, cl. 1.3  

                                                 
2 The Honorable Patricia A. McCullough, Report Containing Proposed Findings of Fact 

and Conclusions of Law Supporting Recommendation of Congressional Redistricting Plan and 
Proposed Revision to the 2022 Election Calendar Schedule at 222 (Feb. 7, 2022). 

 
3 In Pennsylvania Democratic Party v. Boockvar, 283 A.3d 345 (Pa. 2020), at least one of 

the parties and counsel to the present proceeding (the “Present Participants”) filed an Elections 
Clause challenge to this Court’s decision to extend, by only three days, the statutory “received-
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Irrespective of the merits and ultimate resolution of such litigation, its pendency 

would inject uncertainty into an election cycle that is already quite challenging for 

both election administrators and candidates.      

Further, keeping the congressional primary on May 17 but changing the 

primary date for state legislative offices, i.e., having separate primaries, would 

likely cause voter confusion, depress voter participation, and cost taxpayers tens of 

millions of dollars. It would also present county election offices with significant 

logistical challenges, including the recruitment of poll workers. Respondents 

believe that the county boards of elections, which are responsible for directly 

administering elections, would also like to avoid having two separate primary 

dates.    

In Section II.A and B below, Respondents provide a proposed election 

calendar (one for the statewide and congressional elections, and another for the 

                                                 
by” deadline for mail-in ballots.  The Court’s Order was based on its determination that 
enforcing the statutory deadline in the extraordinary circumstances of the 2020 general 
election—which took place during the height of the COVID-19 pandemic and was beset for mail 
delays—would disenfranchise voters in violation of the Pennsylvania Constitution’s Free and 
Equal Elections Clause.  Id. at 369.  Nonetheless, the Present Participants asked the Supreme 
Court of the United States to reverse this Court’s Order, contending that the Order violated the 
Elections Clause.  See Emergency Application for a Stay Pending the Filing and Disposition of a 
Petition for a Writ of Certiorari, Scarnati v. Pa. Democratic Party, No. 20A53 (U.S. filed Sept. 
28, 2020); Emergency Application for a Stay Pending Disposition of a Petition for a Writ of 
Certiorari, Pa. Democratic Party v. Boockvar, No. 20A54 (U.S. filed Sept. 28, 2020); see also 
Scarnati v. Boockvar, 141 S. Ct. 644 (U.S.) (denying application to stay this Court’s Order by a 
4-4 vote); Republican Party of Pa. v. Boockvar, 141 S. Ct. 643 (same). 
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state legislative election) that would allow the primary election for all races to be 

held on May 17, 2022.   

I. THE CURRENT ELECTION SCHEDULE 

The current election schedule stands as follows: 

Event Deadline 

The first day before the primary election to circulate 
and file nomination petitions (see 25 P.S. § 2868). 

February 15, 2022 

The last day before the primary election to circulate 
and file nomination petitions (see 25 P.S. § 2868).  

March 8, 2022 

The first day before the primary election to circulate 
and file nomination papers (see 25 P.S. § 2913(b)). 

March 9, 2022 

Deadline to file objections to nomination petitions (see 
25 P.S. § 2937). 

March 15, 2022 

Last day that may be fixed by the Commonwealth 
Court for hearings on objections that have been filed to 
nomination petitions (see 25 P.S. § 2937). 

March 18, 2022 

The last day before the primary election for candidates 
who filed nomination petitions to withdraw their 
candidacy (see 25 P.S. § 2874). 

March 23, 2022 

Last day for the Commonwealth Court to render 
decisions in cases involving objections to nomination 
petitions (see 25 P.S. § 2937). 

March 23, 2022 

The last day before the primary election for the County 
Board of Elections to send remote military-overseas 
absentee ballots (see 25 Pa.C.S. § 3508(b)(1)).  

March 28, 2022 

The last day before the primary election for the County 
Board of Elections to send all remaining military-
overseas absentee ballots (see 25 Pa.C.S. § 3508(a)(1); 
52 U.S.C. § 20302(a)(8)(A)). 

April 1/2, 20224 

                                                 
4 Under state law, if this deadline falls on a Saturday, as it does this election cycle, the 

deadline is moved to the proceeding day.  25 Pa.C.S. § 3508(a)(1).  Federal law does not have a 
similar rule, and the deadline stays the same even if it falls on the weekend.  52 U.S.C. 
§ 20302(a)(8)(A).  This means that under state law, the last day before the primary election for 
the County Board of Elections to send all remaining military-overseas absentee ballots is April 1, 
while the deadline under federal law is April 2.  
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Event Deadline 

The last day before the primary election for voters to 
register (see 25 P.S. § 3071). 

May 2, 2022 

The last day before the primary election to apply for a 
mail-in or civilian absentee ballot (see 25 P.S. 
§ 3146.2a(a)). 

May 10, 2022 

The last day for County Boards of Elections to receive 
voted mail-in and civilian absentee ballots for the 
primary election (see 25 P.S. § 3146.6(a)). 

May 17, 2022 

Pennsylvania’s 2022 general primary election (see 
25 P.S. § 2753(a)). 

May 17, 2022 

The last day for County Boards of Elections to receive 
voted military-overseas ballots for the primary election 
for the primary election (see 25 Pa.C.S. § 3511(a)). 

May 24, 2022 

 
II. PROPOSED MODIFICATIONS TO THE CURRENT ELECTION 

CALENDAR WITH MAY 17 PRIMARY 

A. Proposed Modified Statewide and Congressional Calendar 

Through a combination of internal administrative adjustments and Court-

ordered date changes, it is possible to hold the statewide and congressional 

primaries on the scheduled May 17, 2022 date.  

The current election schedule gives the Counties ten weeks to prepare for the 

primary election, between (1) the last date before the primary election for 

circulating and filing nomination petitions (currently March 8), and (2) the primary 

election date (May 17). Respondents believe that the Counties could fully prepare 

for the statewide and congressional primary elections in nine weeks.  

To accommodate this slightly compressed schedule, the Court would need to 

order a period for circulating and filing nomination petitions that lasted two weeks, 
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instead of three; and the nominations period would need to start on March 1, 

spanning two weeks and ending on the recommended revised deadline of March 

15. The Department and county boards of elections have typically had three weeks 

of preparation time before the first date for circulating and filing nomination 

petitions. During this period, the Department would update the Department’s 

Elections and Campaign Finance system, and the counties would update the 

Statewide Uniform Registry of Electors (“SURE”) system, to reflect the new 

districts.5 The Department previously represented that with the addition of staff 

and increased staff hours, it would be possible for the Department to complete its 

preparations in two weeks instead of three.6 Upon further review, the Department 

believes that, by using generic nomination petitions,7 the Department could 

complete its preparations for circulating and filing nomination petitions quickly 

                                                 
5 See Affidavit of Jonathan Marks (“Marks I Aff.”) ¶ 15 (Jan. 28, 2022), which was 

admitted into evidence at the hearing conducted by the Special Master in this proceeding on 
January 27-28, 2022. 

6 See id. ¶ 16. 

7 Ideally, the Department and county boards of elections would have an opportunity, 
before the circulation and filing of nomination petitions begin, to fully update the Statewide 
Uniform Registry of Electors (SURE) system with information about the new districts.  In that 
event, the computerized tool used to generate nomination petitions would allow candidates to 
pre-populate all the information needed on the Candidate’s Affidavit, as well as the information 
needed in the preamble portion of the nomination petition page, based on the specific office the 
candidate is seeking.  By contrast, with generic nomination petitions, candidates running in 
particular districts must manually fill in the District Number line on the Candidate’s Affidavit 
and the District Number line and County of Signers lines at the top of each nomination petition 
page.  These two lines will be blank when the petition forms are generated and printed.  
Nonetheless, the computerized tool used to generate the generic nomination petitions will still 
pre-populate the rest of the information for the candidate’s review. 
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and in only a couple of days, by March 1, 2022. Although the use of generic 

nomination petitions is less than ideal, see supra note 6, it will allow for the 

election process to proceed in a timely manner, as necessitated under the unusual 

circumstances of the current election cycle.   

Accordingly, if the first date for circulating and filing nomination petitions 

were moved from February 15 to March 1, the Department would need to have a 

final congressional plan in place by no later than February 27, 2022. However, the 

Department respectfully requests that the Court issue an Order establishing the 

calendar deadlines as early as possible, and before February 27, 2022, so that 

counties, candidates, and the Department have time to prepare for the 

commencement of petition filing.     

The below chart illustrates the modifications proposed to the calendar for the 

statewide and congressional elections: 

Event Current Deadline for 
Statewide and 
Congressional 

Elections 

Proposed Modified 
Deadline for 

Statewide and 
Congressional 

Elections 
First day to circulate and file 
nomination petitions 

February 15, 2022 March 1, 2022 

Last day to circulate and file 
nomination petitions  

March 8, 2022 
(three-week period for 
circulating and filing 
nomination petitions) 

March 15, 2022 
(two-week period for 
circulating and filing 
nomination petitions) 

First day to circulate and file 
nomination papers  

March 9, 2022 March 16, 2022 
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Event Current Deadline for 
Statewide and 
Congressional 

Elections 

Proposed Modified 
Deadline for 

Statewide and 
Congressional 

Elections 
Deadline to file objections to 
nomination petitions 

March 15, 2022  
(objections must be 
filed within 7 days) 

March 22, 2022 
 

Last day that may be fixed by the 
Commonwealth Court for hearings 
on objections that have been filed 
to nomination petitions 

March 18, 2022 
(not later than 10 days 
after the last day for 
filing nomination 
petitions) 

March 25, 2022 

Last day for candidates who filed 
nomination petitions to withdraw 
their candidacy  

March 23, 2022 [no deadline change] 

Last day for the Commonwealth 
Court to render decisions in cases 
involving objections to nomination 
petitions 

March 23, 2022 
(not later than 15 days 
after the last day for 
filing nomination 
petitions) 

March 30, 20228 

Last day for the County Board of 
Elections to send remote military-
overseas absentee ballots  

March 28, 2022 April 2, 20229 

Last day for the County Board of 
Elections to send all remaining 
military-overseas absentee ballots  

April 1/2, 202210 April 2, 2022 

Last day for voters to register 
before the primary election  

May 2, 2022 [no deadline change] 

                                                 
8 Following this chart, Respondents discuss the need for this Court to modify the 10-day 

period for appealing from the Commonwealth Court’s decisions resolving objections to 
nomination petitions. 

 
9 See Marks II Aff. ¶ 21.  Because the deadline for sending “remote” military-overseas 

absentee ballots is a function of state law rather than federal law, this Court has the power to 
move this deadline. 

 
10 See supra note 4. 

Case 1:22-cv-00208-JPW   Document 38-1   Filed 02/24/22   Page 9 of 24



 9 

Event Current Deadline for 
Statewide and 
Congressional 

Elections 

Proposed Modified 
Deadline for 

Statewide and 
Congressional 

Elections 
Last day before the primary 
election to apply for a mail-in or 
civilian absentee ballot  

May 10, 2022 [no deadline change] 

Last day for County Boards of 
Elections to receive voted mail-in 
and civilian absentee ballots for the 
primary election  

May 17, 2022 [no deadline change] 

Pennsylvania’s 2022 general 
primary election  

May 17, 2022 
(ten weeks between 
last date for 
circulating and filing 
nomination petitions 
and primary election) 

[no deadline change] 
(nine weeks between 
last date for circulating 
and filing nomination 
petitions and primary 
election)  

The last day for County Boards of 
Elections to receive voted military-
overseas ballots for the primary 
election for the primary election 

May 24, 2022 [no deadline change] 
 

 
In conjunction with this proposal, Respondents wish to address a deadline 

that is not listed on the chart above—namely, the deadline for parties to appeal 

from the Commonwealth Court’s decisions resolving objections to nomination 

petitions. If the Court adopts the proposal above, the Commonwealth Court 

decisions will be due by March 30, 2022. Under the Rules of Appellate Procedure, 

any person aggrieved by such decisions would then have 10 days to appeal to this 

Court. See Pa.R.A.P. 803(c)(1)(ii); In re Morgan, 428 A.2d 1055, 1057 (Pa. 

Commw. Ct. 1981). 
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This Court has the power to shorten this deadline. See Pa.R.A.P. 105(a) (an 

appellate court may “disregard the requirements or provisions of any of these rules 

in a particular case on application of a party or on its own motion and may order 

proceedings in accordance with its direction”); see also Holt v. 2011 Legislative 

Reapportionment Comm’n, 38 A.3d 711, 721 n.10 (Pa. 2012) (“as it respects the 

judicial function, the Election’s Code deadlines [for resolving objections to 

nomination petitions] are understood … as ‘directory’” rather than mandatory).  

Respondents respectfully submit that the Court should do so here, and should 

require aggrieved parties to file any appeals within 3 days of the pertinent 

Commonwealth Court’s decision.   

This shortened deadline is necessary and appropriate to ensure that ballots 

can be finalized in time for counties to send mail-in and absentee ballots to voters.  

Under the Election Code, counties must distribute ballots to electors who have 

applied for them no later than two weeks before the primary—here, May 3, 2022.  

See 25 P.S. § 3150.15. As a practical matter, however, given mail-delivery 

timelines and the need to process ballot applications submitted after May 3, 2022, 

counties will want to begin sending ballots at an earlier date. Respondents believe 

that, to ensure that any nomination-petition appeals can be resolved in sufficient 

time to finalize the mail-in and absentee ballots, the appeal period should be 

shortened to 3 days.            
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B. Proposed Modified Legislative Calendar with May 17 Primary 

As the Court is aware, the Legislative Reapportionment Commission 

(“LRC”) adopted a Final Plan on February 4, 2022. That means that any aggrieved 

party has until March 7, 2022, to file an appeal. See PA. CONST. art. II, § 17(d); 

Pa.R.A.P. 903 official comment (where, as here, appeal period expires on a 

Sunday, any aggrieved person has until the following Monday to file an appeal). If 

this Court were to expedite any briefing11 and argument on the appeals and enter a 

final ruling on the legislative Final Plan by March 18, 2022, the May 17 primary 

date could (if the Final Plan is determined to be lawful) also remain in place for the 

state legislative races under the proposed schedule below.   

Event Current Deadline for 
Legislative Election 

Proposed Modified 
Deadline for 

Legislative Election 
First day to circulate and file 
nomination petitions 

February 15, 2022 March 20, 2022 

Last day to circulate and file 
nomination petitions  

March 8, 2022 
(three-week period for 
circulating and filing 
nomination petitions) 

March 29, 2022 
(nine-day period for 
circulating and filing 
nomination petitions)12 

                                                 
11 This Court may wish to consider issuing an order now requiring that any brief filed in 

support of an appeal of the LRC’s Final Plan be submitted on or before March 8, 2022, and that 
the LRC file a response brief on or before March 11, 2022.   

12 In Mellow v. Mitchell, 607 A.2d 204 (Pa. 1992) this Court ordered a nine-day 
nomination-petition-circulation period for congressional candidates.  See id. at 244.  Notably, 
candidates for state legislative office require significantly fewer petition signatures than 
candidates for congressional office.  Compare 25 P.S. § 2872.1(12) (1,000 signatures required 
for congressional candidate), with id. § 2871.1(13) (500 signatures requires for candidate for 
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Event Current Deadline for 
Legislative Election 

Proposed Modified 
Deadline for 

Legislative Election 
First day to circulate and file 
nomination papers  

March 9, 2022 March 30, 2022 
 

Last day for candidates who filed 
nomination petitions to withdraw 
their candidacy  

March 23, 2022 March 31, 2022 

Last day for the County Board of 
Elections to send remote military-
overseas absentee ballots  

March 28, 2022 April 2, 202213 

Last day for the County Board of 
Elections to send all remaining 
military-overseas absentee ballots  

April 1/2, 202214 April 2, 2022 

Deadline to file objections to 
nomination petitions  

March 15, 2022 
(seven-day period for 
filing objections to 
nomination petitions) 

April 4, 2022 
(six-day period for 
filing objections to 
nomination petitions)15 

Last day that may be fixed by the 
Commonwealth Court for hearings 
on objections that have been filed 
to nomination petitions 

March 18, 2022 
(not later than 10 days 
after the last day for 
filing nomination 
petitions) 

April 7, 2022 
(not later than nine 
days after the last day 
for filing the 
nomination petitions)16 

                                                 
Pennsylvania Senate), and id. § 2871.14 (300 signatures required for candidate for Pennsylvania 
House of Representatives).   

13 See Marks II Aff. ¶ 21. 
 
14 See supra note 4. 
 
15 This Court ordered a six-day objection period in Mellow v. Mitchell.  See 706 A.2d at 

244.  

16 This Court may alter the deadlines governing the Commonwealth Court’s resolution of 
objections to nomination petitions. See Holt, 38 A.3d at 721 n.10 (“as it respects the judicial 
function, the Election’s Code deadlines [for resolving objections to nomination petitions] are 
understood … as ‘directory’” rather than mandatory); In re Bruno, 101 A.3d 635, 678 (Pa. 2014) 
(“[t]he Supreme Court’s supervisory power over the Unified Judicial System is beyond question” 
and includes “authority … over inferior tribunals”). 
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Event Current Deadline for 
Legislative Election 

Proposed Modified 
Deadline for 

Legislative Election 
Last day for the Commonwealth 
Court to render decisions in cases 
involving objections to nomination 
petitions 

March 23, 2022 
(not later than 15 days 
after the last day for 
filing nomination 
petitions) 

April 12, 2022 
(not later than 14 days 
after the last day for 
filing nomination 
petitions)17 

Last day for voters to register 
before the primary election  

May 2, 2022 [no deadline change] 
 

Last day to apply for a mail-in or 
civilian absentee ballot  

May 10, 2022 [no deadline change] 
 

Last day for County Boards of 
Elections to receive voted mail-in 
and civilian absentee ballots  

May 17, 2022 [no deadline change] 
 

Pennsylvania’s 2022 primary 
election  

May 17, 2022 
(ten weeks between 
last date for 
circulating and filing 
nomination petitions 
and primary election) 

[no deadline change] 
(seven weeks between 
last date for circulating 
and filing nomination 
petitions and primary 
election) 

The last day for County Boards of 
Elections to receive voted military-
overseas ballots for the primary 
election for the primary election  

May 24, 2022 [no deadline change] 
 

 
For the reasons discussed above, see supra pages 9-10, Respondents 

respectfully request that the Court shorten to 3 days the period for appealing from 

the Commonwealth Court’s decisions resolving objections to nomination petitions. 

 
***** 

The Department will, of course, make every effort to comply with any 

schedule that the Court puts in place. To the extent the Court deems it necessary or 

                                                 
17 See supra note 16. 
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appropriate, Respondents stand ready to provide testimony regarding appropriate 

and feasible changes to the 2022 primary election calendar, and to assist the Court 

in determining workable alternatives to the calendars proposed above.  

     
 
 
 
 
Dated: February 14, 2022 

Respectfully submitted,  
 
HANGLEY ARONCHICK SEGAL  
PUDLIN & SCHILLER 

       
By:     /s/ Robert A Wiygul                      

 Robert A. Wiygul (I.D. No. 310760) 
              Cary L. Rice (I.D. No. 325227) 
 John B. Hill (I.D. No. 328340) 

One Logan Square, 27th Floor 
Philadelphia, PA 19103 
Tel: (215) 568-6200 
Fax: (215) 568-0300 
 
OFFICE OF ATTORNEY GENERAL 
Caleb Curtis Enerson (I.D. No. 313832) 
15th Floor, Strawberry Square 
Harrisburg, PA 17120  
1600 Arch St., Suite 300 
Philadelphia, PA  19103 
(717) 787-2717 
 
TUCKER LAW GROUP 
Joe H. Tucker, Jr. (I.D. No. 56617) 
Dimitrios Mavroudis (I.D. No. 93773) 
Jessica Rickabaugh (I.D. No. 200189) 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 19103 
(215) 875-0609 

 
Counsel for Respondents 
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IN THE SUPREME COURT OF PENNSYLVANIA 

 

CAROL ANN CARTER; et al., 
 
    Petitioners,  
  v. 
 
LEIGH M. CHAPMAN, in her official capacity as 
the Acting Secretary of the Commonwealth of Pennsylvania; 
JESSICA MATHIS, in her official capacity as Director for 
the Pennsylvania Bureau of Election Services and Notaries, 

 
    Respondents. 

 

No. 7 MM 2022 

 

 

 

PHILIP T. GRESSMAN; et al., 

 

     Petitioners,  

 v. 

 

LEIGH M. CHAPMAN, in her official capacity as 

the Acting Secretary of the Commonwealth of 

Pennsylvania; JESSICA MATHIS, in her official capacity 

as Director for the Pennsylvania Bureau of Election 

Services and Notaries, 

 

    Respondents. 

 

 

 

 

 

 

 

 

AFFIDAVIT OF JONATHAN MARKS   

Jonathan Marks, being duly sworn, deposes and says: 

1. I am the Deputy Secretary for Elections and Commissions for the 

Commonwealth’s Department of State (the “Department”).   

2. I was appointed to the position of Deputy Secretary for Elections and 

Commissions in February 2019.  
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3. I have been with the Department since 1993. 

4. Prior to being appointed Deputy Secretary for Elections and 

Commissions in 2019, I served as Commissioner of the Bureau of Commissions, 

Elections and Legislation (the “Bureau”) starting in October 2011.  

5. From 2008 to 2011, I served as the Chief of the Division of the 

Statewide Uniform Registry of Electors. 

6. Prior to that, from 2004 to 2008, I served as the Chief of the Division 

of Elections and Precinct Data with the Bureau.  

7. In my current role, I am responsible for overseeing the day-to-day 

operations of election administration within the Department.  

8. Since I became the Commissioner of the Bureau in 2011, I have 

supervised the administration of the Department’s duties in more than 20 regularly-

scheduled elections and over 50 special elections.   

9. The next primary for all offices—statewide, congressional, and state 

legislative—is scheduled for May 17, 2022.   

10. The current timeline of deadlines leading up to and related to the May 

17, 2022 primary is as follows:   

a. The first day before the primary election to circulate and file 

nomination petitions is February 15, 2022. (See 25 P.S. § 2868.) 

b. The last day before the primary election to circulate and file 
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nomination petitions is March 8, 2022. (See 25 P.S. § 2868.) 

c. The first day before the primary election to circulate and file 

nomination papers is March 9, 2022. (See 25 P.S. § 2913(b).) 

d. The Deadline to file objections to nomination petitions is March 15, 

2022.  (See 25 P.S. § 2937.) 

e. The last day that may be fixed by the Commonwealth Court for 

hearings on objections that have been filed to nomination petitions is 

March 18, 2022.  (See P.S. § 2937.) 

f. The last day before the primary election for candidates who filed 

nomination petitions to withdraw their candidacy is March 23, 2022. 

(See 25 P.S. § 2874.) 

g. The last day for the Commonwealth Court to render decisions 

involving objections to nomination petitions is March 23, 2022.  (See 

25 P.S. § 2937.) 

h. The last day before the primary election for the County Boards of 

Elections to send remote military-overseas absentee ballots is March 

28, 2022. (See 25 Pa.C.S. § 3508(b)(1).) 

i. The last day before the primary election for the County Boards of 

Elections to send all remaining military-overseas absentee ballots is 
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April 1, 2022, under state law, see 25 Pa.C.S. § 3508(a)(1), and April 

2, 2022, under federal law, see 52 U.S.C. § 20302(a)(8)(A).1 

j. The last day before the primary election for voters to register is May 

2, 2022. (See 25 P.S. § 3071.) 

k. The last day before the primary election to apply for a mail-in or 

civilian absentee ballot is May 10, 2022. (See 25 P.S. § 3146.2a(a).) 

l. The last day for County Boards of Elections to receive voted mail-in 

and civilian absentee ballots for the primary election is May 17, 2022. 

(See 25 P.S. § 3146.6(a).) 

m. Pennsylvania’s 2022 general primary election is scheduled for May 

17, 2022. (See 25 P.S. § 2753(a).) 

n. The last day for County Boards of Elections to receive voted military-

overseas ballots for the primary election is May 24, 2022. (See 25 

Pa.C.S. § 3511(a).) 

11. All of the deadlines set forth above are required by federal or state 

law.   

 
1 As a practical matter, the majority of these military-overseas ballots would typically be 

sent out on Friday, April 1, 2022.  County officials would then process any additional military-

overseas ballot requests arriving on the 45th day, sending those ballots out on Saturday, April 2, 

2022. 
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12. The current elections schedule gives the Counties ten weeks to 

prepare for the primary election, between (a) the last date before the primary 

election for circulating and filing nomination petitions (currently March 8); and 

(b) the primary election date (May 17).  

13. Based on my experience, the Counties could fully prepare for the 

statewide and congressional primary election in nine weeks.  

14. In order to accomplish this, the Court would need to order a time 

period for circulating and filing nomination petitions that lasted two weeks, instead 

of three; and the nominations period would need to start on March 1, spanning two 

weeks and ending on the recommended revised deadline of March 15. 

15. Ideally, the Department and county boards of elections would have an 

opportunity, before the circulation and filing of nomination petitions begin, to fully 

update the Statewide Uniform Registry of Electors (SURE) system with 

information about the new districts.  In that event, the computerized tool used to 

generate nomination petitions would allow candidates to pre-populate all the 

information needed on the Candidate’s Affidavit, as well as the information needed 

in the preamble portion of the nomination petition page, based on the specific 

office the candidate is seeking.  By contrast, with generic nomination petitions, 

candidates running in particular districts must manually fill in the District Number 

line on the Candidate’s Affidavit and the District Number line and County of 
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Signers lines at the top of each nomination petition page.  These two lines will be 

blank when the petition forms are generated and printed.  Nonetheless, the 

computerized tool used to generate the generic nomination petitions will still pre-

populate the rest of the information for the candidate’s review. 

16. The Department believes that, by using generic nomination petitions, 

the Department could complete its preparations for circulating and filing 

nomination petitions quickly and in only a couple of days, by March 1, 2022.   

17. Although the use of generic nomination petitions is less than ideal, it 

will allow the election process to proceed in a timely manner, as necessitated under 

the unusual circumstances of the current election cycle. 

18. If the first date for circulating and filing nomination petitions for 

statewide and congressional races were moved from February 15 to March 1, the 

Department would need to have a final congressional plan in place by no later than 

February 27, 2022.   

19. The Legislative Reapportionment Commission (“LRC”) adopted a 

Final Plan for the legislative districts on February 4, 2022.  If this Court were to 

expedite any briefing and argument on the appeals and enter a final ruling on the 

legislative Final Plan by March 18, 2022, the May 17 primary date could (if the 

Final Plan is determined to be lawful) also remain in place for the state legislative 

races. 
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20. The Court would also need to order a period for circulating and filing 

nomination petitions that lasted nine days, instead of three weeks; and the 

nominations period would need to start on March 20, spanning nine days and 

ending on the recommended revised deadline of March 29. 

21. Finally, the Court would need to adjust the date by which the County 

Boards of Elections must send remote military-overseas absentee ballots from 

March 28, 2022 to April 2, 2022, to allow time for the Secretary to conduct the 

lottery to determine the position of candidate names and order in which the names 

will appear on the primary ballot before the remote military-overseas absentee 

ballots must go out.  For administrative efficiencies and to align the calendars as 

much as possible, it would be preferable to have April 2, 2022, as the deadline for 

this task under the congressional calendar as well.    

22. Having separate primaries would likely cause voter confusion, depress 

voter participation, and cost taxpayers tens of millions of dollars, and would 

present county election offices with significant logistical challenges, including the 

recruitment of poll workers. 

23. Should the Court modify existing deadlines, the Department will 

make every effort to comply with any schedule that the Court puts in place. 
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The foregoing is true and correct to the best of my knowledge, information, 

and belief and is subject to the penalties of 18 Pa.C.S. § 4904 relating to unsworn 

falsification to authorities. 

Date:  February 14, 2022    

 

 

_________________________________ 

     Jonathan Marks  
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INTERVENOR-RESPONDENT GOVERNOR THOMAS W. WOLF’S 

EXCEPTIONS TO THE SPECIAL MASTER’S  
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW  

AND INCORPORATED BRIEF IN SUPPORT THEREOF 
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I. INTRODUCTION  

Pursuant to this Court’s Order dated February 2, 2022, Intervenor-

Respondent Governor Tom Wolf (the “Governor”) submits these exceptions to the 

Report of the Special Master, the Honorable Patricia A. McCullough. The 

Governor respectfully takes exception to the Special Master’s (1) recommendation 

that this Court adopt HB 21461 as Pennsylvania’s congressional district plan, as 

well as the proposed findings of fact and conclusions of law supporting that 

recommendation; and (2) proposed revision to the 2022 election calendar. See 

Report Containing Proposed Findings of Fact and Conclusions of Law Supporting 

Recommendation of Congressional Redistricting Plan and Proposed Revision to 

the 2022 Election Calendar/Schedule (Feb. 7, 2022) (the “Report”).   

As set out in more detail below, the Report’s proposed findings of fact and 

conclusions of law reflect critical errors. Accordingly, Governor Wolf respectfully 

requests that the Court decline to accept the Special Master’s recommendation and 

                                                 
1 “HB 2146” is the proposed plan offered by the Speaker and Majority Leader of the 

Pennsylvania House of Representatives (the “House Republican Intervenor-Respondents”) and 
the President Pro Tempore and Majority Leader of the Pennsylvania State Senate (the “Senate 
Republican Intervenor-Respondents) (collectively, the “Republican Legislative Intervenor-
Respondents”). Although HB 2146 derived from a redistricting plan created by a citizen, 
Amanda Holt, it was altered during the legislative process. HB 2146 was first introduced in the 
General Assembly and referred to the State Government Committee on December 8, 2021, and 
then passed the House of Representatives on January 12, 2022. On January 24, 2022, the Senate 
gave HB 2416 third consideration and passed it. See Pennsylvania General Assembly, Bill 
Information – History, House Bill 2146; Regular Session 2021-2022, https://www.legis.state.pa. 
us/cfdocs/billInfo/bill_history.cfm?syear=2021&sind=0&body=H&type=B&bn=2146.   
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instead select the Governor’s Plan, or, in the alternative, select or enact another 

plan that provides all Pennsylvanians with an equal opportunity to elect the 

representative of their choice. As to the Special Master’s proposed revision to the 

2022 election calendar, the Governor respectfully recommends that the Court 

modify certain election-calendar deadlines as specifically set forth in Respondents’ 

Exceptions to the 2022 Election Calendar/Schedule, which is being filed 

concurrently with these Exceptions.  

At the evidentiary hearing conducted by the Special Master, compelling 

evidence showed that the Governor’s Plan was ideally suited to ensure “that the 

power of [each] vote in the selection of representatives [would] be equalized to the 

greatest degree possible with all other Pennsylvania citizens.” League of Women 

Voters v. Commonwealth, 178 A.3d 737, 817 (Pa. 2018) (“LWV I”). Yet the 

Special Master recommended that this Court select (and treat as presumptively 

reasonable and legitimate) HB 2146, which Governor Wolf vetoed after 

determining that it is fundamentally unfair. HB 2146 demonstrably falls below the 

bulk of the other proposed maps at both (1) step one of the LWV I analysis, which 

measures adherence to the “neutral criteria” of compactness, contiguity, population 

deviation, and keeping together political subdivisions; and (2) step two of the 

LWV I analysis, which assesses whether a plan “prevent[s] dilution of an 

individual’s vote” and gives “all voters … an equal opportunity to translate their 
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votes into representation.” 178 A.3d at 804, 817. Under this Court’s decision in 

LWV I and its other redistricting precedents, this Court should reject HB 2146 and 

select the Governor’s Plan, which “comes closest to the constitutional standards in 

all pertinent respects.” Mellow v. Mitchell, 607 A.2d 204, 218 (Pa. 1992).      

II. BACKGROUND 

On January 24, 2022, rather than passing an evenhanded map commanding 

bipartisan support, the General Assembly rammed through, along mostly partisan 

lines,2 a map that fundamentally fails the test of fairness. See HB 2146, 2021-2022 

Reg. Sess.3 As the Governor made clear prior to final passage,4 that map is 

unacceptable; he could not, in good conscience, sign it into law. Accordingly, on 

January 26, 2022, the Governor vetoed the General Assembly’s bill for failing to 

                                                 
2 The Pennsylvania Senate voted along party lines. See 

https://www.legis.state.pa.us/cfdocs/legis/RC/Public/rc_view_action2.cfm?sess_yr=2021&sess_i
nd=0&rc_body=S&rc_nbr=429. In the House of Representatives, all Democrats and two 
Republicans voted against HB 2146.  See https://www.legis.state.pa.us/CFDOCS/Legis/ 
RC/Public/rc_view_action2.cfm?sess_yr=2021&sess_ind=0&rc_body=H&rc_nbr=708.  

3 When the Senate State Government Committee initially passed HB 2146, the Senate 
Republicans issued a Press Release acknowledging that HB 2146 was not bipartisan and was 
being advanced merely as a means to an end. The Press Release stated that the Committee had 
“move[d] this bill through the legislative process to meet the deadlines set by the Department of 
State, in order to avoid delaying the primary election,” but that “[b]ipartisan negotiations [we]re 
continuing in the hopes that a compromise can be reached.” Press Release, Congressional 
District Map Advances to the Senate (Jan. 18, 2022), https://www.pasenategop.com/blog/ 
congressional-district-map-advances-to-the-senate/.   

4 See, e.g., Letter from Governor Tom Wolf to Speaker and Majority Leader of 
Pennsylvania House of Representatives (Dec. 28, 2021), https://www.governor.pa.gov/wp-
content/uploads/2021/12/12.28.21-TWW-Cutler-Benninghoff-HB-2146-Final.pdf. 
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“deliver on the Pennsylvania Constitution’s guarantee of free and equal 

elections.”5 Given these developments, it was clear that the executive and 

legislative branches had reached an impasse, and that the judiciary would need to 

adopt a new congressional districting plan.  

On January 14, 2022, the Special Master ordered the parties (including those 

permitted to intervene, see Report at 12-13) to submit no more than two proposed 

17-district congressional redistricting plans and a supporting brief and/or expert 

report by January 24, 2022, and responsive briefs and/or expert reports (addressing 

the other parties’ January 24 submissions) by January 26, 2022.6 On January 27 

and 28, 2022, the Special Master held a two-day evidentiary hearing, during which 

the parties presented expert witnesses who testified in support of the parties’ 

respective maps.7  

On February 7, 2022, the Special Master issued a Report containing 

proposed findings of fact and conclusions of law; recommending that this Court 

adopt HB 2146, one of the 13 plans that had been submitted for the Special 

                                                 
5  See Veto Message, Office of the Governor of the Commonwealth of Pennsylvania (Jan. 

26, 2022), https://www.governor.pa.gov/wp-content/uploads/2022/01/20220126-HB-2146-Veto-
Message.pdf.   

6 All amicus participants were permitted to submit to the Commonwealth Court one 
proposed plan, and a supporting brief and/or expert report, by January 24, 2022. 

7 The amicus participants were not permitted to participate in the evidentiary hearing.  
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Master’s consideration; and recommending certain modifications to the pre-

primary congressional election calendar. 

III. THIS COURT’S DE NOVO STANDARD OF REVIEW  

“[I]n matters such as these where [this Court] ha[s] exercised plenary 

jurisdiction and ha[s] not relinquished that jurisdiction to the tribunal which is … 

acting as a special master for this Court, [the Court’s] review must be de novo.” 

Annenberg v. Commonwealth, 757 A.2d 338, 342–43 (Pa. 2000) (emphasis added); 

LWV I, 178 A.3d at 802 n.62 (“Given that this case is before us following our grant 

of extraordinary jurisdiction, our standard of review is de novo.”).  

When addressing a special master’s factual findings, the Court “will afford 

them due consideration,” but they “are not binding.” Annenberg, 757 A.2d at 343.8  

This Court has the authority to reject the Special Master’s recommendation of HB 

2146 and to either (1) select one of the other congressional district plans submitted 

for consideration in the proceedings below or (2) assume itself the responsibility 

for drafting a new plan. See, e.g., League of Women Voters v. Commonwealth, 181 

A.3d 1083, 1084-88 (Pa. 2018) (“LWV II”).  

                                                 
8 As the Commonwealth Court stated in its Report, once this Court exercised 

extraordinary jurisdiction, the Commonwealth Court “proceed[ed] on the assumption that its 
credibility and weight determinations and other rulings are not entitled to any form of deference 
by the Supreme Court, which may substitute its judgment for that of this Court at will.” Report at 
16 n.26. 
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IV. THE LEAGUE OF WOMEN VOTERS FRAMEWORK 

As crystallized by the evidentiary hearing conducted by the Commonwealth 

Court, this case presents important constitutional issues that LWV I expressly 

anticipated but did not need to resolve. This case provides an important 

opportunity for this Court to further develop the LWV I framework, to assist future 

legislatures’ and governors’ consideration of districting plans and to help guide 

courts traversing the “rough terrain” of judicial redistricting. Carter v. Chapman, 7 

MM 2022, 2022 WL 304580, at *3 (Pa. Feb. 2, 2022) (Dougherty, J., concurring).  

LWV I held that the Pennsylvania Constitution’s Free and Equal Elections 

Clause “mandates that all voters have an equal opportunity to translate their votes 

into representation.” 178 A.3d at 804; see also id. at 814 (explaining that the 

Clause “provides the people of this Commonwealth an equally effective power to 

select the representative of [their] choice, and bars the dilution of the people’s 

power to do so”). Conversely, if “all voters do not have an equal opportunity to 

translate their votes into representation[,] [t]his is the antithesis of a healthy 

representative democracy.” Id.    

To help advance the Pennsylvania Constitution’s guarantee of “fair and 

equal elections for all of our Commonwealth’s voters,” this Court has identified 

well-established “neutral criteria”—“compactness, contiguity, minimization of the 

division of political subdivisions, and maintenance of population equality among 
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congressional districts”—that “provide a ‘floor’ of protection for an individual 

against the dilution of his or her vote in the creation of such districts.” Id. at 816-

17. But these criteria are just that—a floor. LWV I recognized that a district plan 

could satisfy these criteria and “nevertheless operate to unfairly dilute the power of 

a particular group’s vote for a congressional representative,” such as by 

entrenching partisan advantage. Id. at 817.  

Because LWV I could “be resolved solely on the basis of consideration of the 

degree to which neutral criteria were subordinated to the pursuit of partisan 

political advantage,” the Court did not have to “address at th[at] juncture the 

possibility” of a map that satisfied the traditional floor criteria but nonetheless 

entrenched a structural partisan bias, thereby failing to provide all voters an equal 

opportunity to elect their representative of choice. Id. at 817. But the LWV I Court 

foresaw the day when this floor might require additional construction. 
[The Court] emphasized “the overarching objective … of our 
constitution is to prevent dilution of an individual’s vote by mandating 
that the power of his or her vote in the selection of representatives be 
equalized to the greatest degree possible with all other Pennsylvania 
citizens.” 
 

Carter, 2022 WL 304580, at *5 (Dougherty, J., concurring) (quoting LWV I, 178 

A.3d at 817).  

The day has now come for the Court to build on the foundation that LWV I 

erected. In that case, the Court was considering whether to invalidate an enacted 

plan on the grounds that it violated the Free and Equal Elections Clause of the 
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Pennsylvania Constitution. Here, by contrast, there is no enacted plan; rather, the 

Court is reviewing many plans with the goal of adopting a map that best realizes 

“the constitutional standards in all pertinent respects.” Mellow, 607 A.2d at 218. 

“[A]dopting or creating a judicial redistricting plan is a far different beast than 

assessing the constitutionality of an existing legislative plan; the latter is guided by 

a set of ‘neutral criteria’ that [this Court has] said ‘provide a ‘floor’ of protection’”; 

this Court, however, “ha[s] yet to establish how, in the former scenario, a court is 

to select a particular plan in a vacuum, especially where multiple proposals may 

meet the constitutional floor.” Carter, 2022 WL 304580, at *4 (Dougherty, J., 

concurring) (quoting LWV I, 178 A.3d at 817).  

Although LWV I does not explicitly state how courts should proceed in these 

circumstances, the Court did provide a roadmap for the appropriate inquiry. First, 

the Court should eliminate any proposed plan that does not comport with the LWV 

I “neutral ‘floor’ criteria.” 178 A.3d at 817. Second, because “congressional 

districting maps, … although minimally comporting with the[] neutral ‘floor’ 

criteria, [may] nevertheless operate to unfairly dilute the power of a particular 

group’s vote for a congressional representative,” id., the Court should then select, 

among the remaining candidates, the plan that best “prevent[s] dilution of an 

individual’s vote by [ensuring] that the power of his or her vote in the selection of 
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representatives [is] equalized to the greatest degree possible with all other 

Pennsylvania citizens,” id.  

LWV I provides ample instruction about how courts should, at step one of 

their analysis, narrow the field of proposed redistricting plans to those that satisfy 

the “floor” criteria. See 178 A.3d at 817. But that is only half of the task here. At 

the second step of their review, courts should select the proposed plan that is most 

likely to provide voters an equal opportunity to translate their votes into 

representation, and that is least likely to cause systematic vote dilution. See id. As 

this Court’s precedents and other courts’ approaches demonstrate, a key to 

protecting against vote dilution is to ensure that a map does not entrench a 

structural partisan advantage, which creates a situation in which one party, when 

receiving less than 50% of the votes, will systematically tend to obtain more than 

50% of the representation.  

In Mellow, the Court assessed whether a proposed map was “politically fair” 

before ultimately selecting a map that “result[ed] in a politically fair balance in the 

Pennsylvania delegation between Democrats and Republicans.” 607 A.2d at 210. 

And in LWV I, even after concluding that the at-issue 2011 Plan failed to satisfy 

the “floor” criteria, the Court further assessed the Plan’s dilutive “unfair partisan 

advantage” by looking to statistical measures of partisan fairness, like the Plan’s 

“mean-median vote gap” and “efficiency gap.” 178 A.3d at 820. Relying on those 
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additional partisan fairness metrics, the Court reaffirmed its conclusion that the 

“the 2011 Plan consistently work[ed] toward and accomplishe[d] the concentration 

of the power of historically-Republican voters and, conversely, the corresponding 

dilution of [voters]’ power to elect their chosen representatives.” Id.  

Other courts across the country have likewise relied on the same or similar 

metrics, including mean-median score and efficiency gap, to ensure partisan 

fairness in redistricting. See, e.g., Harper v. Hall, 413PA21, 2022 WL 343025, at 

*2 (N.C. Feb. 4, 2022) (advocating for use of “mean-median difference analysis, 

efficiency gap analysis, close-votes, close seats analysis, and partisan symmetry 

analysis,” and stating that “[i]f some combination of these metrics demonstrates 

there is a significant likelihood that the districting plan will give the voters of all 

political parties substantially equal opportunity to translate votes into seats across 

the plan, then the plan is presumptively constitutional”); see also Adams v. 

DeWine, --- N.E.3d ---, 2022 WL 129092, *14 (Ohio Jan. 14, 2022) (using 

“efficiency gap,” “mean-median gap,” and “partisan symmetry” to measure 

fairness of proposed plan). Thus, at step two of selecting a redistricting plan, the 

Court should conduct a partisan fairness analysis to determine which maps are 

fairest and most likely to prevent vote dilution.  

This approach is consonant with Pennsylvania precedent. In 2018, this Court 

reviewed the 2011 Plan. First, the Court determined that that the 2011 Plan 
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“subordinate[d] the traditional redistricting criteria in the service of partisan 

advantage[.]” LWV I, 178 A.3d at 818. And second, after applying the neutral 

criteria, the Court looked at additional metrics measuring the 2011 Plan’s partisan 

fairness, concluding that a “multitude of evidence”—such as the plan’s “mean-

median vote gap” and “efficiency gap” scores—established that the 2011 Plan 

“consistently work[ed] toward and accomplishe[d] the concentration of the power 

of historically-Republican voters and, conversely, the corresponding dilution of 

Petitioners’ power to elect their chosen representatives.” Id. at 820. In other words, 

even if the 2011 Plan had satisfied the floor criteria at LWV I step one, it would 

have failed the partisan fairness test at LWV II step two.    

In sum, this case requires the Court to resolve constitutional questions with 

profound implications for the health of Pennsylvania’s democracy and the 

responsiveness and accountability of Pennsylvanians’ elected representatives. As 

the Court observed in LWV I, “[i]t is a core principle of our republican form of 

government ‘that the voters should choose their representatives, not the other way 

around.’” 178 A.3d at 740-41 (citation omitted). To ensure that Pennsylvania’s 

new congressional map embodies that principle, the Court should eliminate any 

proposed redistricting plan that does not meet the LWV I floor, and select the 

remaining plan that best realizes the goals of the Free and Equal Elections Clause. 
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V. GOVERNOR WOLF’S PROPOSED REDISTRICTING PLAN  

A. Creation of the Governor’s Plan 

As the only party to this litigation who has a constituency of, and thus 

represents the interests of, all Pennsylvania voters, the Governor has played an 

active role in advocating for a fair and transparent redistricting process. In 

September 2021, the Governor issued an Executive Order creating the 

Pennsylvania Redistricting Advisory Council, a six-member council comprised of 

experts in various disciplines relevant to redistricting, from law to political science 

to mathematics, which was formed to provide guidance to the Governor and assist 

his review of any congressional redistricting plan passed by the General 

Assembly.9  

At the same time, Governor Wolf announced the opening of a redistricting 

public comment portal website, for members of the public to submit proposed 

maps, outline communities of interest, and provide comments to help shape the 

outcome of this critical part of our democratic process.10 The Redistricting Council 

                                                 
9 Commonwealth of Pennsylvania Governor’s Office, Executive Order 2021-05 (Sept. 

13, 2021), https://www.governor.pa.gov/wp-content/uploads/2021/09/20210913-EO-2021-05-
Redistricting-Advisory-Council.pdf; see also Press Release, Office of Governor Tom Wolf, 
Governor Wolf Creates Redistricting Advisory Council to Help Evaluate Fairness in Upcoming 
Congressional Redistricting Map (Sept. 13, 2021), https://www.governor.pa.gov/newsroom/ 
governor-wolf-creates-redistricting-advisory-council-to-help-evaluate-fairness-in-upcoming-
congressional-redistricting-map/. 

10 Press Release, Office of Governor Tom Wolf, Governor Wolf Creates Redistricting 
Advisory Council to Help Evaluate Fairness in Upcoming Congressional Redistricting Map 
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held nine hearings throughout the state to accept testimony from the public on a set 

of Redistricting Principles to help guide the Governor’s review of any 

congressional district plan passed by the General Assembly. Derived from 

Pennsylvania and U.S. Supreme Court precedent, these Redistricting Principles 

were finalized by the Council and made public by the Governor on November 24, 

202111:   

• Legal Principles 
 

o Each district should be as nearly equal in population as practicable; 
o All territory within a district should connect to the rest of the district, and 

the plan should disfavor a district with territory only connected at a 
narrow single point; 

o The plan should provide geographic compactness unless dispersion is 
required to advance another positive districting principle; 

o The plan should prioritize fewer subdivision splits unless necessary to 
preserve a cohesive–and clearly identified–community of interest; 

o The General Assembly should consider whether the Voting Rights Act 
requires the creation of proposed majority-minority districts. 

 
• Principles of Representation 

 
o The plan should maintain communities of interest, 
o Composition of the congressional delegation under the plan should be 

proportional to statewide voter preference; 

                                                 
(Sept. 13, 2021), https://www.governor.pa.gov/newsroom/governor-wolf-creates-redistricting-
advisory-council-to-help-evaluate-fairness-in-upcoming-congressional-redistricting-map/. 

11 See Press Release, Gov. Wolf Announces Pennsylvania Redistricting Advisory 
Council’s Redistricting Principles (Nov. 24, 2021), 
https://www.governor.pa.gov/newsroom/gov-wolf-announces-pennsylvania-redistricting-
advisory-councils-redistricting-principles/.  
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o The plan should yield election results responsive to changing voter 
preference. 

 
• Principles of Process 

 
o The General Assembly’s proposal should include an explanation of 

specific decisions, such as the communities of interest and how they were 
defined and the factors that led to the creation of a majority-minority 
districts. 
 

Further, during the General Assembly’s deliberations, the Governor 

provided public feedback on proposed maps,12 and publicly disclosed and 

highlighted the Governor’s Plan as an example of new congressional district 

boundaries that are consistent with the Redistricting Principles, free of 

gerrymandering, and in full accord with United States and Pennsylvania Supreme 

Court precedent.13   

B. The Governor’s Plan Exemplifies the Principles Discussed in  
LWV I 

Now that the Governor’s Plan has been subjected to close expert scrutiny, 

the evidence shows that the Governor’s Plan is a standout choice among the 13 

plans submitted for consideration. As demonstrated through the proceedings before 

the Special Master, Pennsylvanians can—and should—have a congressional 

districting plan that (1) satisfies the neutral “floor” criteria; and (2) exemplifies 

                                                 
12 See note 4, supra.  
13 See Governor Tom Wolf, Congressional Districts Map Proposals (Jan. 15, 2022), 

https://www.governor.pa.gov/congressional-districts-map-proposals/. 
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partisan fairness, providing all Pennsylvanians an equal opportunity to “select the 

congressional representative of his or her choice.” LWV I, 178 A.3d at 816. See, 

e.g., Report at 73 (FF104); Tr. 319:1-8, 382:7-11, 385:1-20. The Governor’s plan 

does both, as the evidence—including the testimony of the Governor’s expert, Dr. 

Moon Duchin, a renowned mathematician and leading redistricting expert—clearly 

showed: The Governor’s Plan (1) does an excellent job of satisfying the traditional 

criteria (both the neutral “floor” criteria and the other traditional criteria noted in 

LWV I), while also (2) achieving partisan fairness. See, e.g., Report at 79-83 

(FF138, FF148, FF158-59); Tr. 338:19-24, 349:15-350:7, 385:1-20. Indeed, it is 

the only plan submitted by any party to be in the top tier for both sets of metrics. 

1. The Governor’s Plan Satisfies the “Floor” Criteria  

Considered at “step one” of the LWV I framework (see § IV, supra), the 

Governor’s Plan is one of the best plans on the traditional criteria of compactness, 

contiguity, population equality, and maintaining political subdivisions. See Ex. 1, 

Duchin Report at 5-9; Ex. 2, Duchin Response Report at 2-3; Tr. 334:15-335:10, 

337:12-338:5, 493:5-15. Specifically, based on her quantitative analysis, Dr. 

Duchin concluded that the Governor’s Plan merited placement in the top tier of 

proposed plans, based on its adherence to the traditional criteria. Ex. 2, Duchin 

Response Report at 3. Although all proposed plans maintain population equality 

and are contiguous, Dr. Duchin concluded that the Governor’s Plan achieved 
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exemplary compactness while still maintaining political subdivisions, making it 

one of the very best plans when assessed under the traditional criteria: 

 

Ex. 1, Duchin Report at 9, Table 3.  

 

Ex. 2, Duchin Response Report at 2, Table 1. 

As all the experts who testified at the hearing agreed, there are inherent 

trade-offs among the various floor criteria in redistricting; there is no “perfect 

map.”14 See also Section VI(C)(3), infra. But the evidence showed that the 

                                                 
14 See Tr. 94:25-95:13, 106:1-6 (Rodden); id. at 211:11-212:9, 215:17-216:9 (DeFord); 

id. at 338:6-18, 339:12-342:11 (Duchin); id. at 627:13-628:13 (Barber); id. at 764:25-765:13, 
829:19-830:3 (Naughton).  
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Governor’s Plan does an excellent job of balancing those trade-offs.15 This 

evidence was by no means limited to Dr. Duchin’s testimony. The analysis of other 

experts underscored that the Governor’s Plan amply satisfied—indeed, excelled 

under—the traditional redistricting criteria.16 (By contrast, HB 2146 should be 

eliminated from consideration at this stage, as it is the same as or worse than other 

maps, such as the Citizens/Draw the Lines Plan, on every metric in the above 

Table 1.) 

2. The Governor’s Plan Achieves Partisan Fairness   

As described above, the Court must be mindful that “congressional 

districting maps, … although minimally comporting with the[] neutral ‘floor’ 

criteria, [may] nevertheless operate to unfairly dilute the power of a particular 

group’s vote for a congressional representative.” LWV I, 178 A.3d at 817. As a 

result, at “step two” of the LWV I framework for selecting a redistricting plan (see 

§ IV, supra), the Court should conclude that, of the remaining proposed plans, the 

Governor’s Plan best achieves partisan fairness and promotes accountability and 

                                                 
15 The Governor’s Plan also performs on a high level with respect to the other 

“traditional” criteria identified in LWV I as secondary to the “floor” criteria—i.e., the principles 
of “least change,” protection of incumbents, and communities of interest. See Ex. 1, Duchin 
Report at 6-12; Tr. 342:12-343:11, 347:7-23-349:7. 

16 See, e.g., Barber Rebuttal Report at 8, Table 1 (Governor’s Plan had second best 
Polsby-Popper compactness score of all plans); DeFord Rebuttal Report at 9 (Governor’s Plan 
had two best, one second best, and one fourth best score on compactness); Rodden Response 
Report at 2 (districts in Governor’s Plan retain the fourth highest population share compared to 
the 2018 Remedial Plan).  
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responsiveness to voters, thereby making good on the promise of the Free and 

Equal Elections Clause to “provide[] the people of this Commonwealth an equally 

effective power to select the representative of his or her choice, and bar[] the 

dilution of the people’s power to do so.” Id. at 814. 

Evaluated at “step two” of the LMV I framework, the Governor’s Plan ranks 

among the top plans based on various statistical measures of partisan fairness, 

including the “mean-median” and “efficiency gap” scores relied on by this Court in 

LWV I and by other courts across the country. As Dr. Duchin explained, the closer 

each of these four scores are to zero, the better (and more fair) the plan; negative 

scores reflect Republican advantage, and positive scores reflect Democratic 

advantage. Tr. 371:18-24; see also Ex. 1, Duchin Report at 17.  
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Ex. 2, Duchin Response Report at 4, Table 3;17 see also Ex. 1, Duchin Report at 

13-19; Tr. 369:3-375:11.   

Dr. Duchin explained that, when it came to metrics measuring fairness, the 

Governor’s Plan was “excellent across the board,” and that “in all four of the 

[fairness] metrics” Dr. Duchin reported in Table 3 above, the Plan “gives scores 

that are either the closest or nearly the closest to zero.” Tr. 372:3-8. In other words, 

the Governor’s Plan is on the “Pareto frontier” of the dataset on the fairness 

metrics, given that, in assessing how the 13 plans optimize multiple objectives, the 

Governor’s Plan “dominates” (is equal to or better than in every metric) ten plans 

and is in a trade-off position with the other two. See Ex. 2, Duchin Response 

Report at 4; Tr. 372:19-374:5. Other experts recognized the excellence of Dr. 

Duchin’s analysis,18 and to the extent the other parties’ experts conducted credible 

statistical analyses comparing the plans, their analyses confirm the exemplary 

                                                 
17 Dr. Duchin quantified each map’s (1) “efficiency gap,” which is “based on the idea of 

wasted votes, defined as any winning votes in excess of 50%, or any losing votes at all”; 
(2) “Eguia’s artificial partisan advantage,” which “compares the outcomes under districted 
plurality elections to the outcomes under ostensibly neutral political subdivisions, such as 
counties”; (3) “mean-median score,” which indicates “how much of the vote in a state is needed 
to capture half of the representation”; and (4) “partisan bias score,” or “how much of the 
representation would be captured by each party if the election underwent a uniform partisan 
swing to a 50-50 share.” Ex. 1, Duchin Report at 17.       

18 See Tr. 981:12-17 (Professor Devin Caughey testified: “the reports that I’ve seen and 
the testimony that I saw from other experts, especially from . . . Moon Duchin, was excellent, 
and I have no reason to doubt anything that she said”). 
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fairness of the Governor’s Plan.19 Moreover, as shown in Table 3 above, not only 

is the Governor’s Plan one of the (if not the) fairest proposals, but the proposal 

recommended by the Special Master, HB 2146, is the least fair proposal, scoring 

worse than even the “ensemble” mean (meaning HB 2146 is less fair than the 

average of 100,000 randomly-drawn districting plans that already show inherent 

Republican bias). Ex. 2, Duchin Response Report at 4, Table 3. 

In addition to the partisan fairness metrics discussed above, Dr. Duchin also 

employed an “overlay” method, in which she overlaid several plans, including the 

Governor’s Plan and HB 2146, on a sequence of statewide elections in 

Pennsylvania to assess whether close vote margins resulted in a close split in the 

number of seats won (the “Close-Votes-Close-Seats Principle”). Ex. 1, Duchin 

Report at 13.20 As depicted in the figure below, if an election is near even (placing 

it horizontally near the center of the plot), then the corresponding data point 

should, from a fairness perspective, tend to fall at the bulls-eye in the middle of the 

plot rather than falling consistently above or below the target.  

                                                 
19 See, e.g., Tr. 266:14-21 (Dr. DeFord testifying that the Governor’s Plan and the Carter 

Plan are the “best performing maps” using the mean efficiency gap score for partisan fairness); 
id. at 972:8-18 (Professor Caughey testifying that the Governor’s Plan rated “very similarly on 
partisan fairness metrics” to the 2018 Remedial Plan adopted by the Pennsylvania Supreme 
Court); Caughey Response Report at 2 (concluding that the Governor’s Plan is “by far” more fair 
than HB 2146).  

20 As noted above, the North Carolina Supreme Court recently voiced its support for Dr. 
Duchin’s “Close-Votes-Close-Seats Principle.” Harper, 2022 WL 343025, at *2. 
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Ex. 1, Duchin Report at 14, Figure 4. 

Applying these principles to the plans, Dr. Duchin demonstrated that HB 

2146 nearly always misses the bulls-eye, while the Governor’s Plan generally hits 

and tightly circles the bulls-eye. Id. at 16. Dr. Duchin summarized HB 2146’s 

performance as “consistently converting close elections to heavy Republican 

representational advantages”; by contrast, the Governor’s Plan “does an excellent 

job of hitting that [bulls-eye] target.” Tr. 364:20-365:9. 
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Ex. 1, Duchin Report at 16, Figure 6. (The “CitizensPlan” graph depicts the results 

of elections under a version of a plan submitted by Draw the Lines PA.)  

3. The Governor’s Plan Is in the Top Tier on Both the Neutral 
Floor Criteria and Partisan Fairness 

As Dr. Duchin concluded, only the Governor’s Plan is in the top tier of the 

proposed plans at LWV I step one, i.e., satisfies the floor criteria even if the floor is 

set very high, and is in the top tier of plans at LWV I step two, by demonstrating 

excellent partisan fairness. See Ex. 2, Duchin Response Report at 5. If the concept 

of tiers is employed—with the top tier of plans being on the “Pareto frontier,” i.e., 

plans that manage the tradeoffs as well as or better than any other option—then it 
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is reasonable to ask which plans are in the top tier for both the traditional principles 

and for partisan fairness metrics. As Dr. Duchin testified, “it turns out there’s only 

one map in both sets, and that’s the Governor’s plan.” Tr. 393:18-25. Put 

differently, the Governor’s Plan meets and then rises above the floor set by LWV I: 

it provides Pennsylvanians with an equal opportunity to translate their political 

preferences into representation, thus ensuring that the Commonwealth’s elected 

representatives will be responsive and accountable to the Commonwealth’s voters.  

In sum, the evidence shows that the Governor’s Plan best realizes the goals 

set forth by this Court in LWV I, guaranteeing “that the power of [a 

Pennsylvanian’s] vote in the selection of representatives [is] equalized to the 

greatest degree possible with all other Pennsylvania citizens,” LWV I, 178 A.3d at 

817. Particularly in light of the deep flaws in the Special’s Master’s 

recommendation of HB 2146 discussed below, Governor Wolf respectfully 

requests that the Court adopt the Governor’s Plan.  

VI. EXCEPTIONS TO THE SPECIAL MASTERS’ PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. Overview of Exceptions 

When assessed using the neutral criteria and principles of fairness set forth 

in LWV I, HB 2146 is a demonstrably poor performer. Among the 13 plans 

submitted in these proceedings, HB 2146 consistently ranks at or near the bottom 
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of the pack under all metrics. In selecting HB 2146 in spite of its measureable, 

pervasive weaknesses, the Special Master made two categorical errors.  

First, the Special Master incorrectly determined which elements of expert 

testimony to credit and which to discount. That error was endemic, tainting all of 

the Special Master’s conclusions and, in particular, the Report’s assessment of the 

proposed plans’ performance using partisan fairness metrics.  

Second, as reflected in the chart below, the Special Master systematically 

discarded the better and fairer plans—one by one—in reliance on a 

misunderstanding of what LWV I and the Free and Equal Elections Clause 

endeavor to protect (namely, fundamental fairness and equal participation in the 

electoral process).  
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Summary of Special Master’s Analysis 

No.  Proposed Plan Special Master’s Reasons for Criticizing / 
Disqualifying Plan  

1 Carter Plan 
 
(Plan offered by Carter 
Petitioners, developed 
by Dr. Jonathan 
Rodden) 

• Population Equality: Results in districts with a two-
person deviation (Report at 192 ¶ 18, 204) 

• Incumbent Pairings: Includes two Republicans in 
one district (id. at 195 ¶ 32, 204-05)21 

• Least Change: Employs a “least change” approach 
based on a prior court-made plan (id. at 195 ¶¶ 34-
36, 204) 

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap score (id. at 197 ¶¶ 40-43, 205) 

2 Gressman Plan 
 
(Plan offered by 
Gressman Petitioners, 
developed through 
mathematical 
optimization 
techniques) 

• Communities of Interest: Fails to consider 
communities of interest (id. at 156 (FF10), 205) 

• Proportionality/Partisan Fairness: Was purposefully 
created with algorithm designed to optimize partisan 
fairness (id. at 178 (FF2), 205) 

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap and mean-median scores (id. at 197 
¶¶ 40-43, 205) 

                                                 
21 On the topic of incumbent pairings, the final “Recommendations” section of the 

Special Master’s Report criticized only the Senate Democratic Caucus Plan 1 and the Carter Plan 
for “including two Republican incumbents in one congressional district.” See Report § VI at 195 
¶ 32. By contrast, in its Findings of Fact Section (Section V), the Report concluded that, while 
the Senate Democratic Caucus Plan 1 and the Carter Plans each have only one significant 
incumbent pairing, five other plans (the Reschenthaler 1, Citizens Voters, Draw the Lines, 
Senate Democratic Caucus 2, and House Democratic Caucus plans) fare worse by having two 
significant incumbent pairings. For those five plans, the Commonwealth Court concluded in its 
Findings of Fact that because they pair three incumbents of one party, but only one incumbent of 
the other party, they “will be given less weight in this regard.” Id. at 180-83 (FF16-28). The 
Report does not mention in its final Recommendations section, however, the fact that these other 
five plans include two significant incumbent pairings.   

Case 1:22-cv-00208-JPW   Document 38-2   Filed 02/24/22   Page 35 of 126



- 26 - 

No.  Proposed Plan Special Master’s Reasons for Criticizing / 
Disqualifying Plan  

3 Governor’s Plan 
 
(Plan offered by the 
Governor, developed 
by the Governor’s 
office and taking 
account of submissions 
to a public portal) 

• Political Subdivision Splits: Divides Pittsburgh and 
Bucks County into two congressional districts (id. at 
194-95 ¶¶ 25-31, 200) 

• Compactness: Plan’s excellent compactness score 
should be discounted due to split of Pittsburgh (id. 
at 148 (FF4; CL)) 

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap score (id. at 197 ¶¶ 40-43, 201) 

4 Senate Democratic 
Caucus Plan 1 
 
(First plan offered by 
the Senate Democratic 
Caucus) 

• Political Subdivision Splits: Divides Pittsburgh into 
two congressional districts (id. at 194-95 ¶¶ 25-30, 
202) 

• Incumbent Pairings: Includes two Republicans in 
one district (id. at 195 ¶ 32, 202)22 

5 Senate Democratic 
Caucus 
Plan 2 
 
(Second plan offered 
by the Senate 
Democratic Caucus) 

• Political Subdivision Splits: Divides Pittsburgh into 
two congressional districts (id. at 194-95 ¶¶ 25-30, 
202) 

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap score (id. at 197 ¶¶ 40-43, 202)23 

6 House Democratic 
Caucus Plan 
 
(Plan offered by the 
House Democratic 
Caucus) 

• Population Equality: Results in districts with a two-
person deviation (id. at 192 ¶ 18, 203) 

• “Oddly Shaped” District: Draws an oddly shaped 
“Freddy-Krueger like claw” district in Allegheny 
County (id. at 203)  

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap and mean-median scores (id. at 197 
¶¶ 40-43, 203)24 

                                                 
22 But see note 21, supra. Additionally, notwithstanding that the Report did not find that 

Senate Democratic Caucus Plan 1 provides a Democratic advantage based on its efficiency score 
(and it does not), the Report incorrectly stated that it does so in its Recommendations section, 
grouping Senate Democratic Caucus Plan 1 with Senate Democratic Caucus Plan 2. Report at 
201-02 no. 5.  

23 See also note 21, supra. 
24 See also note 21, supra. 
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No.  Proposed Plan Special Master’s Reasons for Criticizing / 
Disqualifying Plan  

7 Draw the Lines Plan 
 
(Plan offered by 
amicus participants 
Draw the Lines PA 
project affiliates, 
derived from citizen-
submitted contest 
entries in Draw the 
Lines PA competition)  

• Political Subdivision Splits: Divides Pittsburgh into 
two congressional districts (id. at 194-95 ¶¶ 25-30, 
201) 

• Proportionality/Partisan Fairness: Splits Pittsburgh 
to “maximize political competitiveness” (id. at 178 
(FF3), 201) 

• Unfair Partisan Gerrymandering: Purportedly yields 
a partisan advantage to Democratic Party based on 
efficiency gap score (id. at 197 ¶¶ 40-43, 201)25 

8 Ali Plan 
 
(Plan offered by 
amicus participants 
Khalif Ali et al., on 
behalf of the Public 
Interest Law Center) 

• Population Equality: Relies on prisoner-adjusted 
population data set (id. at 192-93 ¶¶ 19-21, 199) 

• Political Subdivision Splits: Divides Pittsburgh into 
two congressional districts (id. at 194-95 ¶¶ 25-30, 
199-200) 

 

9 HB 2146 
 
(Plan offered by the Republican Legislative 
Intervenor-Respondents; derived from plan 
by citizen Amanda Holt; was modified and 
then passed by the House of 
Representatives, then passed by the Senate) 

No issues identified 

10 Reschenthaler Plan 1 
 
(First plan offered by Congressman 
Reschenthaler et al.) 

No issues identified26 

11 Reschenthaler Plan 2 
 
(Second plan offered by Congressman 
Reschenthaler et al.) 

No issues identified 

                                                 
25 See also note 21, supra. 
26 See also note 21, supra. 
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No.  Proposed Plan Special Master’s Reasons for Criticizing / 
Disqualifying Plan  

12 Voters of PA Plan 
 
(Plan offered by “Voters of the 
Commonwealth of Pennsylvania” amicus 
participants, Pennsylvania residents who 
intend to support Republican candidates in 
the 2022 elections) 

No issues identified 

13 Citizens Voters Plan  
 
(Plan offered by 
“Citizens Voters” 
amicus participants) 

• Communities of Interest: Fails to show that the plan 
preserved communities of interest (id. at 156 
(FF11), 204) 

• Population Equality: Results in districts with a two-
person deviation (id. at 204)27 

 
 

1. The Special Master Selectively Applied the Neutral Criteria and 
Partisan Fairness Metrics to Disqualify the Statistically Best-
Performing, Most Fair Plans 

In disqualifying plans seriatim, the Special Master misapplied specific 

redistricting criteria (often taking an inconsistent approach with each plan) to 

critique or eliminate various proposals. Perhaps most notably, although the Special 

Master initially purported to give “less weight” to plans that split Pittsburgh, see 

Report at 151-52 (FF19), in practice the Special Master appears to have treated 

splitting Pittsburgh (and Bucks County) as per se disqualifying. Report at 195 

¶¶ 30-31. That was error: (1) almost all experts recognized that line-drawing in 

redistricting plans necessarily involves trade-offs among the various neutral 

                                                 
27 The Citizens Voters Plan was not, however, one of the plans identified as having a two-

person deviation in the Findings of Fact section of the Report. Report at 192 ¶ 18. See also note 
21, supra. 
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criteria; and (2) not one of the other parties or amici sought to justify every 

political subdivision split in their proposed map—indeed, there is no legal 

requirement to do so. (To take just one example, the Republican Legislative 

Intervenor-Respondents provided no justification for HB 2146’s split of 

Washington County, which the Governor’s Plan keeps together.) Further, the 

Report inconsistently applied partisan fairness metrics to eliminate plans broadly 

acknowledged to have high marks on partisan fairness, including the Governor’s 

Plan.  

2. The Special Master Recommended Adoption of HB 2146 
Despite Its Being One of the Least Compact Plans, with the 
Worst Marks on Partisan Fairness 

Following the Special Master’s process of elimination reflected in the above 

chart, four plans remained: HB 2146, both Reschenthaler plans, and the Voters of 

PA Plan. See Report at 207-08 ¶¶ 57-59. The Special Master concluded that these 

plans “are consistent with the Free and Equal Elections Clause of the Pennsylvania 

Constitution, the aspirations and ideals expressed by that constitutional provision 

as pronounced by the Court in LWV II due to their compactness, degree of 

partisan fairness, and specific development of congressional districts.” Id. at 207 

¶ 57 (emphasis added).  

In fact, and as further detailed below, HB 2146 is plainly inferior on both 

compactness and partisan fairness: 
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• HB 2146 consistently scores in the bottom four plans for compactness. Its 
mean Polsby Popper score is 11th out of 13, its mean Schwartz score is 12th 
out of 13, its mean Reock score is last out of 13, its mean Convex Hull score 
is 10th out of 13, its mean Population Polygon score is 9th of 13, and its cut 
edges score is 10th of 13. Ex. 2, Duchin Response Report at 2.28  

 
• HB 2146 consistently converts close votes to a marked Republican seat 

advantage, and HB 2146 consistently scores as the most biased plan or 
one of the three most biased plans on the four metrics Dr. Duchin 
employed to measure the partisan fairness of the proposed plans. 
Specifically, its total efficiency gap score is 11th out of 13, its total Eguia 
metric score is 11th out of 13, its total mean-median score is last out of 13, 
and its total partisan bias score is last out of 13. Ex. 2, Duchin Response 
Report at 4; see also Ex. 1, Duchin Report at 17 (describing various partisan 
fairness metrics).29  
 
In support of its recommendation, the Report stated that the plans “proposed 

by Voters of PA Amici, Reschenthaler 1, and HB 2146 comply with the various 

experts’ universal recognition that the surface areas comprising the district should 

be in accord with the natural, political, and structural geography of those areas.” 

Report at 207 ¶ 58. But this conclusion not only misstates the testimony provided 

at the hearing; it is also untethered to the legal framework set out by LWV I. The 

Report then proceeded to give impermissible deference to HB 2146 based on its 

                                                 
28 The Special Master found Dr. Duchin’s opinion on the compactness of the 13 plans “to 

be credible.” Report at 147 (FF1-3). 
29 Other experts likewise found that HB 2146 performs at the bottom of the pack 

according to partisan fairness metrics. See DeFord Response Report at 15 (reporting HB 2146’s 
mean-median score as last out of the nine plans submitted by parties, and its average efficiency 
gap score as 7th out of those nine plans); Caughey Response Report at 22, Table 6 (reporting HB 
2146’s mean-median and efficiency gap scores as the worst between it, the Governor’s Plan, and 
the Senate Democratic Caucus Plans 1 and 2). See also § VI(E)(3), infra. 
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passage by both chambers of the General Assembly, in spite of its ultimate veto by 

the Governor. Id. at 213-17. At the conclusion of this chain of reasoning, the 

Report formally recommended HB 2146 for adoption. Id. at 216-17 ¶ 97. 

 As detailed below, the fundamental flaws in the Report’s analysis fatally 

compromise its ultimate recommendation.  

B. Exception One – The Special Master’s Report Committed 
Numerous Errors in Its Treatment of Expert Analysis and 
Testimony 

As with its analysis of the proposed redistricting plans, the Report’s 

assessment of the parties’ expert witnesses included significant missteps. Because 

the Special Master discredited experts whose testimony was plainly reliable and 

relied on experts who were unqualified and whose methodology was flawed, the 

Special Master’s conclusions are fundamentally compromised. 

The Special Master’s findings of fact regarding expert testimony are entitled 

to due consideration but are not binding on this Court. See Annenberg, 757 A.2d at 

343. For an expert to be qualified, he or she must demonstrate “knowledge, skill, 

experience, training, or education.” See Pa. R. Evid. 702. And although special 

training or experience is a necessary condition for qualification as an expert 

witness, it is not sufficient; the expert’s testimony must be also “known to him 

because of his special training and experience.” Steele v. Shepperd, 192 A.2d 397, 

398 (Pa. 1963) (emphasis added). Further, the expert may only provide testimony 
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that: “is beyond that possessed by the average layperson”; “will help the trier of 

fact to understand the evidence or to determine a fact in issue”; and uses a 

“methodology . . . generally accepted in the relevant field.” Pa. R. Evid. 702; see 

also Grady v. Frito-Lay, Inc., 839 A.2d 1038, 1043–44 (Pa. 2003) (“[N]ovel 

scientific evidence is admissible if the methodology that underlies the evidence has 

general acceptance in the relevant scientific community.” (citing Commonwealth v. 

Blasioli, 713 A.2d 1117, 1119 (Pa. 1998)). “[T]he proponent of expert scientific 

evidence bears the burden of establishing all of the elements for its admission 

under Pa.R.E. 702.” Grady, 839 A.2d at 1045. 

Here, there are significant errors in the Report’s proposed findings about the 

experts. First, the Report incorrectly rejected two individual conclusions by Dr. 

Moon Duchin (the Governor’s expert) based on the Special Master’s error of 

arithmetic in interpreting Dr. Duchin’s calculations—and despite heavily relying 

on Dr. Duchin’s other conclusions in nearly every other facet of the Report. 

Second and third, the Report ignored disqualifying flaws in the qualifications and 

methodologies of two experts: Dr. Michael Barber and Dr. Keith Naughton. And 

fourth, the Report determined the declaration of Pittsburgh City Controller Michael 

Lamb was “unpersuasive” because of its purported reliance on “personal” 

experience, ignoring that Controller Lamb’s declaration was offered based on his 

professional experience as Controller of the City of Pittsburgh. As discussed 
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below, the Court should give no credit or weight to the testimony of Dr. Barber and 

Dr. Naughton and should give full credit and weight to the testimony of Dr. 

Duchin and Controller Lamb.    

1. The Report Erred in Discrediting Two Scores Reported by Dr. 
Duchin Based on an Error of Arithmetic in Comparing the 
Scores  

As a general matter, the Special Master relied heavily on Dr. Duchin’s 

testimony. From the Report’s very first conclusion of law, Report at 137 (CL1), the 

Report credited Dr. Duchin’s analysis at least 36 times.30 The Special Master 

accepted or adopted Dr. Duchin’s analysis on the following topics:  

• Contiguity, Report at 137 (CL1);  

• Political Subdivision Splits, id. at 142-43 (FF3-4); 

• Compactness, id. at 147-48 (FF1-3);   

• Communities of Interest, id. at 155 (FF6-7);  

• Partisan Geography, id. at 164 (FF9-10); and 

• Protection of Incumbents, id. 178-79 (FF1-3). 

While generally recognizing Dr. Duchin’s careful and credible analysis, the 

Special Master misunderstood two of Dr. Duchin’s calculations of partisan fairness 

scores. Reviewing Dr. Duchin’s “mean-median numbers” against other experts’ 

                                                 
30 See Report at 137 (CL1); 141 (FF1-4); 142-43 (FF3-4); 143 (FF12); 144 (FF16); 145 

(FF28); 146 (FF31); 147 (FF42); 147-48 (FF1-4); 149 (FF7); 155 (FF6-7); 164 (FF9-10); 178-79 
(FF1-3); 182 (FF3); 193 ¶ 22; 196-97 ¶ 38; and 206-07 ¶¶ 50-54. 
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conclusions, the Special Master concluded that Dr. Duchin’s totals were “extreme 

outliers” and thus “not credible.” Id. at 172 (FF26). The Special Master similarly 

rejected Dr. Duchin’s “efficiency gap numbers” as “extreme outliers.” Id. at 175 

(FF17). But the undisputed evidence demonstrates that the Special Master 

misinterpreted Dr. Duchin’s calculations. 

 Other than Dr. Duchin, the experts who conducted mean-median and 

efficiency gap analyses reported values as an average over the elections that they 

considered. It appears that the Special Master did not appreciate that Dr. Duchin’s 

mean-median and efficiency gap calculations, as clearly identified in her response 

report, were presented as sum totals across all elections Dr. Duchin analyzed, 

rather than per-election average calculations. See Ex. 2, Duchin Response Report 

at 4, Table 3 (identifying “total mean-median” and “total efficiency gap”) 

(emphasis added). In other words, for each proposed plan that she analyzed, Dr. 

Duchin summed her mean-median calculations based on results from 12 elections, 

and summed her efficiency-gap calculations based on results from 12 elections. As 

Dr. Duchin explained in her testimony:  

A.  [I]f you wanted to turn these into something comparable to an 
individual election, you’d need to divide by 12 because this is 
the sum over 12 elections. 

 
Q.  So if you divide by 12, you get a percent? 
 
A. Yes. Then you can interpret it that way. 
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Tr. 456:4-12. 
 
Understanding the above, doing the simple arithmetic of dividing by 12 

makes clear that Dr. Duchin’s calculations were not outliers when compared to 

other experts’ scoring. The following chart shows the Special Master’s summary of 

various experts’ mean-median differences, calculated for HB 2146: 

Summary of Mean-Median Differences: HB 2146  
(Report at 169 (FF14)) 

Expert Mean-Median Difference (0 is most 
fair) 

Dr. Barber (per election average) -.015 (1.5% Republican advantage) 
Dr. DeFord (per election average) -.029 (2.9% Republican advantage) 
Dr. Rodden (per election average) -.024 (2.4% Republican advantage) 
Dr. Duchin (sum total) -.2927  

 
After dividing Dr. Duchin’s calculation by 12 to convert her total mean-median 

calculation into a per-election average, Dr. Duchin’s mean median score is well 

within the other experts’ range of scores: 

Expert Mean-Median Difference (0 is most 
fair) 

Dr. Barber (per election average) -.015 (1.5% Republican advantage) 
Dr. DeFord (per election average) -.029 (2.9% Republican advantage) 
Dr. Rodden (per election average) -.024 (2.4% Republican advantage) 
Dr. Duchin (per election average) -.024 (2.4% Republican advantage) 

 
Repeating the same process using the Special Master’s summary of various 

experts’ efficiency-gap scores for HB 2146 yields the same results: 
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Summary of Efficiency Gap: HB 2146  
(Report at 173 (FF7)) 

Expert Efficiency Gap (0 is most fair) 
Dr. Barber (per election average) -.025 (2.5% Republican advantage) 
Dr. DeFord (per election average) -.063 (6.3% Republican advantage) 
Dr. Caughey (per election average) -.066 (6.6% Republican advantage) 
Dr. Duchin (sum total) -.8336  

 
Dividing Dr. Duchin’s efficiency gap score by 12 again converts a sum total into a 

per election average, consistent with the other experts’ calculations: 

Expert Efficiency Gap (0 is most fair) 

Dr. Barber (per election average) -.025 (2.5% Republican advantage) 
Dr. DeFord (per election average) -.063 (6.3% Republican advantage) 
Dr. Caughey (per election average) -.066 (6.6% Republican advantage) 
Dr. Duchin (per election average) -.069 (6.9% Republican advantage) 

 
That simple adjustment (dividing by 12) converts Dr. Duchin’s total mean-

median and total efficiency gap calculations to a format that is readily comparable 

to the other experts’ analyses, belying the Special Master’s conclusion that Dr. 

Duchin’s mean-median difference and efficiency gap calculations were outliers. 

Indeed, these charts show that it is Dr. Barber’s scores, not Dr. Duchin’s, that are 

outliers.31 See infra Section VI(E)(3). 

                                                 
31 Among Dr. Duchin, Dr. DeFord, Dr. Rodden, and Dr. Caughey, the small 

discrepancies are easily accounted for by the slightly different timespan of elections under 
consideration.  
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 As a final note, the legal conclusions section of the Special Master’s Report 

fails to acknowledge Dr. Duchin’s use of two other metrics, the total Eguia metric 

and total partisan bias calculation. The Report’s overview of the “Plans Presented 

to the Parties and Amicus Participants” notes that Dr. Duchin computed the 

proposed plans’ partisan fairness using each measure. Report at 82-83 (FF153, 

FF155, FF157), 123. Those calculations, identified above (see § V(B)(2) supra), 

resoundingly demonstrate the excellent partisan fairness of the Governor’s Plan. 

But the Report includes no conclusion addressing the total Eguia metric and total 

partisan bias calculation. Because no expert rebutted these metrics or calculations, 

the Court should rely on them as further evidence that the Governor’s Plan 

epitomizes partisan fairness. 

In sum, the Governor respectfully submits that this Court should accept and 

give significant weight to all of Dr. Duchin’s opinions and testimony. 

2. This Court Should Not Rely on the Opinion of Dr. Barber 
Because He Is Unqualified in the Area in Which He Opined, 
His Methodology Is Not Generally Accepted, and His Analysis 
Had Serious Flaws 

(a) Dr. Barber’s Opinions Should Receive Little or No 
Weight Because He Was Unqualified to Give Them 

Dr. Barber’s testimony should garner little if any credit because he offered 

expert testimony that was beyond the scope of his special training and experience. 
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Accordingly, the Court should not credit the Special Master’s reliance on his 

opinions. 

The Special Master “credit[ed] the opinions and methodology of Dr. Barber” 

based on his status as “an associate professor of political science at Brigham 

Young University and faculty fellow at the Center for the Study of Elections and 

Democracy in Provo, Utah, who received his PhD in political science from 

Princeton University in 2014 with emphasis in American politics and quantitative 

methods/statistical analyses.” Report at 165 (FF8).  

But Dr. Barber was not offered as a general expert on political science or 

American politics. Rather, as shown by Dr. Barber’s opening report, he was “asked 

by counsel to review [HB 2146] … and compare it to a set of simulated 

redistricting plans across a number of factors commonly considered in the 

redistricting process and in redistricting litigation.” Barber Report at 3. To do this, 

Dr. Barber “implement[ed] a publicly available and peer-reviewed redistricting 

simulation algorithm to generate 50,000 simulated district maps, each containing 

17 congressional districts.” Id. Dr. Barber then “compare[d] the simulated plans 

against [HB 2146] using a number of commonly used redistricting criteria to assess 

whether [HB 2146] is consistent with what one would expect to see in a 

redistricting plan composed without reference to any racial or partisan 

considerations.” Id. 
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Dr. Barber was not qualified to offer expert testimony on reapportionment 

and partisan influence in the redistricting process, nor was he qualified to use an 

algorithm to generate simulated redistricting maps. Dr. Barber has not published 

“on these particular topics,” and his “academic work has not focused on 

redistricting.” Tr. 561:17-25. Indeed, although Dr. Barber’s CV boasts publications 

on many other topics, he has never been published “in the area of redistricting” at 

all, let alone on the subject of “partisan influence in the redistricting process.” Id. 

at 562:4-12. Dr. Barber also agreed that none of his publications “involve[d] 

simulated redistricting analyses.” Id. at 562:13-16. Additionally, Dr. Barber 

testified that prior to his work in Pennsylvania this year and the very recent North 

Carolina redistricting trial, Dr. Barber had never used “any algorithm to generate 

simulated district maps.” Id. at 562:25-563:24; see also id. at 561:4-12. Nor was 

Dr. Barber involved in writing or testing the algorithm that he used. Id. at 512:15-

22, 596:18-22.  

“An expert may express his opinion only on matters which are within his or 

her scientific training and experience.” Commonwealth v. Crawford, 364 A.2d 660, 

664 (Pa. 1976) (citation omitted); see also Steele, 192 A.2d at 398 (affirming 

disqualification of expert who did not have experience doing the specific task at 

issue); Wilson v. Woods, 163 F.3d 935, 937 (5th Cir. 1999) (affirming 

disqualification of expert who has “recently shifted his professional emphasis” to 
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expertise for which he was offered). “The problem in this case is that the testimony 

was … beyond the range of the training, knowledge, intelligence, and experience 

of” Dr. Barber. Crawford, 364 A.2d at 664.  

This Court would not be alone in concluding that Dr. Barber is unqualified 

to testify about the topics on which he opined. As noted, Dr. Barber testified that 

he had used his current methodology in only two other instances, each very recent. 

Tr. 561:4-12. One of those was to analyze the Pennsylvania state legislative plan 

under consideration by the Pennsylvania Legislative Reapportionment Commission 

(“LRC”). Id. Earlier this month, Professor Mark Nordenberg, Chair of the LRC, 

concluded that Dr. Barber was unqualified to use the very same methodology to 

analyze the state legislative plan: “When I reviewed the resume of the young 

faculty member called as an expert by the House Republican caucus, … what 

really caught my attention is that this academic expert has not published a single 

academic article in the areas for which his expert testimony was being 

presented.”32  

                                                 
32 Statement of Professor Nordenberg at 17-18, Meeting of the Pennsylvania Legislative 

Reapportionment Commission Approval of a Final Plan (Feb. 4, 2022) (“Nordenberg 
Statement”) https://www.redistricting.state.pa.us/resources/Press/2022-02-04%20Chairmans% 
20Statement.pdf.  

The Court can take judicial notice of Professor Nordenberg’s statement as published on 
the LRC’s state-run website. See, e.g., In re Dawkins, 98 A.3d 755, 759 (Pa. Commw. Ct. 2014) 
(taking judicial notice of Department of State website); accord Hill v. Dept. of Corrections, 64 
A.3d 1159, 1165 n.3 (Pa. Commw. Ct. 2013) (taking judicial notice of Department of 
Corrections website); Williams v. City of Philadelphia, 188 A.3d 421, 439 n.5 (Pa. 2018) 
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 Because Dr. Barber’s testimony exceeded his qualifications and experience, 

his opinions should be afforded little or no credit.  

(b) Dr. Barber’s Testimony Should Receive Little or No 
Weight Because His Methodology Is Not Generally 
Accepted 

Dr. Barber’s testimony was also improper (or should receive little weight) 

for the independent reason that Dr. Barber’s methodology has not “achieved 

‘general acceptance’ in the relevant scientific community.” Blum ex rel. Blum v. 

Merrell Dow Pharm., Inc., 764 A.2d 1, 2 (Pa. 2000).  

As Dr. Barber testified, he used a “sequential Monte Carlo analysis,” which 

he described as “a very new algorithm,” to create the maps he relied on for the 

simulation analysis he performed. Tr. 598:21-599:24. Dr. Barber conceded that this 

Sequential Monte Carlo (“SMC”) analysis methodology is not yet peer-reviewed, 

id. at 599:25-600:10, and that the papers he cited in support of the analysis he used 

were in fact describing a different methodology altogether, the Markov Chain 

Monte Carlo (“MCMC”) method, id. at 596:22-599:24. Because Dr. Barber’s 

methodology has not been peer-reviewed and has not been adequately tested, it is 

not generally accepted.  

                                                 
(Wecht, J., dissenting) (taking judicial notice of Philadelphia City Council committee meeting 
transcripts available on council’s website).  
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(c) Dr. Barber’s Testimony Should Receive Little or No 
Weight Because of Significant Flaws in His Analysis  

Beyond the fact that Dr. Barber is unqualified, and that his methodology is 

not generally accepted, Dr. Barber’s execution of his methodology was also 

fundamentally flawed.  

In Dr. Barber’s opening report, he described his “methods” as follows: 

To gauge the degree to which the HB2146 plan is a partisan 
gerrymander, I conduct simulated districting analyses to allow me to 
produce a large number of districting plans that follow traditional 
redistricting criteria using small geographic units as building blocks 
for hypothetical legislative districts. This simulation process ignores 
all partisan and racial considerations when drawing districts. Instead, 
the computer simulations are programmed to create districting plans 
that follow traditional districting goals without paying attention to 
partisanship, race, the location of incumbent legislators, or other 
political factors. This set of simulated districts is helpful because it 
provides a set of maps to which we can compare the HB2146 map 
that also accounts for the geographic distribution of voters.  
 

Barber Report at 11. Dr. Barber further agreed that to validly compare the 

proposed redistricting plans with a control set, he would need to create sample 

maps “under the same conditions” as the proposed plans being compared. Tr. 

567:12-25. But as Dr. Barber conceded during his testimony, the map simulations 

he relied upon in forming his conclusions—i.e., that were the entire basis for his 

opinions and testimony—were fundamentally dissimilar to the proposed 

redistricting plans at-issue in this case.  
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First, Dr. Barber testified that in his simulation set of maps, he allowed no 

more than one split municipality (Philadelphia), even though every one of the maps 

before the Court, including the HB 2146 map, splits at least 16 municipalities. Id. 

at 570:17-571:18; Ex. 2, Duchin Response Report at 2, Table 1.  

Further, other experts testified that they were unable to confirm Dr. Barber’s 

analysis. Dr. Duchin, for example, testified that “[s]ome of the expert reports 

provide you enough detail to see the results election by election.… [F]rom my 

review, it’s my understanding in particular that Doctor Barber’s reports do not.” 

Tr. 367:13-22. “[I]t was much harder to audit and spot – check some of Doctor 

Barber’s findings because there’s so much averaging happening. But in the 

instances where I was able to, I found some clear errors of calculation.” Id. at 

368:12-18; see also id. at 446:6-447:14. Dr. Duchin explained: “[I]n a few cases 

where I was able to check an outcome, I think he may be systematically off by a 

seat [for Democrats or Republicans]. And when he’s reporting his averages and 

making a big difference about 9/8 [Democratic seat advantage] versus 8/9, being 

off by a seat can really matter.” Id. at 389:18-25. 

Additionally, Dr. Barber’s opening report demonstrates that he did not study 

elections individually, instead only using a blended or averaged election index with 

a non-standard methodology. Dr. Barber stated that he conducted his analysis using 

“all statewide [non-judicial] elections conducted between 2012 and 2020.” Barber 
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Report at 15. This dataset consists of four contests from 2020, two from 2018, five 

from 2016, one from 2014, and five from 2012.  Id. at 15 n.14; see also Tr. 588:5-

8. This makes 17 elections in all. Whereas the common methodology in election 

analysis would be either to study the elections individually or to average them with 

equal weight, see Tr. 365:21-367:5, Dr. Barber instead summed the votes over all 

the elections, thereby giving far greater weight to the elections from years with a 

presidential contest, relative to midterm years, see id. at 586:19-591:5. Dr. Barber 

acknowledged this limitation of his methodology in his testimony, id., and his 

reports cited no published work in political science or data science that uses this 

unconventional averaging methodology. This flawed methodology is another 

possible explanation for Dr. Barber’s numbers so significantly diverging from 

those of other experts, (see § VI(B)(1), supra), and it adds to the many indications 

that his quantitative conclusions regarding “Democratic leaning seats” should be 

regarded as highly unreliable. 

The Court should afford little weight to Dr. Barber’s approach.    

(d) Numerous Other Bodies Have Rejected or Discounted 
Similar Testimony from Dr. Barber 

Other tribunals’ skepticism of Dr. Barber’s testimony further calls into 

question the Special Master’s wholesale acceptance of his opinions.  

Most telling is the criticism of Dr. Barber’s methodology by Professor 

Nordenberg, Chair of the LRC. As noted above, Dr. Barber’s analysis for the LRC 

Case 1:22-cv-00208-JPW   Document 38-2   Filed 02/24/22   Page 54 of 126



- 45 - 

is one of the only instances in which he previously used the same algorithm that he 

used to form his opinions here, (see § VI(B)(2)(a) supra). Professor Nordenberg 

stated that in the LRC proceedings, the Commission also heard testimony from 

Professor Kosuke Imai, the Harvard professor who “actually developed the 

algorithm used by [Dr. Barber] to analyze” the LRC plan and proposed 

congressional redistricting plans.33 According to Professor Nordenberg, when 

Professor Imai scrutinized Dr. Barber’s conclusions about the LRC plan: “(1) 

[Professor Imai] could not replicate the results, which raises questions; [and] (2) 

when [Professor Imai] used the algorithm that he had developed to assess the 

preliminary plan himself, he found that plan to be less of a statistical outlier than 

the House Republicans [and Dr. Barber] had claimed[.]”34 This criticism is 

particularly noteworthy because during Dr. Barber’s testimony in this case, Dr. 

Barber pointed to Professor Imai’s use of the algorithm in the LRC proceedings to 

demonstrate its reliability. See Tr. 663:8-23.35 Professor Imai’s rejection of Dr. 

Barber’s findings in the LRC proceedings underscores that, even putting aside his 

choice of the algorithm itself, Dr. Barber’s use of the algorithm is highly 

                                                 
33 See note 33, supra, Nordenberg Statement at 18.  
34 Id.   
35 Due to a scrivener’s error, the transcript of the evidentiary hearing in the 

Commonwealth Court incorrectly refer to Professor Imai as Khalif Ali; Khalif Ali is one of the 
amici in this case.  
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questionable and his results should not be regarded as reliable, especially when 

they conflict with the findings of the other experts, who are indisputably leaders in 

this area.  

Other courts have reached similar conclusions discounting the reliability of 

Dr. Barber’s analysis. In at least two other cases, Dr. Barber has testified, as he did 

here, about the effect of various states’ political geography on apportionment. See, 

e.g., id. at 506:15-509:9. Most recently, in Adams v. DeWine, --- N.E.3d ----, Nos. 

2021-1428 and 2021-1449, 2022 WL 129092 (Oh. Jan. 14, 2022), the Ohio 

Supreme Court rejected Dr. Barber’s political geography testimony, holding “that 

the body of petitioners’ various expert evidence significantly outweighs the 

evidence offered by [Barber and the other respondents’ experts] as to both 

sufficiency and credibility.” Id. at *11. In other jurisdictions, the criticism of Dr. 

Barber has been even more pointed. In Common Cause v. Lewis, No. 18 CVS 

014001, 2019 WL 4569584 (N.C. Super Ct. Sept. 3, 2019), again in the context of 

testimony about political geography, the court identified a litany of “shortcomings 

in Dr. Barber’s analysis,” and, as a result gave “little weight to his testimony.” Id. 

at *94-95.36  

                                                 
36 Dr. Barber also provided testimony in Jones v. DeSantis, 462 F. Supp. 3d 1196 (N.D. 

Fla. 2020), on a subject not related to his opinions in this case. (Jones was later reversed and 
vacated on grounds unrelated to Dr. Barber’s testimony.) The district court’s criticism of Dr. 
Barber’s testimony is scathing. The court stated: “I do not credit the testimony. Indeed, one in 

Case 1:22-cv-00208-JPW   Document 38-2   Filed 02/24/22   Page 56 of 126



- 47 - 

Given the many issues with Dr. Barber’s qualifications and methodology, 

the Court should not credit his testimony. 

3. This Court Should Not Rely on the Opinion of Dr. Keith 
Naughton Because He Lacks Sufficient Experience, Employed 
No Methodology, and Is Unfamiliar with the Legal Framework 
for Assessing Proposed Plans 

The Special Master also erred in crediting the opinion of Dr. Keith 

Naughton, who testified on behalf of the Reschenthaler Intervenor-Respondents.  

Dr. Naughton’s opinions lack credibility and should be discounted because 

(1) he is a partisan political operative with no demonstrated experience in 

redistricting; (2) his opinion is just that—his own opinion—unsupported by any 

particular methodology, evidence, data analysis, or authority; and (3) he testified 

that has never read this Court’s League of Women Voters precedential opinion 

from 2018, nor did he factor its mandate or guiding principles into the opinions he 

offered in this case.  

First, as to his lack of relevant experience, Dr. Naughton testified that “much 

of [his] professional career has been dedicated to helping Republican candidates in 

Pennsylvania win their seats.” Tr. 769:19-770:4; see also Report at 94 (FF218). Dr. 

Naughton conceded that he is not a mathematician; further, he agreed that his CV 

identifies “no particular experience in redistricting,” and that he has never served 

                                                 
search of a textbook dismantling of unfounded expert testimony would look long and hard to 
find a better example than the cross-examination of this expert.” Id. at 1246-47. 
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as an expert in redistricting litigation before. Tr. 777:17-778:9, 792:3-5; see also 

Report at 93 (FF215). As to his purported opinions on “the community interests 

undergirding the Free and Equal Elections Clause,” Report at 94 (FF221), his 

testimony in no way established sufficient experience with or knowledge about 

each of the vast number of areas in Pennsylvania he testified about; accordingly, 

his claim to be able to speak to the desires of those communities should not be 

credited. See, e.g., Tr. 690:11-22 (asserting only that Dr. Naughton has “been in all 

67 counties,” and has “experience in all 67 counties” during his 15 years of 

running campaigns for Republican candidates).  

Second, Dr. Naughton agreed that his report “does not identify any particular 

methodology” that he used to arrive at his conclusions, and does not “cite any 

authority or particular evidence for [his] opinions.” Tr. 779:12-21, 813:5-22; see 

also Report at 94 (FF219). Moreover, Dr. Naughton conceded that he provided no 

quantitative analysis of how any of the proposed plans perform on the neutral 

redistricting criteria. Tr. 792:13-22, see also Report at 94 (FF220). Dr. Naughton 

further testified that he did not “consider vote dilution in [his] analysis to reach the 

conclusions [he] reached.” Tr. 861:13-16. 

Third, considering his testimony that he has never read even a summary of 

the LWV I opinion, Dr. Naughton certainly did not factor its mandate or guiding 

principles into his assessment of the maps offered here. Specifically, Dr. Naughton 
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testified that while he “may have seen a citation to” the LWV I decision from 2018, 

he has never read the opinion or even a summary of it. Id. at 816:10-817:24. He 

further testified that he was not aware, even vaguely, that LWV I held that there 

were such things as unconstitutional gerrymanders, or had invalidated a map on 

that basis. Id. at 822:18-824:10. Even more problematically, in an article entitled 

“Gerrymandering Merry-Go Round” published in PA Townhall.com on February 

14, 2018 (one week after the LWV I decision), Dr. Naughton wrote: “Those who 

shake their fists at gerrymandering and clog the courts with their lawsuits are really 

announcing their own rigidity and intellectual bankruptcy to the world.”37 Tr. 

818:19-821:3. 

Puzzlingly, despite these severe credibility issues, the Special Master 

appeared to give Dr. Naughton special credit based on his status as the sole non-

mathematician or data scientist who testified at the hearing, finding that he 

provided a “unique” perspective. See Report at 94, FF220-21, FF225 (while Dr. 

Naughton “provided no quantitative analysis of how any of the proposed plans 

perform on the neutral redistricting criteria,” his testimony was “unique in this 

regard as no other expert was offered to opine on the community interests 

                                                 
37 The existence and timing of this article call into question the veracity of Dr. 

Naughton’s testimony that he was wholly ignorant of LWV I. See Keith Naughton, 
Gerrymandering Merry-Go-Round, PA TownHall.com (Feb. 14, 2018), 
https://www.patownhall.com/gerrymandering-merry-go-round/.  
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undergirding the Free and Equal Elections Clause”). As explained above, however, 

his opinions lack any credible foundation—they are nothing more than ipse dixit—

and should carry little, if any, weight with this Court.  Cf. Gen. Elec. Co. v. Joiner, 

522 U.S. 136, (1997) (“[N]othing in … the Federal Rules of Evidence requires a 

district court to admit opinion evidence that is connected to existing data only by 

the ipse dixit of the expert.”); accord Walsh Est. of Walsh v. BASF Corp., 234 A.3d 

446, 466 (Pa. 2020) (“[W]e can agree with the United States Supreme Court that, 

in assessing the admissibility of an expert’s testimony, a court should not turn a 

blind eye when an expert connects his method to his conclusion only by the 

because-I-said-so of his ‘ipse dixit[.]’”).  

4. The Special Master Erred by Discrediting the Report of 
Michael Lamb, Pittsburgh City Controller 

The Special Master further erred in finding that the Declaration of Michael 

Lamb was not “particularly useful or credible.” Report at 150 (FF13). 

At the hearing, the Senate Democratic Intervenors submitted into evidence a 

report by Michael Lamb, the Pittsburgh City Controller. See Assessment of 

Reapportionment Plan as Submitted by Pennsylvania Senate Democratic Caucus as 

it relates to Pittsburgh and its Southern and Western Neighborhoods (Jan. 24, 

2022) (the “Lamb Report”). Mr. Lamb’s Report sets out his extensive professional 

and personal background and involvement in the Pittsburgh community, 

establishing that he (1) is currently the elected City Controller of Pittsburgh, 
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serving in his fourth term; (2) has lived in the south hills of Pittsburgh his whole 

life; (3) was previously elected county wide as the Allegheny County 

Prothonotary; and (4) previously worked in Pittsburgh City Council. Id. at 1. Mr. 

Lamb opines that splitting Pittsburgh into two different congressional districts is 

the best solution for long-established communities, citing “clear dissimilarities 

among the[] southern and western communities of interest and the rest of 

Pittsburgh.” Id. at 1-2.  

Yet the Special Master rejected Mr. Lamb’s opinion in a single paragraph, 

finding his declaration “unpersuasive because it is based on Mr. Lamb’s life and 

subjective personal experiences, which the Court does not find particularly useful 

or credible.” Report at 150 (FF13) (emphasis in original). The Special Master 

further stated that Mr. Lamb “was not presented as an expert and his declaration 

does not address why it is absolutely necessary to split the City of Pittsburgh to 

achieve population equality in any congressional district.”38 Id. (FF13). 

Inconsistently, however, the Special Master found Dr. Naughton’s testimony 

regarding communities of interest to be “credible” based on his “professional and 

personal experience.” Id. at 154 (FF3) (emphasis added). Mr. Lamb’s statements, 

which are undoubtedly based on both his personal and professional experience as 

                                                 
38 As is explained in Section VI(C)(3)(b), infra, there is simply no requirement that each 

proposed plan address, for each political subdivision split, why it was “absolutely necessary” to 
do so to achieve population equality.  
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the elected Pittsburgh City Controller, are certainly more credible than Dr. 

Naughton’s, given that Mr. Lamb opines exclusively about Pittsburgh 

communities, and his constituents consist entirely of Pittsburgh residents from both 

political parties as well as those unaffiliated with any party. Accordingly, the Court 

should credit the opinions provided by Mr. Lamb in the Lamb Report.  

C. Exception Two – The Special Master Disqualified the Maps Least 
Likely to Cause Systematic Vote Dilution Due to a Fundamental 
Misunderstanding of the Free and Equal Elections Clause 

1. District Maps Should Be Fair, Meaning That They Should 
Provide Voters an Equal Opportunity to Elect the 
Representatives of Their Choice, and They Should Not 
Entrench a Structural Partisan Advantage   

The Special Master improperly placed a thumb on the scales in favor of 

plans that deliver a partisan advantage to one political party, out of misguided 

veneration of blindly drawn maps, couched as deference to Pennsylvania’s 

purported “political geography.” In assessing partisan fairness, the Report stressed 

the Special Master’s view that the “natural state of political voting behavior and 

tendencies in the entirety of the Commonwealth” benefits Republican candidates. 

Report at 196-97 ¶ 39. The Report concluded that because the resultant “most 

typical outcome” in randomly drawn redistricting plans in Pennsylvania is 

Republican advantage, id. at 84 (FF166), any proposed plan that pursued partisan 

fairness in the face of Pennsylvania’s “natural and undisputed Republican tilt” 

would be engaged in “a subspecies of unfair partisan gerrymandering.” Id. at 197 ¶ 

Case 1:22-cv-00208-JPW   Document 38-2   Filed 02/24/22   Page 62 of 126



- 53 - 

40. Consequently, the Report gave less weight to any proposed redistricting plan 

that yielded what the Special Master called “partisan advantage to the Democratic 

Party” according to the plan’s mean-median scores or efficiency gap scores. Id. at 

197 ¶¶ 41-42.  

This approach was victim to, as Dr. Duchin testified, “a frequent conceptual 

mistake that people make with ensemble analysis, and that mistake is that typical is 

best. If you were drawing plans and you looked at a range of compactness scores, 

you wouldn’t want a typical compactness score, you’d want a good one. And the 

same princi[ple] is operative here” with partisan fairness.” Tr. 379:10-19. Partisan 

fairness does not extol typicality; it ensures that elected representatives are 

responsive and accountable, and that all voters have an equal opportunity, to the 

greatest degree possible, to elect the candidates of their choice. See Tr. 449:21-

450:16.  

Even Dr. Barber, the expert for the Republican Legislative Intervenor-

Respondents, conceded that a fairer map is better than a typical map. Posed with a 

colorful hypothetical in which “a million monkeys in front of typewriters…banged 

out two redistricting plans[,]” Dr. Barber was given a choice: Either (1) a plan that 

“looks a whole lot like the median plan, the middle plan, the average plan in [Dr. 

Barber’s] simulation. So it’s completely unbiased in that first sense, but it’s very 

biased in the second sense in that it’ll result in one party’s voters getting a lot 
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fewer seats out of their votes than the other”; or (2) a plan that “does the opposite. 

They get rid of the bias that harms the voter, so the voters are treated equally but 

they’ve created an outlier compared to [Dr. Barber’s] simulated maps.” Id. 582:17-

584:01, Dr. Barber, tellingly, chose the second, fairer map: “[H]olding all other 

factors equal, and you have the choice between these two plans, then I think you 

could pick the one that was less biased.” Id. at 585:20-24.  

Nothing about Dr. Barber’s admission that typical is not always best should 

be surprising. The Special Master’s charge, as put succinctly by Dr. Duchin, was to 

“choose an excellent plan.” Id. at 450:16. In reapportionment, as in literature,39 fine 

art,40 and science,41 there is no rule “that requires that we pick the most typical.” 

Tr. 450:14-15. Under mean-median scores, efficiency gap scores, and other 

comparable partisan fairness metrics, an ideally “fair” plan—a plan that provides 

no structural advantage to either party—will receive a score of zero. Id. at 369:3-

371:24; see also Ex. 1, Duchin Report at 17 (“zero is ideal”).Therefore, when 

analyzing partisan fairness metrics, the Special Master erred in focusing solely on 

                                                 
39 See Commonwealth v. Neely, 561 A.2d 1, 2 (Pa. 1989) (quoting Shakespeare and 

Cervantes). 
40 See Commonwealth v. Barnes Found., 159 A.2d 500, 501 (Pa. 1960) (identifying the 

works of “Renoir, Cezanne, Manet, Degas, Seurat, Rousseau, Picasso, [and] Matisse” as 
“treasures”).  

41 See Potter Title & Tr. Co. v. Knox, 113 A.2d 549, 554 (Pa. 1955) (Musmanno, J., 
dissenting) (describing “the monumental truths” of “Sir Isaac Newton and Nicholas 
Copernicus”).  
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whether the proposed plans have positive or negative scores (which the Special 

Master equated with Republican and Democratic advantage). Instead, to determine 

a proposed plan’s fairness, the key is to assess the magnitude of each score, i.e., 

how near it comes to a score of zero. Because the Special Master did not properly 

apply partisan fairness metrics, this Court should not adopt the Report’s partisan 

fairness findings or conclusions.    

2. The Special Master Overlooked that the Neutral Redistricting 
Criteria Are a Means to Ensuring Free and Equal Elections  

In applying the LWV I neutral criteria, the Special Master employed an 

overly rigid approach that appears, at least at times, to have been more a process of 

elimination than an application of the principles animating the criteria, i.e., 

ensuring Free and Equal Elections and avoiding “unfairly dilut[ing] the power of a 

particular group’s vote for a congressional representative.” 178 A.3d at 817. For 

example, the Report’s analysis selectively focused on individual criteria, rather 

than holistically assessing how the plans fared across all criteria. See generally 

Report at 137-61. This approach risked allowing individual metrics to dominate, 

while overlooking that, as the parties’ experts broadly agreed, reapportionment and 

line-drawing necessarily entail trade-offs.42 At bottom, the Report lost sight of the 

                                                 
42 See Tr. 94:25-95:13, 106:1-6 (Rodden); id. at 211:11-212:9, 215:17-216:9 (DeFord); 

id. at 338:6-18, 339:12-342:11 (Duchin); id. at 627:13-628:13 (Barber); id. at 764:25-765:13, 
829:19-830:3 (Naughton). 
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fundamental purpose of the neutral criteria, which is to help ensure that equal 

opportunity is provided to individuals to translate their political preferences into 

representation. The true shibboleth of “Free and Equal Elections” is each voter’s 

“equally effective power to select the representative of his or her choice.” LWV I, 

178 A.3d at 814.  

3. The Special Master Improperly Applied the Criterion of 
Respecting Political Subdivision Boundaries 

In particular, the Special Master committed a significant error by improperly 

elevating one of the LWV I neutral criteria—the principle of keeping political 

subdivisions together—over the others, and in an unmistakably selective way. 

Most notably, without justification or support in the law, the Special Master 

disqualified five plans, including the Governor’s Plan, for dividing the city of 

Pittsburgh across two districts. See Report at 194-95 ¶¶ 26-30. (The Special Master 

also disqualified the Governor’s Plan for dividing Bucks County across two 

districts, id. ¶ 31, which is discussed further below in Section VI(D)(1).)  

The Special Master faulted the plans that proposed to divide Pittsburgh for 

(1) “fail[ing] to present any credible evidence as to why it was ‘necessary’ to split 

the second largest city in Pennsylvania in order to achieve equal population”; and 

(2) fail[ing to] preserve the shared interest of the communities in the Pittsburgh 

area and the distinctive cultural fabric that has been shaped and formed within the 

city’s limits.” Report at 194-95 ¶¶ 27, 29, 30. Inconsistently, the Special Master 
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applied stringent and legally unfounded standards to these particular splits without 

imposing the same requirements on any split in any of other proposed plans—

including any of the 15 county splits or 19 municipality splits in HB 2146.   

(a) Contrary to the Implication of the Special Master’s 
Report, Redistricting Plans Are Not Required to Justify 
Every Split and Cannot Be Required to Preserve Every 
Community of Interest  

There is simply no legal basis for the Special Master’s decision to disqualify 

proposed plans for dividing a specific alleged community of interest or for failing 

to expressly justify each proposed split with a community-of-interest analysis. As 

almost all testifying experts recognized, there are inherent trade-offs involved 

among the traditional criteria when drawing a map, countless ways to satisfy the 

neutral redistricting criteria in a proposed plan, and no possibility of a “perfect” or 

“best” map: 

• Dr. Rodden testified that “in general the idea is to not split these 
jurisdictions, but there are trade-offs between different jurisdictions,” and 
noted “an example of a place where there’s a trade-off where an redistricting 
expert has to face, between – between splits in different places and also 
involving compactness.” Tr. 94:25-95:3, 106:1-6.  
 

• Dr. DeFord testified that “in redistricting there’s lots of examples of 
potential trade-offs between the metrics and between the criteria. And in a 
situation like this one where many of the plans are preserving lots of 
political boundaries, the compactness measures that are measuring sort of 
the external perimeters of those boundaries are to a large extent sort of 
controlled by the municipal boundaries themselves, because they [con]form 
the outer boundaries of the districts. And so given that, there can be some 
tension between these, depending on the shapes of the municipal boundaries 
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that are preserved.” Id. at 215:17-216:9; see also Report at 70 (FF81).  
 

• Dr. Duchin testified: “We’ve heard people talking today about absolute[] 
minimization of these numbers, and to that I would just remind you it’s 
minimization in view of … the other properties and criteria that must be 
maintained. So everyone who thinks about these numbers understands that 
there are trade-offs, and that perhaps if you split one more county you can 
get a better compactness score and so on. So these all reflect decisions about 
those trade offs.” Tr. 338:6-18; see also Report at 78 (FF131).  
 

Indeed, on this point, even Dr. Barber and Dr. Naughton agreed with the 

consensus. See Tr. 627:13-628:13; see also Report at 93 (FF213); Tr. 765:10-

766:22, 829:19-830:3; see also Report at 97 (FF236).  

Relatedly, no individual neutral redistricting criterion, such as respecting 

political subdivision boundaries—let alone the preservation of one particular 

community of interest—should be pursued at all costs, no matter the effect on the 

plan as a whole. As Dr. Duchin testified, splitting a particular political subdivision 

among congressional districts can sometimes be viewed as a positive factor by the 

relevant communities. She provided the example of a New York redistricting plan 

that made a change to keep Buffalo together in one congressional district, which 

was criticized based on the fact that Buffalo would therefore lose a representative. 

See Tr. 339:15-341:21.   

Moreover, no party or amicus in this case satisfies the “justify all splits” 

standard fashioned by the Special Master. For example, HB 2146 splits 
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Washington County, without explanation or justification (something that Governor 

Wolf’s Plan does not do). As the Governor explained, his proposed District 13  

combines the major energy-producing counties of Washington, 
Greene, Fayette, Somerset and Westmoreland into one compact 
district in the southwest with their shared industries of gas exploration 
and mining. The district unites businesses and families of the Mon 
Valley communities—with common interests and history with 
communities to the east and west. 
 

Gov. Opening Br. at 16 (Jan. 24, 2022). HB 2146, by splitting Washington County 

and combining it with Beaver County and Allegheny County, separated 

Washington County’s community of interest and forced it together with less 

similar communities, ignoring the “clear line of demarcation between Beaver 

County and Washington County” that the Governor identified when reviewing 

public submissions in preparing his proposed map. Id. at 17. 

(b) The Special Master Misconstrued the Direction to Avoid 
Splits Except Where “Necessary to Ensure Equality of 
Population” 

The Special Master also erred by misconstruing—and then inconsistently 

applying—language from LWV I cautioning against “divid[ing] any county, city, 

incorporated town, borough, township, or ward, except where necessary to ensure 

equality of population.” LWV I, 178 A.3d at 816-17; see also Report at 24. Under 

the Special Master’s interpretation, the only relevant criteria would be equality of 

population and the number of split divisions, and the only permissible maps would 

be those that achieved the absolute mathematical minimum of splits consistent with 
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population equality. But under that view, none of the proposed plans in this case—

including HB 2146—is compliant (nor would be the 2018 Remedial Plan adopted 

by this Court in LWV II).  

Illustrating this very point is the report of Dr. John H. Memmi, which was 

submitted by the Senate Republican Legislative Intervenor-Respondents. The 

Special Master cited Dr. Memmi’s report for the proposition that “splits are only 

necessary when the total population of a [political subdivision] is greater than one 

district.” Report at 103 (FF271) (citing Memmi Report at 3). The implication of 

that proposition, as reflected in Dr. Memmi’s report, is that the only political 

subdivisions that may be split in a proposed plan are Philadelphia, Allegheny, and 

Montgomery Counties (as the only political subdivisions with populations larger 

than the total population of Pennsylvania divided equally into 17 districts). Memmi 

Report at 3. But HB 2146 splits 15 counties out of 67, and 19 municipalities out of 

out of 2,572 (including 3 split by county lines). See Memmi Report at 3; see also 

Ex. 1, Duchin Report at 8, Table 2. According to the Special Master’s reasoning, 

the majority of those splits are not “necessary to ensure equal population.” Indeed, 

the Republican Legislative Intervenor-Respondents made no such assertions of 

necessity.  

In fact, each map proponent in this case understood the legal framework 

regarding splits in essentially the same way; each endeavored to keep split 
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numbers low while balancing splits against the other criteria. Disregarding the 

propriety of that approach, the Special Master adopted an overly rigid 

interpretation of LWV I’s “except where necessary” language and then employed 

that interpretation inconsistently, using it to disqualify only the maps that split 

Pittsburgh or Bucks County. But, as described above, HB 2146 splits Washington 

County and the Governor’s Plan does not; this demonstrates that splitting 

Washington County is not necessary to achieve equal population.   

On all fronts, the Special Master misapplied the “maintaining political 

subdivisions” criterion, exalting it over the other neutral criteria and haphazardly 

imposing a burden of justification for some, but not all, splits, none of which finds 

support in the Pennsylvania Constitution or LWV I. 

D. Exception Three – The Special Master Improperly Disqualified 
the Governor’s Plan  

1. As With Its Treatment of Pittsburgh, the Special Master’s 
Report Erred in Criticizing the Governor’s Plan for Splitting 
Bucks County  

The Special Master erred in disqualifying the Governor’s Map based on the 

fact that it divides Bucks County between two congressional districts. See Report 

at 195 ¶ 31, 200. First, this was error for all the same reasons discussed above 

regarding Pittsburgh (see § VI(C)(3), supra). Second, even assuming that the 

Governor was required to specifically justify each decision regarding political 

subdivision splits (though he was not), he did so as to Bucks County. The 
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Governor explained the line-drawing decisions evidenced in his map, including 

regarding Bucks County, and the efforts made to preserve relevant communities of 

interest:     

District 1 — Greater Bucks County: Includes all communities of 
Bucks County outside of those immediately adjacent to Northeast 
Philadelphia and connects them with similar communities in 
Montgomery County. These communities include similar economic 
traits and are experiencing increased population. This district in 
Montgomery County has grown slightly to adjust for needed 
population in Bucks County. Numerous comments on the 
Redistricting Public Comment Portal noted that Bucks County is a 
swing district and that it should continue to maintain its 
competitiveness. The minimal shifts in the boundaries of District 1 
will continue to make it a competitive district going forward. 

 
Gov. Wolf’s Brief in Support of Proposed 17-District Congressional Redistricting 

Plan at 12-13 (Jan. 24, 2022). Yet rather than credit the Governor’s reasoned 

decision-making, the Special Master relied only on Dr. Naughton’s conclusory and 

unsupported statements that Bucks County should be entirely within one district to 

conclude that the Governor’s Plan embodied improper partisan motivations. See, 

e.g., Report at 157-58 (FF 15-16) (quoting Dr. Naughton’s opinion that “[t]he right 

Bucks County district would have Bucks in its entirety”). The Special Master’s 

Report did not adequately justify its decision to afford “great weight” to Dr. 

Naughton’s baseless opinions about Bucks County (see Report at 195 ¶ 31) while 

failing to acknowledge the reasoned explanation offered by the Governor.  
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2. There Is No Evidence Supporting the Special Master’s Finding 
that the Governor’s Plan Splits Pittsburgh “Solely for Partisan 
Gain”  

While the Special Master disqualified five of the 13 proposed plans for 

splitting Pittsburgh, the Special Master singled out the Governor’s Plan as the only 

proposed plan it found to split Pittsburgh “solely for partisan gain by creating 

another Democratic district.” Report at 200 (emphasis added).43 But such a finding 

as to the subjective motivations behind this particular decision made in drawing the 

Governor’s Plan lacks any evidentiary support in the record, and should not be 

credited by this Court. 

 The Governor has explained the rationales behind the make-up of the 

various districts proposed in the plan, including how they minimize splits while 

preserving communities of interest. See Gov. Wolf’s Brief in Support of Proposed 

Plan at 12-18 (Jan. 24, 2022). Regarding Districts 16 and 17 (which each contain a 

portion of Pittsburgh), the Governor noted, for example, that (1) proposed District 

16 is “[r]ich with a history in manufacturing along the Ohio River and throughout 

the region” and is “transforming with smaller manufacturing and service 

                                                 
43 Compare with id. at 201 (concluding the Draw the Lines Plan split Pittsburgh “without 

any convincing or credible expert explanation as to why this was absolutely necessary to achieve 
population equality or to refute other expert opinions that the City of Pittsburgh does not need to 
be split in order to achieve population equality between districts”) and id. at 202 (concluding the 
Senate Democratic Caucus Plans split Pittsburgh “in order to create another Democratic 
congressional district which appears to be solely for partisan gain by creating another 
Democratic district”) (emphasis added).  
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industries”; and (2) proposed District 17 “recognizes the decades-long economic 

connection of these communities and the area’s evolving technology sector along 

with strong educational and medical institutions.” Id. at 17-18. 

 Pittsburgh City Controller Lamb’s Report gives further credence to the 

decision of the Governor’s Plan to split Pittsburgh. The Lamb Report demonstrates 

that there are various communities of interest within Pittsburgh, and that splitting 

Pittsburgh into two districts is the best solution for long-established communities 

due to “clear dissimilarities among the[] southern and western communities of 

interest and the rest of Pittsburgh.” Lamb Report at 1-2. (As explained above, the 

Special Master erred in finding this declaration not to be “useful or credible,” (see 

§ VI(B)(4), supra).)  

 It appears that the sole basis for the Special Master’s “finding” regarding the 

Governor’s Plan’s treatment of Pittsburgh is the unsupported opinions of Dr. 

Barber and Dr. Naughton, the former opining, without any support, that Pittsburgh 

need not and should not be divided (and that any decision otherwise is suspect). 

See Report at 91 (FF 205-06) (citing Barber testimony and Barber Rebuttal Report 

at 8, Table 1, 23); see Barber Rebuttal Report at 22-23 (“Six of the plans . . . 

subvert the non-partisan criteria to avoid municipal splits unnecessarily by 

intentionally dividing Pittsburgh for partisan gain.”); Report at 155 (FF5) 

(crediting Dr. Naughton’s opinion that Pittsburgh should be in one congressional 
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district). Notably, Dr. Barber undermined these very opinions that Pittsburgh 

should not be split by acknowledging that keeping Pittsburgh whole could be 

viewed as “packing . . . clearly gerrymandering.” Tr. 627:13-628-22 (further 

acknowledging that “these cracking and packing concepts can occur intentionally 

or by accident,” and “with ill-will or not ill-will”). For these reasons, and as set 

forth above, the Special Master erred in crediting Dr. Barber’s and Dr. Naughton’s 

unsupported (and self-contradictory) statements—without acknowledging the 

Governor’s explanations to the contrary—as grounds for its finding that the 

Governor’s Plan divides Pittsburgh “solely for partisan gain.” Report at 200.  

3. The Special Master Erred in Determining that the Governor’s 
Plan’s Compactness Was “Compromised” 

The Special Master erred in concluding that, because Dr. Duchin 

acknowledged that the erratic municipal boundary of Pittsburgh might lower the 

compactness of a whole-Pittsburgh district, the Governor’s Plan’s compactness 

scores were thus “compromise[d]” and “not comparable to other maps” that did not 

split Pittsburgh. See Report at 148 (FF4, CL). As previously noted, (see supra § 

VI(C)(3)(a)), all experts in this action recognized that map-drawing inherently 

involves trade-offs among the redistricting criteria, including between the criteria 
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of minimizing political subdivision splits and maintaining compactness.44 And that 

was all that Dr. Duchin acknowledged—that the splitting of Pittsburgh was “one of 

the many factors that contribute[d] to” the high compactness score of the 

Governor’s Plan. Tr. 436:3-9. The Special Master erred in finding that the 

Governor’s Plan’s high compactness scores were “compromised” simply because 

they were, of course, affected by the countless trade-offs among the traditional 

redistricting criteria necessarily involved in any map-drawing process.  

E. Exception Four – The Special Master Erred in Recommending 
the HB 2146 Plan, and This Court Should Not Adopt It  

1. HB 2146 Should Not Have Been and Is Not Entitled to Any 
Presumption of Reasonableness or Legitimacy   

Although the Special Master’s Report initially purported to reject the 

Republican Legislative Intervenor-Respondents’ request that the Special Master 

“provide some degree of presumptive deference to HB 2146,” Report at 208 ¶ 61, 

the Report ultimately treated HB 2146 as “presumptively reasonable and 

legitimate,” id. at 213 ¶¶ 89-90. This was clear error.   

First, the conclusion that HB 2146 is presumptively reasonable was 

premised on incorrect findings of fact. The Report mischaracterizes Governor 

Wolf’s veto of HB 2146 as lacking “any cognizable legal objection to the 

                                                 
44 See Tr. 94:25-95:13, 106:1-6 (Rodden); id. at 211:11-212:9, 215:17-216:9 (DeFord); 

id. at 338:6-18, 339:12-342:11 (Duchin); id. at 627:13-628:13 (Barber); id. at 764:25-765:13, 
829:19-830:3 (Naughton).  
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constitutionality of the congressional districts contained therein.” Id. at 213 ¶ 91. 

But as the Governor explained, HB 2146 was fundamentally unfair to 

Pennsylvania voters: 

This legislation fails the test of fundamental fairness. The result of a 
partisan political process, HB 2146 does not deliver on the 
Pennsylvania Constitution’s guarantee of free and equal elections. The 
people of Pennsylvania deserve a fair election map that promotes 
accountability and responsiveness to voters and is drawn in an open 
and honest way. Instead, HB 2146 adopts a map selected by 
politicians to take advantage of the process and choose their own 
voters. This directly contravenes a “core principle of our republican 
form of government” identified by the Pennsylvania Supreme Court: 
“that the voters should choose their representatives, not the other way 
around.” League of Women Voters v. Commonwealth, 178 A.3d 737, 
740-41 (Pa. 2018).45 

 
As shown below, (see infra § VI(E)(2)-(3)), the Governor’s objections to HB 2146 

were well-founded. Not only is HB 2146 an unfair redistricting plan, it is the one 

of the most unfair plans—if not the most unfair plan—of all the plans submitted to 

this Court, (see infra § (VI)(E)(3)). Accordingly, as a factual matter, it was 

unreasonable for the Special Master to disregard the Governor’s veto to apply a 

presumption in favor of HB 2146.  

                                                 
45 Veto Message, Office of the Governor of the Commonwealth of Pennsylvania (Jan. 26, 

2022), https://www.governor.pa.gov/wp-content/uploads/2022/01/20220126-HB-2146-Veto-
Message.pdf; accord, e.g., Letter from Governor Tom Wolf to Speaker and Majority Leader of 
Pennsylvania House of Representatives (Dec. 28, 2021), https://www.governor.pa.gov/wp-
content/uploads/2021/12/12.28.21-TWW-Cutler-Benninghoff-HB-2146-Final.pdf.   
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Second, as a matter of law, state supreme courts and the U.S. Supreme Court 

have flatly rejected the presumption applied by the Special Master.  

Most importantly, the U.S. Supreme Court has stated that a legislature’s vetoed 

reapportionment plan does not warrant anything more than “thoughtful 

consideration[.]” Sixty-Seventh Minnesota State Sen. v. Beens, 406 U.S. 187, 197 

(1972) (distinguishing between “the State’s policy” on districting, on the one hand, 

and the legislature’s vetoed reapportionment plan, on the other hand, which 

“represented only the legislature’s proffered current policy.” (emphasis added)).  

Just months ago, in November 2021, the Wisconsin Supreme Court also 

expressly dismissed the argument that vetoed reapportionment plans receive 

special weight or consideration: “The legislature asks us to use the maps it passed 

during this redistricting cycle as a starting point, characterizing them as an 

expression of ‘the policies and preferences of the State[.]’ The legislature’s 

argument fails because the recent legislation did not survive the political process.” 

Johnson v. Wisconsin Elections Commn., 967 N.W.2d 469, 490 n.8 (Wis. 2021) 

(internal citation omitted). Other state high courts agree. See, e.g., Hartung v. 

Bradbury, 33 P.3d 972, 979 (Or. 2001) (rejecting argument that Oregon Secretary 

of State, who as matter of statute conducts reapportionment after impasse between 

legislature and governor, “should have deferred to the Legislative Assembly’s plan 

of reapportionment, even though the Governor vetoed that plan”); Wilson v. Eu, 
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823 P.2d 545, 576 (Cal. 1992) (rejecting argument that “special deference be given 

to the various plans passed by the Legislature but vetoed by the Governor”).  

Additionally, Carstens v. Lamm, 543 F. Supp. 68 (D. Colo. 1982), which 

factored heavily in Judge Craig’s Findings, Recommended Decision, and Form of 

Order in Mellow,46 refused to employ the approach followed by the Special Master 

here:  

Both the Governor and the General Assembly are integral and 
indispensable parts of the legislative process. To take the [Special 
Master’s] position to its logical conclusion, a partisan state legislature 
could simply pass any bill it wanted, wait for a gubernatorial veto, file 
suit on the issue and have the Court defer to their proposal. This Court 
will not override the Governor’s veto when the General Assembly did 
not do so. 
 

543 F. Supp. at 79; accord O’Sullivan v. Brier, 540 F. Supp. 1200, 1202 (D. Kan. 

1982) (“[W]e are not required to defer to any plan that has not survived the full 

legislative process to become law.” (citing Beens, 406 U.S. at 197)). 

Without citation or reference to the overwhelming weight of authority, the 

Special Master relied primarily on Upham v. Seamon, 456 U.S. 37 (1982), which is 

easily distinguishable and does not support the proposition espoused by the Special 

Master. In Upham, the U.S. Supreme Court reviewed a three-judge panel’s 

decision invalidating a lawfully enacted redistricting plan and drafting its own 

plan. Id. at 38. Thus, Upham, unlike this case, involved a fully-enacted plan that 

                                                 
46 See Mellow, 607 A.2d at 208 n.1; see also id. at 215, 219.  
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was not vetoed by the Governor. See id. (“Senate Bill No. 1 (SB1), was enacted on 

August 14, 1981.”). Contrary to the conclusion of the Special Master, vetoed HB 

2146 plainly does not represent “the policies and preference” of the 

Commonwealth of Pennsylvania. Report at 214-16 ¶¶ 93-97.  

Indeed, where, as in Pennsylvania, a governor has the authority under the 

state constitution to veto redistricting plans, the U.S. Supreme Court has concluded 

that, under the U.S. Constitution’s Elections Clause, “legislative action in 

districting the state for congressional elections shall be subject to the veto power of 

the Governor as in other cases of the exercise of the lawmaking power.” Smiley v. 

Holm, 285 U.S. 355, 373 (1932). The Court reaffirmed Smiley in Arizona State 

Legis. v. Arizona Independent Redistricting Commission, 576 U.S. 787 (2015): 

“‘[T]he Legislature’ [as that term is used in the Elections Clause] comprises … the 

Governor’s veto in the context of regulating congressional elections.” Id. at 808 

(quoting Smiley, 285 U.S. at 373).   

Accordingly, HB 2146 “cannot be sustained by virtue of any authority 

conferred by the Federal Constitution upon the Legislature … to create 

congressional districts independently of the participation of the Governor as 

required by the state Constitution with respect to the enactment of laws.” Smiley, 
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285 U.S. 373. As a matter of law, HB 2146 was not and is not entitled to any 

presumption of reasonableness or legitimacy.47  

2. The Special Master Should Have Eliminated HB 2146 Based on 
the Traditional Redistricting Principles 

The Special Master should have removed HB 2146 from consideration when 

applying the traditional redistricting principles, because it is literally dominated by 

other maps, as shown in Table 1 below: 

 

Ex. 2, Duchin Response Report at 2, Table 1. HB 2146 is dominated (i.e., worse or 

equal on all metrics measuring compactness and splitting) when compared, for 

example, to the Citizens/Draw the Lines Plan. That alone should have been 

sufficient to remove HB 2146 from consideration. 

                                                 
47 To the extent the Court finds that HB 2146 is entitled to some deference, the 

Governor’s Plan—submitted by a coequal branch of government that is an equally “integral and 
indispensable part[] of the legislative process”—is entitled to the same deference. Carstens, 543 
F. Supp. at 79 (explaining that the map passed by the legislative branch “cannot represent current 
state policy any more than the Governor’s proposal,” and that the Court “regarded the plans 
submitted by both the Legislature and the Governor as ‘proffered current [state] policy’”). 
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3. The Special Master Erred in Finding That HB 2146 Achieves 
Partisan Fairness 

 The Special Master erred in concluding that HB 2146 exhibits partisan 

fairness, in reliance on Dr. Barber’s opinions that HB 2146 is more Democratic-

leaning than a typical computer-drawn map. See Report at 191 ¶ 12, 211 ¶¶ 78-79; 

see also id. at 88 (FF188). 

First, the Special Master improperly accepted Dr. Barber’s invitation to 

assess HB 2146’s partisan fairness in comparison to “typical” maps—i.e., Dr. 

Barber’s ensemble of blindly drawn, computer-generated maps. Rather, as 

explained by Dr. Duchin, the proper (and broadly accepted) barometers for partisan 

fairness are (1) a holistic consideration of whether a plan upholds Close-Votes-

Close-Seats and allows majority preferences to typically secure majority 

representation; and (2) supporting evidence from simplified partisan fairness 

metrics, including the efficiency gap and mean-median scores cited approvingly by 

this Court in LWV I, 178 A.3d at 820, which aim to identify neutral maps that do 

not entrench a structural advantage in favor of any political party. Tr. 351:1-354:4, 

369:11-371:1.48  

                                                 
48 See also Tr. 383:17-23 (Dr. Duchin testifying: “I would caution against the conceptual 

mistake that typical is necessarily fair. Blind is not necessarily fair. Sometimes we have a 
benchmark such as with compactness. You want to be more compact. And I think with fairness, 
you want to be more fair.”).  
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Second, the Special Master erred in failing to discuss the big picture of 

whether close votes tend to be converted to close seats under a given redistricting 

plan. But as Dr. Duchin’s opening report shows, see Ex. 1, Duchin Report at 16, 

the voting patterns in every single one of the closest statewide races since 2014 

would be converted by HB 2146 into a Republican majority in the Congressional 

delegation. Indeed, when comparing HB 2146 to the 2011 Plan that this Court 

rejected as “an unconstitutional partisan gerrymander,” LWV I, 178 A.3d at 741, 

the two plans perform remarkably similarly in their conversion of close seats to a 

Republican majority. (In the below figures, the top left quadrant reflects more 

Democratic votes but more Republican Seats; the bottom right quadrant reflects 

more Republican votes but more Democratic seats. See Ex. 1, Duchin Report at 

14.)  
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Third, the Special Master erred by relying on the partisan fairness scores for 

HB 2146 offered by Dr. Barber. See Report at 212 ¶¶ 82-83; see also id. at 89-90 

(FF192-95). As stated above, those scores are not reliable, as they are conspicuous 

outliers when compared to Dr. DeFord’s, Dr. Rodden’s, Dr. Caughey’s, and Dr. 

Duchin’s mean-median and efficiency gap calculations, (see § VI(B)(1), supra). As 

a result, the partisan metric scores Dr. Barber assigned to HB 2146 should be, at a 

minimum, significantly discounted, if not outright rejected.  
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Fourth, Dr. Barber’s prediction that HB 2146 will result “in 9 Democratic-

leaning seats and 8 Republican-leaning seats” (Report at 88-89)—treated by the 

Special Master as “credible evidence of record” (id. at 211 ¶ 78)—is simply not 

sound. Indeed, Dr. Duchin’s analysis confirms that HB 2146’s total mean-median 

and total efficiency gap scores are in fact more biased toward Republicans than the 

mean of her 100,000 ensemble of computer-generated maps, not “more favorable 

to Democrats” as Dr. Barber contends (id.). See Ex. 2, Duchin Response Report at 

4, Table 3 (reflecting negative total mean-median and efficiency gap scores for HB 

2146 that are farther from zero, and thus even more biased towards Republicans, 

than the ensemble mean); see also Ex. 1, Duchin Report at 18-19, Figures 7 and 8 

(showing that HB 2146 is typically more Republican favoring than most blind 

maps across many elections). 

When assessing mean-median score and efficiency gap metrics, it is crucial 

to understand that the closer a partisan fairness score is to zero (whether positive 

and thus Democrat-favoring, or negative and thus Republican-favoring), the more 

fair and less biased the plan. See Ex. 1, Duchin Report at 17; Barber Report at 27-

34; DeFord Report at 33. As a result, to determine whether HB 2146 displays 

partisan fairness, the Special Master should have examined how closely HB 2146’s 

partisan fairness metric scores were to zero in comparison with the other proposed 

plans.  
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As shown by Dr. Duchin’s analysis, among the 13 plans presented to the 

Court, HB 2146 consistently ranks as the most biased plan or one of the three 

most biased plans on the four partisan metrics employed to measure the partisan 

fairness of the proposed plans: 

• Efficiency gap score – 11th of 13; 

• Total Eguia metric score – 11th of 13; 

• Total mean-median score – 13th of 13;  

• Total partisan bias score – 13th of 13.  

Ex. 2, Duchin Response Report; see also Ex. 1, Duchin Report at 17 (describing 

various partisan fairness metrics).  

The other experts were in agreement. Dr. DeFord, the expert for the 

Gressman Petitioners, and Dr. Caughey, the expert for the Senate Democratic 

Caucus Intervenor-Respondents, likewise found that HB 2146 performs at the 

bottom of the pack according to partisan fairness metrics.49 Indeed, on cross-

examination, Dr. Barber himself conceded that all plans other the Reschenthaler 

plans have mean-median scores closer to zero and are thus less biased than HB 

2146. Tr. 577:18-578:22; see also Report at 92 (FF211).  

                                                 
49 See DeFord Response Report at 15; Caughey Response Report at 22, Table 6.  
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Worse still, even applying the Special Master’s own flawed “typicality is 

best” standard, HB 2146 is the only proposed plan that is more biased than a 

typical blindly drawn map across all partisan fairness metrics. See Ex. 2, Duchin 

Response Report at 4, Table 3 (reflecting that HB 2146 is the only proposed plan 

with partisan fairness scores that are in all instances farther from zero, and thus 

more biased, than the ensemble mean).  

Because the Special Master’s finding that HB 2146 reflects partisan fairness 

is based on (1) a misunderstanding of how partisan fairness may reliably be 

assessed; and (2) outlier partisan fairness scores and inaccurate data, it should be 

rejected by this Court. 

F. Exception Five – The Election Calendar Should Be Modified in 
Accordance with Respondents’ Submission 

The Governor respectfully incorporates by reference Respondents’ 

Exceptions Regarding the Special Master’s Proposed Revision to the 2022 Election 

Calendar/Schedule. 

VII. CONCLUSION 

 For the foregoing reasons, the Governor respectfully requests that the Court 

(1) decline to follow the Special Master’s recommendation that the Court adopt the 

HB 2146 Plan; (2) instead, select the Governor’s Plan, or, alternatively, another 

plan that both satisfies the traditional redistricting criteria and provides all 
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Pennsylvanians an equal opportunity to elect the representatives of their choice; 

and (3) modify the election calendar in accordance with Respondents’ submission. 
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Comparison of Congressional Districting Plans in
Pennsylvania

Moon Duchin
Professor of Mathematics, Tufts University
Senior Fellow, Tisch College of Civic Life

January 24, 2022

1 Assignment and qualifications

I am a Professor of Mathematics and a Senior Fellow in the Jonathan M. Tisch College of Civic
Life at Tufts University. At Tisch College, I am the principal investigator of an interdisciplinary
research lab focused on geometric and computational aspects of redistricting. I was recently
awarded a major grant from the National Science Foundation to study Network Science of
Census Data. My areas of research and teaching include the structure of census data, the
design and implementation of randomized algorithms for generating districting plans, and the
analysis of partisan fairness and of redistricting more broadly.

I was asked to evaluate several maps that have been proposed as alternatives for Congres-
sional redistricting in Pennsylvania, and particularly to compare them in terms of traditional
districting principles and partisan fairness.

I personally conducted all work in this report, supported by research assistants working
under my direct supervision. A full copy of my CV is attached to this report.

1.1 Materials

• The largest single source of data is the U.S. Census Bureau. I principally use the De-
cennial Census release, together with supporting data products like the American Com-
munity Survey and the TIGER/Line geographical shapefiles. I have also made use of
the datasets released by the Pennsylvania Legislative Reapportionment Commission at
redistricting.state.pa.us/maps/#census.

• Language governing the guidelines for Congressional redistricting was drawn from the
published principles of the Pennsylvania Redistricting Advisory Council [3].

• I extensively consulted the Court Order and the majority opinion from the 2018 case LWV
vs. Pennsylvania [2, 1].

• I compared districting plans defined by block equivalency files. The Governor’s plan
is publicly posted at portal.pennsylvania-mapping.org/plans; the Citizens’ Plan is
posted at drawthelinespa.org/pa-citizens-map; and the data for HB-2146 was pro-
vided to me by counsel.

1
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2 Executive summary

In 2018, the Pennsylvania Supreme Court described four "neutral criteria" that collectively
"provide a ’floor’ of protection for an individual against the dilution of his or her vote": pop-
ulation balance, contiguity, compactness, and respect for political boundaries [1]. This gives
initial points of comparison for the plans discussed in this report. The Congressional districting
plan passed by the Pennsylvania House of Representatives (HB-2146) is population-balanced
and contiguous, shows strong respect for political boundaries, and is reasonably compact. In
this report, I compare the plan to two alternative plans called GovPlan and CitizensPlan. I
find that these are also population-balanced and contiguous and have comparably strong re-
spect for political boundaries but, crucially, each is markedly more compact than the House’s
proposed plan. In other words, I find that the Governor’s Plan and the Citizens’ Plan do a better
job overall at accounting for the neutral criteria of redistricting.

In addition to the alternative plans outperforming the House Plan on neutral criteria, the
maps differ significantly in their partisan fairness properties. HB-2146 can be seen to system-
atically advantage the candidates of one major party over the other, when overlaid with a
range of recent elections in Pennsylvania. In large part this is due to the "political geography"
of Pennsylvania, in which the current patterns of concentration in electoral preferences create
a landscape that is tilted towards Republicans. My analysis leads me to conclude that the
Citizens’ Plan, and especially the Governor’s Plan, overcome this structural tilt to make fairer
maps for the people of Pennsylvania—treating the parties even-handedly while still behaving
responsively to shifts in voter preference—with no cost at all in the neutral criteria.

3 Introduction

The Commonwealth of Pennsylvania saw its population grow from 12,702,379 in the 2010 De-
cennial Census to 13,002,700 with the release of new numbers from 2020. Despite providing
a boost from the 6th to the 5th largest state in the nation, the growth did not keep pace with
the country as a whole, and Pennsylvania’s congressional apportionment dropped from 18
districts to 17 for this cycle.

In the last ten-plus years, there has been a surge of citizen interest in redistricting around
the nation, and many members of the public have tried their hands at drawing districts for
the first time. One of those active citizens is Amanda Holt, who has been described in news
reports as "a piano teacher from Upper Macungie" [7]. In its 2021-22 session, the Pennsylvania
House of Representatives chose one of a collection of maps prepared by Holt and modified it
to create the Congressional map that has now been passed as House Bill 2146.

In this report, I will be examining the design of Congressional districts in Pennsylvania.
I will discuss the two enacted 18-district plans from the previous cycle (the legislative plan
2011-Enacted from 2011 and the court’s remedial plan 2018-Remedial from 2018) alongside
three proposed 17-district plans for the current cycle: the Governor’s plan GovPlan, the public
plan CitizensPlan, and the House’s Holt-derived plan HB-2146.

I will use two main tools to study Pennsylvania Congressional redistricting. The first is a sim-
ple "overlay method" where districting plans are superimposed on actual recently observed
voting patterns to record the plans’ performance in a range of electoral conditions. The sec-
ond is the "ensemble method" of generating large samples of legally valid redistricting plans
that take the rules and criteria into account. I will use algorithmic ensembles to illustrate that
partisan-blind redistricting in Pennsylvania does not tend to achieve partisan fairness. How-
ever, computational methods can also exhibit that there is a nearly inexhaustible supply of
fairer maps that still obtain sterling scores on traditional criteria.

2
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Figure 1: The three plans being compared in this report.
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