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. STATEMENT OF INTEREST OF AMICI CURIAE

Pursuant to Pennsylvania Rule of Appellate Procedure 531, the
following Amici Curiae submit this brief in support of Petitioners:! The
Pennsylvania AFL-CIO is a federation of labor organizations whose affiliated
local unions, district councils, regional councils, central labor councils and
area labor federations represent over 800,000 working men and women
across Pennsylvania. The American Federation of Government Employees
represents 700,000 employees of the federal and District of Columbia
governments, including many living and headquartered in Pennsylvania.
AFSCME Council 13 and its affiliates represent approximately 65,000
employees of the Commonwealth of Pennsylvania and hundreds of public
and private sector employers across Pennsylvania. The American
Federation of Teachers Pennsylvania represents more than 36,000
Pennsylvanians working in educational institutions across the state,
including the Philadelphia, Pittsburgh and Scranton School Districts, among
others.  The Association of Pennsylvania State College and University
Faculties represents approximately 5,500 faculty and coaches employed by

Pennsylvania’s State System of Higher Education. The Communications

" No person or entity other than these Amici Curiae or their counsel has paid for the
preparation of this brief or authored the brief, in whole or in part.
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Workers of America (“CWA”) District 2-13 services CWA Locals in five states
and the District of Columbia, including 15,000 employees in Pennsylvania.
The SEIU Pennsylvania State Council represents nearly 60,000 workers
throughout Pennsylvania in healthcare, public services, property services,
school employees, laundry and distribution services. The United Food and
Commercial Workers, Local 1776, represents employees of the
Commonwealth, as well as other public and private sector employees across
the Commonwealth, totaling 21,000 workers. UNITEHERE International is
responsible for servicing all UNITEHERE Locals, including those

representing approximately 6,000 workers in Pennsylvania.

Together, the Amici Curiae represent hundreds of thousands of
public and private sector employees who, along with their families, comprise
a very substantial portion of the Pennsylvania electorate. Among their goals
are the protection, assurance and advancement of the cause of social and
economic justice for the residents and citizens of our Commonwealth at the
workplace, in civic affairs, in their Pennsylvania communities, and in political
participation through the free and fair elections that are critical to our
representative form of government. Therefore, the Amici Curiae have a
direct and substantial interest in Petitioners’ challenge to the extremely

gerrymandered congressional districts adopted in 2011 which were
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engineered not to serve the interest of the electorate in full and equal political
participation through representatives of their own choosing, but instead
solely to serve the goal of partisan control. This brief is offered to provide
the Court with an overview and analysis of the historical and legal
foundations for the state constitutional provisions at issue, which show that
our constitution’s framers intended all elections to be free and fair, with all

voters having an equal voice in the process, regardless of party affiliation.



II. SUMMARY OF ARGUMENT

Ultimately, this case is about Petitioners’ and all Pennsylvanians’
right to meaningfully participate in the voting process by which we select our
representatives to the U.S. Congress. Amici Curiae file this brief in support
of Petitioners’ position that this Court should apply a separate legal analysis
from that required under the federal constitution in determining the breadth
and applicability of Pennsylvania constitutional provisions on free speech,
assembly, voting, equality, and non-discrimination to the issue of political
gerrymandering. As argued by Amici Curiae, these state constitutional
provisions provide far greater protections than the federal constitution and
bar the type of hyper-partisan political gerrymandering achieved by the
General Assembly in 2011. By improperly relying upon federal precedent in
interpreting these state constitutional provisions, the Commonwealth Court
failed to recognize and enforce the Pennsylvania Constitution and the rights

enshrined therein.

The legal history regarding the state constitutional provisions on
the rights to free speech and assembly, voting and free and equal elections,
and equality and non-discrimination demonstrate that they provide
heightened protections beyond any analogous provisions in the federal

constitution. Therefore, under this Court’s instruction in Cormmonwealth v.
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Edmunds, 526 Pa. 374, 586 A.2d 887 (1991) and its progeny, Petitioners’
state constitutional claims deserve a separate legal analysis from the one
employed by the Commonwealth Court to give them meaning and force.
Additionally, because fundamental rights are involved, strict scrutiny should
apply in analyzing the constitutionality of congressional districting in

Pennsylvania.

By ignoring the unique constitutional history of these provisions,
particularly the non-discrimination provision found in Article |, Section 26 of
the Pennsylvania Constitution, the Commonwealth Court failed to effectuate
the will of the framers of our constitution. Those framers believed that the
principles of free speech, free association, voting, free and equal elections,
equality, and non-discrimination are essential to ensure that the will of the
people would be sovereign and their views and opinions on the political
issues of the day would be heard by their elected representatives. Despite
this unique history, this Court and the Commonwealth Court thus far have
avoided giving these provisions their full and intended meaning. This Court
should recognize the unique nature of our state constitutional provisions and

finally give them the legal force they were meant to have.



lll.  ARGUMENT

The Pennsylvania Constitution affords more robust protections
than the federal constitution for free speech and assembly, voting and free
and fair elections, and equality and non-discrimination. Their inclusion in the
original and current state constitution ensures popular sovereignty and a
representational democracy in our Commonwealth. They demand this Court
interpret them separate and apart from the federal constitution. If so treated,

the 2011 congressional plan cannot withstand constitutional scrutiny.

A. Pennsylvania’s Constitutional Framework.

Pennsylvania enjoys the distinction of being among the first
States to create meaningful popular sovereignty whereby the people select
their elected officials. Ken Gormley, et al., The Pennsylvania Constitution:
A Treatise on Rights and Liberties 216 (2004); Matthew J. Herrington,
Popular Sovereignty in Pennsylvania 1776-1791, 67 Temp. L. Rev. 575, 588-
92 (1993); Robert F. Williams, The State Constitutions of the Founding
Decade: Pennsylvania’s Radical 1776 Constitution and Its Influences on
American Constitutionalism, 62 Temp. L. Rev. 541, 548-61 (1989).
Pennsylvania’s very first constitution, the Pennsylvania Constitution of 1776
(“1776 Constitution”), represented a radical break from governance by elites

to governance by the people brought about by election of representatives:
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“The [supporters of the 1776 Constitution] intended to bring the entire
government — legislature and executive — within the control of the people,
whom they naturally identified with themselves.” Herrington, supra, at 588.
The whole purpose of the effort of popular sovereignty was to make
significant strides toward what President Lincoln would later describe as “a

government by the people, for the people, and of the people.” /d. at 580.

In 1776, Pennsylvania served as the “laboratory” of constitution-
making for other States to observe. Gordon S. Wood, The Creation of the
American Republic 1776-1787, at 85 (1969). That constitution reflected an
“urban variant of republicanism that fostered egalitarianism as well as
economic enterprise.” Robert Shalhope, Republicanism and Early American
Historiography, 39 Wm. & Mary Q. 334, 341 (3d ser. 1982). The document
literally “mark[ed] the outer limits of the Revolution.” Richard A. Ryerson,
Republican Theory and Partisan Reality in Revolutionary Pennsylvania:
Toward a New View of the Constitutionalist Party, in Sovereign States in an

Age of Uncertainty 95, 96 (Ronald Hoffman & Peter J. Albert eds., 1981).

Today, the 1776 Constitution still forms the basis of
Pennsylvania's current constitution. Its egalitarian quality has to do with the

structure of the government as well as popular participation in governing



through voting and office-holding. The rights specified in both the
Pennsylvania Declaration of Rights and the Frame of Government in the
1776 Constitution were aimed more at reinforcing republican government
than at guaranteeing individual rights. Robert Palmer, Liberties as
Constitutional Provisions, 1776-1791, in William Nelson & Robert Palmer,
Liberty and Community: Constitution and Rights in the Early American
Republic 64, 68 (1987). Among the primary means by which the 1776
Constitution achieved its goal of providing representational democracy were
its provisions ensuring the rights to free speech, association, voting, free and

equal elections, and equality.

The Declaration of Rights in the 1776 Constitution included
provisions guaranteeing the rights of speech, press, assembly, and to
petition the government for a redress of grievances. Section XlI of the
Declaration of Rights states: “That the people have a right to freedom of
speech, and of writing, and publishing their sentiments; therefore the
freedom of the press ought not to be restrained.” Pa. Const. of 1776, ch. 1
(Decl. of Rights), § XII. The 1776 Constitution was the first state constitution
to protect “the freedom of speech and of writing.” Livingston Rowe Schuyler,
The Liberty of the Press in the American Colonies Before the Revolutionary

War 77 (1905).



Additionally, the Declaration of Rights included a provision to
protect the right to assembly and to petition the government for redress of
grievances. Section XVI of the Declaration of Rights states “[t]hat the people
have a right to assemble together, to consult for their common good, to
instruct their representatives, and to apply to the legislature for redress of
grievances, by address, petition, or remonstrance.” Pa. Const. of 1776, ch.
1 (Decl. of Rights), § XVI. This provision was unique during the revolutionary
period as only the Vermont Constitution of 1777 and the North Carolina
Constitution of 1776 included a similar provision. Gormley, supra, at 251
n.3. Meaningful petitions to redress grievances can only be achieved if
voices of the people can be heard — gerrymandered districts by their very

nature undermine this goal.

Pennsylvania's original 1776 Declaration of Rights also reflected
a number of equality concerns. Palmer, supra, at 68. This early, written
enumeration of rights was influential in other States, as well as in Europe.
See Bernard Schwartz, The Great Rights of Mankind: A History of the
American Bill of Rights 85-91 (1977); George A. Billias, American
Constitutionalism and Europe, 1776-1848, in American Constitutionalism
Abroad 13 (1990). Section | of the 1776 Pennsylvania Declaration of Rights

provided: “All men are born equally free and independent, and have certain
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inherent and indefeasible rights, among which are those of enjoying and
defending life and liberty, of acquiring, possessing and protecting property
and reputation, and of pursuing their own happiness.” Pa. Const. of 1776,
ch. 1 (Decl. of Rights), § I. Only two others in the early group of newly-
independent States that wrote constitutions included similar provisions in
theirs: Virginia in 1776, several months prior to Pennsylvania, and
Massachusetts in 1780. See Va. Const. of 1776, ch. 1 (Decl. of Rights), § 1;
Mass. Const. of 1780, pt. |, art. I. These provisions set a pattern for later

clauses now contained in many state constitutions.

Furthermore, the 1776 Constitution achieved its goal of
representational democracy by extending the franchise to an entire class of
individuals who had otherwise been barred from voting. Gormley, supra, at
216; Herrington, supra, at 580; Williams, supra, at 557. In a remarkable
break from Pennsylvania’s past as well as that of other fledgling States in
the Americas, the 1776 Constitution extended the franchise to the non-
propertied, making Pennsylvania among the first States to do so. Gormley,
Supra, at 216; Herrington, supra, at 580. As stated by one legal scholar:

[The 1776 Constitution] undeniably lived up to its radical

moniker . . . in the extension of the franchise. The dramatic

reduction in property requirements brought thousands of

farmers, artisans, and mechanics into the electorate for the
first time and instigated the development of a new breed of
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politics and politicians. The masses were, suddenly,
politically relevant.

Herrington, supra, at 580. Rather than limit the franchise to those who
owned property, the 1776 Constitution allowed all freemen to vote,
regardless of race, as long as they had paid taxes within the year prior to the
election. Alexander Keyssar, The Right to Vote: The Contested History of

Democracy in the United States, 329 (2000).

The 1776 Constitution also achieved greater participatory
democracy through a provision that remains, although slightly modified, in
our constitution to this day. Gormley, supra, at 216-17. That provision
stated: “That all elections ought to be free; and that all free men having a
sufficient evident common interest with, and attachment to the community,
have a right to elect officers, or be elected into office.” Id. at 217 (citing Pa.

Const. of 1776, ch. 1 (Decl. of Rights), § VII).

As discussed below, all these provisions remain in some form in
the current Pennsylvania Constitution, with most dramatically strengthened
throughout our history. The rights to free speech, assembly, equality under
the law, voting, and free and equal elections have further provided greater
protections than any federal constitutional provisions with the adoption in

1967 of Article 1, Section 26 of the current Pennsylvania Constitution. Article
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|, Section 26 now states: “Neither the Commonwealth nor any political
subdivision thereof shall deny to any person the enjoyment of any civil right,
nor discriminate against any person in the exercise of any civil right.” Pa.
Const. art. |, § 26. Article I, Section 26 reinforces the various civil rights,
such as the right to free speech, the right to assembly, the right to equality,
and the right to vote already protected in other provisions of the document.
It declares that neither the Commonwealth, nor any municipalities will
infringe on these basic liberties, or discriminate among those who exercise

these rights, ensuring the continuation and health of popular sovereignty.

Despite all these constitutional protections, on December 22,
2011, the Pennsylvania General Assembly (“General Assembly”) passed
and then-Governor Thomas W. Corbett (“Governor”) signed a new law, Act
131 of 2011 (Act of December 22, 2011, P.L. 599, 25 P.S. §§ 3596.101-
.1510), commonly known as the Congressional Redistricting Act of 2011
(2011 Plan”). A detailed description of the statute can be found in the Brief
of the Petitioners filed on January 5, 2018, which the Amici Curiae
incorporate by reference. The 2011 Plan effectuates hyper-partisan political
gerrymandering, constituting an affront to the rights to free speech and
assembly, voting and free and equal elections, and equality and non-

discrimination enshrined in the Pennsylvania Constitution. Hyper-partisan
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gerrymandering destroys these rights to exercise popular sovereignty.
Instead, it ensures sovereignty by political party, in which one of the two
major political parties control congressional districts based not on a battle of
ideas, voter consideration of those ideas, and an election, but on

gerrymandering.

B. This Court Must Engage in an Independent and
Separate Analysis of the State Constitutional
Provisions Protecting the Rights to Free Speech and
Assembly, Voting and Free and Equal Elections, and
Equality and Non-Discrimination.

This Court has long recognized that, “in interpreting a provision
of the Pennsylvania Constitution, [the Court] is not bound by the decisions of
the United States Supreme Court which interpret similar (yet distinct) federal
constitutional provisions.” Edmunds, 526 Pa. at 388, 586 A.2d at 894
(citations omitted). The U.S. Constitution establishes minimum levels of
constitutional protections that may be meaningful when interpreting
analogous state constitutional provisions. /d. “However, each state has the
power to provide broader standards, and go beyond the minimum floor which
is established by the federal Constitution.” [Id. (citation omitted).
Recognizing this power, this Court often engages in independent state
constitutional analysis. /d. at 389, 586 A.2d at 894. While it may “accord

weight to federal decisions where they ‘are found to be locally persuasive
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and well reasoned, paying due regard to precedent and the policies
underlying specific constitutional guarantees,” . . . [the Pennsylvania
Supreme Court is] free to reject the conclusions of the United States
Supreme Court so long as we remain faithful to the minimum guarantees
established by the United States Constitution.” /d., 586 A.2d at 895 (citations

omitted).

Noting that state constitutional provisions demand a separate
analysis by litigants in a case invoking protections under the Pennsylvania
Constitution, this Court has outlined the following four factors that parties
should address concerning the state constitutional provisions at issue:

1) text of the Pennsylvania constitutional provision;

2) history of the provision, including Pennsylvania case
law;

3) related case-law from other States;
4) policy considerations, including unique issues of state
and local concern, and applicability within modern
Pennsylvania jurisprudence.
See id. “Depending upon the particular issue presented, an examination of
related federal precedent may be useful as part of the state constitutional

analysis, not as binding authority, but as one form of guidance. However, it

is essential that courts in Pennsylvania undertake an independent
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analysis under the Pennsylvania Constitution.” Id. at 390-91, 586 A.2d
at 895 (emphasis added). Part of the necessity of an Edmunds analysis is
to determine the appropriate standard of review in cases involving individual
rights. See DePaul v. Commonwealth, 600 Pa. 573, 591, 969 A.2d 536, 541
(2009) (recognizing the necessity of an Edmunds analysis to determine the
appropriate standard of review when a litigant challenges a statute on
grounds that it thwarts his or her right to freedom of expression under the

state constitution).

Independent analyses of the Pennsylvania Constitution’s
provisions on free speech, assembly, voting, and free and equal elections,
equality, and non-discrimination demonstrate that these provisions provide
higher level of protections than the federal constitution. Thus, they all
constitute fundamental rights that demand the highest standard of judicial
review. For these reasons, the Commonwealth Court erred when it failed to
employ the Edmunds analysis and to apply strict scrutiny in considering and
evaluating Petitioners’ state constitutional claims challenging the 2011 Plan.

This conclusion is supported by the following Edmunds analysis.

15



C. The Text and History of the Relevant Pennsylvania
Constitutional Provisions Demonstrate They Provide
Greater Protections Than Analogous Provisions in the
Federal Constitution.

1.  Atrticle I, Sections 7 and 20 Protect Pennsylvanians’
Right to Free Speech and Assembly.

Article |, Section 7 provides expansive protections for the right to
free speech. It states:

The printing press shall be free to every person who may
undertake to examine the proceedings of the Legislature or
any branch of government, and no law shall ever be made
to restrain the right thereof. The free communication of
thoughts and opinions is one of the invaluable rights of
man, and every citizen may freely speak, write and print on
any subiject, being responsible for the abuse of that liberty.
No conviction shall be had in any prosecution for the
publication of papers relating to the official conduct of
officers or men in public capacity, or to any other matter
proper for public investigation or information, where the
fact that such publication was not maliciously or negligently
made shall be established to the satisfaction of the jury;
and in all indictments for libels the jury shall have the right
to determine the law and the facts, under the direction of
the court, as in other cases.

Pa. Const., art. |, § 7. Similarly, Article |, Section 20 ensures Pennsylvanians
may peaceably assemble and seek redress of grievances from their
government. That Section states: “The citizens have a right in a peaceable
manner to assemble together for their common good, and to apply to those
invested with the powers of government for redress of grievances or other

proper purposes, by petition, address or remonstrance.” Pa. Const., art. |, §
16



20. Similar provisions were included in the 1776 Constitution. See Pa.

Const., ch. 1 (Decl. of Rights), §§ XII, XVI.

This Court has long recognized that Article |, Section 7 provides
far more protections for free speech than the First Amendment to the U.S.
Constitution. See Uniontown Newspapers, Inc. v. Roberts, 576 Pa. 231, 244,
839 A.2d 185, 193 (2003) (“Article I, Section 7 has been recognized as
providing broader freedom of expression than the federal constitution.”);
Melvin v. Doe, 575 Pa. 264, 272 n.9, 836 A.2d 42, 47 n.9 (2003) (This Court
‘has repeatedly determined that Article |, section 7 affords greater
protections to speech and conduct in this Commonwealth than does its
federal counterpart, the First Amendment.”); Pap’s A.M. v. City of Erie, 571
Pa. 375, 399, 812 A.2d 591, 605 (2002) (Article I, Section 7 “is an ancestor,
not a stepchild of the First Amendment.”). Pennsylvania’s free speech and
assembly provisions constitute a bulwark to ensure popular sovereignty and

representational democracy. See Gormley, supra, at 259.

Undoubtedly, the 2011 Plan constitutes a violation of the free
speech and assembly protections afforded under Article I, Sections 7 and 20

of the Pennsylvania Constitution. (For the Court’s convenience, a copy of
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the chapter on Article |, Sections 7 and 20 from Gormley and his coauthors’

treatise is attached to this brief as Exhibit “A.”)

2. Article I, Section 5 Protects Pennsylvanians’ Rights to
Vote and Free and Equal Elections.

Article |, Section 5 of the Pennsylvania Constitution states:
“Elections shall be free and equal; and no power, civil or military, shall at
any time interfere to prevent the free exercise of the right of suffrage.” Pa.
Const. art. I, § 5 (emphasis added). There is no similar provision in the

federal constitution. “Free and equal’ elections were considered, by leaders
of the Revolutionary era responsible for the creation of the first Pennsylvania
Constitution, to be a cornerstone of the democratic republic created by the
severance of the colonies from England.” Gormley, supra, at 215. (For the
Court’s convenience, a copy of the chapter on Article |, Section 5 from
Gormley and his coauthors’ treatise is attached to this brief as Exhibit “B.”)
Partisan gerrymandering destroys free and equal elections, because the

votes of one political party in any congressional district are rendered

meaningless.

The 1776 Constitution represented a radical break in governance
in Pennsylvania and America at large. Gormley, supra, at 215; Herrington,

Supra, at 580. Prior to its adoption, Pennsylvania, under the Frame of
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Government of Pennsylvania, only allowed persons to vote who were free
males of at least twenty-one (21) years of age who owned either fifty (50)
acres or were worth at least fifty (50) pounds. Gormley, supra, at 216. The
Declaration of Rights in the 1776 Constitution greatly expanded the franchise
with a provision that stated: “That all elections ought to be free; and that all
free men having a sufficient evident common interest with, and attachment
to the community, have a right to elect officers, or to be elected into office.”

Pa. Const. of 1776, ch. | (Decl. of Rights), § VII.

The 1790 Constitution revised the provision to state: “That the
general, great and essential principles of liberty and free government may
be recognised and unalterably established, WE DECLARE . . . That elections
shall be free and equal.” Pa. Const. of 1790, art. IX, § V (emphasis added).
This provision was modified in later constitutional conventions, but the
requirement that elections be free and equal remains to this day. Gormley,
Supra, at 217 (citing Pa. Const. of 1790, art. IX, § V). During the 1837-1838
constitutional convention, an attempt to revise this provision failed, and the
provision remained unaltered in the Pennsylvania Constitution of 1838. /d.

at 218.
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At the 1872 constitutional convention, the delegates adopted a
change to the provision to state that military and civil authorities may not
interfere with the franchise. With the adoption of the Pennsylvania
Constitution of 1874, the provision read: “Elections shall be free and equal,
and no power, civil or military, shall at any time interfere to prevent the
free exercise of the right of suffrage.” Id. at 219; Pa. Const. of 1874, art.
I, § 5 (emphasis added). This provision, that further enhances the
protections of Pennsylvanian’s right to vote as they existed prior to 1874,
was approved by the people and remains in our state constitution to this day
as Article |, Section 5. /d.; Pa. Const., art. [, § 5. The 2011 Plan is a clear
attempt by “civil authorities” — the General Assembly and Governor — to

“interfere to prevent the free exercise of the right of suffrage.”

This Court has consistently defined “free and equal elections” to
mean elections in which constitutionally qualified voters are not denied the
franchise and every voter has the same right as any other voter. In Winston
v. Moore, 244 Pa. 447, 91 A. 520 (1914), this Court declared:

In a general way it may be said that elections are free and
equal within the meaning of the Constitution when they are
public and open to all qualified electors alike: when every
voter has the same right as any other voter; when each
voter under the law has the right to cast his ballot and have
it honestly counted; when the regulation of the right to
exercise the franchise does not deny the franchise itself, or
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make it so difficult as to amount to a denial; and when no
constitutional right of the qualified elector is subverted or
denied him.

244 Pa. at 457, 91 A.2d at 523 (emphasis added). This Court has quoted
this language with approval on several occasions. See, e.g., In re 1991
Pennsylvania Legislative Reapportionment Comm’n, 530 Pa. 335, 356, 609
A.2d 132, 142 (1992); City Council of Bethlehem v. Marcinin, 512 Pa. 1, 8,
515 A.3d 1320, 1323 (1986); Shankey v. Staisey, 436 Pa. 65, 69, 257 A.2d

897, 899 (1969).

Given this history, it is hardly surprising that this Court has
recognized that voting and elections, as protected in Article |, Section 5, are
fundamental rights. In fact, this Court has quoted with approval the Kansas
Supreme Court on the fundamental nature of voting and elections in a
representative democracy.

The right to vote in any election is a personal and individual
right, to be exercised in a free and unimpaired manner, in
accordance with our Constitution and laws. The right is
pervasive of other basic civil and political rights, and
is the bed-rock of our free political system. Likewise, it
is the right of every elector to vote on amendments to our
Constitution in accordance with its provisions. This right is
a right, not of force, but of sovereignty. It is every elector's
portion of sovereign power to vote on questions submitted.
Since the right of suffrage is a fundamental matter, any
alleged restriction or infringement of that right strikes at the
heart of orderly constitutional government, and must be
carefully and meticulously scrutinized.
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Bergdoll v. Kane, 557 Pa. 72, 84, 731 A.2d 1261, 1269 (1999) (quoting
Moore v. Shanahan, 207 Kan. 645, 649, 486 P.2d 506, 511 (1971)).
Certainly, this two-hundred-year-old state constitutional provision regarding
the fundamental rights to voting and free elections does not permit a

districting system that renders the votes of one political party meaningless.

3. Atrticle |, Section 1 Protects Pennsylvanians’ Right to
Equality Under the Law.

Section 1 of the 1776 Pennsylvania Declaration of Rights
provided: “All men are born equally free and independent, and have certain
inherent and indefeasible rights, among which are those of enjoying and
defending life and liberty, of acquiring, possessing and protecting property
and reputation, and of pursuing their own happiness.” Pa. Const. of 1776,
ch. 1 (Decl. of Rights), § I. The provision as written survives in our current

Pennsylvania Constitution. Pa. Const., art. |, § 1.

Pennsylvania's Article |, Section 1 was far from an equal
protection clause. Not only did it originate almost one hundred years before
the federal Fourteenth Amendment, but it was also a statement of
revolutionary, republican, egalitarian ideology. In its negative sense, it

reflected the anti-aristocratic rhetoric that predominated in Pennsylvania,
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particularly in Philadelphia, during the agitation for independence, the
elections for the convention to frame the constitution, and the drafting of the
constitution itself. Williams, supra, at 546-47. In its positive sense, Article |,
Section 1 reflected the “new beginning” quality of optimistic, republican
idealism. But it did not concern itself with the Fourteenth Amendment era
problems of the people being denied the equal protection of the laws, and,
at least in the minds of its drafters, had little or nothing to do with race or sex

discrimination.

The 1776 republican equality doctrine expressed in Article |,
Section 1 was complex. As Gordon Wood has explained:

The doctrine possessed an inherent ambivalence: on one
hand it stressed equality of opportunity which implied social
differences and distinctions; on the other hand it
emphasized equality of condition which denied these same
social differences and distinctions. These two meanings
were intertwined in the Americans' use of equality and it is
difficult to separate them....

Equality was thus not directly conceived of by most
Americans in 1776 . .. as a social leveling.... Rather it was
considered to be an equality, which is adverse to every
species of subordination beside that which arises from the
difference of capacity, disposition, and virtue. By
republicanism the Americans meant only to change the
origin of social and political preeminence, not to do away
with such preeminence altogether.... In a republican
system only talent would matter.
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Wood, supra, at 70-75; see also Gormley, supra, at 73 (“Section 1 has no
precise counterpart in the United States Constitution.... [l]t resembles the
sweeping language of the preface to the Declaration of Independence....”)
(For the Court’s convenience, a copy of the chapter on Article |, Section 1
from Gormley and his coauthors’ treatise is attached to this brief as Exhibit

HC.”)

Referring to provisions that were similar to Pennsylvania's, and
with like origins, David Schuman has noted:
An “equal protection” guarantee typically emanates from
the privileged as a self-limiting gesture of largess toward
the burdened: “fW]e hereby grant equal treatment to you.”
It is a promise to adhere to the equality principle....
Conversely, state “equal privileges and immunities”
provisions typically emanate from the non-privileged as a
gesture of warning to those who have or seek special
benefits; they are an implied threatto adhere to the equality
principle.

Wood, supra, at 70-75.

The same is true of Pennsylvania's Article |, Section 1. Yet, in
cases such as Love v. Borough of Stroudsburg, 528 Pa. 320, 597 A.2d 1137
(1991), this Court failed to recognize the distinctions between Article 1,
Section 1 and the Fourteenth Amendment. Instead, this Court has analyzed

claims brought under Article I, Section 1 in the same manner as federal
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courts analyze Fourteenth Amendment due process and equal protection
claims. No explanation has been offered as to why the “same standards”
approach should apply with respect to this state constitutional provision. An
Edmunds analysis demonstrates it should not. A proper analysis of this state
constitutional provision demonstrates it protects fundamental rights such as
elections and voting and prohibits the type of hyper-partisan gerrymandering

exhibited in the 2011 Plan.

4. Atrticle |, Section 26 Protects Pennsylvanians Against
the Denial or Discrimination of Their Civil Rights.

In 1967, a mere 50 years ago, the Legislature and people of this
Commonwealth adopted an addition to the Pennsylvania Declaration of
Rights, Article |, Section 26, that states: “Neither the Commonwealth nor any
political subdivision thereof shall deny to any person the enjoyment of any
civil right, nor discriminate against any person in the exercise of any civil
right” Pa. Const., art. I, § 26 (emphasis added). There is no similar
provision in the federal constitution. By its very language, this modern
provision is designed to prevent the Commonwealth and its political
subdivisions from depriving Pennsylvania citizens of their civil rights and/or
discriminating against them in the exercise of their civil rights, including their

rights to free speech, assembly, voting, free and equal elections, and equality
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under the law. Pa. Const., art. I, § 26; see also Gormley, supra, at 743. The
2011 Plan does exactly that, by relegating the votes of those in one political

party to the trash bin.

However, instead of recognizing under an Edmunds analysis that
this provision provides greater protection than that afforded by the federal
equal protection provision, this Court has found that Article I, Section 26 and
the federal equal protection clause provide analogous constitutional
protections. See Erfer v. Commonwealth, 568 Pa. 128, 138-39, 794 A.2d
325, 332 (2002) (contending that Article I, Section 26 “is conterminous” with
the federal equal protection clause); Love, 528 Pa. at 325, 597 A.2d at 1139
(1991) (stating that a claim under Article |, Sections 1 and 26 is analyzed
under the equal protection standards of the federal constitution); Fischer v.
Dep'’t of Pub. Welfare, 509 Pa. 293, 502 A.2d 114 (1985) (finding that the
“most appropriate analysis [of a claim brought under Article |, Section 26] is
that utilized by the United States Supreme Court” when reviewing a statute

under the federal equal protection clause).

Nonetheless, as this Court noted with respect to the later-
enacted equal rights amendment, Article 1, Section 27 is “a state

constitutional amendment adopted by the Commonwealth as part of its
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organic law. The language of that enactment, not a test used to measure
the extent of federal constitutional protections, is controlling.” Hartford
Accident & Indemnity Co. v. Ins. Comm’nr of Commonwealth, 505 Pa. 571,
586, 482 A.2d 542, 549 (1984). Later, in Edmunds, this Court declared that
“it is essential that courts in Pennsylvania undertake an independent analysis
under the Pennsylvania Constitution.” 526 Pa. at 390-91, 586 A.2d at 895.
Even after Edmunds, however, the cases addressing Article I, Section 26
have not engaged in the appropriate analysis. See Erfer, 568 Pa. at 138-39,
794 A.2d at 332; Love, 528 Pa. at 325, 597 A.2d at 1139; Fischer, 509 Pa.

at 311, 502 A.2d at 123-24.

The lack of an Edmunds analysis is particularly striking given that
“[t]he express ban on discrimination against persons in the exercise of their
civil rights, in addition to prohibiting the denial of rights, provides a strong
textual basis for extending such protection beyond the federal equal-
protection doctrine.” Gormley, supra, at 743. Furthermore, “[t]he legislative
history of the 1967 provision is sparse, but one conclusion clearly emerges:
The protection of Section 26 was designed to reach beyond that provided by

the Fourteenth Amendment and beyond the existing equality provisions
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(Article |, Section 1 and Article Ill, Section 32?) in the state Constitution.” /d.

Now is the time to conduct the Edmunds analysis of Article |, Section 26.

In the seminal work on the Pennsylvania Constitution, The
Pennsylvania Constitution: A Treatise on Rights and Liberties, Professor
Gormley and his coauthors provide the most comprehensive history on the
consideration and adoption of Article |, Section 26, which demonstrates that
the provision is not the equivalent of the federal equal protection claim:

The predecessor of Article I, Section 26 originated as a
1963 proposal by the Committee on the Bill of Rights of the
Pennsylvania Bar Association’s “Project Constitution.” The
Committee proposed Article |, Section 26 at the same time

2 Article Ill, Section 32 states:

The General Assembly shall pass no local or special law in any case which has been
or can be provided for by general law and specifically the General assembly shall not
pass any local or special law:

1. Regulating the affairs of counties, cities, townships, wards, boroughs, or school
districts.

2. Vacating roads, town plats, streets or alleys.

3. Locating or changing county seats, erecting new counties or changing county lines.

4. Erecting new townships or boroughs, changing township lines, borough limits or
school districts.

5. Remitting fines, penalties and forfeitures, or refunding moneys legally paid into the
treasury.

6. Exempting property from taxation.

7. Regulating labor, trade, mining or manufacturing.

8. Creating corporations, or amending, renewing or extending the charters thereof.

Nor shall the General Assembly indirectly enact any special or local law by the partial
repeal of a general law; but laws repealing local or special acts may be passed.

Pa. Const., art. lll, § 32.
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it recommended redrafting Article |, Section 10 to include a
separate “clause the wording of which is copied, with the
addition of an ‘equal protection’ clause, from the Federal
Constitution.”

The Governor's Commission on Constitutional Revision,
however, did not include the proposed “equal protection”
language, presumably because it duplicated the existing
guarantees provided by Atrticle |, Section 1 and by Article
lll, Section 32. By contrast, it proposed the adoption of
Article 1, Section 26. Thus, at its inception, Article I,
Section 26 was regarded as distinct from, and
supplementary to, the existing equality guarantees in the
state and federal constitutions. The existing provisions
must have been viewed as not reaching far enough.

As introduced in the state Senate, in the form of Senate Bill
530 of 1965, Article 1, Section 26 prohibited discrimination
on the ground of “race, color, or national origin.” The bill
was amended in the House to prohibit discrimination on the
basis of “race, creed, color, sex, or national origin,” an
amendment that provoked the nonconcurrence of the
Senate. The difference was resolved in conference
committee by broader language that prohibited
discrimination “against any person in the exercise of any
civil right.”

Article |, Section 26 was approved in this form by the
legislature in December 1965 and ratified by the people on
May 16, 1967. This approval was secured one hundred
years after the Fourteenth Amendment prohibited states
from denying persons the “equal protection of the laws,”
almost two hundred years after the adoption of Article |,
Section 1, and almost one hundred years after the adoption
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of the predecessors of Article Ill, Section 32 — the equal
protection guarantees of the Pennsylvania Constitution.

Article I, Section 26, therefore, supplements the equal
protection guarantees of Article |, Section 1 and Article I,
Section 32 by specifically prohibiting discrimination
against, as well as denial of, any civil right. In view of the
legislative history of Section 26, clearly its language was
not lightly chosen. Rather, as the Supreme Court of
Pennsylvania noted in a similar situation concerning
special laws, “[T]he language of the Pennsylvania
Constitution is substantially different from the federal
constitution. We are not free to treat that language as
though it were not there. Because the framers of the
Pennsylvania Constitution employed these words, the
specific language in our constitution cannot be readily
dismissed as superfluous. [Kroger v. O’Hara Twp., 481 Pa.
101, 117, 392 A.2d 266, 274 (1979).]

Article |, Section 26 was a change of substance in the
Declaration of Rights, and was voted on separately by the
voters on May 16, 1967. |t was not part of a broader
package or revision of the State Constitution. By applying
the previously mentioned interpretation approach, the
concepts of “discriminate” and “civil rights,” therefore,
cannot be construed to carry some obscure limitation of
meaning: rather, the approach to interpretation should
include the normal understanding of such words or
concepts when they were ratified by the people of
Pennsylvania, which here, reveal a clear mandate of
neutrality and a prohibition of favoritism or partiality.
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Id. (footnotes omitted). (For the Court’'s convenience, a copy of the full
discussion of Article |, Section 26 by Professor Gormley and his coauthors,

including their footnotes, is attached as Exhibit “D.”).

With this legislative history in mind, Article |, Section 26 further
supports the proposition that voting and elections are fundamental rights,
and, therefore, any statute infringing those rights must be reviewed under
strict scrutiny. Although Pennsylvania courts have not defined “civil rights”
in the context of Article |, Section 26, they have recognized that the right to
vote is one of the civil rights possessed by our citizens. See Commonwealth
v. Sherwood, 2004 Pa. Super. 370, 859 A.2d 807, 809 (2004) (finding that
the State must restore three civil rights — the right to vote, the right to hold
public office, and the right to serve on a jury — before a convicted felon may
legally own firearms under a federal statute); Commonwealth v. Stiver, No.
1653 MDA 2011, 2012 Pa. Super. LEXIS 1038, at **7-8 (Pa. Super. May 30,
2012) (same). Consequently, Article |, Section 26 protects, at least, this most
basic civil right, and the Commonwealth Court erred when it applied a lesser

judicial standard than strict scrutiny to review the 2011 Plan.?

3 Prior declarations by the Pennsylvania Supreme Court stating that Article 1, Section 26
should be read “conterminous with [the U.S. Constitution’s Equal Protection Clause],”
Erfer, 568 Pa. at 138, 794 A.2d at 331, are not binding precedent for later courts. Legal
scholars have called this practice by some state courts “prospective lockstepping,” and
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IV. CONCLUSION

It is incumbent on this Court to recognize the unique and
expansive nature of the rights enshrined in the Pennsylvania Constitution
which were meant to ensure Pennsylvanians the benefits of popular
sovereignty and representational democracy. Those rights grant this Court
the authority to find the 2011 Plan unconstitutional and to craft an appropriate
remedy.* For these reasons and others enumerated above, the Amici Curiae
respectfully request that this Court reject the recommended conclusions of
law of the Commonwealth Court and instead hold that the 2011 Plan violates
rights enshrined in the Pennsylvania Constitution and order the Legislature

to enact a constitutionally compliant redistricting plan.®

cautioned against it: “When a court engages in prospective lockstepping, it not only looks
back at the case before it and the existing, relevant legal materials, including federal
doctrine, but it also purports to foresee, and to attempt to control, the future. In other
words, it is not within the state judicial authority to receive, wholesale, the law of a different
sovereign as part of its domestic law to be applied in the future.” Robert F. Williams, The
Law of American State Constitutions 225 (2009) (emphasis in original). The Alaska
Supreme Court has applied this principal in a case interpreting one of its state
constitutional provisions. Doe v. State, 189 P.3d 999, 1005 (Alaska 2008).

4 In fact, the U.S. Supreme Court “has acknowledged that state courts should play an
important role in matters involving redistricting.” Primo J. Cruz, Note: Pols Gone Wild:
Why State Constitutional Equality Provisions Are a Proper Solution to Partisan
Gerrymandering, 42 Rutgers L.J. 927, 935 (2011).

5> This Court recently has stated that “[jjudicial review stands as a bulwark against
unconstitutional... actions by the two political branches,” and reaffirmed its ultimate
authority to declare if a law violates the Pennsylvania Constitution. William Penn Sch.
Dist. v. Pa. Dep’t of Education, 170 A.3d 414, 435-436 (2017). This Court has the
authority to declare that the hyper-partisan politically gerrymandered 2011 Plan violates
the Pennsylvania Constitution and should do so.
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Chapter 10
PROTECTION OF FREE EXPRESSION
Article I, Sections 7 and 20

SETH F. KREIMER*

§ 10.1. The Framing of Pennsylvania’s Free Expression Clauses
§ 10.2. The Political Functions of Free Speech
§ 10.2[a]. Remonstrance and Criticism: the Checking Function
§ 10.2[b]. Self Government, Deliberation and Political Truth
§ 10.3. Free Expression and the Search for Knowledge
§ 10.4. Free Expression and Freedom of Thought
§ 10.5. The Structure of Protection
§ 10.5[a]. Prior Restraint
[1]. Injunctions
[2]. Permit Requirements
§ 10.5[b]. “Every Citizen May Freely Speak, Write and Print”
[1]. The Scope of Protection: “Free Communication of
Thoughts, Opinions and Ideas”
[2]. The Scope of Prohibited Interference: Overview
[3]. Civil Sanctions
[4]. Deprivation of Licenses and Government Employment
[5]. Private Interference With Free Expression
[6]. Other Regulations
[7]. “Responsible for Abuse”
§ 10.6. Other State Constitutions
§ 10.7. Conclusion

§ 10.1. THE FRAMING OF THE PENNSYLVANIA FREE
EXPRESSION CLAUSES

In its current form, Pennsylvania’s Constitution extends protection to
free expression in two sections.

*Professor of Law, University of Penn- (2002). Reprinted with permission. Re-
sylvania Law School. This material has search for this chapter was supported in
also been published in Seth F. Kreimer, part by the Handler Foundation, whose
The Pennsylvania Constitution’s Protection financial assistance on this project is

of Free Expression, 5 U. PA. J. ConsT. L. 12 gratefully acknowledged.
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PROTECTION OF FREE EXPRESSION

Article I Section 7 provides:

[a]The printing press shall be free to every person who may un-
dertake to examine the proceedings of the Legislature or any branch
of government, and no law shall ever by made to restrain the right

thereof.

[b] The free communication of thoughts and opinions is one of
the invaluable rights of man, and every citizen may freely speak, write
and print on any subject, being responsible for the abuse of that liberty.

[c] No conviction shall be had in any prosecution for the publi-
cation of papers relating to the official conduct of officers or men in
public capacity, or to any other matter proper for public investigation
or information, where the fact that such publication was not mali-
ciously or negligently made shall be established to the satisfaction of
the jury; and in all indictments for libels the jury shall have the right
to determine the law and the facts, under the direction of the court,
as in other cases.”!

Article I Section 20 adds:

The citizens have a right in a peaceable manner to assemble to-
gether for their common good, and to apply to those invested with the
powers of government for redress of grievances or other proper pur-

poses by petition, address or remonstrance.

These provisions are hardly recent innovations. In 1776, a decade and
a half before the adoption of the federal Bill of Rights, the Constitution of
the Commonwealth of Pennsylvania embodied the protection of free ex-
pression in three separate provisions.? The 1776 Declaration of Rights iden-

1. The language of Article I, Section
7[c] was said to be “repugnant to” fed-
eral First Amendment standards, but sev-
erable from the remainder of Article I,
Section 7 in Commonwealth v. Armao,
286 A.2d 626 (Pa.1972). Although the
Pennsylvania Supreme Court has said
that Armao “invalidated a portion of Ar-
ticle 1, Section 7,” Commonwealth v.
Wadzinski, 422 A.2d 124, 127 n.6 (Pa.
1980), the better reading of Armaoseems
to be that these provisons were not suf-
ficient to save Pennsylvania’s criminal li-
bel statute from unconstitutionality un-
der the federal requirements of “actual
malice” for libel judgments in matters of
public interest. See Garrison v. Louisiana,
$79 U.S. 64, 85 S. Ct. 209 (1964). There

250

is nothing in the protections provided by
Article I, Section 7 that is inconsistent
with federal mandates; they are simply
insufficient. One would think that if the
Pennsylvania legislature sought to im-
pose criminal liability on a basis other
than defamation (e.g., intellectual prop-
erty or campaign finance provisions) for
publications “proper for public investi-
gation or information,” such prosecu-
tions would still require a showing of
“malice or negligence” under Article ],
Section 7 even if unconstrained by fed-
eral standards.

2. Pap’s AM. v. City of Erie, 812 A.2d
591, 605 (Pa. 2002) (Article I, Section 7
“is an ancestor, not a stepchild of the
First Amendment.”) Uniontown News-
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tified rights of speech, press, assembly and petition in two of its provisions,

§ 10.1

3

while the Frame of Government added that “[t]he printing presses shall be
free to every person who undertakes to examine the proceedings of the leg-

islature, or any part of government.

papers, Inc. v. Roberts 839 A.2d 185, (Pa.
2003) (“Article I, § 7 has been recognized
as providing broader freedom of expres-
sion than the federal constitution.”)(ci-
tations omitted); Melvin v. Doe 836 A.2d
42. 1.9 (Pa. 2003) (Pennsylvania Supreme
Court “has repeatedly determined that
Article I, section 7 affords greater pro-
tection to speech and conduct in this
Commonwealth than does its federal
counterpart, the First Amendment.”) (ci-
tations omitted).

3. The first, Article XII, provided:
“That the people have a right to freedom
of speech, and of writing, and publishing
their sentiments; therefore the freedom
of the press ought not to be restrained.”
Pa. Const. of 1776, Declaration of Rights,
art. XIL

The protection of freedom of the
press in Pennsylvania’s Constitution was
mirrored by the contemporaneous pro-
visions of the Constitutions of Maryland,
Md. Const. of 1776, art. XXXVII, Vir-

* ginia, Va. Const. of 1776, Bill of Rights

§12, North Carolina, N.C. Const. of 1776,
art. XV, Georgia, Ga. Const. of 1777, art.
LXI, South Carolina, S.C. Const. of 1778,
art. XLIII, Massachusetts, Mass. Declara-
tion of Rights, pt. 1, art. XVI (1780); and
New Hampshire N.H. Const, pt. 1, art.
XXII (1784). See LIVINGSTON ROWE
SCHUYLER, THE LIBERTY OF THE PRESS IN
THE AMERICAN COLONIES BEFORE THE REV-
OLUTIONARY WAR 77 (1905).

Pennsylvania’s was the first Constitu-
tion to protect “freedom of speech and
of writing.” Schuyler, is in note 2 at 77.
Vermont’s Constitution of 1777 adopted
language identical to the that of Penn-
sylvania. Vt. Const. of 1777, art. XIV. But
these protections of “speech” stood alone
until the adoption of the First Amend-
ment in 1791.

The second Pennsylvania provision,
Article XVI of Pennsylvania’s 1776 Dec-

laration of Rights recognized: “[t]hat the
people have a right to assemble together,
to consult for their common good, to in-
struct their representatives, and to apply
to the legislature for redress of griev-
ances, by address, petition, or remon-
strance.” Unlike its protection of free-
dom of the press, the antecedent
Virginia Declaration of Rights provided
no recognition of any right to assemble.
J- PauL SELsaM, THE PENNSYLVANIA CON-
STITUTION OF 1776 178 (1936). The rights
to petition and assembly had been
claimed by the Continental Congress in
1774. Continental Cong, N.C. D. 8 Oct
14, 1774; 1 ANNALS OF CONG. 731-745 RE-
PRODUCED, THE FOUNDERS’ CONSTITUTION
VOLUME 5, AMENDMENT I (Petition and As-
sembly), Document 13 hétp://press-
pubs.uchicago.edu/founders/documents/
amendI_assemblys13.html (“That they
have a right peaceably to assemble, con-
sider of their grievances, and petition
the king; and that all prosecutions, pro-
hibitory proclamations, and commit-
ments for the same, are illegal.”).

Pennsylvania’s freedom of assembly
provision was mirrored only by Vermont,
Vt. Constitution of 1777, art. XVIII, and
North Carolina, N.C. Constitution of
1776, art. XVIIL

4, PA. CONsT., Frame of Government,
Sec. 35. This freedom to examine the
proceedings of the legislature was a con-
comitant of the participation-enhancing
innovations of Sections 13, 14 and 15 of
the 1776 Frame of Government which
guaranteed public access to legislative
debates, publication of legislative records
and of proposed statutes. See WiLLI PAUL
ApaMs, THE FIRST AMERICAN CONSTITU-
TIONS 249250 (1980) (Rita & Robert
Kimber trans.) (describing confidential-
ity of debate in Pennsylvania assembly de-
bates through 1764, and innovation of
public access to legislative process in the

=




T

PROTECTION OF FREE EXPRESSION

Under its first Constitution, the Commonwealth experienced both a
profusion of what would today be called “uninhibited robust wide-open
debate,”® and sporadic, largely unsuccessful efforts by officials to curb

criticism.®

1776 Constitution). The constitutional
mandates of open legislative debates and
records was retained in modified form in
the 1790 Constitution, Pa. Const., Frame
of Government secs. 14 and 15, and pre-
served unchanged to the present 1968
Constitution. PA. CONST., art II, secs. 12
and 13.

5. Selsam, supra note 3 at 181, quotes
a contemporary observer as commenting
“[i]t arouses the sympathies to see how
often the Congress is mishandled in
these sheets.” Similarly, DwicHT L.
TEETER’S STUDY, A LEGACY OF EXPRESSION:
PHILADELPHIA NEWSPAPERS AND CONGRESS
DURING THE WAR FOR INDEPENDENCE 1775-
1788 (1967) (unpublished Ph.D. disser-
tation University of Wisconsin) is replete
with accounts of the vituperative press
skirmishes in Philadelphia during the pe-
riod after the adoption of Pennsylvania’s
first Constitution. See especially id. at 258-
62 (newspaper publishers “acted as if
they had little to fear from publishing se-
vere criticism of the Constitution and
government of Pennsylvania”; “printers
apparently held the courts in little awe”).
See also Dwight L. Teeter, Press Freedom
and the Public Printing: Pennsylvania, 1775-
83, 45 JOURNALISM Q. 445, 446-47 (1968)
(recounting “choice bits of vituperation”:
officials “peddling official blunders by
the groce” (sic), officials accused of prof-
iteering, judge characterized as “Judge
Grinner, or The Excrescence” published
by Philadelphia printers “beyond the
reach of effective government retalia-
tion”); NORMAN L. ROSENBERG, PROTECT-
ING THE BEST MEN: AN INTERPRETIVE HIs-
TORY OF THE Law OF LIBEL 60 (1986)
(remarking on “the almost total absence
of political libel suits” during the 1780s
and 1790s); ROBERT L. BRUNHOUSE, THE
COUNTER-REVOLUTION IN PENNSYLVANIA
1776-1790 5 (1971)(“In the 1780s the
press descended to unbelievable depths

252

of repulsive muckraking”); id. at 125 (de-
scribing vituperation “that descended to
such depths as to approach the ob-
scene”); id. at 289 n.11 (describing car-
toons and “filthy attacks”).

6. Libel prosecutions were brought to
suppress political criticism with only spo-
radic effect. SeeJOHN K. ALEXANDER, PENN-
SYLVANIA, PIONEER IN SAFEGUARDING PER-
SONAL RIGHTS IN THE BILL OF RIGHTS AND
THE STATES 325-27 (Patrick T. Conley &
John P. Kaminski eds., 1992) (describing
events of 1782 during which publisher
Eleazer Oswald attacked Pennsylvania’s
Chief Justice Thomas McKean as biased
and unfair, was arrested at McKean’s or-
ders for seditious libel, and was ulti-
mately saved from prosecution by the re-
peated refusal of a grand jury to indict
him); DWIGHT L. TEETER, A LEGACY OF EX-
PRESSION: PHILADELPHIA NEWSPAPERS AND
CONGRESS DURING THE WAR FOR INDEPEN-
DENCE 1775-1783, supra note 5, at 79-80
and 110 (describing seditious libel law
adopted by Pennsylvania’s Provisional
Constitutional Convention); id. at 229-
231 (describing repeated unsuccessful ef-
forts by Justice McKean to induce the
grand jury to indict Eleazer Oswald for
libel). For other accounts of the conflict
between McKean and Oswald, see Dwight
L. Teeter, The Printer and the Chief Justice:
Seditious Libel in 1782-83, 45 JOURNALISM
Q. 235; and ROSENBERG, supra note 5, at
60.

The public commitment to liberty of
expression in this early period, however,
fell considerably short of modern stan-
dards. See e.g. BRUNHOUSE, supra note 15
at 16-21. (describing loyalty oath of 1776
prerequisite to voting that was inter-
preted to prevent working for changes in
the Constitution); id. at 40-41 (describ-
ing loyalty oath of 1777 prerequisite to
voting, suing for debts, and transferring
real estate); id. at 77-79 (describing 1779
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§ 10.1

These efforts climaxed in 1788 with Respublica v. Oswald.” Contentious
newspaper editor Eleazer Oswald had found himself subject to civil arrest
in the course of a libel suit brought by Andrew Browne, the “master of a
female academy in the city of Philadelphia,” and a friend of Oswald’s po-
litical opponents. In response, Oswald published a bitter attack on all of
the parties to the libel action, alleging that both the plaintiff and the court
had sought to exact political retribution against him, making the claim that
“the doctrine of libels” was incompatible with Pennsylvania’s constitutional

rotection of free communication and free press and voicing the hope that
his “fellow citizens” would vindicate him in the impending jury trial. Os-
wald thereupon found himself haled before the Pennsylvania Supreme
Court to defend against charges of contempt of court.

The opinion of Chief Justice Thomas McKean, who had previously at-
tempted without success to punish Oswald for his criticism of McKean him-
self® began by affirming the “doctrine of libels” that Oswald denied: “li-
beling is a great crime, whatever sentiments may be entertained by those
who live by it,” announced McKean, “. . . the heart of the libeler . . . is more
dark and base than that of the assassin.”® Pennsylvania’s protection of free-
dom of the press, according to the opinion “precludes any attempt to fet-
ter the press by the institution of a licensor” and gives “every citizen a right
of investigating the conduct of those who are entrusted with the pyblic busi-
ness.”!? But while the Constitution authorized “candid commentary” and
“permits every man to publish his opinions,” once publication occurs an in-
dividual was protected against subsequent legal action in only the case of
“[publications] meant for use and reformation, with an eye solely to the
public good.” Publications “meant to delude and defame” were unpro-
tected, and since in the view of Chief Justice McKean, the evident “object

abolition of College of Philadelphia
because of political opposition of
Trustees); id. at 127 (describing 1782
statute mandating death penalty for ad-
herents of secessionist movement); id. at
147 (describing 1783 refusal to legalize
theatrical entertainment in Philadel-
phia).

7. 1U.S. (1 Dall.) 319 (Pa. 1788). See
TEETER, LEGACY supra note 5, at 237-39.

8. McKean endeavored to have Os-
wald indicted for criticizing him seven
years earlier. See supra note 6.

9, Oswald, 1 U.S. (1 Dall) at 324.
McKean was an enthusiast for the law of
libel. In addition to his prior efforts re-
garding Mr. Oswald, he successfully ob-
tained a 5700 L. libel verdict against an-
other printer. TEETER, LEGACY supra note
5, at 125. See Commonwealth v. Duane
1 Binn. 601 (1809) (libel prosecution for
statements regarding McKean as gover-
nor of Pennsylvania); Republica v. Cob-
bet, 3 Yeates 93 (1800) (McKean as
Supreme Court Justice imposed $2000
bond conditioned on good behavior of
publisher).

10. Id. at 325.
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PROTECTION OF FREE EXPRESSION

and tendency” of Oswald’s publications was to “raise a prejudice against his
antagonist . . . in the minds of those that must ultimately determine the dis-
pute between them” and to “dishonor the administration of justice,” Os-
wald’s publications were subject to punishment as contempts of court.!!

The Constitutional convention of 1790 rewrote Pennsylvania’s free ex-
pression provisions into the lineal ancestors of their current form. All of
the provisions were consolidated in the Declaration of Rights, which was
promulgated as the final article (Article IX) of the 1790 Constitution. In-
troduced by the new admonition “[t]hat the general, great, and essential
principles of liberty and free Government may be recognized and unalter-
ably established, WE DECLARE,” Article IX concluded (Section XXVI):
“Everything in this article is excepted out of the general powers of govern-
ment, and shall for ever remain inviolate.”!?

Protections of press and speech which had previously appeared in both
the Frame of Government and the Declaration of Rights were consolidated
in a new section of the Declaration of Rights (Section VII), “Of the liberty
of the press,” which read (as revised):

[a] That the printing presses shall be free to every person who un-
dertakes to examine the proceedings of the legislature, or any branch of
government: And no law shall ever be made to restrain the right thereof.

[b] The free communication of thoughts and opinions is one of the
invaluable rights of man; and every citizen may freely speak, write and print
on any subject, being responsible for the abuse of that liberty.

[c] In prosecutions for the publication of papers, investigating the of-
ficial conduct of officers, or men in a public capacity, or where the matter
published is proper for public information, the truth thereof may be given
in evidence: And, in all indictments for libels, the jury shall have a right to
determine the law and the facts, under the direction of the court, as in
other cases.!?

11. Id. at 326. Oswald was fined 10L
and imprisoned for one month. Id. at
328. His effort to obtain relief in Penn-
sylvania’s unicameral legislature failed af-
ter several days of discussion by a vote of
34-23. Id.

12. Both the introductory and con-
cluding language were retained un-
changed by subsequent Constitutions.

13. Sections [a] and [b] were re-
tained unchanged in the Constitutions of
1838, 1874 and 1968, and are now con-
tained in Article I, Section 7. Section 7
[c] was retained in the Constitution of
1838, but amended in 1874 to read:

No conviction shall be had in any
prosecution for the publication of
papers relating to the official con-
duct of officers or men in public
capacity, or to any other matter
proper for public investigation or
information, where the fact that such
publication was not maliciously or neg-
ligently made shall be established to the
satisfaction of the jury, and in all in-
dictments for libels the jury shall
have the right to determine the law
and the facts, under the direction
of the court, as in other cases.”

This substitution of a requirement of

it
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§ 10.2[a]

The right to assemble and petition was retained in Article IX, Section
20 of the 1790 Constitution in wording which has remained unchanged to
the present Constitution (Article I, Section 20).

Finally, the 1790 Constitution added reputation to the “inherent and
indefeasible” rights recognized in Section 1 of the Declaration of Rights.!*

In this final form, the free expression provisions of Pennsylvania’s Con-
stitution manifest three overlapping commitments: political, epistemic and
libertarian.

§ 10.2. THE POLITICAL FUNCTIONS OF FREE SPEECH

It is clear from the Pennsylvania Constitution’s text and heritage that
free expression serves crucial political functions. Freedom of the press—
originally a part of the Frame of Government—is guaranteed to “every per-
son who undertakes to examine the proceedings of the legislature, or any
branch of government” (Article I, Section 7 [a]); protections against crim-
inal prosecution are provided to publications “investigating the official con-
duct of officers, or men in a public capacity” (Article I, Section 7[c]); citi-
zens are protected in their right to assemble and “to apply to those invested
with the powers of government” for relief (Article I, Section 20). .

§ 10.2[a]. REMONSTRANCE AND CRITICISM: THE CHECKING
FUNCTION

Pennsylvania’s constitutional heritage from the beginning has viewed
freedom of the expression, in the words of Philadelphia lawyer Andrew
Hamilton, as a “bulwark against lawless power . . . a right which all freemen

negligence or malice, both of which re- happiness and safety.” As revised, in 1790

quired a showing of both falsehood and recognized “inherent and indefeasible
a state of mind for a simple right to in- rights, among which are those of enjoy-
troduce truth for jury consideration ing and defending life and liberty, of ac-
was regarded as a more protective stan- quiring, possessing, and protecting prop-
dard. See ROSALIND L. BRANNING, PENN- erty and reputation, and of pursuing their
SYLVANIA CONSTITUTIONAL DEVELOPMENT own happiness.” (emphasis added). It is
107 (1960). : not directly relevant to this essay to ex-
This language was retained in the plore the alterations that omitted the
1968 Constitution. proposition that the rights in question
14. Section 1 of the Declaration of were “natural,” or that there is a right of
Rights had previously announced “that all “pursuing . . . safety” or the elimination of
men have certain natural, inherent and the right of “obtaining . . . happiness and
inalienable rights, amongst which are, the safety.” The wording of this provision has,
enjoying and defending life and liberty, again been retained unchanged in the
acquiring, possessing and protecting Constitutions of 1838, 1874, and 1968. It
property, and pursuing and obtaining currently comprises Article I, Section 1.
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PROTECTION OF FREE EXPRESSION

claim, and are entitled to complain when they are hurt . . . to remonstrate
the abuses of power in the strongest terms, to put their neighbors upon
their guard against the craft or open violence of men in authority.”! Shortly
before the framing of the Declaration of Rights, the Continental Congress
wrote in Philadelphia in 1774,

“[t]he importance of [freedom of the press] consists . . . in its diffu-
sion of liberal sentiments on the administration of Government, its ready
communication of thoughts between subjects, and its consequential pro-
motion of union among them, whereby oppressive officers are shamed or
intimidated into more honourable and just modes of conducting affairs.”'®
So, too, the framers of the 1874 Constitution, though they ultimately lim-
ited their work to a relatively minor expansion of the protections against
criminal libel prosecutions, articulated a high regard for the political func-
tions of the press when they reenacted the Declaration of Rights.!”

15. ANDREW HAMILTON, DEFENSE OF DISSENT OF THE MINORITY OF THE CON-
JOHN PETER ZENGER ON CHARGES OF SEDI- VENTION OF THE STATE OF PENNSYLVANIA
TIOUS LIBEL (1735), at http://www.uark. TO THEIR CONSTITUENTS IN THE BILL OF
edu:80/depts/comminfo/cambridge/zenger. RIGHTS: A DOCUMENTARY HISTORY, supra
html. See id. (“that to which nature and at 665-68 (objecting to the “omission” of
the laws of our country have given us a “the stipulations heretofore made” by
right—the liberty—both of exposing and state Constitutions “in favour of” “the
opposing arbitrary power (in these parts liberty of the press, that scourge of
of the world, at least) by speaking and tyrants and the grand bulwark of every
writing truth”). other liberty”).

Hamilton’s address in the Zenger trial 17. E.g., IV DEBATES OF THE CONVEN-
in New York has long been cited by Penn- TION TO AMEND THE CONSTITUTION OF
sylvania’s Supreme Court as a part of PENNSYLVANIA 716-717 (1873) (Mr. Smith)
Pennsylvania’s constitutional heritage. (“Give me but liberty of the press . . . and

Kane v. Commonwealth, 89 Pa. 522, 526- I will shake down from its height cor-
27 (1879). See also Bodack v. Law En- ruption and bury it under the ruins of

forcement Alliance of America, 790 A.2d the abuses it was meant to shelter”); 726
277 (Pa. 2001) (Castille, J., dissenting); (Mr. Sharpe) (“Itis the duty of the press
Mack Appeal, 126 A.2d 679, 683 (Pa. to educate the public mind upon the af-
1956) (Bell, concurring and dissenting); fairs of State, to drag from its conceal-
O’Donnell v. Philadelphia Record Co., ment the malfeasance of public officials,
51 A.2d 775, 790 n.3 (Pa. 1947) (Maxey, to watch and denounce all arbitrary acts
J., dissenting) Commonwealth v. Mc- of government . . . the newspaper ought
Manus, 21 A. 1018, 1020 (Pa. 1891) to be the wide awake sentinel and
{(Mitchell, J., concurring). guardian which stands upon the watch

16. ADDRESS TO THE INHABITANTS OF towers of the State to protect the liber-
QUEBEC, 1774, IN THE BILL OF RIGHTS: A ties of the people”); V DEBATES OF THE
DOCUMENTARY HisTORy 222 (Bernard CONVENTION TO AMEND THE CONSTITU-
Schwartz ed. 1971). See also Vincent TION OF PENNSYLVANIA 586 (1873) (Mr.
Blasi, The Checking Value in First Amend- Dallas) (“. .. but for thatsingle paper, the
ment Theory, 1977 AM. B. FOUND. REs. J. man Tweed and his subordinates. ...
521 (1977); THE ADDRESS AND REASONS OF would still revolve in the heaven of po-
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strate The Pennsylvania Supreme Court has repeatedly recognized the con-
upon stitutional importance of expression that brings to light the potential or ac-
nortly tual wrongdoing of government officials, and the constitutionally prob-
1gress . lematic quality of efforts by officials to stifle criticism. Thus, in the 1835
Case of Austin,'® the Court reversed the disbarment of attorneys who had

criticized a common pleas court judge, commenting that “[t]he conduct of

diffu- a judge, like that of every other functionary, is a legitimate subject of
ready scrutiny, and where the public good is the aim, such scrutiny is as open to
1 pro- an attorney of his court as to any other citizen. . . . [An attorney] is not pro-
ied or fessionally answerable for a scrutiny into the official conduct of the judges, ’;
irs.”16 which would not expose him to legal animadversion as a citizen.” So, too, ‘
y lim- in 1963 In Re Taylor and Selby Appeals'® interpreted Pennsylvania’s Newspa-
gainst per Shield Law broadly in light of the observation that “independent news-
.func- papers are today the principal watch-dogs and protectors of honest, as well I
as good, Government.” Again, in Commonwealth v. Contakos,?° the prevailing "’,J i
i
E CON- litical power”); 596-7 (Mr. Landis) to the press raises concerns about cen- -l‘ji" )
YLVANIA (“Does any one doubt that it is the duty sorship of critical information and opin- LH | ﬁ
BILL OF of the press to keep the people fully ion.” (quoting Leathers v. Medlock, 499 m“ it
1, supra posted upon matters of pubic interest, U.S. 439, 447 (1991)); idat 579 (Flaherty, . Ml
sion” of and to discuss fully and freely the char- J., dissenting) (“The tax restrains the cru- ! - , ‘
de” by acter and conduct of public men? If so cial function of the press as government l 4
£ “the he lives too late. . . . No people could ex- watchdog”). 1“1 f
irge of ercise the elective franchise intelligently 20. Commonwealth v. Contakos, 453 | I !
f every unless the newspapers kept them in- A.2d 578, 581 (Pa. 1982). The Contakos i‘g |
formed on such subjects”); id. at 598-99 plurality was accepted as controlling in I |
JONVEN- (The press are “public instructors, the Commonwealth v. Fenstermaker, 530 il i
FION OF pointers-out of that which requires re- A.2d 414 (Pa. 1987). For other accounts ;‘ i
. Smith) dress, the advocates of that which ought of the importance and value of public ﬂ
...and to be introduced”); VII DEBATES OF THE discourse as a means of checking the pos- i
zht cor- CONVENTION TO AMEND THE CONSTITU- sible abuse of power by courts, see Com- | f ! \‘f
ruins of TION OF PENNSYLVANIA 266 (1873) (Mr. monwealth v. Hayes, 414 A.2d 318, 321 : i iEI;
r”); 726 M’Camant) (“As faithful sentinels upon (Pa. 1980) (opinion of Nix, J.) (“It was dj ! 4
he press the watchtowers of liberty, they could thought the presence of the public gen- i ‘ .
a the af- more effectually warn us of danger, and erally would constrain a court, otherwise il 4
conceal- being forewarned we could be fore- predisposed, to accord the witness a fair ‘l !
officials, armed”). trial.”) (quoting Commonwealth v. Trin- jf‘ Il it
rary acts 18. Case of Austin, 5 Rawle 191, 205- Kle, 124 A.191, 192 (Pa. 1924)); id. at 331 I! %if
:r ought 206 (Pa. 1835). (opinion of Kaufman, J.) (praising pub- h" If
2el and 19. In Re Taylor and Selby Appeals, licity as “check on judicial power”; “evi- il 41
e watch 193 A.2d 181, 185 (Pa. 1963). See id. at dence is to be publicly allowed or disal- w i
he liber- 185 (Shield Law’s “spiritual father is the lowed, in the face of the country; which 1 ‘
; OF THE revered constitutionally ordained free- must curb any secret bias or partiality || !
ONSTITU- dom of the press.”). See also Magazine that might arise in his own breast. . . Wig- 1l
78) (M. Publishers of America v. Department of more noted that public proceedings 1R ild
aper, the Revenue 654 A.2d 519, 524 (Pa. 1995) serve a vital societal function in that they |
)ates. . . . (“The press plays a unique role as a check move the court, the parties and the wit- ‘I it

n of po-

on government abuse, and a tax limited

nesses more strongly . .. to a strict con-



PROTECTION OF FREE EXPRESSION

opinion observed, in sustaining constitutionally mandated access to trials,
“the public and the media together counterbalance the possible emergence
of a corrupt or biased judiciary.”

The election of public officials ceases to be democratic if criticism of
their actions or their candidacy is legally sanctionable. Thus, in construing
the 1874 revision of Article ], Section 7, the Court reversed a judgment dis-
barring attorneys for publishing criticism of a sitting judge in light of the
newly established status of judges as elected officials. The Court observed,
“it is now the right and the duty of a lawyer to bring to the notice of the
people who elect the judges every instance of what he believes to be cor-
ruption or partisanship. No class of the community ought to be allowed
freer scope in the expression or publication of opinions as to the capacity,
impartiality or integrity of judges than members of the bar. ... To say that
an attorney can act or speak on this subject only under liability to be called
to account and to be deprived of his profession and livelihood by the very
judge or judges whom he may consider it his duty to attack and expose, is
a position too monstrous to be entertained for a moment under our pre-
sent system.”2! Shortly thereafter, notwithstanding Pennsylvania’s constitu-
tional protection of reputation, the Court in Briggs v. Garreti?? recognized
a privilege to criticize candidates for public office with probable cause, even
if the criticism was in fact a falsehood: “[H]ave the voters whose suffrages

[a candidate] solicits, the right to canvass and discuss his qualiﬁcations, '

openly and freely, without subjecting themselves to fine or imprisonment,
or a ruinous suit for damages? If the voters may not speak, write or print
anything but such facts as they can establish with judicial certainty, the right
does not exist, unless in such form that a prudent man would hesitate to
exercise it. . . . If not, we have indeed fallen upon evil times, and our boasted
freedom is but a delusion. The principle contended for here, if sustained
by this court, would put a padlock upon the mouth of every voter, and in-
telligent free discussion of the fitness of public men for office would cease.”
The sum of the matter, for the Pennsylvania Supreme Court is that “[t]here
is practically universal agreement that free discussion of candidates for po-

litical office is essential to the functioning of a democratic society.”?®

scientiousness in the performance of 21. Ex parte Steinman, 95 Pa. 220,
duty.) (citations omitted); In re Johnson, 238-39 (1880).

359.A'2d .739’ 7“4 7 .(1.)2}' 1976) (Pomeroy, 22. Briggs v. Garrett, 2 A. 513, 523-24
J. dissenting) (“Criticism by the press is (Pa. 1886)

in the nature of public debate: it protects ) )

the integrity of the court by exposing its 93. Commonwealth v. Wadzinski, 422
processes to robust public review.”). A.2d 124, 129 (Pa. 1980).
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§ 10.2[b]

§ 10.2[b]. SELF GOVERNMENT, DELIBERATION AND
POLITICAL TRUTH

The protection of free expression under Pennsylvania’s Constitution is
not limited to a right to remonstrate with and criticize officials and candi-
dates for office. It undergirds a broader right of self government: the right
of the citizens of Pennsylvania to inform themselves in order to deliberate
on the issues of the day. The text of the Constitution protects not only crit-
icism of public officials, but all publications “proper for public information”
(Article I, Section 7 [c]) as well as the right of citizens to assemble “for the
common good” (Article I, Section 20) and to seek responses to their con-
cerns from the holders of political power.?4

The Pennsylvania Supreme Court has recognized that, under Pennsyl-
vania’s structure of government, citizens have both the right and the
“solemn duty” to consult with each other “to work out the public weal,” as
well as to address their conclusions to the constituted authorities.?® Thus,
in Kirmse v. Adler,?® the Court held that the right of labor unions “to pre-
sent their cause to the public by circulars calculated to induce others to
stand with them” found protection under the Pennsylvania Constitution.
Again, in Boetiger v. Loverro,?” in the course of holding that Pennsylvania’s

-

24. At least one commentator viewed
the original protection of free expression
in Pennsylvania as a part of the “the de-
termination to establish participatory
politics” that characterized the Constitu-
tion of 1776. JoHN K. ALEXANDER, Penn-

sylvania, Pioneer in Safeguarding Personal

Rights in The Bill of Rights and the States
323 (Patrick T. Conley & John P. Kamin-
ski eds.) (1992). See Wells v. Bain, 75 Pa.
39, 47 (1873):
. The people, having reserved the
right to alter or abolish their form
of government, have, in the same
declaration of their rights, re-
served the means of procuring a
law as the instrumental process of
so doing. The twentieth section is
as follows [quoting current Article
I, section 20].... If the legisla-
ture, possessing these powers of
government, be unwilling to pass
a law to take the sense of the peo-
ple, or to delegate to a convention
all the powers the people desire to
confer upon their delegates, the

remedy is still in their own hands;

they can elect new representatives

that will.

25. Spaydv. Ringing Rock Lodge, 113
A. 70, 72 (Pa.1921). See also Parker v.
Commonwealth, 6 Pa. 507, 513 (1847)
(By vesting power in the General Assem-
bly, “the people of Pennsylvania ...
solemnly and emphatically divested
themselves of all right, directly, to make
or declare the law, or to interfere with
the ordinary legislation of the state, oth-
erwise than in the manner pointed out
in art. ix., sect. 20”); Commonwealth v.
Tate, 432 A.2d 1382, 1388 (Pa. 1981)
(“protection given speech and press was
fashioned to assure unfettered inter-
change of ideas for the bringing about
of political and social changes desired by
the people” (quoting Roth v. United
States, 354 U.S. 476, 484 (1957)).

26. Kirmse v. Adler, 166 A. 566, 569
(Pa. 1933).

27. Boettgerv. Loverro, 587 A.2d 712,
720 (Pa. 1991). Boettger construed the
First Amendment, but the Court has
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wiretap law could not be applied to punish newspaper publication of law-
fully obtained material, the Court observed, “[i]t is the freedom of dis-
semination of information and ideas of public importance that is the bond-
ing agent in a democracy.” And in Commonwealth v. Tate® in affirming the
independent Pennsylvania protection of free speech and assembly, the
Court announced, “[t]he profound national commitment to the principle
that debate on public issues should be uninhibited, robust, and wide-open
has special meaning for this Commonwealth, whose founder, William Penn,
was prosecuted in England for the crime of preaching to an unlawful as-
sembly and persecuted by the court for daring to proclaim his right to a
trial by an uncoerced jury.”

been equally emphatic when directly ad- lier version, the Magna Carta.

dressing the Pennsylvania Constitution Penn himself and the Quakers of
that Pennsylvania’s free expression guar- Pennsylvania were less than unwavering
anties protect discourse which “dissemi- in their commitment to freedom of
nates political knowledge, and by adding speech and press.

to the common stock of freedom, gives a LIVINGSTON ROWE SCHUYLER, THE LIB-
just confidence to every individual.” Re- ERTY OF THE PRESS IN THE AMERICAN
spublica v. Dennie, 4 Yeates 267, 270 COLONIES BEFORE THE REVOLUTIONARY
(1805). See Clark v. Allen 204 A.2d 42 (Pa. WAaR 23-28 (1905) gives an account of ex-
1964) (holding accusation of “commu- perience of William Bradford, the first
nistic tendencies” was not libelous and if printer in Pennsylvania. In 1687 the
considered so “would realistically and Friend’s Meeting ordered Bradford to
practically put an effective stop to search- obtain prior approval from them of any
ing and illuminating public debate”). material that “Concerns Friends or

Truth.”

28. Commonwealth v. Tate, 432 A.2d In 1689 Bradford printed Penn’s
1382, 1388 (Pa. 1981) (citations omit- charter, and was summoned before
ted). See also Bodack v. Law Enforcement Pennsylvania’s Governor and Council,
Alliance, 790 A.2d 277 (Pa. 2001) bound on L500 security not to print any-
(Castille, J., dissenting) (quoting at thing without Governor’s permission.
1388). As the Court recounted in Com- The Governor invoked both the interest
monwealth v. Contakos, 453 A.2d 578, and orders of William Penn. In 1692
580 (Pa. 1982) (citations omitted): Bradford was arrested for seditious libel;

In 1670 William Penn and William although the jury “could not agree” on
Mead were tried before a jury at the Old his conviction Bradford was held over un-
Bailey in London on an indictment of til next term and his tools and letters
unlawful assembly, disturbing the peace, were released only when Penn was de-
and causing a great concourse and tu- prived of the colony in 1693. For discus-
mult. Penn had addressed a group of sion of the 1692 prosecution, see The Pro-
three hundred Quakers in Grace Church prietor v. George Keith (1692) reported
Street, London, after the Quakers had in PENNSYLVANIA COLONIAL Casgs 117
found their meeting house locked by or- (Samuel W. Pennypacker, ed. 1892);
der of the crown. ... He considered the William Goldman Theatres v. Dana, 173

charges against him to be in violation of A2d 59, 67 n.1 (Pa. 1961). See Alexan-
the Great Charter of 1225 and the ear- der, supranote 24, at 19, (Patrick T. Con-
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§ 10.3

§ 10.3. FREE EXPRESSION AND THE SEARCH FOR KNOWLEDGE

When the Continental Congress praised the virtues of a free press in
Philadelphia in 1774, it highlighted the importance of a free press to the
“advancement of truth, science, morality.”29 So, too, in 1824, Updegraph v.
Commonwealth®® acknowledged the protected status of communications
which sought to “prove any supposed truths” or “detect supposed error.”
The constitutional heritage of Pennsylvania acknowledges that govern-
mental censorship is a bar to the advancement of knowledge. As Justice
Oliver Wendell Holmes Jr. maintained on the federal level, “the ultimate
good desired is better reached by free trade in ideas—that the best test of
truth is the power of the thought to get itself accepted in the competition
of the market, and that truth is the only ground upon which their wishes

safely can be carried out.”?!

ley & John P. Kaminski eds.) 317-19
(1992).

In 1721 Andrew Bradford (son of
William) was interrogated by Governor
Sir William Keith, warned not to publish
comments on his conduct without offi-
cial consent but Bradford continued to
publish. ALEXANDER, supra. During the
period 1756-9 the Pennsylvania Assembly
sought to silence critics by arresting and
trying them for libel; English Privy Coun-
cil ordered discharge on procedural
grounds. Id., SCHUYLER 27-28 (same).

In construing Pennsylvania’s “great
heritage of freedom,” Tate, 432 A.2d. at
1389, one must take account, as Justice
Harlan put it with regard to federal Con-
stitutional traditions, of “what history
teaches are the traditions from which it
developed as well as the traditions from
which it broke.” Poe v. Ullman, 367 U.S.
497, 542 (1961) (Harlan J. dissenting).
By the time of the revolution, the press
in Pennsylvania was typified by robust
and indeed vituperative public debate.
See supra note 4. The Pennsylvania
Supreme Court has viewed the earlier
colonial excursions into the suppression
of free expression as vices against which
Pennsylvania’s Constitution sought to
guard. See William Goldman Theatres
173 A.2d at 67 (“The members of the
Convention which drafted that Constitu-

tion were undoubtedly fully cognizant of
the vicissitudes and outright suppres-
sions to which printing had theretofore
been subjected in this very Colony.”).

29. 1 JOURNALS OF THE CONTINENTAL
CONGREss 108 (W. Ford ed. 1904) (1774).

30. Updegraph v. Commonwealth, 11
Serg. & Rawle 394, 409 (1824). Se¢ id. at
405 (“Upon the whole, it may not be go-
ing too far to infer, from the decisions,
that no author or printer, who fairly and
conscientiously promulgates the opinions
with whose truths he is impressed, for the
benefit of others, is answerable as a crim-
inal.”). Updegraph stated that an indict-
ment for blasphemy against statements
which it regarded as directed toward ridi-
culing religion rather than “proving
truth” or “defeating error” was permitted,
notwithstanding constitutional protec-
tions, but dismissed the indictment be-
cause it was improperly drawn.

31. Abrams v. United States, 250 U.S.
616, 629 (1919) (Holmes, J. dissenting).
See Chalk Appeal, 272 A.2d 457 (Pa.
1971) (sustaining a challenge under Ar-
ticle I, Section 7 to dismissal of welfare
case-worker because “[w]hether his state-
ments were true, or false, need not con-
cern us, for this is a question which could
not meaningfully be answered by either
the York County Board, or the Civil Ser-




PROTECTION OF FREE EXPRESSION

§ 10.4. FREE EXPRESSION AND FREEDOM OF THOUGHT

The political and epistemic roles of free expression are essentially con-
sequentialist; they rest on the utility of free expression as a means of at-
taining other goals. Yet Pennsylvania amended its Constitution in 1790
specifically to announce that “the free communication of thoughts and opin-
ions is one of the invaluable rights of man,” a right guaranteed as a part of
inherent human dignity. It has retained this declaration unchanged through
three constitutional revisions over the last two hundred years. This com-
mitment points to a third and complementary grounding for freedom of
expression in Pennsylvania’s constitutional heritage: free expression is an
element of personal autonomy of thought that underpins the freedoms
guaranteed by the rest of the Constitution.

Pennsylvania’s heritage of liberty of conscience found its most promi-
nent recognition in the sphere of religious freedom.®2 But in this respect
the regard for religious conscience is congruent with a regard for freedom
of thought, belief, and inquiry more generally.3® The root of Blackstone’s

vice Commission. Appellant was address-
ing himself to matters of public policy,
where, the best test of truth is the power
of the thought to get itself accepted in
the competition of the market.” quoting
Abrams, 250 U.S. at 630); Schlesinger Ap-
peal, 172 A.2d 835, 843 (Pa. 1961) (in-
voking “Jefferson’s classic admonition in
his First Inaugural Address that ‘If there
be any among us who would wish to dis-
solve this Union or to change its repub-
lican form, let them stand undisturbed
as monuments of the safety with which
error of opinion may be tolerated where
reason is left free to combat it.’”);
Kreamer Hosiery Co. v. American Fed'n
of Full Fashioned Hosiery Workers, 157
A. 588, 603 (Pa. 1931) (Maxey, ]J., dis-
senting) (“[I]deas are not subject to in-
junction. Ideas have far reaching effects.
Some of these effects may be good and
some may be evil, but it is opposed to
progress and contrary to the spirit of our
institutions to entrust any official with
the arbitrary power to say what ideas shall
be liberated and what ideas shall be
suppressed.”)

32. See, e.g., Judicial Inquiry and Re-
view Bd. v. Fink, 532 A.2d 358, 369
(Pa.1987) (“Pennsylvania, more than

any other sovereignty in history, traces
its origins directly to the principle that
the fundamental right of conscience is
inviolate . .. A citizen of this Common-
wealth is free, of longstanding right, to
practice a religion or not, as he sees fit,
and whether he practices a religion is
strictly and exclusively a private matter,
not a matter for inquiry by the state.”
(quoting Commonwealth v. Eubanks,
512 A.2d 619 (Pa. 1986)) (citations omit-
ted); Updegraph v. Commonwealth, 11
Serg. & Rawle 394, 408 (1824) (“When
our ancestors emigrated from England,
they took with them such of the English
principles as were convenient for the sit-
uation in which they were about to be
placed. It required time and experience
to ascertain how much of the English law
would be suitable to this country. The
minds of William Penn and his follow-
ers, would have revolted at the idea of
an established church. Liberty to all,
preference to none; equal privilege is
extended to the mitred Bishop and the
unadorned Friend.”) (emphasis omit-
ted).

33. SeeDuffyv. Cooke, 86 A. 1076 (Pa.
1918) (“The Constitution of 1790 pro-
vided against discrimination on account
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§ 10.4

special disapprobation of prior restraints, invoked by the Pennsylvania
Supreme Court in William Goldman Theaters, Inc. v. Dana,3* is that if prior
restraints are prohibited, “the will of individuals is still left free. . . . Neither
is any restraint hereby laid upon freedom of thought or inquiry: liberty of
private sentiment is still left.” So, too, the Court has observed that, “direct
restraints upon expression impose restrictions on human thought and strike
at the core of liberty in a way which limitations on access to information do
not.”3%

Pennsylvania’s right to free communication of thoughts and opinions
is grounded in intellectual autonomyj; it thus entails the reciprocal right to
decline to communicate.36 Thus, in 1967, Dudek v. Pittsburgh City Fire Fight-
ers, Local No. 1,37 held that the guarantees of the Pennsylvania Constitution
barred an effort to compel the plaintiff to engage in speech to which he
objected. The Court observed, “[i]t is Just as illegal to compel one to speak
when he prefers to remain silent as it is to gag one when he wishes to talk.
The liberty to write or speak includes the corresponding right to be silent

and also the liberty to decline to write. . . .”38
of religious sentiments. . . . The opinion ple of free speech is deeply rooted in our
was widely disseminated that routine of- law and in our vision of a free society.
fices and employments were conferred That principle is as much violated by re-
because the appointee held certain po- quiring a man to speak what he does not
litical sentiments. Such a state of facts if believe, as it is by prohibiting him from
it existed would have . .. amounted not expressing what he does believe.”).
to a legal, but to an actual disqualifica- The parallel case in First Amendment
tion on account of political sentiments. Jjurisprudence makes even clearer the
There is everything in the spirit of the link to Pennsylvania’s heritage. In West
Constitution to prohibit such proscrip- Virginia State Bd. of Educ. v. Barnette,
tion....”). 319 U.S. 624, 632 n.13 (1943), the Court
34. Wm. Goldman Theatres, Inc. v. observed that a mandatory flag salute “re-
Dana, 173 A.2d 59, 62 (Pa. 1961). quires the individual to communicate by

35. Philadelphia Newspapers, Inc. v. word and sign his acceptance of the po-

Jerome, 387 A.2d 425, 433 n.16 (Pa litical ideas it thus bespeaks. Objection
1978) ’ ) ’ ) ' to this form of communication when co-

erced is an old one, well known to the
framers of the Bill of Rights.” The Court
recalls that “[tJhe Quakers, William
Penn included, suffered punishment
rather than uncover their heads in def-
erence to any civil authority.” Id. at 632
n.13. See 6 HOWELL'S STATE TRIALS 951,
37. Dudek v. Potts Fire Fighters, Lo- 956 (1661-1678) (account by William

36. So long as the citizen remains free
to disavow statements she is forced to
adopt, the arguments from a “market-
place ofideas” ora “right to remonstrate”
against compelled communications are
difficult to maintain.

cal No. 1, 228 A.2d 752 (Pa. 1967). Penn and William Mead of their trial at
38. Id. 228 A.2d at 755. See id. at 758 the Old Bailey in 1670 in which Penn was
(Roberts, J., concurring) (“[T]he princi- fined for refusing to remove his hat).
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PROTECTION OF FREE EXPRESSION

More recently, in Commonuwealth v. Bricker,% the Pennsylvania Supreme
Court held that, even absent an effort to participate in political dialogue,
the use of a flag for interior decoration was constitutionally protected ex-

pression. It declared:

[t]here are few forms of self-expression as personal and important as
the manner in which we decorate our homes. We have long recog-
nized the sanctity of the home in this Commonwealth as we have re-
peatedly stated that “upon closing the door to one’s home to the out-
side world, a person may legitimately expect the highest degree of
privacy known to our society”. ... Clearly, there is no precise consti-
tutional calculus as to what constitutes constitutionally protected ex-
pression. However, we believe that the government must satisfy con-
stitutional scrutiny before it can tell the citizens of this Commonwealth
what pictures they may hang on their walls or what symbols they may
display in the sanctity of their homes.”?

It is this intellectual and spiritual autonomy which the Pennsylvania
Constitution recognizes as the precondition for a free society. As the Court
commented in Commonwealth v. Tate,! “The observation of the Supreme
Court of the United States with regard to the First Amendment to the United
States Constitution applies equally to the Pennsylvania Constitution: ‘free-
dom of speech . . . [is] protected against censorship or punishment. . . . For
the alternative would lead to standardization of ideas either by legislatures,
courts, or dominant political or community groups.’”

§ 10.5. THE STRUCTURE OF PROTECTION
§ 10.5[a]. PRIOR RESTRAINT

Unlike the federal Constitution, where the structures on prior restraint
are a matter of inference from a relatively opaque provision,? the clearest

39. Commonwealth v. Bricker, 666 able condition, of nearly every other
A.2d 257 (Pa. 1995). form of freedom. With rare aberrations
40. Commonwealth v. Bricker, 666 a pervasive recognition of that truth can
A.2d 257, 261 (Pa. 1995) (quoting Com- be traced in our history, political and le-

monwealth v. Brian 656 A.2d 287, 289 gal.”).
(Pa. 1994)). 42, See New York Times Co. v. United

41. Commonwealth v. Tate, 432 A.2d States, 403 U.S. 713 (1971); Organization
1382, 1388 (Pa. 1981) (citations omit- for a Better Austin v. Keefe, 402 U.S. 415,
ted). See also Duggan v. 807 Liberty Ave., 419 (1971); Shuttlesworth v. Birming-
288 A.2d 750, 754 (Pa. 1972) (quoting ham, 394 U.S. 147 (1969); Near v. Min-
Palko v. Connecticut, 302 U.S. 319, 326, nesota, 283 U.S. 697, 712-21 (1931); Pat-
327 (1937)) (“freedom of thought and terson v. Colorado, 205 U.S. 454, 461
speech . .. is the matrix, the indispens- (1907) (relying on Respublica).
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§ 10.5[a]

principle to emerge from Pennsylvania’s constitutional text is that, as the

Court put it in Respublica v. Dennie in 1805, a citizen is free to “[pJublish as
p . . . p

you please in the first instance without control. . . 43

Pennsylvania’s original protections of free expression adjured, “free-
dom of the press ought not be restrained.”#* As noted above, in Respublica
v. Oswald, Justice McKean equated the “restraint” prohibited by the 1776
Constitution with the licensing schemes of prior restraint which had been
overturned in the British struggle for freedom of the press during the sev-
enteenth century. According to Justice McKean, the protections 1776 gave
“to every citizen a right of investigating the conduct of those who are en-
trusted with the public business; and they effectually preclude any attempt
to fetter the press by the institution of a licenser. . . . The true liberty of the
press is amply secured by permitting every man to publish his opinions; but
[once published] it is due to the peace and dignity of society to enquire
into the motives of such publications, and to distinguish between those
which are meant for use and reformation, and with an eye solely to the pub-
lic good, and those which are intended merely to delude and defame.”45

In amending the provisions to their current form in 1790, the Penn-
sylvania Convention retained the proviso that, “no law shall ever be made
to restrain the right” of examining any branch of government in the press,
and added that “every citizen may freely speak, write and print on any
subject, being responsible for the abuse of that liberty.”*® The text of the
Constitution thus establishes a right to “write speak and print” without prior

restraint, leaving harms caused by
sibility for abuse.”#7

free expression to subsequent “respon-

43. Respublica v. Dennie, 4 Yeates
267, 269 (1805). Se¢ William Goldman
Theatres, Inc. v. Dana, 173 A.2d 59, 62
(Pa. 1961) (“Itis clear enough that what
(the provision of Article I, § 7] was de-
signed to do was to prohibit the imposi-
tion of prior restraints upon the com-
munication of thoughts and opinions,
leaving the utterer liable only for an
abuse of the privilege. History supports
this view.”), quoted with approval in
Western Pennsylvania Socialist Workers
1982 Campaign v. Connecticut Gen. Life
Ins. Co., 515 A.2d 1331, 1335 (Pa. 1986)
and Commonwealth v. Tate, 432 A.2d
1382, 1388 (Pa. 1981).

44. Pa. Const. of 1776, Declaration of
Rights, art. XII.

45. Respublica v. Oswald, 1 U.S. (1
Dall.) 319, 325 (1788). See id. at 329 (ad-
dressing the General Assembly, one of
its members, Mr. Lewis, supported
McKean’s opinion through the following
statement: “[hJere then, is to be dis-
cerned the genuine meaning of this sec-
tion in the bill of rights . . . Every man may
publish what he pleases; but, it is at his
peril, if he publishes any thing which vi-
olates the rights of another, or interrupts
the peace and order of society . . .").

46. Pa. Const. of 1790, art. IX, § 7.
This wording was retained unaltered to
the present Constitution. See PA. CONST.
art. 1,§ 7.

47. See Dennie, 4 Yeates at 267; Com-
monwealth v. Duane (1806), reported at



PROTECTION OF FREE EXPRESSION

This clear commitment provided the basis for the Pennsylvania
Supreme Court’s 1961 decision in William Goldman Theatres, Inc. v. Dana*®
invalidating Pennsylvania’s regime of motion picture regulation, which re-
quired thatan exhibitor register with the Board of Motion Picture Control
48 hours in advance of any initial showing, and empowered the board to
disapprove a film as “obscene” or “unsuitable for children” by majority vote.
The Court held that procedure to be an invalid “pre-censorship” inconsis-
tent with Article I, Section 7 notwithstanding the facts that obscenity was

unishable at common law, and that the United States Supreme Court had
upheld a film censorship regime under First Amendment analysis earlier

the same year.*

There is some debate as to exactly which legal regimes or interferences
transgress Pennsylvania’s constitutional hostility to prior restraints. On one
side of the spectrum, administrative regimes that give officials discretion to
block entirely the publication of materials without their prior authorization
are impermissible. They fall clearly afoul of Blackstone’s admonition that
“[t]o subject the press to the restrictive power of a licenser . ... is to subject
all freedom of sentiment to the prejudices of one man, and make him the
arbitrary and infallible judge of all controverted points in learning, religion,
and government.”

~

On the other hand, not every reduction in the flow of information is
a “prior restraint.” If the prior restraint doctrine were rooted solely in the
proposition that government should not be able to exercise discretion over
the information available to the public, then any action which prevents the

1 Binn. 97 (Tilghman, CJ.) (“this provi- Corp. v. Breitinger, 95 A. 433 (Pa.1915)

sion was intended to prevent men’s writ- (per curiam), relying on an opaque opin-
ings from being subject to the previous jon by the common pleas court. The
examination and control of an officer ap- Court referred to the United States
pointed by the government, as is the Supreme Court’s opinion, in Mutual Film
practice in many parts of Europe, and Corp. v. Industrial Commn. of Ohio, 236
was once the practice in England”). U.S. 230, 244 (1915), that held that mo-

48. 173 A.2d 59 (Pa. 1961). tion pictures were not “ part of the press
49. Times Film Corp. v. Gity of of the country or as organs of public opin-
Chicago, 365 U.S. 43 (1961). The Penn- ion” protected by the Ohio Constitution.

sylvania Court commented “[t]hat case According to the Pennsylvania Supreme
in no way involved the rights guaranteed Court, Mutual Film Corp. was “in accord
the individual by the Pennsylvania Con- with that of the learned Common Pleas
stitution.” William Goldman Theatres, in these cases.” 95 A. at 440.

Inc. v. Dana, 173 A.2d at 65. 50. 4 WiLLIAM BLACKSTONE, COMMEN-

The Pennsylvania Court had upheld TARIES 151-52, quoted with approval in
an earlier film censorship statute against William Goldman Theaters, Inc., 173
challenge under the Pennsylvania’s free A.2d at 62. See Willing v. Mazzocone, 393
speech protections without substantial A.2d 1155, 1157 (Pa. 1978) (Mandarino,
discussion in Buffalo Branch, Mutual Film J) (quoting with approval).
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§ 10.5[a]

news media from obtaining information would constitute a prior restraint.
Although the position has been advanced by news media seeking access to
information,®! this is not the law under Pennsylvania’s free expression guar-
antees. The right to “freely speak, write and print” prevents the government
from imposing prior censorship on the “communication” of “thoughts and
opinions,” but provides no untrammeled right to obtain information in or-
der to form those opinions. Thus, the Court’s 1978 decision in Philadelphia
Newspapers, Inc. v. Jerome® rejected the proposition that orders limiting pub-
lic access to pre-trial suppression hearings criminal proceedings were prior
restraints: “[a] prior restraint prevents publication of information or ma-
terial in the possession of the press and is presumed unconstitutional. These
orders, however, issued in compliance with the Rules of Criminal Proce-
dure, did not prevent petitioners from publishing any information in their
possession or from writing whatever they pleased and therefore did not con-
stitute a prior restraint upon publication.”®® And although every legal sanc-
tion has some deterrent effect, not every statute announcing an ex ante
prohibition on speech is a prior restraint. The “responsibility for abuse”
contemplated by Article I, Section 7 clearly encompassed criminal as well

as civil liability.5%

51. Cf. McLaughlin v. Philadelphia
Newspapers, Inc., 348 A.2d 376, 385 (Pa.
1975) (Roberts, J., dissenting) (“Silence
imposed by refusing to inform is indis-
tinguishable in effect from silence im-
posed by curtailing the speech of those
already informed.”).

52. Philadelphia Newspapers v. Jer-
ome, 287 A.2d 425 (Pa. 1978).

53. Id. at 433-34 (citations omitted).
See McLaughlin, 348 A.2d at 378 (reject-
ing newspaper’s claim of right of access to
attorney to records of a disciplinary pro-
ceeding against a public official, and deny-
ing relevance of prior restraint precedents
through the assertion that “this is not a
case which calls into question the right of
the press to print, publish and distribute
information which it has already ac-
quired”); McMullan v. Wohlgemuth, 308
A.2d 888, 895 (Pa. 1973) (rejecting news-
paper’s claim of right of access to records
of identity of welfare recipients under Ar-
ticle I, § 7 stating: “this is not a case in-
volving the right of the press to print, pub-
lish and distribute information. If it were,
the result we reach would be quite differ-

ent. ... Here, no impermissible prior re-
straint is involved.”); In re Mack, 126 A.2d
679 (Pa. 1956) (upholding a court order
barring photographing of criminal de-
fendant against challenge under Article I,
§7).

54. While there are statements in Ins.
Adjustment Bureau v. Ins. Comm’r, 542
A.2d 1317, 1823 (Pa. 1988) that appear
to characterize the statutory prohibition
of solicitations by insurance adjusters
within 24 hours of an accident as “prior
restraints,” they are best understood as
loose dicta. Such a characterization
would be inconsistent with both the con-
stitutional text, and prior restraint doc-
trine. The standard the Court actually
used in Insurance Adjustment Bureau
falls considerably short of the unyielding
hostility to prior restraints that usually
applies under Article I, § 7. And the rule
the case announces applies impartially to
any restriction of commercial speech. See
542 A.2d at 1824 (“Article I, Section 7
will not allow the prior restraint or other
restriction of commercial speech ... where
the legitimate important interests of the
government may be accomplished prac-
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PROTECTION OF FREE EXPRESSION

The two intermediate cases addressed by Pennsylvania’s high court have
involved the issuance of injunctions against communicative activities which
are said to violate applicable law and situations in which administrative of-
ficials exercise discretion over some but not all opportunities to engage in
free communications.

§ 10.5[a][1]. Injunctions

Injunctions, unlike prior licensing schemes, generally restrain speech
only after notice and hearing, and are usually subject to immediate appeal.
On the other hand, injunctions share with licensing schemes an orienta-
tion towards preventing rather than punishing allegedly illegal communi-
cations. Like a press license, injunctions turn on the determination of a sin-
gle official; they can be granted with the stroke of a pen. Injunctions
interfere with the dissemination of information on the basis of potentially
exaggerated threats of possible future harm, rather than on the basis of the
results of abuse proven before a jury.

Historically, the record on judicially imposed ex ante restraints on free
expression has been mixed in Pennsylvania. In the first years after the adop-
tion of the 1790 Constitution, it was not uncommon for courts to require
authors and editors to post bonds or recognizances which were subject to
forfeiture in the case of a published libel.5® This practice was said to be coii-
sistent with the constitutional prohibition on prior restraints on the ground
that before forfeiture, a jury was required to find that a libel had occurred,
and “a man though bound to his good behavior, may still publish what he
pleases, and if he publishes nothing unlawful, his recognizance will not be
forfeited.”® The rule after 1806 was that surety could not be demanded for
good behavior before conviction.5”

ticably in another, less intrusive man- the law and facts in libel suits); id. at 100

ner”) (emphasis added).

55. See Respublica v. Askew, 1 Yeates,
186 (1792) (reporting a fine and security
for good behavior for one year imposed
in libel case); Respublica v. Cobbet, 2
Yeates 352 (1798) (refusing removal to
federal court of forfeiture action on rec-
ognizance bond imposed by Justice Mc-
Kean on publisher, William Cobbett);
Respublica v. Cobbet, 3 Yeates 93 (1800)
(affirming the right of the Supreme
Court to require recognizance against li-
bel and the right of a jury to determine

(stating counsel’s argument that “to ef
fect the purposes of preventive justice, a
‘discretion’ must necessarily be lodged
with the magistrate” adducing right of
President under the Alien Act to remove
aliens); Respublica v. Davis, 3 Yeates 128
(1801) (reporting a verdict against guar-
antor for violation of Cobbet’s recog-
nizance).

56. Commonwealth v. Duane, re-
ported at 1 Binn. 97 (1806) (Tilghman,
J.) (granting writ of habeas corpus).

57. Id.
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In the context of labor struggles during the end of the nineteenth and
the first half of the twentieth century, the Pennsylvania Supreme Court reg-
ularly upheld injunctions issued against parades, pickets, boycotts, and ef-
forts to persuade employees to withdraw their labor. Many of these labor
injunctions were phrased as prohibitions against particular modes of ex-
pression that were regarded as coercive.’ These instances accord with the
constitutional text. A prohibition against the assembly of a violent mob
might well be seen as no infringement of the proposition that “every citi-
zen may freely speak, write or print on any subject.” Mob violence is not
“speaking writing or printing”; indeed the protection of the right to as-
sembly in Article I, Section 20 was specifically limited in 1790 to “the right
in a peaceable manner to assemble together.” So long as the injunction leaves
open ample opportunity to exercise the constitutional right of “free com-
munication of thoughts and opinions” identified by Article I, Section 7, it
might well be viewed as no prior restraint.

Other labor injunctions issued in the late nineteenth century and early
twentieth, however, were directed not at the manner of speech but at its
substance; the constitutionally protected “communication of thoughts and
opinions” was interdicted because of its unlawful character or tendencies,

an approach in substantial tension with the constitutional hostility to prior

restraints.59

58. Carnegie-llinois Steel Corp. v.
United Steelworkers, 45 A.2d 857 (Pa.
1946) (issuing an injunction against
steelworkers forcibly interfering with
maintenance employees entering struck
plants stating that, “when a ‘picket line’
becomes a picket fence it is time for gov-
ernment to act”); Westinghouse Elec.
Corp. v. United Elec. Radio Mach. Work-
ers, 46 A.2d 16 (Pa. 1946) (issuing an in-
Jjunction against forcible interference
with access to struck plant); Wortex Mills
Inc. v. Textile Workers, 85 A.2d 851 (Pa.
1952) (reversing an injunction issued
against mass picketing through a prohi-
bition on “loitering or being unneces-
sarily in the vicinity”); Westinghouse
Elec. Corp. v. United Elec. Radio and
Mach. Workers, 118 A.2d 180 (Pa. 1955)
(enjoining mass picketing that prevented
access to plant); Logan Valley Plaza v.
Amalgamated Food Employees Union
Local 950, 227 A.2d 874 (Pa. 1967) (up-
holding an injunction against labor pick-

eting in shopping mall). Cf. Jefferson &
Indiana Coal Co. v. Marks, 134 A.430 (Pa.
1926) (issuing an injunction against pa-
rades and picketing where “it was a
demonstration aimed at the fears rather
than the judgment of those who desired
to work. ... [TThe very fact of parading
at the time and place constituted intimi-
dation and was properly enjoined. . ..
Persuasion too long and persistently con-
tinued, becomes a nuisance and an un-
lawful form of coercion.”).

59. The early cases were the most ex-
treme, See O’Neill v. Behanna, 37 A. 843
(Pa. 1897) (issuing an injunction based
on “annoyance, intimidation, ridicule
and coercion” which extended to denial
of the “right to talk to new men” on their
way to work); Flaccus v. Smith, 48 A. 894
(Pa. 1901) (issuing an injunction against
“seeking to induce the apprentices of the
employer to violate the terms of their in-
dentures” by joining a union); Kraemer
Hosiery Co. v. American Federation of
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By the middle of the twentieth century the Pennsylvania Supreme Court L& l
had announced the proposition that no equitable jurisdiction existed to en-
join the communications of organized labor in the absence of disorder, in-
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timidation, or threats.?0 In the last fifty years, the issuance of injunctions

against speech has waned.

The Pennsylvania Supreme Court regularly invalidated the issuance of
injunctions proscribing exercises of free expression where the issuing courts
failed to comply with the procedural mandates of notice, hearing and
prompt final judicial determination imposed as a matter of First Amend-
ment doctrine by the United States Supreme Court.5! As amended in 1973,
in light of those cases, Pennsylvania Rule of Civil Procedure 1531(f) (1) now

provides:

(f) (1) When a preliminary or special injunction involving freedom of
expression is issued, either without notice or after notice and hearing,

the court shall hold a final hearin
by the defendant. A final decree s
thonotary within twenty-four (24) h

g within three (8) days after demand
hall be filed in the office of the pro-
ours after the close of the hearing.

Full Fashioned Hosiery Workers, 157 A
588 (Pa. 1931) (enjoining efforts to re-
cruit employees who signed agreements
not to join a union); Purvis v. Local 500,
United Bhd. of Carpenters, 63 A. 585
(Pa. 1906) (upholding the issuance of an
injunction against boycotting, encourag-
ing a boycott and forbidding work on
non-union material).

But even after the heyday of the labor
injunction, the Pennsylvania Supreme
Court occasionally upheld the issuance
of injunctions against picketing for “un-
lawful” purposes. Wilbank v. Chester and
Delaware County Bartenders, 60 A.2d 21
(Pa. 1948) (issuing an injunction against
picketing where “[d]efendants’ purpose
in picketing was to require plaintiffs to
force their employees to join the union
... Such a purpose is clearly unlawful . . .");
Phillips v. United Bhd. of Carpenters, 66
A.2d 227 (Pa. 1949) (same); Baderak v.
Bldg. and Constr. Trades Council, 112
A.2d 170 (Pa. 1955) (upholding an in-
junction against non-employees who
stopped trucks making deliveries to a
building site, convincing them not to ful-
£l their deliveries); Sansom House En-

ter. Inc. v. Waiters & Waitresses Union,
Local 306, 115 A2d 746 (Pa. 1955)
(holding that the trial court should have
issued injunction against picketing
where object of picketing was to force
employees to join a union); Grimaldi v.
Local No. 9, 153 A.2d 214 (Pa. 1959) (en-
joining a union from picketing a one-
man barbershop).

60. Kirmse v. Adler, 166 A. 566 (Pa.
1933).

61. Duggan v. 807 Liberty Ave., Inc.,
288 A.2d 750 (Pa. 1972) (citing Freed-
man v. Maryland, 380 U.S. 51 (1965));
Commonwealth v. Guild Theatre, Inc.,
248 A.2d 45 (Pa. 1968) (same). Se¢ also
Ranck v. Bonal Enterprises, Inc., 359
A2d 748 (Pa. 1976) (condemning €x
parte grant of a preliminary injunction
against the exhibition or sale of allegedly
obscene pen‘odicals); Commonwealth ex
rel. Davis v. Van Emberg, 347 A.2d 712,
(Pa. 1975) (reversing an ex parte in-
junction closing a bookstore); Apple
Storage Co., v. Consumers Educ. & Pro-
tective Assoc., 272 A.2d 496 (Pa. 1971)
(reversing grant of ex parte injunction
against consumer picketing).

e o o S e
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If the final hearing is not held within the three (3) day period, or if
the final decree is not filed within twenty-four (24) hours after the
close of the hearing, the injunction shall be deemed dissolved.5?

These rules themselves suggest that viewed as a procedural matter, not
all injunctions “involving freedom of expression” are impermissible.53 On
the other hand, neither the cases enunciating the procedural requirements
nor the comments to Rule 1531 (f) make reference to the words and his-
tory of Article I, Section 7 or the holding of Dana that Pennsylvania’s hos-
tility to prior restraints is more severe than that of the Federal Constitution.

Willing v. Mazzoconé®* provides the most recent discussion of the con-
straints of Article I, Section 7 on the issuance of injunctions, treating in-

62. In Sch. Dist. of Pittsburgh v. Pitts-
burgh Fed'n of Teachers, 406 A.2d 324
(Pa. 1979), the Court held that since part
of a preliminary injunction prohibiting a
teachers’ strike “prohibits certain com-
munications by and between appellants
and prohibits certain picketing,” the en-
tire injunction was dissolved on refusal
to grant a final hearing, although parts
of the injunction “arguably did not in-
volve freedom of expression.”

63. The current state of parallel fed-
eral law is set forth in Madsen v. Women's
Health Center, Inc., 512 U.S. 753, 764
n.2 (1994):

Prior restraints do often take the

form of injunctions. See, e.g., New

York Times Co. v. United States,

403 U.S. 713 (1971) (refusing to

enjoin publications of the “Penta-

gon Papers”); Vance v. Universal

Amusement Co., 445 U.S. 308

(1980) (per curiam) (holding that

Texas public nuisance statute

which authorized state judges, on

the basis of a showing that a the-
ater had exhibited obscene films in
the past, to enjoin its future exhi-
bition of films not yet found to be
obscene was unconstitutional as au-
thorizing an invalid prior re-
straint). Not all injunctions that
may incidentally affect expression,
however, are “prior restraints” in
the sense that that term was used

in New York Times Co. or Vance.
Here petitioners are not prevented
from expressing their message in
any one of several different ways;
they are simply prohibited from ex-
pressing it within the 36-foot buffer
zone. Moreover, the injunction was
issued not because of the content
of petitioners’ expression, as was
the case in New York Times Co.
and Vance, but because of their
prior unlawful conduct. (citations
omitted).

Cf. Justice Henry O’Brien’s dictum in
Commonwealth v. Guild Theatres, Inc.,
248 A.2d 45, 46 (Pa. 1968) (discussing
First Amendment precedents, Justice
O’Brien states that “[a]lthough we can-
not agree with appellants contention that
no prior restraint on the exhibition of a
motion picture is permissible, it is clear
that any such restraint must be very care-
fully circumscribed.”).

64. Willing v. Mazzocone, 393 A.2d
1155 (Pa. 1978). Justice Louis Man-
darino’s reliance on the strictures against
prior restraints was joined by Justices
Samuel Roberts and O’Brien, both con-
curring in the result, id. at 1158 (hold-
ing that Pennsylvania’s constitutional
protection of free expression is “based
on abhorrence of prior restraints”), and
Justice Thomas Pomeroy, also concur-
ring, id. at 1160 (incorporating dissent-
ing opinion of Justice Jacobs dissenting
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PROTECTION OF FREE EXPRESSION

junctions as prior restraints. The prevailing opinion of Justice Louis Man-
darino relied on the prohibition of prior restraints in Article I, Section 7
to reverse an injunction entered against the picketing of a law firm by a dis-
gruntled former client, despite a showing that the client’s allegations were
false and that her indigent status made her judgment proof in a defama-
tion action. Since Willing, the Pennsylvania Supreme Court has not upheld
an injunction prohibiting an exercise of free expression in the face of a
prior restraint challenge under Article I, Section 7.95

in the Superior Court, 369 A.2d 829,

which was premised on the proposition

that “Article I Section 7 . . . was designed

to . . . prohibit the imposition of prior re-

straints”). See Commonwealth v. Pitts-
burgh Press Co., 396 A.2d 1187, 1191

(Pa. 1979) (Roberts, J., concurring) (ar-
guing that statutory authorization of the

Human Relations Commission to direct
newspaper to cease and desist publica-
tion of “situation wanted” advertisements
identifying the advertiser by sex, race, re-
ligion, or age is an unconstitutional prior
restraint under Article I, § 7); Vogel v.
W.T. Grant Co., 327 A.2d 133, 138 (Pa.
1974) (Mandarino, J., concurring) (ar-
guing that an injunction against con-
tacting employers and family of credit
card purchasers in effort to collect debt
was an impermissible prior restraint);
Kramer v. Thompson, 947 F.2d 666 (3d
Cir. 1991) (reviewing Pennsylvania cases
and concluding that injunction against
defamation is improper, even after a jury
verdict awarding damages); Terminix
Int’l Co. v. Kay, 150 F.R.D. 532 (E.D. Pa.
1993) (granting Rule 11 sanctions
against plaintiff’s counsel who sought an
injunction against critical speech).

65. In Giant Eagle Mkts. Co. v. United
Food & Commercial Workers Union, Lo-
cal Union No. 23, 6562 A.2d 1286 (Pa.
1995), the Court sustained an injunction
“ordering the pickets to be peaceful and
lawful in nature, restricting the number
of pickets at the entrances of all appel-
lants stores, mandating the proper spac-
ing and location of those pickets, and
enjoining appellees from preventing per-

sons having business with appellant from
entering or leaving the premises” after a
showing mass picketing, violence, and in-
timidation. Id. at 1291. The order in
question did not prevent the communi-
cation of any thoughts or opinions, and
the issue of prior restraint under Article
1, Section 7 was not raised.

During the last quarter century, the
Pennsylvania Supreme Court has three
times explicitly declined to address Arti-
cle I, Section 7 prior restraint issues:

In Adler Barish, Daniels, Levin &
Crescoff v. Epstein, 393 A.2d 1175 (Pa.
1978), the Court upheld an injunction
against solicitation by former employees
of a law firm of the firm’s clients, but
engaged in no prior restraint analysis, ob-
serving that the employees “have not dis-
puted the constitutionality of an injunc-
tion as a form of sanction.” Id. at 1149
n.9. This seems a sensible approach.

In Masloff v. Port Auth. of Allegheny
County, 613 A.2d 1186 (Pa. 1992) the
court declined to address the propriety
of a lower court order directing the par-
ticipants in court-supervised labor nego-
tiations not to make public statements
without prior court authorization be-
cause “neither of the parties has asserted
that the [court] has denied it authoriza-
tion to make any public statements.” Id.
at 1187 n.1. This seems to be in some ten-
sion with the usual rule that the mere re-

quirement of obtaining authorization is
an impermissible prior restraint.

Finally, in Bodack v. Law Enforcement
Alliance of America, 790 A.2d 277 (Pa.
2001), a majority of the Supreme Court

272
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§ 10.5[a][2]
§ 10.5[a][2]. Permit Requirements

It is not uncommon for municipal governments to require permits for
parades, demonstrations, or public meetings. While denial of such permits
may not entirely foreclose the possibility of conveying the communications

quirements, like the prior restraints against which Blackstone inveighed,
place the opportunity to exercise unilateral discretion over the exercise of
a constitutional right in the hands of the administrative officer who issues
the permit. On the other hand, public meetings, and sometimes other forms
of communication, carry with them the possibility of physical disruption of
traffic flow or other content-neutral interests that are not adequately ad-
dressed by the possible assessment of damages.

In an initial encounter with the issue, in 1920, Duguesne City v. Finckd®
reviewed a conviction of labor organizers for holding a parade in violation
of a local ordinance which forbade the holding of public meetings on city
streets without a permit issued by the mayor. Notwithstanding the fact that
the organizers had filed three successive requests for permits upon which
the mayor had taken no action,®’ the Court held that the conviction was

our large cities the disorders which have recently appeared in those of the
old world.”® A city, being the owner of the streets, was said to be entitled
to regulate their use “under such restrictions and limitations, as in her opin-

*

without opinion declined to grant extra-
ordinary jurisdiction to review an jin-
Jjunction entered against the airing of
advertisements by political advocacy
groups who had not complied with cam-
Paign disclosure laws. Justice Castille’s
dissent from the denial of Jjurisdiction
argued, with some plausibility, that the
orders constituted impermissible prior
restraints.

66. Duquesne City v. Fincke, 112 A.
130 (Pa. 1920).

67. Mayor Crawford is quoted as say-
ing “Jesus Christ himself could not speak
in Duquesne on behalf of the AF.L.”
JOHN P. HoERr, AND THE WOLF FINALLY

273

CAME 172 (1988) Davip BrODY, LABOR IN
Crists; THE STEEL STRIKE OF 1919, 94
(1965). See INTERCHURCH WORLD Move-
MENT OF NORTH AMERICA, PUBIC OPINION
AND THE STEEL STRIKE 188 (1921) (quot-
ing Crawford as announcing “Jesus
Christ himself could not hold a meeting
in Duquesne”). Labor organizers were
not favorites of local officials during this
period in Pennsylvania’s history. See, e.g.,
Elizabeth Ricketts, The Struggle for Civil
Liberties and Unionization in the Coal Fields:
The Free Speech Case of Vintondale, Pennsyl-
vania, 1922, 122 PA. MaG. oF HIsT. AND
BIOoGRrAPHY 319 (1998).
68. Duquesne City, 112 A. at 132-33,
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ion, would best conserve ‘the peace good government and welfare of the
city.’ "% If the mayor’s refusal to act on the permit was unconstitutionally
arbitrary or discriminatory, according to the court, a2 mandamus petition
would provide the appropriate remedy. No mention was made of the con-
stitutional strictures against prior restraints.

Modern cases have been more skeptical of administrative licensing.
They have, in general, applied the federal free speech doctrine that a per-
mit a regime “which establishes a ‘previous restraint’ on free speech with
no standards prescribed for the exercise of the discretion of the officer is-
suing the permit is invalid.””® Under Pennsylvania’s independent free ex-
pression guarantees, the court in Commonwealth v. Tate™ held impermissi-
ble the exclusion of leafletters from a public forum on the basis of “a vague

requirement of permission, governed by no articulated standards.”

70. Commonwealth ex rel. Hines v.
Winfree, 182 A.2d 698, 702 (Pa. 1962)
(quoting Saia v. New York, 334 U.S. 558
(1948)) (upholding a truck ordinance
which provided for automatic issuance of
license on showing of technical compli-
ance and payment of license fee). See
Shuttlesworth v. Birmingham, 394 U.S.
| 147, 150-151 (1969) (expounding “the
] § many decisions of this Court over the last
‘ 30 years, holding that a law subjecting
the exercise of First Amendment free-
doms to the prior restraint of a license,
without narrow, objective, and definite
standards to guide the licensing author-
ity, is unconstitutional”). Cf. Common-
wealth v. Wadzinski, 422 A.2d 124 (Pa.
1980) (invalidating a statute which re-
quired prior notification of an opponent
before a candidate can make statements
within last 48 hours of campaign utiliz-
I ing solely First Amendment analysis);
i Brush v. Pennsylvania State Univ., 414
A.2d 48 (Pa. 1980) (upholding a college
] rule that allowed canvassing in dormito-

ries only if majority of residents voted to
allow canvassing where Article I, Section
7 was raised but citing only federal cases

274

§ 10.5[b]. “EVERY CITIZEN MAY FREELY SPEAK, WRITE
AND PRINT”
69. Id. at 134. in response); Commonwealth v. Sterlace,

391 A.2d 1066 (Pa. 1978) (upholding a
prohibition on the placing of advertising
materials such as flyers on residential
property without prior consent of the res-
ident using entirely federal analysis).

71. Commonwealth v. Tate, 432 A.2d
1882, 1390-91 (Pa. 1981). Seeid. (“the col-
lege could not, consistent with the in-
valuable rights to freedom of speech, as-
sembly, and petition constitutionally
guaranteed by this Commonwealth to its
citizens exercise its right of property to
invoke a standardless permit require-
ment ... to prevent appellants from
peacefully presenting their point of
view”). The analysis in Tate applied Arti-
cle I, Sections 7 and 20 to the exercise of
authority by a private college, and there
is some debate as to the vitality of its hold-
ing in that regard. For public actors, how-
ever, Tate seems clearly to preclude the
exercise of “standardless” discretion in
the administration of a public forum. See
id. at 1391 (“Nor may they be based sim-
ply upon an undifferentiated fear or ap-
prehension of disturbance. . . .” (citation
omitted)).
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§ 10.5[b][1]

§ 10.5[b][1]. The Scope of Protection: “Free Communication of
Thoughts, Opinions and Ideas”

Pennsylvania’s free expression protections are broadly phrased. Al-
though particular modes of communication are mentioned—*“the printing
presses” in Article I, Section 7[a], “speech printing and writing” in Article
I, Section 7[b], the “publication of papers” in Article I, Section [c], and “as-
sembly” and “petition address or remonstrance” in Article I, Section 20—
the underlying protection is accorded to the right of citizens to “free com-
munication of thoughts opinions and ideas.”

A citizen need use no particular means of communication to invoke
her right to free expression. Pennsylvania’s courts have recognized that con-
stitutional protection extends to display of the flag as a decoration within
the privacy of a citizen’s home,”? as well as to erection of a liberty pole in
the public square.”® The effort to peacefully persuade employees to with-
draw from employment or join a union,” to picket the premises of em-
ployers involved in a labor dispute,” to picket landlords accused of dis-

72. Commonwealth v. Bricker, 666 law could only be attributed to an avowed
A.2d 257 (Pa.1995) (“Clearly, there is no design of giving aid to the insurgents”);
precise constitutional calculus as to what ¢f. Pennsylvania v. Morrison, 1 Add. 274
constitutes constitutionally protected ex- (1795) (prosecuting for a liberty pole “in
pression. However, we believe that the defiance of the laws of the state, of Penn-
government must satisfy constitutional sylvania.”).
scrutiny before it can tell the citizens of Liberty poles originated as large,
this Commonwealth what pictures they wooden columns often fashioned out
may hang on their walls or what symbols ships masts erected in public squares as
they may display in the sanctity of their part of the rites of resistance to British
homes. We recognize that Ms. Bricker’s authority during the American Revolu-
display of the flag is not ‘high art’ such tion. SIMON P. NEWMAN, PARADES AND THE
as a display of decorative arts found in a POLITICS OF THE STREET 25-29 (1997). Af-
fine art museum. However, we believe ter the revolution, they were used as sym-
that the Constitution applies to ‘low art’ bols of resistance during the Whiskey Re-
as well as ‘high art’”). Bricker under- bellion, id. at 172-73, and adopted by
takes the analysis primarily in First Jeffersonian republicans as prominent
Amendment terms, but the conclusion and easily recognizable symbols of lib-
regarding the protected nature of home erty, equality and republicanism, and as
decoration is grounded on an exposition symbols of opposition to the Federalists
of Pennsylvania’s Constitutional right to government, as well as to the Sedition

privacy in the home. Act. Id. at 80-81, 97, 170-79.

73. Respublica v. Montgomery, 1 74. Kirmse v. Adler, 166 A. 566 (Pa.
Yeates 419 (1795) (rejecting the claim 1933); Kraemer Hosiery Co. v. American
that erection of a liberty pole was an ex- Fed’'n of Full Fashioned Hosiery Work-
ercise of the right to “free communication ers, 157 A, 588 (Pa. 1931).
of thoughts and opinions” because it con- 75. Locust Club v. Hotel & Club Em-
stituted an “abuse of liberty” “when the ployees’ Union 155 A.2d 27 (Pa. 1959);
army were known to have been on the Warren v. Motion Picture Mach. Opera-
march in support of the constitution and tors,118 A.2d 168 (Pa. 1955); American

275
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reputable practices,’® to seek to persuade others to join a boycott for le-
gitimate purposes,’” to distribute or sell printed materials on a public street
(though not to establish a stationary newsstand) ,’8 to engage in nude danc-
ing,” have all been regarded as protected exercises of the rights of free ex-
pression under the Pennsylvania Constitution.® Likewise, the right to free
communication of thoughts and opinions is infringed by a compulsion to
engage in undesired communication.?!

Although the Pennsylvania Court formerly excluded commercial
speech from the protected “communication of thoughts and opinions,”82
the current rule considers commercial speech to be within the sphere of

constitutional safeguards when it is neither false nor misleading.®?

Brake Shoe Co. v. District Lodge 9 of the
Int’l Ass’n of Machinists, 94 A.2d 884 (Pa.
1953); Wortex Mills Inc. v. Textile Work-
ers Union, 85 A.2d 851 (Pa. 1952); Al
liance Auto Service Inc. v. Cohen, 19
A.2d 152 (Pa. 1941).

76. Hibbs v. Neighborhood Org. to
Rejuvenate Tenant Housing, 252 A.2d
622 (Pa. 1969).

77. 1621 Inc. v. Wilson, 166 A.2d 471
(Pa. 1960) (neighborhood organization
picketing local taproom viewed as nui-
sance); Watch Tower Bible & Tract Soc’y
v. Dougherty, 11 A.2d 147 (Pa. 1940)
(Catholic threat to boycott department
store whose radio station broadcast anti-
Catholic programming).

78. 46 S. 52nd St. v. Manlin, 157 A.2d
381 (Pa. 1960).

79. Pap’s AM. v. City of Erie, 812
A.2d 591, 602 (Pa. 2002). In construing
the federal protection of free expression,
however, the Pennsylvania Supreme
Court determined that “sexual contact
between correctional staff and inmates
cannot plausibly be categorized as ex-
pressive conduct warranting First Amend-
ment protection.” Commonwealth v.
Mayfield, 832 A.2d 418, 424 (Pa. 2003).

80. The Court’s conclusions that
“fighting words” are outside of free
speech protections have used First
Amendment analysis exclusively. Compare
Commonwealth v. Mastrangelo, 414 A.2d
54 (Pa. 1980) (upholding a conviction

for disorderly conduct, defined as “mak-
ing unreasonable noise with intent to an-
noy or alarm,” where defendant followed
and frightened a meter maid, calling her
“nigger lover” and “****sucker”) with
Commonwealth v. Hock, 728 A.2d 943
(Pa. 1999) (addressing the words “[f]***
you, a**” [sic] to a police officer did not
constitute disorderly conduct). Cf. J.S. v.
Bethlehem Area School District, 807
A.2d 847 (Pa. 2002); Commonwealth v.
Hendrickson, 724 A.2d 315 (Pa. 1999)
(upholding a “harassment by communi-
cation” statute requiring specific intent
to harass by repeated communications
against first amendment challenge—Ar-
ticle I, Section 7 challenge waived be-
cause not raised below).

81. Dudek v. Pitusburgh City Fire
Fighters, 228 A.2d 752 (Pa. 1967).

82. Ullomv. Boehm, 142 A.2d 19 (Pa.
1958) (holding that a prohibition of
price advertising by sellers of eyeglasses
does not violate Article I, Section 7, but
rather, is a valid exercise of police
power).

83. See Bureau of Profl & Occupa-
tional Affairs v. State Bd. of Physical
Therapy, 728 A.2d 340, 343 (Pa. 1999)
(“Insofar as false or misleading commer-
cial speech is concerned we have fol-
lowed the federal view that such speech
is not constitutionally protected.”); Ins.
Adjustment Bureau v. Ins. Comm’r for
Pennsylvania, 542 A.2d 1317, 1324 (Pa.
1988) (invalidating a statute prohibiting
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§ 10.5[b][3]
e- § 10.5[b][2]. The Scope of Prohibited Interference: Overview
f: Article I section 7[a] announces that the freedom of the press is pro-
% tected against “laws. . . . made to restrain the right thereof.” Article I, Sec-
se tion 7[c] places constraints on “prosecutions” and “indictments” for publi-
to cations of papers. It is clear, therefore, that official actions that impose
criminal punishment for the exercise of rights of free expression are sub-
ject to the limits imposed by the Pennsylvania Constitution. i
g; But the potential for interference with free expression extends beyond Ijl1
of the threat of criminal prosecution and Article I, section 7(b] and Article I, i
section 20 are phrased in broader terms. They announce that “every citi- \
zen may freely speak, write and print on any subject” and that “citizens have |
— the right” to freedom of assembly, petition or remonstrance. Under these .
" provisions the question arises as to what actions other than criminal pros- n!
n ecution constitute derogations of the right to “freely speak, write, or print” ]
=d and the right to freedom of assembly, petition and remonstrance that call i
er forth scrutiny under the Pennsylvania Constitution. The following subjects ;
ith have generated case-law worthy of discussion. ,!‘n‘
43 :
*k § 10.5[b][3]. Civil Sanctions ;
ot i
v. Although the protections of Article I, Section 7[c] are limited by their i
07 terms to “indictments” or “prosecutions,” it has long been clear that civil !
J)' sanctions levied by state courts are also constrained by the general guar- :
i anties of Article I, Section 7[a] and 7[b].84 |
nt ;
ns el
\r-
re
solicitation of business by claims ad- gitimate state interest[s]” and further,
%, Jjusters during first 24 hours of a catas- holding that “unsubstantiated belief” was
of trophe stating “[o]ur perspective is that insufficient).
ses in the commercial speech area, we 84. See Briggs v. Garrett, 2 A. 513 (Pa.
ut should tread carefully where restraints 1886) (observing tension between liberty
ce are imposed on speech if there are less of press and protection of reputation in a |
intrusive, practicable methods available libel action presenting the constitutional !
»a- to effect legitimate, important govern- question of whether defendant “abused §
-al ment interests.”); Commonwealth v. the right” of free speech); Runkle v. ’
9) Pittsburgh Press Co., 396 A.2d 1187, 1191 Meyer, 3 Yeates 518 (1803) (justifying a I
er- (Pa. 1979) (holding that an order for- civil action for libel against printer under ]'T |
ol- bidding newspapers from printing re- Article I, Section 7 as an imposition of “re- il
ch quests for employment identifying the sponsibility” for “abuse of liberty”). Cf. i
as. sex, race, age, and religion of the adver- Boettger v. Loverro, 587 A.2d 712 (Pa. 11_ J
‘or tiser was unconstitutional on the ground 1991) (construing a state statute to avoid i
2. that there was “no showing” the limita- imposition of liability for publication of I
ng tion was “the necessary to promote . . . le- wiretap transcripts lawfully obtained). i
1
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PROTECTION OF FREE EXPRESSION
§ 10.5[b][4]. Deprivation of Licenses and Government Employment

Under the Constitution of 1790, the Supreme Court of Pennsylvania
determined that despite the fact that attorneys are admitted to the bar on
good behavior, the disbarment of an attorney for publication of measured
criticism of a sitting judge would be an impermissible limitation of free ex-
pression.8 Similarly, in construing the Constitution of 1874, Pennsylvania’s
Supreme Court treated disbarment as a punishment that would deprive an
attorney of “his profession and livelihood,” holding that “it would be a clear
infraction of the spirit if not the letter of [the free speech protections] to
hold that an attorney can be summarily disbarred for the publication of a
libel on a man in a public capacity or where the matter was proper for pub-
lic investigation or information . . . he certainly does not forfeit his consti-
tutional rights as a freeman by becoming an attorney.”86

In the case of public employment, the Pennsylvania Supreme Court
was initially less willing to recognize denial of employment as a “depriva-
tion of livelihood” that impinged on constitutional rights to free expres-
sion. During the first half of the twentieth century the Court regularly held
that discharge from public employment because of particular expressions
of political sentiment did not interfere unconstitutionally with the right to
“free communication of thoughts and ideas” because no constitutional pro-
vision guaranteed public employment. Objections were dismissed on the
ground that “ [i]f such restriction is distasteful to [an employee], he has the
alternative of seeking other employment.”” So, too, the Pennsylvania Court

85. Case of Austin, 5 Rawle 191, 205- (Pa. 1961) (reversing disbarment of a
06 (1835) (stating an attorney is “not pro- member of the communist party, be-
fessionally answerable for a scrutiny into cause “[c]ulpability does not attach
the official conduct of the judges, which merely from membership in the Com-
would not expose him to legal animad- munist Party; under our traditions beliefs
version as a citizen”). are personal and not a matter of mere

86. Ex parte Steinman, 95 Pa. 220, association,” (citation omitted) relying
238-39 (1880) (reversing a disbarment on federal precedents). See also Schles-
for criticism of a judge). Compare Margo- inger v. Musmanno, 81 A.2d 316 (Pa.
lis* Case, 112 A. 478, 480 (Pa.1921) (dis- 1951) (reversing on due process grounds
barment upheld where in addition to an- summary disbarment by a trial judge who
archist affiliations, attorney “encouraged concluded the attorney was a commu-
others, by his addresses, to violate the nist).

laws of the land. Such conduct in the case 87. Duffy v. Cooke, 86 A. 1076, 1081
of an attorney, whose duty it is to uphold (Pa. 1913) (upholding statute discharg-
the law, and not encourage a breach ing municipal employees who serve as
thereof it constitutes a positive disregard members of, attends meeting of any po-
of the official obligation which he litical party). See Bd. of Pub. Educ. v. Au-
solemnly entered into when he took his gust, 177 A.2d 809 (Pa. 1962) (uphold-
oath of office,” (citation omitted)) with ing discharge of teacher for refusal to
Schlesinger Appeal, 172 A.2d 835, 842 answer questions about communist affil-
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nt ' concluded that conditions on the grant of licenses could not infringe on
. guarantees of free expression because there was no right to obtain such
/lvania ‘ licenses.3®
bar on :
asured 3 In the aftermath of the McCarthy era, however, the Pennsylvania Court
ree ex- began to recognize the scope of the potential impact of denials of “privi-
vania’s leges” on opportunities for free expression.?? In 1971 the Court sustained
rive an - a challenge under both federal and state free speech protections to the dis-
a clear i missal of a public employee for statements critical of government welfare
»ns] to sE policy. It announced that in light of “the tremendous increase in govern-
>n of a ment activity and employment . .. it is today a well established principle
>r pub- 3 that constitutional rights are no longer forfeited simply because one is a
consti- policeman, or a lawyer, or a teacher, or even a lifeguard. These public oc-
cupations ‘are not relegated to a watered-down version of constitutional
rights’ . . . ‘It is too late in the day to doubt that the liberties of religion and
Court expression may be infringed by the denial of or placing of conditions upon
lepriva- a benefit or privilege.” "%
expres-
1y held
‘essions . . e
right to iations); Bd. of Educ. v. Soler, 176 A.2d the ngh‘t of thF individual to freedom of |
653 (Pa. 1961) (same); Bd. of Pub. Educ. speech is not involved.”) ‘
1al pro- v. Beilan, 125 A.2d 327 (Pa. 1956) 89. See Bd. of Pub. Educ. v. Watson, [
on the (same); Fitzgerald v. Philadelphia, 102 163 A.2d 60 (Pa. 1960) (reversing dis-
has the A.2d 887 (Pa. 1954) (upholding loyalty missal of teacher dismissed for failing to !
a Court oath required of hospital nurse); Albert answer HUAC questions on 1st Amend-
Appeal, 92 A.2d 663 (Pa. 1952) (up- ment grounds); Ault v. Unemployment !
holding discharge of high school English Comp. Bd. of Review, 157 A.2d 375 (Pa. '
teacher for “advocation of or participat- 1960) (reversing denmial of unemploy- | ‘
ent of a ing in un-American or subversive doc- ment compensation to claimant dis- ‘
arty, be- trines”); McCrory v. Philadelphia, 27 charged from private employment for in-
t attach A.2d 55 (Pa. 1942) (upholding dismissal voking 5th Amendment before U.S.
he Com- of fire fighter because he wore a politi- Senate investigating committee, and not-
ns beliefs cal badge and solicited votes); Hutchin- ing the tendency to “become([s] myopic ' !
of mere son v. Magee, 122 A, 234 (Pa. 1923) (up- upon the mere mention of Commu- : ‘
) relying holding order barring members of nism”). This recognition had been fore- il
so Schles- fireman’s association from employment shadowed in Wilmerding Borough Sch. ‘
316 (Pa. in fire department). Dist. Bd. of Dir. v. Gillies, 23 A.2d 447, ‘
; grounds 88. In re Tahid Bar, Inc., 150 A.2d 448 (Pa. 1942) (reversing dismissal of
udge who 112,114, 116 (Pa. 1959) (upholding sus- teacher who was alleged to have “chosen E
commu- pension of liquor licenses suspended for as his companions and associates, com- o
“lewd, immoral and/or improper enter- munists and persons of radical political !
076, 1081 tainment”; “[a]n individual has no con- belief”; evidence did not meet statutory }
discharg- stitutional right to engage in the business standard for dismissal on the basis of im- {
) serve as of selling alcoholic beverages. ... [the morality or incompetence). J {
>f any po- statute] merely provides that, if a certain 90. In re Chalk, 272 A.2d 457, 459-60
luc. v. Au- type of entertainment is presented, the (Pa. 1971) (citations omitted). See also ’
(uphold- privilege of dispensing alcoholic bever- Redevelopment Auth. of Philadelphia v. L
refusal to ages, to which an individual has no con- Lieberman, 336 A.2d 249 (Pa. 1975) (re- 1
unist affil- stitutional right, will be withdrawn ... versing dismissal of employee who had
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PROTECTION OF FREE EXPRESSION

§ 10.5[b][5]. Private Interference with Free Expression

Unlike the First and Fourteenth Amendments of the Federal Consti-
tution, which are by their terms directed respectively against actions by
“Congress” and “states,” the words of Pennsylvania’s free expression guar-
anties do not confine their protection to particular modes of “state action.”
Article I, Section 7 [b] announces, as its predecessors have since 1790, that,
“Thé free communication of thoughts and opinions is one of the invalu-
able rights of man, and every citizen may freely speak, write and print on
any subject, being responsible for abuse of that liberty.” Article I, Section
90 declares, in similar fashion, that “[t]he citizens have a right” to assem-
bly, petition and remonstrance. The constitutional text gives no reason to
believe that private and public assaults may not equally violate these rights.%!

publicly criticized employer, relying on
federal First Amendment precedents);
Commonwealth ex rel. Specter v. Moak,
307 A.2d 884 (Pa. 1973) (Stating “it is
now beyond cavil that public employees
may not be denied constitutional rights
on the theory that public employment is
a privilege, not a right,” but holding un-
der First Amendment precedents that
prohibition on political candidacy is a
constitutionally permissible restriction
on the political activity of municipal em-
ployees).

In Pennsylvania State Police v. Hospi-
tality Inv. of Philadelphia, Inc., 650 A.2d
854 (Pa. 1994), a majority of the court
relied on Tahiti Bar to hold that liquor
licensees waived their free speech objec-
tions to prohibitions on price advertis-
ing. This case was reversed and re-
manded for reconsideration by the
United States Supreme Court, and on re-
mand, the statute was struck down on
First Amendment grounds without ad-
dressing Article I, Section 7. Pennsylva-
nia State Police v. Hospitality Inv. of
Philadelphia, Inc., 689 A.2d 213 (Pa.
1997).

91. For a fuller discussion, see Chap-
ter 34, infra, dealing with “State Action.”
To be sure, the concluding paragraph of
the Declaration of Rights has provided
since 1790 that “everything in this article

is excepted out of the general powers of
government and shall forever remain in-
violate.” PAa. ConsT. art. I, §25. But the
limitation of the “powers of government”
does not appear to exhaust the effect of
the Article. In Spayd v. Ringing Rock
Lodge, 113 A. 70, 72 (Pa. 1921), the
Court gave weight to the separate propo-
sition that the rights of the Declaration
should “forever remain inviolate” to pre-
clude retaliation by a labor union against
one of its members. Moreover, the Dec-
laration’s wording since 1790 has been
introduced by an intent that the “essen-
tial principles of liberty and free govern-
ment may be recognized and unalterably
established.” Pa. ConsT. art. I, Introduc-
tion.

By the terms of the Constitution, the
“invaluable right[s]” of “free communi-
cation of thoughts and opinions” is one
such “principle[s] of liberty and free gov-
ernment.” To take the extreme case, a
polity in which one political group is at
liberty to suppress its competitors by pri-
vate force would be characterized by nei-
ther “liberty” nor “free government,”
even if the form of elections remained.
Given the importance of free speech in
underpinning Pennsylvania’s democratic
self governance (see supra), the Constitu-
tion cannot be indifferent to private at-
tempts to stifle political expression.
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§ 10.5[b][5] 1

A line of twentieth century cases confirms this perception. In Spayd v.
Ringing Rock Lodge,* the Pennsylvania Supreme Court reviewed a petition
from a member of the Brotherhood of Railroad Trainmen who had been
expelled for signing a petition asking the Pennsylvania legislature to re-
consider a “full crew law” supported by the union. The court issued an in- 'i
Junction grounded on the free expression provisions of the Pennsylvania '
Constitution, compelling the plaintiff's reinstatment. It declared: ‘

|

When plaintiff signed the petition to the legislature to repeal the Full
Crew Law, he was communicating his “thoughts and opinions” to that |
body, and seeking at its hands redress of what he considered a public i
“grievance”—relief which the lawmakers alone could grant. Since
plaintiff viewed the statute petitioned against as such a grievance, the i
course of conduct pursued by him was not merely within his legal [
rights, but accorded with his solemn duty as a citizen, for the exercise i
of which he can under no circumstances be penalized.% !

The court adduced as well a narrower ground for decision:

We have often said that the by-laws, rules and regulations of these ar-
tificial bodies will be enforced only when they are reasonable. . . . and
they never can be adjudged reasonable when, as here, they would com-
pel the citizen to lose his property rights in accumulated assets, or
forego the exercise of other rights which are constitutionally invio-
lable.%*

relying on Spayd, enjoined the imposition of fines by a public employees ‘
union on eighteen members who refused to picket Democratic ward meet- l

Similarly, in Dudek v. Pittsburgh City Fire Fighters, Local No. 1,% the Court,
ings as the union directed. The court reasoned: t

It is just as illegal to compel one to speak when he prefers to remain |
silent as it is to gag one when he wishes to talk. ... The regulations |
and by-laws of organizations such as the one under consideration, will r
be enforced only when they are reasonable. . . . [P]laintiffs would be
compelled to oppose by signs, and by picketing, candidates for whom '
they might well have a decided preference. Such a regulation imposes

92. 113 A. 70 (Pa. 1921). at all times, under any and all circum-

93. Id. at 72 (“[t]lhe rights above stances; and, when this is kept in view, it
noted cannot lawfully be infringed, even is apparent that such a prerogative can i/ -
momentarily, by individuals any more neither be denied by others nor surren- 1'»
than by the State itself”); id. at 72 (“[t]he dered by the citizen himself.”). L
Constitution does not confer the right, 94, Id. il
but guarantees its free exercise—without 95. Dudek v. Pittsburgh Fire Fighters, I}
let or hindrance from those in authority, Local No. 1, 228 A.2d 752 (Pa. 1967). h

281




PROTECTION OF FREE EXPRESSION

a blanket opposition which is so contrary to the fundamental rules
of fairness that it cannot possibly pass muster under the criterion of

reasonableness.%

Commonwealth v. Taté®” reversed the defiant trespass conviction of
demonstrators who sought to distribute peacefully leaflets on a private col-
lege campus opposing the policies of the FBI director who had been in-
vited to a public meeting on campus. The court began by reviewing the
wording and heritage of Pennsylvania’s constitutional guaranties of free
speech, concluding that “the rights of freedom of speech, assembly, and pe-
tition have been guaranteed since the first Pennsylvania Constitution, not
simply as restrictions on the powers of government, as found in the Fed-
eral Constitution, but as inherent and “invaluable” rights of man.®® Con-
struing the Pennsylvania statute’s affirmative defense to prosecution for de-
fiant trespass when property is “open to members of the public” and an
alleged trespasser has complied with all “lawful conditions” for access, the
Court concluded that the prohibition of defendants’ leafletting was not a
“lawful” condition. “[T]he college could not, consistent with the invaluable
rights to freedom of speech, assembly, and petition constitutionally guar-
anteed by this Commonwealth to its citizens, exercise its right of property
to invoke a standardless permit requirement and the state’s defiant trespass
law to prevent appellants from peacefully presenting their point of view to
this indisputably relevant audience in an area of the college normally open

to the public.”%

Some federal courts have viewed the Pennsylvania Supreme Court’s
subsequent decision in Western Pennsylvania Socialist Workers v. Connecticut

96. Id. at 755. See id. at 757 (Cohen, J., denying membership to the appellants
concurring in the result) (“the legality of centered around charges brought by ap-

the objective sought by the union did not
overcome its unlawful attempt at coerced
expression by individual union members
contrary to their constitutional rights of
free speech and political belief”); id. at
758 (Roberts, J. concurring) (“it should
be noted that the language of our Con-
stitution prohibits not only state interfer-
ence with free expression but also coer-
cion of speech from sources other than
the state.”). See also Collins v. Main Line
Bd. of Realtors, 304 A.2d 493, 497-98 (Pa.
1973) (enjoining exclusion of real estate
broker from trade organization as com-
mon law restraint of trade, and reason-
ing: “One of the reasons, for example,
given by the appellee corporation for

pellants on behalf of a client against the
appellee, charging it with discrimination
before the Pennsylvania State Human Re-
lations Commission. Although the charge
was dismissed by the Commission, the
Board felt that Collins had maligned its
reputation by bringing the charge. We
think it sufficient to say that Collins and
Suburban should not now be permitted
to be penalized for assisting a clientin an
attempt to assert his constitutional right
to petition the government for a redress
of grievances.”)

97. Commonwealth v. Tate, 432 A.2d
1382 (Pa. 1981).

98. Id. at 1388.

99. Id. at 1391.
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in the case,

The concurring opinions of Justices Rolf Larsen and James McDermott
explicitly rejected Tate, and Justice Stephen Zappala expressed “serious
doubts” regarding its conclusions,102 Justice Robert Nix, however, explicitly
reaffirmed Tate and joined in what he regarded as the lead opinion’s con-
clusion that “the limitation in Federal constitutional decisions to matters in-
volving ‘state action’ is not applicable in an analysis where it is alleged that
one of these rights conferred under our Constitution has been violated.”103
The lead opinion by Justice William Hutchinson, joined by Justice John Fla-
herty, offered a very narrow analysis in support of its conclusio

olitical activities and similarly precludes the use of jts .
property as a forum for discussion of matters of public controversy.”104

On one hand, the lead opinion affirms that the Pennsylvania Consti-
tution “is a limitation on the power of state government . . . [which] pro-
hibits the government from interfering with [inherent natural rights] and

<—'
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General Life Insurance Co.,100 25 repudiating the Spayd-Dudek-Tateline of cases
and rejecting the possibility that private actions can constitute an uncon-
stitutional interference with Pennsylvania free expression rights.101 The
Court in Socialist Workers refused to enjoin the owner of a shopping center
from enforcing a policy uniformly banning all political leafletting, but to
view it as overruling the prior construction of Pennsylvania’s free expres-
sion guarantees misreads the five opinions delivered by the fractured court

n that “the

100. Western Pennsylvania Socialist
Workers v. Connecticut General Life In-
surance Co. 515 A.2d 1331 (Pa. 1986).

101. Eg, Fraser v. Nationwide Mut.
Ins. Co., 135 F. Supp. 2d 623 (E.D. Pa.
2001); Constitutional Def. Fund v.

Humphrey, 1992 U.S. Dist. LEXIS 9306
(E.D. Pa. 1992); Tinnenyv. F rasse-Basset,
Inc, 1990 U.S. Dist. LEXIS 6152 (E.D.
Pa. 1990); Cf. Sabatini v. Reinstein, 1999
U.S. Dist. LEXIS 12820 (E.D. Pa. 1999)
(holding that no private cause of action
existed under Article I, section 7). But
see, e.g. Cable Inv., Inc,, v. Woolley, 867
F.2d 151 (3d Cir. 1989) (treating West-
ern Pennsylvania Socialists as clarifying

Tate; crucial question was whether de-

fendant established a public forum);

Radich v. Goode, 886 F .2d 1391 (3d Cir.
1989) (same); Cyber Promotions v,
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America Online, 948 F. Supp. 436 (E.D.
Pa. 1996) (same). See Coatesville Dev. Co.
v. United Food & Commercial Workers,
542 A.2d 1380 (Pa. Super. 1988) (re-
versing grant of injunction against pick-
eting on private property, declining to
reach Article I, Section 7).

102. W. Pennsylvania Socialist Work-
ers, 515 A.2d at 1340 (opinion of Larsen, i
J- concurring); id. at 1340 (opinion of ;
Zappala, J concurring); id. at 1341
(opinion of McDermott,]J., concurring in
the result).

i
103. Jd. at 1341 (Nix, J.» concurring !
i
]

in part and dissenting in part).
104. 7/d. at 1333 (the court distin-
guished the one-sided college policy in

Tate which allowed speech by the FBI di-
rector, but banned his Critics).
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leaves adjustment of the inevitable conflicts among them to private inter-
action, so long as that interaction is peaceable and non-violent.”'% On the
other hand, the opinion immediately cautions “[w]e are not suggesting that
the rights enumerated in the Declaration of Rights exist only against the
state”; “[t]hey are not created by the Constitution, but preserved by it,” cit-
ing Spayd.1% It concludes that shopping malls are not “require[d] ... to
provide a political forum for persons or groups with views on public issues,
so long as the owner does not grant unfair advantage to particular interests
or groups by making his premises arbitrarily available to those he favors
while excluding all others,” citing Commonwealth v. Taze.!%” Thus, the opin-
ion apparently reaffirms both Tate and Spayd without mentioning Dudek.1%8

The current state of doctrine is hardly pellucid. None of the Pennsyl-
vania cases go so far as to declare that every action by a private party which
deters the exercise of free expression is a violation of the Pennsylvania Con-
stitution. But the constitutional commitment to free expression clearly ex-
ercises a “gravitational” pull in interpreting both statutory and common law
requirements. Where either statutory or common law doctrines constrain
the exercise of a legal right or privilege to “reasonable” dimensions, this
line of cases at a2 minimum mandates that a “reasonable” application of
those rights or privileges cannot be one that derogates Pennsylvania’s Con-
stitutional commitment to free expression.1%

105. Id. at 1335. The opinion exhibits
some confusion in failing to note that the
key language regarding the “free com-
munication of ideas and opinions” was
adopted in the 1790 Constitution rather
than the natural rights Constitution of
1776, ignoring the clear salience to the
framers of the political function of the
rights of free communication (see supra),
and overlooking the insertion by the
1790 convention of the clarification that
the Declaration of Rights is promulgated
in order that “essential principles of lib-
erty and free government may be recog-
nized and unalterably established.”

106. Id. at 1335.

107. Id. at 1336. See id. at 1338 (af-
firming that Tate “implictly recognized”
Pennsylvania’s Constitution provides
greater protection than the Federal Con-
stitution).

108. In Pap’s AM. v. City of Erie, 812
A.2d 591, 605-6 (Pa. 2002), the Court
cites with approval both Spayd and Tate
as exemplifying the “broader” protec-

tions provided by the “independent con-
stitutional path forged under Article I,
Section 7.”

109. They suggest, as well, that Judge
Arlin M. Adams was on solid ground in
Novosel v. Nationwide Ins. Co., 721 F.2d
894 (38d Cir. 1983), in holding that the
Pennsylvania free expression guarantees
provide a basis for concluding that public
policy prohibits the discharge of a private
employee for refusing to sign letters to
legislators in support of his employer’s
political agenda. The possibility of a
wrongful discharge action based on the
Declaration of Rights has occasioned a
long-running debate as Pennsylvania’s law
has evolved over the last twenty years. See
James G. Fannon, The Public Policy Excep-
tion to the Employment at Will Doctrine:
Searching for Clear Mandates in the Pennsyl-
vania Constitution, 27 RUTGERs LJ. 927
(1996). The most recent opinions from
the Pennsylvania Supreme Court suggest
that an employer’s efforts to interfere with
an employee’s activities as a citizen, exer-
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§ 10.5[b][6]. Other Regulations

In the usual case, the “free communication of thoughts and opinions”
is not infringed by generally applicable regulations simply because they im-
pose some collateral burden on communication, Thus, the elimination of
a sales tax exemption for magazines, while the tax was retained for news-
papers was held to be consistent with Article I, Section 7 because the tax
was identical to that imposed on other items of commerce and incidence
of the tax was based on format and frequency of the publication rather than

its contents.110

In Philadelphia Fraternal Order of Correctional Officers v. Rendell, the court
held that a statute which limited collective bargaining rights of public em-
ployees to a single designated union even when a rival union had been cho-
sen by employees did not impinge on rights guaranteed by Pennsylvania’s
free expression protections. The Court reasoned: “Appellants have not been
prohibited from forming PFOCO nor have they suffered any retaliation
from the City or the Commonwealth for forming a rival union and ex-
Pressing dissatisfaction with AFSCME . . . freedom of speech does not in-
clude the right to force another to listen.”111

On the other hand, while an order denying access to governmeht in-
formation is not a prior restraint, interferences with the opportunity to
gather news are subject to review under the Pennsylvania Court’s free ex-

cising constitutional right to participate
in political discourse or petition or re-
monstrate would be actionable. See Shick
v. Shirey, 716 A.2d 1231 (Pa. 1998) (dis-
charge in retaliation for filing worker’s
compensation claim was actionable);
McLaughlin v. Gastrointestinal Special-
ists, Inc., 750 A.2d 283, 289 (Pa. 2000) (re-
Jecting wrongful discharge claim based on
a possible violation of a federal statute dis-
tinguishing case where “if we allowed an
employer to discharge an employee for fil-
ing a complaint with a Commonwealth
agency such as the Workers'’ Compensa-
tion Appeal Board, we impact the rights
of that employee and the public by un-
dermining the very purposes of a statute
of this Commonwealth”); Shick v. Shirey,
691 A.2d 511, 518 (Pa. Super. 1997), rev'd
and remanded, 716 A.2d 1231 (Pa. 1998)
(opinion of Saylor, J., dissenting) (quot-
ing Novosel: wrongful discharge action is
available on the basis of “a violation of a
clearly mandated public policy which

‘strikes at the heart of a citizen’s social
right, duties, and responsibilities’ ”).

110. Magazine Publishers of America
v. Commonwealth, 654 A.2d 519 (Pa.
1995). So, too, the Pennsylvania Consti-
tution does not protect the press from the
general obligation to comply with grand
Jjury subpoenas. In re Taylor, 193 A.2d
181, 184 (Pa. 1963) (“[bly no stretch of
language can it protect or include under
‘freedom of the press’ the non-disclosure
of sources of information”). See also Com-
monwealth v. Abu-Jamal, 555 A.2d 846,
859 (Pa. 1989) (“[plunishing a person for
expressing his views or for associating
with certain people is substantially differ-
ent from allowing his statements to be
used for impeachment or to be consid-
ered as evidence of his character where
that character is a relevant inquiry”).

111. Philadelphia Fraternal Order of
Correctional Officers v. Rendell, 736
A.2d 573, 577 (Pa. 1999).
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PROTECTION OF FREE EXPRESSION

pression jurisprudence, to guard against gratuitous government interfer-

ence with the flow of information to the public.

112

§ 10.5[b][7]. “Responsible for Abuse”

The protections offered by Pennsylvania’s free speech provisions are
qualified. The core constitutional text contemplates the possibility of sanc-

112. McMullan v. Wohlgemuth, 308
A.2d 888, 89697 (Pa. 1973) (“it is per-
haps logical to assume that . . . a right to
gather news ‘of some dimension must ex-
ist’ if the First Amendment is to have re-
alistic vitality ... we agree that such a
right, emanating from the First Amend-
ment, does exist, this right, as all other
First Amendment rights, is not absolute.
... [h]ere appellees have no right to com-
pel the disclosure of names explicitly re-
stricted by statute. ... [t]he Common-
wealth’s interest in protecting the privacy
of those it aids through public assistance
is paramount and compelling. ... The
statutory limitation imposed on ap-
pellees’ asserted First Amendment right
to compel the disclosure . . . is no greater
than necessary to protect the substantial
governmental and individual interests in-
volved”); In re McLaughlin, 348 A.2d 376,
382 (Pa. 1975) (“[w]e need not here in-
timate any view as to whether such a right
of access exists in this case, for even as-
suming [it does] ... we would conclude
that the right is overborne by the para-
mount interest of the state in protecting
the grant of confidentiality”); In re Mack,
126 A.2d 679, 681 (Pa. 1956) (order pro-
hibiting taking pictures of criminal de-
fendant within the courthouse upheld
because freedom of the press is “subject
to reasonable rules seeking maintenance
of the court’s dignity and the orderly ad-
ministration of justice”).

Orders closing courtrooms have been
held to be subject to a balancing process
which gives substantial weight to the
right to public access under Pennsylva-
nia’s Constitutional mandate of “speedy
public trials” (Article I, Section 9) and
“open courts” (Article I, Section 11). In

286

re Seegrist, 539 A.2d 799 (Pa. 1988);
Commonwealth v. Berrigan, 501 A.2d
2926, 234 n.10 (Pa. 1985); Common-
wealth v. Contakos, 453 A.2d 578, 580-81
(Pa. 1982); Commonwealth v. Hayes, 414
A.2d 318, 328 (Pa. 1980) (Justices Fla-
herty and Larsen would have held that
no exclusions from the courtroom were
ever appropriate); se¢ Philadelphia News-
papers, Inc., v. Jerome, 287 A.2d 425,434
(Pa. 1978) (under Pennsylvania free ex-
pression provisions, “any limitation on
access should be carefully drawn . . .
[and] should not be limited for any rea-
son less than the compelling state obli-
gation to protect constitutional rights of
criminal defendants. ..and... the threat
posed to the protected interest is serious
... and no more than is necessary to ac-
complish the end sought”).

Likewise, records of public trials have
been held to be subject to a mandate of
public accessibility under Article I, Sec-
tion 7 and Article I, Section 11. Com-
monwealth v. French, 611 A.2d 175, 180
n.12 (Pa. 1992) (“strongly condemning”
sealing of record and stating “public tri-
als involve public records”). A separate
common law rule, established under
the “same considerations” mandates ac-
cess to material filed in courts. See P.G.
Publ’g Co. v. Commonwealth, 614 A.2d
1106 (Pa. 1992) (recognizing common
law right of access to search warrants in
the absence of good cause for sealing);
Commonwealth v. Fenstermaker, 530
A.2d 414 (Pa. 1987) (common law right
of access to arrest warrants, absent sub-
stantial threats to legitimate state inter-
ests). Relying on Fenstermaker and
McMullan, the Court in Uniontown
Newspapers, Inc. v. Roberts, 839 A.2d
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tions for “abuse” of constitutional liberties, and the prime interpretative
challenge is to identify the substance of these “abuses.”

The clearest constitutional provision, the substantive and procedural
protections against criminal prosecution for publications involving public
officials or issues provided by Article I, Section 7 [c], has been largely su-
perseded by more protective federal constitutional standards in the area of

libel. ''* The Pennsylvania Supreme Court has taken the position that in .

light of the constitutional protection for personal reputation provided by
Article I, Section] of the Declaration of Rights, federal rules establish the
outer limits of constitutional protection against defamation actions. It wrote:
“[t]o gratuitously embellish upon the stringent requirements of current fed-
eral constitutional law [regarding libel ] would be in conflict with the recog-
nition given by our state constitution to a citizen’s right to protect his or

her reputation.”114

Outside of the context of reputation, a separate analysis under the
Pennsylvania Constitution is necessary. The fulcrum of analysis is the propo-
sition under Article I, Section 7[b] that “every citizen may freely speak, write
and print on any subject, being responsible for the abuse of that liberty.”115

Beginning with the Constitution of 1790, eighteenth and nineteenth
century courts held that the definition of “abuse” of free expression for

185 (Pa. 2003) held that Article I Section
7 provided no right of access to legisla-
tive records beyond the proceedings of
the legislature.

113. See Commonwealth v. Armao,
286 A.2d 626, 632 (Pa. 1972).

114. Sprague v. Walter, 543 A.2d
1078, 1084-5 (Pa. 1988); See Hatchard v.
Westinghouse Broad. Co., 532 A.2d 346
(Pa. 1987) (interpreting Pennsylvania
Shield Law to allow discovery of “out-
takes” in libel actions to the extent that
the documentary information does not
reveal the identity of a personal source of
information or may be redacted to elim-
inate the revelation of a personal source
of information); Moyer v. Phillips, 341
A.2d 441 (Pa. 1975) (exception in survival
action for cause of action for libel and
slander is arbitrary and thus violative of
equal protection rights afforded under
the state Constitution for the protection
of a fundamental right of reputation);
Barr v. Moore, 87 Pa. 385, 393 (1878)
(“The high esteem in which reputation is
held, and the protecting care which the

organic law has thrown around it, are
clearly expressed in first section of the Dec-
laration of Rights. . . . The general liberty
of the press must be construed in subor-
dination to the right of any person ca-
lumniated thereby, to hold it responsible
for an abuse of that liberty”).

115. As a textual matter, one might
argue that the different phrasing in Ar-
ticle I, Section 20, protecting without
qualification the right to assembly, peti-
tion and redress “in a peaceable manner”
provides unqualified protection to polit-
ical interchange and petition so long as
it is peaceable. The Pennsylvania courts
have, however, interpreted Article I, Sec-
tion 20 and Article I, Section 7 in pari
materia. See Philadelphia Fraternal Order
of Correctional Officers v. Rendell, 736
A.2d 573, 576 (Pa. 1999); Western Penn-
sylvania Socialist Workers 1982 Cam-
paign v. Connecticut Gen. Life Ins. Co.
515 A.2d 1331 (Pa. 1986); Common-
wealth v. Tate, 432 A.2d 1382 (Pa. 1981);
Duquesne City v. Fincke, 112 A. 130 (Pa.
1920).
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PROTECTION OF FREE EXPRESSION

which punishment could be imposed was tied to the common law: a com-
mon law criminal offense or tort was by definition an abuse of free ex-
pression. Thus, notwithstanding the constitutional protection of free com-
munication, the early Pennsylvania courts had no difficulty in sanctioning
criminal prosecutions for communicative actions that today would be rec-
ognized as obvious “abuses” such as riots, conspiracies and solicitations to
engage in criminal acts,!!® and obstructions of the public highways.!1” But

116. In the aftermath of the Whiskey
Rebellion of 1794, the Pennsylvania Su-
preme Court upheld prosecutions for
erecting “liberty poles” as standards of re-
bellion. Pennsylvania v. Morrison, 1 Ad-
dison 274 (1795) (prosecution for erect-
ing a liberty pole “in defiance of the laws
of the state of Pennsylvania”). See Res-
publica v. Montgomery, 1 Yeates 419, 422
(1795) (duty of magistrate was to prevent
erection of liberty pole; “setting up [of]
a pole at any time, in a tumultuous man-
ner, with arms, is a riot” notwithstanding
right of “free communication”).

Likewise, courts regularly upheld in-
dictments for conspiracy and solicitation
to illegal actions. E.g., Commonwealth v.
Gillespie, 7 Serg. & Rawle 469, 474
(1822) (conspiracy to sell illegal lottery
tickets); see also, e.g., In re Northern Lib-
erty Hose Co., 13 Pa. 193, 196 (1850)
(upholding statutory proceedings to re-
quire fire company to close its doors be-
cause of rioting “by the [hose] company,
or [its] adherents”); Commonwealth v.
Franklin, 4 U.S. 255 (4 Dall.) (Pa. 1802)
(upholding indictment under statute
that defendants “unlawfully did combine
and conspire, for the purpose of con-
veying, possessing, and settling, on cer-
tain lands within the limits of the county
aforesaid, under a certain pretended ti-
tle not derived from the authority of this
commonwealth,” on grounds that such
conspiracies were violations of common
law); Commonwealth v. Randolph, 23 A.
388 (Pa. 1892) (solicitation to commit
murder is a common law crime although
solicitation to commit fornication and
adultery is not).

Pennsylvania’s early conspiracy law ex-

tended to communications we would to-
day regard as protected. E.g., Mifflin v.
Commonwealth, 5 Watts & Serg. 461
(1843) (upholding indictment for con-
spiring “to effect the escape of Jane M.
Nevin, an infant ... with a view to her
marriage”); Commonwealth v. Eberle, 3
Serg. & Rawle 9 (1817) (upholding in-
dictment for conspiracy for colorful lan-
guage committing members of German
Evangelical Lutheran Congregation to
oppose the use of English in services;
“the defendants complain of the hard«
ship of charging them with all the rash
and violent speeches of a few individuals.
Such however is the law”); Common-
wealth v. Wood, 3 Binn. 414 (1811) (con-
spiracy prosecution against journeyman
hatters).

117. The Supreme Court of Pennsyl-
vania rejected free speech claims and up-
held a nuisance prosecution against a de-
fendant who “by means of violent, loud,
and indecent langauge” “caus[ed] to as-
semble and remain [in the public high-
way] for a long space of time great mem-
bers of men and boys, so that the streets
were obstructed.” Barker v. Common-
wealth, 19 Pa. 412 (1852).

The Court subsequently emphasized
in Fairbanks v. Kerr & Smith, 70 Pa. 86,
92 (1872), that “it does not follow that
every one who speaks or preaches in the
street, or who happens to collect a crowd
therein by other means, is therefore
guilty of the indictable offence of nui-
sance. His act may become a nuisance by
his obstruction of the public highway,
but it will not do to say it is a nuisance
per se. Such a stringent interpretation of
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the courts equally approved common law prosecutions for seditious libel, 118
personal libel,'¥ obscenity,'? blasphemy,'?! public profane swearing,122

the case of Barker is scarcely suited to the
genius of our people or to the character
of their institutions.” See also County of
Allegheny v. Zimmerman, 95 Pa. 287, 294
(1880) (plaintiff cannot claim that erec-
tion of a 40foot liberty pole in public
street prior to election was a nuisance per
se; “It is a custom sanctioned by a hun-
dred years and interwoven with the tra-
ditions, memories and conceded rights
of a free people. . . . It did not occupy the
street to such an extent or in such a man-
ner that any person complained of its in-
terfering with the public travel”)

118. Respublica v. Dennie 4 Yeates
267 (1805) (prosecution for statement
that “A democracy is scarcely tolerable at
any period of national history”). The
Dennie court charged the jury that a con-
viction required a finding that the state-
ment was “seditiously, maliciously and
wilfully aimed at the Constitution” and
that a privilege was available on a show-

- ing of “good motives, and for justifiable

ends.” The jury acquitted.

119. Commonwealth v. Place, 26
A.620, 621 (Pa. 1893) (criminal libel
prosecution for newspaper story that “sets
forth in a sensational manner the details
of a disgusting private scandal concerning
parties residing in Pottsville”); Common-
wealth v. Duane, 1 Binn. 601 (1809)
(prosecution for libeling Governor held
Constitutional, but suspended by 1809
statute barring indictments for libel of
public officials); see also Wood v. Boyle, 35
A. 853 (Pa. 1896) (upholding civil libel
verdict in case brought after defendant
had been acquitted on criminal libel
charge). On remand from the United
States Supreme Court’s denial of protec-
tion under the First Amendment, the
Pennsylvania Supreme Court invalidated
the ban on nude dancing for failure to
meet Article I, Section 7’s least restrictive
alternative requirement. Pap’s AM. v.
City of Erie, 812 A.2d 591 (Pa. 2002).

120. Barkerv. Commonwealth, 19 Pa.
412, 413 (1852) (prosecution also for
“openly and publicly speaking with a
loud voice ... representing men and
women in obscene and indecent posi-
tions and attitudes” is justified where
statements are public and have a “ten-
dency ... to debauch and corrupt the
public morals”); Commonwealth v.
Sharpless, 2 Serg. & Rawle 91, 102-103
(1815) (showing “painting, representing
a man in obscene, impudent, and inde-
cent posture with a woman,” despite the
absence of public display was indictable
at common law, like “an indecent book,”
“[w]hat tended to corrupt society, was
held to be a breach of the peace and pun-
ishable”). The Pennsylvania Court con-
tinued to take the position that Sharpless
was good law through the middle of the
twentieth century. See William Goldman
Theatres, Inc. v. Dana, 173 A.2d 59, 64
(Pa. 1961); Commonwealth v. Blumen-
stein, 153 A.2d 227, 228 (Pa. 1959).

The Sharpless/Barker rule has been
supplanted by more protective First
Amendment rules. In evaluating the pro-
tection of sexualized communication
during the last part of the twentieth cen-
tury the Pennsylvania Court has taken
protection to be governed by federal
standards. Se¢ Zimmerman v. Philjon,
Inc. 368 A.2d 694 (Pa. 1977); Common-
wealth v. MacDonald, 347 A.2d 290 (Pa.
1975) (Pennsylvania obscenity statute
unconstitutional under federal stan-
dards); Commonwealth v. Rogers, 327
A.2d 118 (Pa. 1974) (contrary United
States Supreme Court decision required
reversal of Commonwealth v. Lalonde,
288 A.2d 782 (Pa. 1972), which had
unanimously adopted a mandate that
contemporary community standards in
obscenity cases be established by expert
testimony), Duggan v. Guild Theatre,
Inc., 258 A.2d 858 (Pa. 1969); Common-
wealth v. Dell Publ’'n, 233 A.2d 840 (Pa.




PROTECTION OF FREE EXPRESSION

and the offense of being a “common scold.”'? So, too, the common law’s
bar against interference with contractual and business relations were held
to sanction the issuance of injunctions against strikes, labor organizing, and
picketing as “abuses” of Pennsylvania’s guarantees of free communication

and assembly.12*

Privileges were accorded in civil libel actions on the basis of “good mo-
tives” and “probable cause.”'?5 This privilege and the broader constitutional

1967) (describing federal obscenity law
as a conceptual “disaster area” but ap-
plying it); Commonwealth v. Robin, 218
A.2d 546 (Pa. 1966).

Justices Castille and Zappala have re-
cently taken the position thata more pro-
tective state rule shielded federally un-
protected erotic dancing on the ground
that “[lJawmakers may not categorically
proscribe any form of protected expres-
sion simply because they are not at ease
with its content.” Pap’s AM. v. City of
Erie, 719 A.2d 273, 284 (Pa. 1998)
(Castille, J., concurring in the result),
rev’d on other grounds, 529 U.S. 277 (2000)
on remand 812 A.2d 591 (Pa. 2002).

121. Updegraph v. Commonweallth,
11 Serg. & Rawle 394 (1824) (blasphemy
may be punished, like cursing, swearing
in public).

122. Commonwealth v. Linn, 27 A.
843, 844 (Pa. 1893) (“[i]t cannot be
doubted that profane swearing and curs-
ing, in aloud and boisterous tone of
voice, and in the presence and hearing
of citizens of the commonwealth passing
and repassing on the public streets . . . is
an indictable offense,” prosecution dis-
missed because no sufficient allegation
that swearing was heard by the public).

123. In James v. Commonwealth, 12
Serg. & Rawle 220, 225 (1825) the court
declared unconstitutional as cruel and
unusual punishment “revolting to hu-
manity” the punishment of subjecting
women convicted of being common
scolds to being “plunged three times in
the water” on a “cucking stool.” The
court, however, despite some “hesita-
tions” declared that “the offence of com-

munis vexatrix” remained “punishable as
a common nuisance, by fine, or by fine
and imprisonment.” Id. at 236. Se¢ Com-
monwealth v. Mohn, 52 Pa. 243, 246
(1866) (upholding prosecution of “com-
mon scold” as a nuisance; “[a]s to the un-
reasonableness of holding women liable
to punishment for a too free use of their
tongue, it is enough to say that the com-
mon law, which is the expressed wisdom
of ages, adjudges that it is not unreason-
able”). :

124. Kraemer Hosiery Co. v. Ameri-
can Fed'n of Full Fashioned Hosiery
Workers, 157 A. 588 (Pa. 1931) (enjoin-
ing union efforts to recruit employees
who had signed contracts forbidding
union membership); Jefferson & Indiana
Coal Co. v. Marks, 134 A. 430, 432 (Pa.
1926) (injunction against parades and
demonstrations “aimed at the fears
rather than the judgment of those who
desired to work”); Purvis v. Local 500
United Brotherhood of Carpenters, 63 A.
585 (Pa.1906) (injunction issued against
boycott, encouraging boycott, forbidding
work on non-union material); Erdman v.
Mitchell, 56 A. 327 (Pa. 1903) (injunc-
tion against “coercive” strike); Flaccus v.
Smith, 48 A. 894 (Pa. 1901) (injunction
against “enticing” apprentices to break
their indentures); O’'Neill v. Behanna, 37
A. 843 (Pa. 1897) (injunction against
strikers who used “annoyance, intimida-
tion, [and] ridicule”).

125. Conroy v. Pittsburgh Times, 21
A. 154 (Pa. 1891) (burden on libel de-
fendant to come forward with evidence
of probable cause where privilege is
claimed); Neeb v. Hope, 2 A. 568 (Pa.
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mandate extended their protection primarily to sober addresses to the pub-
lic on political topics,’#® though more extreme statements could prevail be-

fore juries.!27

In the early twentieth century, Pennsylvania courts began to evaluate
limitations on free expression that diverged from the common law. In gen-
eral, in the early years of the twentieth century, the Pennsylvania Supreme
Court was as deferential to legislative constraints as to common law limita-
tions. Legislative exercises of the police power were held consistent with
the guarantees of free expression so long as the legislative determinations

were “reasonable,”128

1886) (in libel action for comments
about actions of public officer, defen-
dant can prevail either by showing prob-
able cause for accusation or lack of “ill
will” or “reckless disregard” of reputa-
tion); Chapman v. Calder, 14 Pa. 365
(1850) (in slander action for privileged
communication (here: charges to eccle-
siastical tribunal) probable cause is a de-
fense even if not given as part of claim
of truth); M'Millan v. Birch, 1 Binn. 178,
186-87 (1806) (“freedom of speech in
what is called a course of justice” pre-
sumptively privileges accusations before
ecclesiastical tribunal; if accusations are
made “in a decent manner” law will not
“imply malice”); Gray v. Pentland, 4 Serg.
& Rawle 420 (1819) (if charge is false, in
order to prevail defendant must show he
acted from mistake and with good faith);
Gray v. Pentland, 2 Serg. & Rawle 23, 30
(1815) (defendant deposes before jus-
tice of the peace that prothonotary was
drunk and unfit to perform duties; state-
ment is actionable only if made “in mal-
ice” and “without probable cause”);
Runkle v. Meyer, 3 Yeates 518 (1803).
126. Briggs v. Garrett, 2 A. 513 (Pa.
1886) (defendant protected from libel
Jjudgment for reading letter attacking po-
litical candidate to good government
group, where he acted with probable
cause, despite the fact that the letter was
inaccurate); Ex parte Steinman, 95 Pa.
220, 236, 239 (1880) (attorneys pro-
tected from disbarment for publishing
statemnent that acquittal of defendant was

“secured by a prostitution of the ma-
chinery of justice to serve the exigencies
of the Republican party,” where the at-
torneys were “acting in good faith, with-
out malice, and for the public good”);
Case of Austin, 5 Rawle 191, 205 (1835)
(critics of sitting judge protected against
disbarment; “liberty of the press” pro-
tects “legitimate ... scrutiny ... where
the public good is the aim”).

127. E.g, Respublica v. Dennie, 4
Yeates 402 (1805) (jury acquitted printer
indicted for seditious libel on the basis
of the statement, “A democracy is
scarcely tolerable at any period of na-
tional history”); ¢f. Rowand v. DeCamp,
96 Pa. 493, 502 (1880) (“no statute or
rule was cited which obligates a citizen
when discussing the conduct of pubic
servants in their official capacity, who
speaks the truth as he designs to be un-
derstood and as he is understood by his
hearers, to employ any prescribed form
of expression or language. So long as he
speaks the truth ... he is not liable in
damages, whether his language be chaste
or vulgar, refined or scurrilous”).

128. Commonwealth v. Widovich,
145 A. 295, 299 (Pa. 1929) (upholding
prosecution under sedition statute;
“[t]he body that determines in the first
instance what utterances of speech shall
constitute abuse, is the legislature. . . .
[wlhether the regulation of speech or
print goes beyond the ‘abuse of liberty’
as contemplated by the Constitution is
for the courts. They may review the rea-
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PROTECTION OF FREE EXPRESSION

Pennsylvania’s courts began to develop a more assertive approach to
the protection of rights of free expression during the 1930s, in the shadow
of the United States Supreme Court’s application of federal free speech
principles to the states. In Kirmse v. Adler,'® the Pennsylvania Supreme
Court unanimously affirmed that the right of labor unions to peacefully
urge employees to withdraw from employment or to induce customers of
hostile employers to withdraw their patronage was “secured to the citizen[s]”
by Pennsylvania’s free expression protections. Characterizing the guaran-
tees of free speech as “absolute rights,” the Court held that “[h]aving this
unquestioned right to present their case to the public in newspapers or cir-
culars in a peaceful way, if the employer suffers loss from this peaceable as-
sertion of rights, it is a damage without a remedy.”’3® The constitutional
guarantees were largely superseded in the labor area by statutory protec-
tion,!3! and much subsequent litigation in the labor field turned on the
construction of Pennsylvania’s statutory protections in light of federal free-
speech jurisprudence.!®2 Pennsylvania’s courts, however, continued to rec-

sonableness of the enactments”); Com- Widovich was perhaps the high-water
monwealth v. Foley, 141 A. 50, 51 (Pa. mark of deference. Relying on the state-
1928) (upholding prosecution for circu- ment in Article XVI of the 1874 Consti-
lation of anonymous defamatory pam- tution that “the police power shall never
phlet regarding district attorney, under be abridged,” the Widovich court con-
statute which prohibits anonymous “op- cluded, “[i]f the exercise of the police
probrious” material; notwithstanding power should be in irreconcilable oppo-
constitutional requirement of “malice” sition to a constitutional provision or
or “negligence” in Article I, Section 7[c]; right, the police power would prevail.”
“[t]here is nothing in the Constitution 145 A. at 298. This police power provi-
to prohibit the legislature or the court sion was deleted by the Constitution of
from further defining negligence or 1968.

malice”; legislature determined that an 129. Kirmse v. Adler, 166 A. 566, 569
anonymous publication “is of itself mal- (Pa. 1933).

ice and negligence”); Buffalo Branch, 130. Id. at 569

Mutual Film Corp. v. Breitinger, 95 A. v ’ o .
433 (Pa. 1915) (upholding film censor- 131. See, e.g., Labor Anti-Injunction
ship statute; the police power “ is more Act June 2, 1937 P.L. 1198.

despotic and broader than the right of 132. E.g., Phillips v. United Bhd. of
eminent domain . . . it is the application Carpenters, 66 A.2d 227 (Pa. 1949) (pick-
of the ... principle of self preservation eting to coerce employer into requiring

of the body politic”). But ¢f. Spayd v. union membership (itself an unlawful
Ringing Rock Lodge, 113 A. 70, 72 (Pa. act) can be enjoined; using federal free
1921) (stating that a petition addressed speech analysis); PLRB v. Chester &

to the legislature could “under no cir- Delaware County Bartenders, 64 A.2d 834
cumstances be penalized”). This ap- (Pa. 1949) (holding Pennsylvania statute
proach left traces as late as mid-century. outlawing picketing by non-employees
In re Mack, 126 A.2d 679 (Pa. 1956) unconstitutional under First Amend-
(freedom of the press is “subject to rea- ment); Wilbank v. Chester & Delaware
sonable rules seeking maintenance of County Bartenders, 60 A.2d 21 (Pa. 1948)
the court’s dignity and the orderly ad- (picketing to induce employer to require

ministration of justice”). union membership can be enjoined; re-
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ognize that “[p)eaceful picketing has been recognized as a form of assem-
bly and of speech, and has been afforded the protection of ... Article I,
Section 7 of the Constitution of Pennsylvania,” and that “[a] state cannot
because of its own notions of the wise limits of industrial dispute, either by
legislative enactment or judicial determination, unduly limit the right of
free speech.”!33 Outside the labor context the Pennsylvania Supreme Court
continued to hold that efforts to persuade customers to withdraw their pa-
tronage were protected.!3*

The free speech analysis of Pennsylvania’s high court in the mid-twen-
tieth century in large measure tracked federal doctrine. Thus, in the area
of film censorship, the invalidation of vague and overbroad censorship
schemes followed exclusively from federal precedents.® So, too, in re-
sponding to the anti-communist fervor of the 1950s, the Pennsylvania
Supreme Court did not intepret Pennsylvania’s free expression provisions
to provide greater protection than their federal counterparts.!3® While
Pennsylvania’s high court periodically decried the excesses of red-hunting

quirement would itself be illegal); West-
inghouse Elec. Corp. v. United Elec., Ra-
dio, & Machine Workers Local 601, 46
A.2d 16 (Pa. 1946) (upholding injunction
against plant seizure); Carnegie-Illinois
Steel Corp. v. United Steelworkers, 45
A.2d 857 (Pa. 1946) (same). See also supra
note 64.

133. American Brake Shoe Co.v. Dist.
Lodge 9 Int’] Ass'n of Machinists, 94 A.2d
884, 887-88 (Pa. 1953) (citations omit-
ted). See Warren v. Motion Picture Mach.
Operators, 118 A.2d 168, 170 (Pa. 1955)
(“[i]n a democracy, so long as the com-
munication in a labor controversy—or in
any other type of quarrel due to differ-
ences in view—advocates persuasion and
not coercion, thus appealing to reason
and not to force, there attends the mes-
sage-bearer the invisible sentinel of the
law protecting the right of freedom of
communication”).

134. Watch Tower Bible & Tract Soc’y
v. Dougherty, 11 A.2d 147, 148 (Pa. 1940)
(“defendants ... cannot be mulcted in
damages for protesting against the ut-
terances of one who they believe attacks
their church”); 1621, Inc. v. Wilson, 166
A.2d 271, 275 (Pa. 1960) (refusing to is-
sue injunction against picketing of tap-

room by neighborhood organizations;
right to “air grievances” is constitution-
ally protected).

135. Commonwealth v. Blumenstein,
153 A.2d 227 (Pa. 1959); Hallmark Prod.,
Inc. v. Carroll, 121 A.2d 584 (Pa. 1956).
Subsequent obscenity analysis has also
tracked the evolution of federal doctrine.
See supra note 120.

136. The trend began with Albert Ap-
peal, 92 A.2d 663 (Pa. 1952) (upholding
the discharge of a high school English
teacher for “advocation of or participat-
ing in un-American or subversive doc-
trines”), and Fitzgerald v. Philadelphia,
102 A.2d 887 (Pa. 1954) (upholding loy-
alty oath required of hospital nurse;
analysis based entirely on federal prece-
dents). See Bd. of Pub. Educ. v. Beilan,
125 A.2d 327 (Pa. 1956) (upholding dis-
charge of teacher discharged for failure
to answer questions by principal regard-
ing communist affiliations); Kaplan v.
Philadelphia Sch. Dist., 130 A.2d 672 (Pa.
1957) (denying pay to teacher dis-
charged for failing to reply to questions
regarding communist affiliation); Bd.
of Pub. Educ. v. Soler, 176 A.2d 653 (Pa.
1961) (refusal to answer questions about
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repression,!3” where it provided relief, the court relied on requirements of
due process and fair procedure rather than the rights of free expression.

138

As the McCarthy era receded, the Pennsylvania’s courts began to ap-
roach free expression cases with a somewhat greater degree of indepen-
dence.}® In recent decades, the Pennsylvania cases have regularly articu-

communist connections by superior
grounds for discharge); Bd. of Pub.
Educ. v. August, 177 A.2d 809 (Pa. 1962)
(upholding discharge of teacher for re-
fusal to answer superior’s questions
about communist connections).

137. In re Schlesinger, 172 A.2d 835,
837 (Pa. 1961) (“It is a lamentable com-
mentary, but none the less true, that, in
the existing frame of the public mind, a
lawyer who undertakes voluntarily the le-
gal representation of a person charged
with being, or even pointed at (in J'ac-
cuse fashion) as, a Communist runs the
risk of a disruption of his law practice and
the impairment of his own professional
reputation”); Ault v. Unemployment
Comp. Bd. of Review, 157 A.2d 375, 378
(Pa. 1960) (noting tendency of officials
to “become([s] myopic upon the mere
mention of Communism”); Matson v.
Margiotti, 88 A.2d 892, 899 (Pa. 1952)
(“[t]he recent practice of some high
public officials to slander and vilify in-
nocent people who have little or no
chance to defend themselves or their
reputation has shocked our nation and
nearly every respectable citizen would
like to see mud-slinging and unjustifiable
character assassination by public officials
and candidates for public office stopped
or abolished”).

138. In re Schlesinger, 172 A.2d 835
(Pa. 1961) (reversing disbarment of for-
mer member of communist party be-
cause of multiple failures in process by
which disbarment was imposed); Bd. of
Pub. Educ. v. Intille, 163 A.2d 420 (Pa.
1960) (reversing dismissal of teacher for
invocation of 5th amendment before
HUAG,; relying on federal precedents);
Ault v. Unemployment Comp. Bd. of Re-
view, 157 A.2d 375 (Pa. 1960) (reversing
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denial of unemployment compensation
to worker discharged for invoking Fifth
Amendment before congressional inves-
tigating committee); Commonwealth v.
Truitt, 85 A.2d 425, 428 (Pa. 1951) (re-
versing conviction for assault in labor
affray where prosecution “injected” ir-
relevant testimony as to defendant’s
“communistic connections and activi-
ties”); Matson v. Jackson, 83 A.2d 134,
1385, 137 (Pa. 1951) (enjoining hearing
by attorney general into “alleged com-
munistic leanings, sympathies and utter-
ances” of attorney on grounds that the
attorney general lacked authority to con-
duct such hearings, “an authority that
would be contrary to the spirit of all our
laws which so jealously guard the rights
of the individual”); Schlesinger v. Mus-
manno, 81 A.2d 316 (Pa. 1951) (revers-
ing contempt citation and disbarment of
attorney that trial judge concluded was
a communist); Commonwealth ex rel.
Roth v. Musmanno, 72 A.2d 263 (Pa.
1950) (reversing order dismissing grand
juror because trial judge concluded she
was a communist); Communist Party Pe-
tition, 75 A.2d 583 (Pa. 1950) (issuing
writ of prohibition against order man-
dating the padlocking of communist
party offices as “without warrant in law”).
See also Commonwealth v. Nelson, 104
A.2d 133 (Pa. 1954), aff'd, 350 U.S. 497
(1956) (sedition conviction reversed be-
cause of federal preemption); ¢f. Bd. of
Pub. Educ. v. Watson, 163 A.2d 60 (Pa.
1960) (reversing dismissal of teacher for
failing to answer HUAC on First Amend-
ment ground; First Amendment privi-
lege may not be well founded but refusal
to answer Congressional committee is
not statutory “incompetency”).

139. E.g., William Goldman Theatres
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lated a doctrine that allows the state to burden free expression only to the
extent necessary to remedy demonstrated evils.'40 In Insurance Adjustment
Bureau v. Insurance Commissioner,'4! the court announced that “Article I, Sec-
tion 7, will not allow the prior restraint or other restriction of commercial
speech by any governmental agency where the legitimate, important inter-
ests of government may be accomplished practicably in another, less in-
trusive manner.” Reviewing a prohibition on solicitation by claims adjusters
within 24 hours of a loss, the Court concluded that the legitimate govern-
mental goal of preventing overreaching by insurance adjusters “could be
accomplished by enforcement of civil, criminal and administrative reme-
dies already in place.” In regard to commercial speech, this “least restric-

v. Dana, 173 A.2d 59 (Pa. 1961) (hold-
ing that film censorship statute was un-
lawful prior restraint under Article I, Sec-
tion 7 despite recent United States
Supreme Court case upholding film cen-
sorship under First Amendment); Locust
Club v. Hotel & Club Employees’ Union,
155 A.2d 27 (Pa. 1959) (holding that
peaceful picketing of social club seeking
to organize workers was protected by Ar-
ticle I, Section 7, even though federal
precedents might hold it unprotected
under the First Amendment),

Under the Pennsylvania Constitution,
the Court began to review the actual
probability of disruption invoked to jus-
tify limitations on €xpression. See, eg.,
Commonwealth v. Pittsburgh Press Co.,
396 A.2d 1187, 1189, 1191 (Pa. 1979) (in-
validating limit on advertising because of
the absence of any showing that the lim-
itation was “necessary to promote [em-
ploment discrimination] legitimate state
interest”; the state’s “unsubstantiated be-
lief” that t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>