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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
AT MARTINSBURG

FILED
JEFFERSON COUNTY COMMISSION,
PATRICIA NOLAND, as an individual and behalf NOV 04 2011
of all others similarly situated, and DALE MANUEL, U.S. DISTRICT COURT
as an individual and behalf of all others similarly MARTINSBURG, WV 25401
situated,

Plaintiffs,
v. Civil Action No. 3:11-CV- 10

REQUEST FOR A
THREE JUDGE PANEL

NATALIE TENNANT, in her capacity as
the Secretary of State, EARL RAY TOMBLIN,
in his capacity as the Chief Executive Officer of the
State of West Virginia, JEFFREY KESSLER, in his
capacity as the Acting President of the Senate of the West
Virginia Legislature, and RICHARD THOMPSON, in his
Capacity as the Speaker of the House of Delegates of the
West Virginia Legislature,
Defendants.
COMPLAINT
The Plaintiffs, by and through their undersigned counsel, state as follows:
PARTIES
1. The first named Plaintiff is the County Commission of Jefferson County,
West Virginia, organized under the laws of the State of West Virginia, with its principal
place of business at 124 East Washington Street, Charles Town, West Virginia, 25414.

2. The Plaintiff Patricia Noland is é citizen and resident of Jefferson County,

West Virginia.
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3. The Plaintiff Dale Manuel is a citizen and resident of Jefferson County,
West Virginia.
4. The Defendant Natalie Tennant is sued in her capacity as the Secretary of

State of the State of West Virginia. See W.Va. Const. Art. VII, §1.

5. The Defendant Earl Ray Tomblin is sued in his capacity as the Chief
Executive Officer of the State of West Virginia. See W.Va. Const. Art. VII, §5.

6. The Defendant Jeffrey Kessler is sued in his capacity as the Acting
President of the Senate of the West Virginia Legislature. See W.Va. Code §6A-1-4.

7. The Defendant Richard Thompson is sued in his capacity as the Speaker
of the House of Delegates of the West Virginia Legislature. See W.Va. Code §6A-1-4.

8. Defendants Tennant, Tomblin, Kessler, and Thompson, have duties under
state law to ensure that the Constitution and laws of the State of West Virginia are
faithfully executed, including the right under Art. I, §4 of the Constitution of West
Virginia, to the election of representatives to the United States Congress from districts
that “shall be formed of contiguous counties, and be compact and . . . contain as nearly as
may be, an equal number of population, to be determined according to the rule prescribed

in the Constitution of the United States.”

JURISDICTION AND VENUE

9. Jurisdiction in this action is proper pursuant to 28 U.S.C §§1331,
1343(a)(3-4), 2201, and 2202.

10. Venue is proper in this Court under 28 U.S.C. §1391(b)(2) because the
shift in population resulting in the violations complained of herein occurred in this

district.
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11. Plaintiffs request a three-judge district court pursuant to 28 U.S.C.
§2284(a) which states “a district court of three judges shall be convened when otherwise
required by Act of Congress, or when an action is filed challenging the constitutionality

b

of the apportionment of congressional districts . . ..’

ALLEGATIONS OF FACT

12. During its First Extraordinary Session, 2011, the West Virginia
Legislature had the task of reapportioning congressional districts for the State’s
delegation to the U.S. House of Representatives based on the results of the 2010 U.S.
Census.

13. According to the 2010 Census, West Virginia has a total population of
1,852,994 and was given three seats in the U.S. House of Representatives in accordance
with Article 1, §2 and the Fourteenth Amendment of the United States Constitution.

14. The West Virginia State Senate created a Task Force of Redistricting to
develop a new congressional plan for the state. (Exhibit A, Testimony of the Honorable
John R. Unger).

15. The Constitution of West Virginia, Art. I, §4 requires

For the election of representatives to Congress, the State shall be divided
into districts, corresponding in number with the representatives to which it
may be entitled; which districts shall be formed of contiguous counties,
and be compact. Each district shall contain as nearly as may be, an equal

number of population to be determined according to the rule prescribed in
the Constitution.

16. The Committee originated a bill, S.B. 1008, that provided for three
congressional districts of equal proportion comprising contiguous counties and compact

districts with populations as follows:
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a. First Congressional District — 617,665;

b. Second Congressional District — 617,665; and,

¢. Third Congressional District — 617,664.
(Exhibit A).

17. In this plan, the population variance from the least to the most populated
district was 0.0% (Relative Overall Range). (Exhibit A).

18. In August 2011, the Legislature convened in an extraordinary session to
adopt plans for redistricting.

19. Four different amendments to S.B. 1008 were proposed and debated.

20. A floor amendment proposed by Senator Herb Snyder on the last day of
the Extraordinary Session would have divided the congressional Districts as follows:

a. First Congressional District — 618,555;
b. Second Congressional District — 618,298; and,
¢. Third Congressional District — 616,141.

21. In this plan, the population variance from least to most populated district
was 0.39 (Relative Overall Range), or 2,414 persons. (Exhibit A).

22. Ultimately, on August 5, 2011, the West Virginia State Senate voted to
pass Senate Bill No. 1008, Reapportioning congressional districts with an amendment.
(Exhibit C, Senate Journal, Eightieth Legislature, First Extraordinary Session, 2011).
The amended bill moved Mason County from the current Second Congressional District
into the current Third Congressional District.

23. As enacted, the final bill provided for three congressional districts as

follows:
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a. First Congressional District — 615,991;
b. Second Congressional District — 620,862; and,
c. Third Congressional District — 616,141.
24. Under the newly enacted law, the counties of West Virginia are divided
into the following congressional districts:
a. First Congressional District - Barbour, Brooke, Doddridge, Gilmer, Grant,
Hancock, Harrison, Marion, Marshall, Mineral, Monongalia, Ohio,
Pleasants, Preston, Ritchie, Taylor, Tucker, Tyler, Wetzel, and Wood.
b. Second Congresstonal District — Berkeley, Braxton, Calhoun, Clay,
Hampshire, Hardy, Jackson, Jefferson, Kanawha, Lewis, Morgan,
Pendleton, Putnam, Randolph, Roane, Upshur, and Wirt.
¢. Third Congressional District — Boone, Cabell, Fayette, Greenbrier,
Lincoln, Logan, Mason, McDowell, Mercer, Mingo, Monroe, Nicholas,
Pocohontas, Raleigh, Summers, Wayne, Webster, and Wyoming.
25. The Second Congressional District is the most populous of the State’s
three congressional districts.
26. Under the legislation as enacted, Jefferson County, where Plaintiffs reside,
is in the Second Congressional District.
27. Where S.B. 1008, as originated, provided for a variance of 0.0% (Relative
Overall Range) between the most populated and least populated district, the law as
enacted creates a variance of 0.79% (Relative Overall Range) — a difference of 4,871

people.
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28. The 0.79% variance was the second highest population variance of the
four amendments proposed to the originated bill.

29. The Senate Record contains no legitimate objective for why the plan with
the higher variance was selected. (See Exhibit B, Remarks from the Floor; Exhibit C).

30. The vote for the bill in the Senate was 27 to 4.

31. The West Virginia House of Delegates never debated the amended S.B.
1008, but simply voted for it.

COUNT ONE

U.S. CONSTITUTION, FOURTEENTH AMENDEMENT

32. The Plaintiffs re-allege the facts set forth in the preceding paragraphs as if
fully set forth herein.
33. The congressional districts, as currently drawn, violate Article I, §2 of the

United States Constitution, which guarantees fair and equal opportunity to cast a
meaningful ballot for a state’s delegation to the U.S. House of Representatives.

34. The congressional districts, as currently drawn, violate the Equal
Protection Clause of the Fourteenth Amendment by depriving Plaintiffs and all other
citizens in West Virginia’s Second Congressional District by placing them in an over-
populated congressional district and thus diluting their vote.

35. A redistricting plan in which some legislative districts have a significantly
greater population than others discriminates against citizens in the larger districts by
diluting those citizens’ votes in violation of the Equal Protection Clause of the Fourteenth

Amendment. See, e.g., Reynolds v. Sims, 377 U.S. 533, 558 (1964).
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COUNT TWO

CONSTITUTION OF WEST VIRGINIA, ART. 1, §4

36. The Plaintiffs re-allege the facts set forth in the preceding paragraphs as if
fully set forth herein.
37. Article I, §4 of the Constitution of West Virginia requires that each

congressional district be contiguous, compact, and “contain as nearly as may be, an equal
number of population.”

38. As enacted, the current statute results in an unconstitutionally high
variance between the highest and lowest populated congressional districts.

COUNT THREE

CONSTITUTION OF WEST VIRGINIA, ART. L, §4

39. The Plaintiffs re-allege the facts set forth in the preceding paragraphs as if
fully set forth herein.
40. Article I, §4 of the Constitution of West Virginia requires that each

congressional district “shall be formed of contiguous counties, and be compact.”
41. As enacted, the current statute creates a non-compact Congressional
District 2 that runs the entire width of the State from Jefferson County, in the tip of the

Eastern Panhandle to Jackson County, on the Ohio River.

PRAYER FOR RELIEF

Plaintiffs therefore respectfully request that this Court:
A. Convene a three-judge panel pursuant to 28 U.S.C. §2284 so that a court with the
authority to establish any necessary redistricting plan(s) is constituted in a timely

manncr,
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B. Enter a declaratory judgment that the existing congressional districts violate
Plaintiffs’ rights under federal law and are therefore null and void;

C. Enter a declaratory judgment that the existing congressional districts violate
Plaintiffs’ rights under state law and are therefore null and void;

D. Enjoin Defendants from using the existing congressional districts in any future
primary or general election(s);

E. Enter an Order adopting a plan offered in the West Virginia Legislature that is
most compact and has the least variance in population;

F. Enter an order granting Plaintiffs their reasonable attorney’s fees and costs in this
action, including all fees, costs, and expenses recoverable pursuant to 42 U.S.C.
§1988(b); and,

G. Provide such other relief as the Court may deem proper.

JEFFERSON COUNTY COMMISSION
PATRICIA NOLAND and

DALE MANUEL
By Counsel

“Stephen@ Skinner (W.Va. Bar # 6725)
SKINNER LAW FIRM

P. O. Box 487

Charles Town, West Virginia 25414
(304) 725-7029/Fax: (304) 725-4082
sskinner@skinnerfirm.com

Datig/M. Hanffner (W.Va. Bar # 5047)
H ER, FERRETTI & SCHIAVONI
408 West King Street

Martinsburg, WV 25401

(304) 264-8505/Fax: (304) 264-8506
dhammer@hfslawyers.com
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Appendix--Vote Explanation
Relating to composition of congressional districts

(Passage of Engrossed Senate Bill No. 1008)

VOTE EXPLANATION OF
HONORABLE

JOHN R. UNGER II

Friday, August 5, 2011

| voted against Senate Bill No. 1008 (hereinafter "SB 1008") because it fails to
comply with the established legal principles governing congressional redistricting and
apportionment as derived from the United States and the West Virginia State constitutions.
Since 1962, in the seminal case of Baker v. Carf, the federal courts have had jurisdiction
to consider constitutional chalienges to redistricting plans (369 U. S. 186 (1962)).
Subsequent federal cases interpreting the United States Constitution established the "one
person, one vote" standard. (See e.g. Gray v. Sanders, 372 U. S. 368 (1963)).
Accordingly, congressional districts must be redrawn so that “as nearly as is practicable
one man's vote in a congressional election is . . . worth as much as another's". (See e.g.
Wesberry v. Sanders, 376 U. S. 1 (1964)). The West Virginia Constitution further requires
that congressional districts s'hall be formed of contiguous counties and be compact. (See
W. Va. Const. Article |, Section 4). SB 1008 ignores the "one person, one vote® standard,
provides no legislative findings for its deviation from strict equality and its districts are not

compact districts. Therefore, | voted against SB 1008 because it is unconstitutional and for

EXHIBIT
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reasons including, but not limited to, the following:

(1)} Nearly 150 years ago, western Virginia felt that they were underrepresented in
the political system of the State of Virginia. Although slaves could not vote, they were
counted as three fifths of a person for purposes of apportioning representation. It resulted
in slave regions having greater representation than nonslave regions. Since most of the
people in western Virginia were opposed to slavery, this region was underrepresented and
disenfranchised in governmental affairs. It was this lack of representation and the
anti-slavery passion that triggered western Virginia to secede from Virginia. On June 20,
1863, West Virginia would officially become a state.

(2) According to the 2010 Census, West Virginia has a total population of 1,852,994,

In accordance with Article |, Section 2 and the Fourteenth Amendment of the United
States Constitution, West Virginia's congressional delegation to be elected in 2012 will
consist of three members. Ideally, two congressional districts would encompass 617,665
persons and one congressional district population would encompass 617,664 persons.

(3) The Senate created a Task Force on Redistricting which | chaired. Public
hearings were held at 12 locations throughout the state where interested individuals spoke.

(4) The redistricting process continued during the first extraordinary session of the
Legislature in August, 2011, during which the Senate appointed a Select Committee on
Redistricting to develop a new congressional plan. On Wednesday August 3, 2011, the
committee moved to originate a congressional redistricting bilt that complied with Article I,
Section 2 and the Fourteenth Amendment of the United States Constitution and Article 1,
Section 4 of the West Virginia Constitution. At the committee meetings, members heard

explanations of applicable law together with written comments by Kenneth C. Martis,
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Professor of Geography, West Virginia University, respecting the current noncompact
configuration of the West Virginia Second Congressional District. Albeit the West Virginia
Constitution does not define compactness, it imposes upon the Legislature the obligation to
consider it as a principal factor in apporticning congressional districts.

(5) Before amendments, the originating bill amended and reenacted West Virginia
Code §1-2-3 and provided for three congressional districts of equal population, comprising
contiguous counties and compact districts. The First Congressional District had a
population of 617,665, the Second Congressional District had a population of 617,665 and
the Third Congressional District 617,664. Thus, between the district with the highest
population and the district with the lowest population there was a maximum popu'lation
deviation of one person. This calculates to a deviation of 0.0% (Relative Overall Range)
from the ideal district population.

(6) On August 4, 2011, the committee had debate on the merits of four separate
amendments to the originating congressional plan. All proposed amendments to the
originating plan had substantial deviation from the ideal district population and were
generally less compact.

(7) The first amendment (Senator Prezioso Congressional #1) provided for three
congressional districts of unequal population and comparatively less compact districts.
Under the plan, the First Congressional District had a population of 614,672, the Second
Congressional District had a population of 622,181 and the Third Congressional District
616,141. Thus, between the district with the highest population and the district with the
lowest population there was a maximum population deviation of 7,509 persons (Absolute

Overall Range). This calculates to a deviation of 1.22% (Relative Overall Range) from the
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ideal district population. The amendment was not adopted.

(8) The second amendment (Senator Prezioso Congressional #2) provided for three
congressional districts of unequal population and comparatively less compact districts.
Under this plan, the First Congressional District had a population of 617,980, the Second
Congressional District had a population of 618,873 and the Third Congressional District
616,141. Thus, between the district with the highest population and the district with the
lowest population there was a maximum population deviation of 2,732 persons (Absolute
Overall Range). This calculates to a deviation of 0.44% (Relative Overall Range) from the
ideal district population. The amendment was not adopted.

(9) The third amendment (Senator D. Facemire Congressional #1) provided for three
congressional districts of unequal population and cohparatively less compact districts.
Under this plan, the First Congressional District had a population of 618,100, the Second
Congressional District had a population of 618,753 and the Third Congressional District
616,141. Thus, between the district with the highest population and the district with the
lowest population there was a maximum population deviation of 2,612 persons (Absolute
Overall Range). This calculates to a deviation of 0.42% (Relative Overali Range) from the
ideal district population. The amendment was not adopted.

{10} The fourth amendment (Senator Barnes Congressional #1) provided for three
congressional districts of unequal population and comparatively less compact districts.
The First Congressional District had a population of 615,991, the Second Congressional
District had a population of 620,862 and the Third Congressional District 616,141. Thus,
between the district with the highest population and the district with the lowest population

there was a maximum population deviation of 4,871 persons (Absolute Overall Range).
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This calculates to a deviation of 0.79% (Relative Overall Range) from the ideal district
population. This is the second highest deviation of all the plans considered by the Senate.
The amendment was adopted.

(11) Pursuant to the fourth amendment as adopted (Senator Barnes Congressional
#1), all of the counties comprising the three current congressional districts remain the same
except that Mason County flops from the current Second Congressional District into the
new Third Congressional District. Under the amendment, the new Second Congressional
District is elongated (as opposed to compact as required by the West Virginia Constitution).
Further, the quantitative measures of compactness indicate that the new Second
Congressional District scores low in compactness, especially in comparison to the
originating plan that was both compact and provided for three congressional districts of
equal population.

(12) According to the written report of Kenneth C. Martis submitted to the committee,
“[tlhe current configuration of the West Virginia 2nd Congressional District is not in
compliance with the *compact’ requirement of the West Virginia Constitution, Article |
Section 1-4. The plan to remove Mason County from the 2nd District does not alter its
current non compliance status.” Further, the quantitative models of compactness show
the low compactness calculations of the new Second Congressional District. (See the
“Measures of Compactness” reports as submitted to the Select Committee on
Redistricting and included in the committee records). The constitutional requirements of
configuous counties and compactness as enumerated in the West Virginia Constitution are
measures to minimize political and racial gerrymandering.

(13) The committee reviewed historical maps as contained in the Kenneth C. Martis
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report as well as the West Virginia Blue Books which demonstrate that the Second
Congressional District historically has comprised eastern panhandle counties, mountain
counties and some north central counties. It was not until the redistricting of 1991 that the
Second Congressional District assumed an extreme elongated shape stretching from
Jefferson County to the Ohio River. Pursuant to the fourth amendment as adopted
(Senator Barnes Congressional #1), little is changed as the new Second Congressional
District still stretches from Jefferson County across the width of the state to the Chio River,
making it one of the longest districts east of the Mississippi.

(14) In 1991 when West Virginia lost a congressional representative, the State
Senate, led by the Senate President, gerrymandered the congressional districts by spiitting
the congressional district in the northeast region of the state among the three remaining
congressional districts in order to give the other three incumbent congressmen the political
advantage. At no time in the history of the state did the Eastern Panhandle region ever
connect with the Kanawha Valley region in a congressional or other district. Other than
being West Virginians, there are no other common interests or similarities between these
two regions. The 1991 political gerrymandering has brought on the people of the Eastern
Panhandie strong sentiménts of underrepresentation and disenfranchisement. The
continued malapportionment and the lack of compactness have kept this region from fully
realizing the equal representation and equal protection enshrined in both the United States
Constitution and West Virginia Constitution. Over the past two decades, this
disproportionate representation was made even more disproportionate by continuing to
overpopuiate the second congressional district and maintaining disjointed regions in order

to maintain political power and control in Charleston. It was evident from the debates and
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discussions during this special session that it was the full intent of the Kanawha County
delegation to keep the Eastern Panhandle region divided for political control. This was
done by overpopulating even more the region (violating the United States Constitution's
“one person, one vote” requirement} and preserving the chain of single contiguous
counties (violating the West Virginia Constitution's compactness requirement) so its
dominance in the second congressional district was maintained. This transiates into the
Eastern Panhandie region being underrepresented on various state boards, committees
and commissions which are appointed according to congressional district.

(15) The principle evidence in support of the fourth amendment as adopted (Senator
Barnes Congressional #1) was the general assertion that it kept intact the current districts
thereby preserving the status of incumbent representatives to Congress. However, the
burden is on the state to show with some specificity that a particular objective required the
specific deviation in the plan, not just general assertions. Further, the showing required to
justify the population deviations depends, in part, on the size of the deviation. (See Karcher
v. Daggett, 462 U. S. 725 (1983)).

(16) On Friday, August 5, 2011, the committee reported an originating bill (SB 1008)
comprising the county components of the fourth committee amendment as adopted
(Senator Barnes Congressional #1). SB 1008 did not include any legislative findings
regarding the plan's failure to achieve precise mathematical equality between and among
the congressional districts or the Second Congressional District's lack of compactness.
Meanwhile, this plan has a relative overall deviation of .79%, substantially greater than
West Virginia's 1991 congressional plan's 0.09% variance reviewed by a federal court in

Stone v. Hechler (782 F. Supp. 1116) or the 0.6984% variance of Karcher.
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(17) During floor considerations on Friday, August 5, 2011, Senator Snyder offered
a floor amendment to SB 1008. The floor amendment (Senator Snyder #1) provided for
three congressional districts with populations substantially closer to mathematical equality
and comprising more compact districts than SB 1008, while preserving the core of the
current congressional districts. Under the Snyder #1 amendment pian, the First
Congressional District had a population of 618,555, the Second Congressional District had
a population of 618,298 and the Third Congressionai District 616,141. Thus, between the
district with the highest population and the district with the lowest population there was a
maximum population deviation of 2,414 persons. This calculates to a deviation of 0.39%
(Relative Overall Range) from the ideal congressional district population. The floor
amendment was not adopted.

(18) On Friday, August 5, 2011, SB 1008 completed legislative action without further
amendment to the congressional districts or the inclusion of any legislative findings
articulating any substantive justification of the 0.79% population variance. Instead,
proponents of SB 1008 expressed that they wanted to do the easy thing since they were
tired and desirous of heading home or so that legislators and staff could attend an
out-of-state conference beginning on Sunday, August 7, 2011.

(19) By comparison, most other states during the 2000 redistricting cycle, including
West Virginia, had significantly less population deviation than SB 1008 (See attached
NCSL +Redistricting 2000 Population Deviation Table”). From the information provided by
NCSL and shared with all senators before the passage of SB 1008, already this year, other
states have adopted plans with significantly less population deviation than West Virginia.

(20) While the trend in other states is heading to strict population equality, West
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Virginia, during the last three redistricting cycles, has progressively increased from a
deviation of 0.09% in 1991, to a population deviation of 0.22% in 2001 (the current
congressional districts) and now to a population deviation of 0.79% in SB 1008.

In sum, other plans considered by the Senate Select Committee on Redistricting
and the Legislature had lower population variances and were more compact. The
population differences in SB 1008 were not the result of a good faith effort to achieve
equality. The population differences could have been eliminated altogether or substantially
reduced while at the same time meeting the state’s constitutional requirement that districts
be compact. However, the primary goal of the reapportionment of the congressional
districts in SB 1008 was for the protection of the incumbents, with population and
compactness (required constitutional components) being secondary considerations or not
considered at all.

The Senate was aware of both the federal and state requirements and yet failed to
adequately demonstrate that it kept the concepts of population equality and compactness
as principal goals of its redistricting efforts. in fact, when Professor Robert Bastress,
special counsel to the Senate Select Committee on Redistricting, was asked during the
committee meeting whether the amendment offered by Senator Barnes was constitutional,
counsel refused to opine an answer saying that he did not want his testimony used against
him if this congressional plan was challenged in court. However, he did go on to say that
unlike the relatively light burden imposed on the state to justify the 0.09% population
difference in the 1991 court challenge (Stone v. Hechler), the burden on the state is
correspondingly greater to justify the significant .79% deviation in SB 1008. SB 1008 has

not met that burden. In fact, SB 1008 denies equal protection of the laws as guaranteed by
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the United States Constitution to the citizens, taxpayers and qualified voters of West
Virginia.

This injustice occurred in the 1991 redistricting with a Democratic legislature
appeasing three of the four Democratic congressmen and a similar injustice continues in
2011. ltis a geographical and regional issue where the principles of equal representation,
equal protection and compactness were not upheld in SB 1008 in order to undermine a
region of people. This congressional plan was not done in the best interest of the people,
but instead it was done solely in the best interest of our elected congressional delegation
(comprising one Democrat and two Republicans). | firmly believe that this injustice flies in
the face of not only the principles our country was established on, but also the principle on
which our state was founded nearly 150 years ago. Where the Legislature has failed to
right this wrong, | hope the courts will address this injustice.

For these reasons, among others, | cannot support SB 1008 as it does not meet the

requirements of the United States or West Virginia constitutions.
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REMARKS OF
HONORABLE

HERB SNYDER
Thursday, August 4, 2011

SENATOR SNYDER: I think today is a good day now that the
Redistricting committee has finished its work on the congressional
bill. As most of yvou know, I've been quite interested in it for
some period of time, actually a year, and I‘ve put in a lot of
effort. Hopefully, I‘ve acted in a very professional manner
through all of that.

But T want bto make it clear to the body what my major intent
there was. 1 talked with the Minority Leader and assured him and
other minority menbers that my intent was never partisan, never
partisan. I think I'm not a real partisan person. I learned that
at home. My father was a Republican and wy mother was a Democrat.
I guess 1 never wanted to get into the middle of that, Mr.
President. It’s a pretty good nature. Maybe I ought to go to D.
C. They need a little bit of Lhat.

But I want to be perfectly clear that my motives were for the
eastern part of the state, my home, not just Jefferson County, not
just Berkeley County and Morgan County--I used to have all three
counties--but the entire eastern part of the state. On the othex

side of the mountains, starting into the Shenandoah Valley, it’s a

EXHIBIT

B
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different, beautiful part of the state. We‘re guite blessed in
many respects to have the growth thal we have over there. It's a
lot. I wish, I deeply wish, I could share that growth with every
one of the counties that have lost growth.

I took no glee whatsoever in seeing the decisions, the painful
decisions, that the members had toc make here that lost population.
I took no satisfaction at all in that. My Senate district grew by
36,000 people. That’s a lot, Mr. President. That was 85 percent
of the growth that West Virginia sustained over 10 years. Eighty-
five percent was in my Senate district and it will continue.

I want to be perfectly clear that my intereéts and my
involvement in this congressional redistricting was to do what I
could for the economy of the eastern part of the state. WNot just
my district, but the entire eastern part of the state.

Now, although we' ve almost finished congressional
redistricting for another ten years, my efforts will not cease, Mr.
President.

I love West Virginia. I feel it’s an incumbent regponsibility
for me to represent and do what I can and do what I feel is right
for the eastern part of the state. What I attempted to do, I truly
in my heart felt, was the right thing to do: To start patching
back Logether what happened in 1991. It probably generated some
hard feelings. That was tough, too. That was, maybe, one of the

toughest redistricting issues in many, many decades when we were



Case 2:11-cv-00989 Document 1-3 Filed 11/04/11 Page 3 of 25 PagelD #: 22

losing a congressman. That’s tough. It may not be personal for
anyone in this body but it‘s still tough because you have to make
those decisions to decide which congressman is going to go--who's
going to get to file in the district.

I hope that through all this I have acted professional.y and
put forth what many of you thought was a really good map but jusl
couldn’t support it--and that’s fine. The Senator from Randolph- -
he said it in the committee today--he commended me for the work
that T had done. I appreciate that, Senator, vexry much.

But, again, it's another day. We’'ve got a lot of worlk to do
and I'll continue to advocate. 1 just wanted to go on the record
today that, My. President, that it’'s an honor to serve in this body
and an honor to be a senator from the great eastern part of the
great State of West Virginia.

Thank you, Mr. President.
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Reapportioning congressional districts
(Adoption of Senator Snyder’s amendment

Lo Senate Bill No. 1008}

REMARKS OF

HONORABLE

HERB SNYDER

vriday, Augusi 5, 2011

SENATOR SNYDER: What you have before you and I believe you all
have been furnished, we’'re dragging here Loday at 5:30 go everyone
has had all afternoon to take a lock at this. I believe you’re
familiar with it.

What passed oul of the Senate Redistricting committee was
what’s commonly referred to as Lhe “Mason County Only Plan”. i
won’'t disparage it by calling it the “Flop Plan” just switching
Mason County into the current district so that we keep the current
district.

Tn addition, as vou all know, I presented a plan that had a
variance that totally reconfigured and changed cores of
congregssional districts. I listened to all of that debate in
committee. And I appreciate the work of the committeé but they did
not: accept it. Fine.

But what thig amendment does is move three counties in the
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Eastern Panhandle and puts them in to make the panhandle whole.
That was my goal--to make the Eastern Panhandle whole. And in
doing that, by moving roughly 47,000 or 48,000 pecple, they had to

then go over and take some people off the other end of the

digtrict.. My intention was Lo fill in the panhandle and to make
the panhandle whole for regional issues and reqgional
representation. Wherc would I pick up population to put in the

First when you take Mineral County, Grant County and Tucker County
and put it in to make the panhandle whole?

You all have the map on your desk. [ had to go cleaxr down to
the end of the distyvict. Some call it the “tapeworm” of cobbled
together counties that end up down at Kanawha with the counties
above it. You couldn’l stop anywhere elsc because they’re single
counties end to end. I had no other choice if I was going to make
the panhandie whole but to take it from the other end of the
district. The district, by the way, that still, probably, is one
of the longest congressional districts this side of the Mississippil
Rivery. One has to ask: Is that necessary?

What this amendment doeg is to take, to put back in the
Second, enough citirzens of West Virginia in those counties to be
within the variance. We’'ve lowered the variance and I‘ve moved
Jackson County, Roane County and Wirt County 1into the First
District to make up for Lhe loss.

Lo and pehold, in an attempt to do that to see if there was
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some other way to do it after listening in the committec today, the
numbers came out with a lower deviation than any amendment in the
Senate Redistricting commitlee.

It has a lower variance than the .79 plan that is Lhe bill
before ug, the “Mason County Switclh Only Plan”. Mine is versus
.79. This has a .29 percent variance--that iz half. We have the
opportunity here to vote for a lower variance that is half the
variance of the .79. "That’s important, Mr. President.

The federal courts have said that’'s importanl. This is denc
with modern computer technology these days. We'rc not doing this
by hand any more or hand calculated; it has to be calculated. This
is ail done.by sophisticated redistricting software. The amendment
before you is .39 versus .79. One should congider that.

Put what have you done geographically? Have you changed the
cores of the disbrict that was heavily debated yesterday? No. The
cores of the districts remain the same. Have you moved one of the
sitting congressmen into another district? No. All of those
things were importani: vesterday and I can appreciate those things.

Lg it more compact? We talked about compactness. T would say
thal it certainly'makes the EBastern Panhandle compact. The current
districlt that is before you, without this amendment, the Eastern
Panhandle is split. The Fastern Panhandle, the neck of the horse
head 1in the Eagtern Panhandle is split in half between two

congressional districts--Lhe First and the Second running up the
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length of the panhandle.

Well, certainly, my plan, the amendment before you, makes the
Eastcrn Panhandle compact. It makesg it whole. That was my goal- -
lo and behold at a lower variance. What's it do fox the First to
come down the Mason-Dixon line, the north-south line, a nice sguare
line in the State of West Virginia comes down into the DBastern
Panhandle and branches off.

suddenly, you don’t have Lthat hook that was arbitrarily
crcated by the legislative body in 1991. TIt’s a nice hook but it's
nol necessary. And I would say it disenfranchises the citizens of
Mincral and Grant counties to separate them from Hampshire and
Hardy. 8o it does thal. It makes that geographic configuration of
the First District better and, certainly, more compact without that
hock. If we have the opportunity to eliminale a hook like that in
congressional districts we should.

Our state, Mr. President, has two unique features thal
everyone seeg on refrigerator magnets and our state waps and every
place. It's unigque. The Northern Panhandle and the Eastern
Panhandle make our state a unigue ghape. That's how we were
crealled. That’'s who we are.

Now, it was the committee’'s desire to put out the map that is
the bill before ug now. I'm asking to make some positive changes
that do not change the congressional corecs, do not make any of the

congregsmen run against each othex. But it still fills in the
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Faslern Panhandle by moving those three counties inlo the Sccond
and three counties into the First and out of the Second. And, that
ig, lo and behold, a .39 versus .79 percent variance--range of
variance. This is range of variance by pexrcentage. The highest
positive number added with the lowest positive number .39. That's
pretty low.

This map also keeps counties whole. Now Lhat's nolt a mandate
by our Constitution, although compactness is. Article ¥, Section
4 of our West Virginia Constitution says that they shall be
contiguous, the counties shall be contiguous, and be compact.

The federal standard for compactness 1is Jjust one of the
factors. And, I will tell you that a controlling factor here in
the 8tate of West Virginia is compactness. It iz one of Lhe
primary standards.

Federal law hasg driven us on variation. That’s well settled
and becoming more precise every day. And 15 states now have it in
their state election laws. It has to be zero or as close to as
possible. Some states have a deviation of one person. But we'te
moving toward that.

And, I agree with the committee. They did not want to split
counties and that clearly is the objective of this Senate in
working with that. And I agree with that and I have done that. 1t
is a very long-standing tradition of not splitting counties. So

yvou know when you are in a county who your congressmarn is. I have
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upheld that. Someday, we may have to go to a zero standard but not
thisg year.

You have before you, in my amendmenlt, the opportunity to take
the Eastern Panhandle and make il whole. That is my objective.
This map has a lower range of variation and I will tell you it not
only makes the Second District more compact but it also makes Lhe
First District more compact.

Thank you, Mr. President. And, I ask for the opportunity to

close.

SENATOR SNYDER: Mr. President, thank you. For the record, I
deny that this is partisan. T have given you, and they are cleax
on their face when you look at this map, this is putting the
Eastern Panhandle back together. It does, to wy understanding,
very slightly, less than one percent, change the higloric vote.
That was not my goal and, quite frankly, I wish it didn’'t. Because
that’s not my goal here.

gome of the other senators, the Seniocr from the Seventeenth,
mentioned he admires my passion for the Eastern Panhandle. Thank
you, Senator. But my passgion is surpassed by that today. My
passion to get this right. Let’s get this right. You have a lower
deviation with a perfection amendment to the bill that’s before us.
This is a perfection amendment. Rach in his own mind has to ask

why we would like that or not like that. But the controlling

1




Case 2:11-cv-00989 Document 1-3 Filed 11/04/11 Page 10 of 25 PagelD #: 29

factor is we’'re getting closer to zero variation. I was actually
surprised when I generated this map last night that it was Lthat

close. I thought it would be so far off you would have never scen

this map today because I worked on Snyder 1 and Snyder 1B. 1 was
very opel. I sent congressional maps to all the Redistricting
committee members. Snyder 1, you might remember, where Randolph

County went into the Third District and not Mason. And when a few
people got it, they said try that switch of Mason County. T did.
And, lo and behold, the wvariance was lower. Sc I immediately
changed the wmap because it 1is a better map. So, then I
concentraled on getting support for what I thought was a superior
marp . The Redistricting committee, Mr. Presidenl, rejected that
idea. I can appreciate that. 'lhe reason this district is still
cobbled together end-to-end counties, close ko 400 miles long--I
think we shortened it a litctle; il won’t seem like much less of a
drive if you are driving from the Eastern Panhandle--but at the
same time it ig a perfection amendment. And certainly, I believe,
everyone saw Map 1B because I sent out letters that were delivered
to your offices, to every single membexr of the Legislature, and the
Governor's Office. Here is Snyder 1B. It had the counties all
atkached, the data, the variance all calculated. While we're
thinking about what we’re doing, I wanted to get it out there. I
hadn’t seen any olher proposals. In fact, I had never seen even

the printed map for the one that is the bill before ug from the
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conmmittee until I went to the Redistricting committee meeting. In
fact, I took one for comparison. I hadn’t seen anyonce create that
velt.

So, the comment that suddenly here you’re having this land on
your desk and you’ve got to consider it does not hold. T want to
point out that in the Redistricting committee, that meeling lasted
approximately an hour. I’m not on that committee for the record.
I appeared before it and spcoke in support of my plan that 1 brought
forward. There were four amendments. Four amendments and the
originating bill. No one had seen the criginating bill. I don't
lknow that anyone other than a few members that did the maps saw any
of those four other than mine. The whole committee had gotten it
a good week before and then every member of the Legislature got it
that day, of course, and I mailed that letter with 1B so everyone
would know what they were voting on. The map that was adopted won
out. There were several amendments offered by the Senator from
Marion. All in one hour.

‘fhe order that the Chairman took them in was to vote on two
offered by the Senator from Marion, then one from Snyder, Snyder
1B--these are all amendments--then the final Mason County only
amendment . That’s what’s before you today in the bill. One hour.
For the record we’'ve had this floor amendment; you've seen this.
it was filed earlier this morning. You‘ve had seven hours. Seven

hours! Versus one hour to look at four plans. No, [ive plans!
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1'm sorry, five plans. You‘ve got to include the originating bill.
So, the argument that we don’t have time to loock al this does not
hold.

T bthink what’s probably controlling this debate, and 1’11 use
Lhe comments of why not adopt this amendment. It’s imporlant.
when you’ve got the Karcher case at 0.64 percent that the federal

cour:z said: Not close enough. And they rejected the state’s plan.

Perfection is dimportant. Deviations are important. I am a
chemist. I understand ib; it’'s important. And that’'s what we are
doing here today. You have a .79 percent deviation in the bill.

The amendment is .39. We‘ve talked about the map that was adopted
in 1991 that is embodied in this long distxict with the
congressional cores and so forth. 1t preserves the last 20 years
of history and cveryone’s seat. I certainly am not proposing that
configuration; that’s what the committee came out with. There
seemed to be an overwhelming will to keep that configuration in one
form or anorcher. I'm simply trying to perfect it. Some would say
it’s inconvenient te move one county. We talked to them. Well, we
don‘t have any choice; il’s got to be one county. DBulb that’s not
Lhe standard. The standard is perfection, to get this as low as we
can. Is it inconvenient to move seven counties and cut the
deviation in half and stilld maintain the cores of communities of
interest to gek that variation lower? I think devialion matters.

I think ik very much matters.
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But, in addition, the Minority Leader stated, and I realizc as

he said, “It’s late in the game.” *We’'ve been here for five days;
everyone wants to go home. Hopefully, tonight.” You don’t have to
go home tonight. We could come back on the 15th; we could come

back in September if we wanted to do this. So, is the controlling
factor that it’s late in the game, the last hour? If we pass this,
the Minority Leader said, *we’ll be here for a while”, guote,
unquote.

I don’t chink that’s a controlling factor. I think perfection
is the controlling factor. Again, in 1991 (often compared in
committee and compared here) the deviation on that ‘91 map was
0.09. Tt was litigated right away in court and the courts upheld
it with that low deviation. But, again, the choice is clear on its
face, what we're doing. My intent was to put the Eastern Panhandle
back together, work within the bill, the map that we have that came
from committee, and that’'s what I have attempted to do. But my
goal was pexrfection.

T ask for your support of the amendment, Mr. President.

Thank you.

10
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Reapportioning congressional districts
{Adoption of Senator Snyder’s amendment
to Senate Bill No. 1008)
REMARKS OF
HONORABLE

MIKE HALL

Friday, August 5, 2011

SENATOR IHALL: Myr. Presgsident, just briefly, two ox three
responding comments. First of all, I absolutely commend the
Senator fFrom Jefferson for all of his passion and work on this
particular issue.

T also wanted to speak positively about the process that we
have procecded with in the Senate when it came to our particular
redistricting issues. You held task force meetings around the
srate. I happened to be on that task force and was nolt able to
attend all of those meetings but did get to attend some of them.

One of them, Mr. President, was up in your area. As we wenl
in to listen toe the conversation about redistricting, we heaxrd a
whole lobt about this congressional race. And, as I have had
pointed out to me, in that particular meeling there were numerous
pcople there who said we want to do this Mason County flip.

The public was aware of the issue at hand. And, I even made
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the comment, I've been reminded thai, as a representative of Mason
County, that simply moving them to fix the problem without
consulting with them may be offensive to them. And I have checked
with the leadership over there and, you know, they’re really not
that happy about losing their current congresswoman bul at the same
Lime they understand what’s going on. I haven’t had a lot of push
back.

As a malbter of fact, most of my e-mails have been for that
particular change. Notwithstanding some of the points that have
been wade by Lhe Senator from Jefferson, this plan that we have
before us did come out by a unanimous voice vole, I believe, out oI
the committee. There is é difference in variance which we could
fix by an amendment--there are two amendments but they would divide
counties--but we could fix the variance issue like the perfect plan
did. We could do that.

But it dcoces have a higher variance. I listened to Professor
Bastress’ oxplanation the other day that one percent threshold is
the point of danger. The court battles in the past, the one that
was brought to the court in Pennsylvania, I believe because of a
.6, wag really over a municipal issue. 1t would be nice to have
this plan before Che committee, to have him comment, but we’re not
at that point. We’re here today. But I don’t think this plan
would be successfully challenged.

L would juslt like Lo further expand on the fact of the
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openness of this process. At the Whecling hearing and other
places, a lot of the public out there believed that we had settled
this question. I don't compute anybody’s motives, its jusgt Lhe
nature of our process from our perspective, but from the public’s
perspective, you know, this comes up. It‘s been known about for
four or five hours. T understand there’s probably been a lot of
discussion among the members today as to whether to vote for it or
nol. 8o it's kind of late to the game. And I would not want it to
seem that suddenly something happened at the last hour. T believe
the publié had settled, at least Che public talking to me on where
we were. And that's one of the main reasons I do believe that the
plan that’'s before us, unamended, would withstand the court
challenge. There may be, as obviocusly has been pointed out in the
numbers, a difference in vaiiance which could be fixed.

But [ would encourage the members to stay where we are. We've
heard from the public on this. If we pass this amendment, we're
probably going to be here a few days more to get it through the
process. I don't know where it would be in the House. We’'ll
probably have to be another 24 hours here to get input to the
senators on this plan. But generally I would say that the
citizenry that has communicated to me who are affected in these
districts are satisfied with what we have done already.

I think we should just proceed forward, defeat this amendment

and send it over to our fellow legislators in the House. The
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version thal we have up there, the product of an open process, the
product of the committee work and two or three hours of hearings.
And I commend the Majority Leader for his work on this. It’'s
probably been the most open in the history of the state. And we
have that product up there; and, I think we ought to stick with it.
So, those would be my comments. 2And I would ask you to reject Lhe

Senator’s amendment.
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Reapportioning congressional districts
{Adoption of Senator Snyder’s amendment

to Senate Bill No. 1008)

REMARKS OF

HONORABLE

BROOKS F. MCCABE, JR.
Friday, August 5, 2011

SENATCOR MCCABE: Mv. President, I was not going to commenl on
this amendment, but there have been a number of discussions today
about the key role that Kanawha County plays and how we should look
at the redistricting I want.to assure the Senate that Senators
from the Eighth and Seventeenth Districts have paid a lot of
attention. I have really unqualified respect for the Senator Trom
Jefferson. I absolutely understand his motivation, why he is
proposing the awmendment and I believe in my heart that he ig doing
good work--especially for the members of his district.

T would like tc make a few comments so the Senate, as a whole,
can have a betler understanding of why we in the Eighth and
Seventeenth Districts here in Kanawha County are hesitant to go
with this amendment. Or, at least, I personally am. We’'re talking
about moving 47,000 to 52,000 people from one district to another.

The 52,000 people that are in Jackgon and Roane, particularly, and
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Wirt are important tc Kanawha County. We, in my home county, need
Lo look at that. We understand the importance of c¢reating a
unified Eastern Panhandle; we also understand the importance of a
unified economy around which our districk operates. And Jackson
County, Putnam County and Roane County are key to how we, as an
economy, operale. We are talking about moving Jackson and Roane
countieg as well as Wirt to the district to the north of us, to the
First District and acquiring threc other counties in the bottom of
the Kastern Panhandle in the Second District. That has an effect
on how we view the world, how our economy and how our countics
interact immediately around ug. I would like to just suggest that
is one of the concerns that we have.

We are looking at the plan that was approved yesterday and 1s
before us and here trying Lo be amended. The plan that was
approved vyesterday requires one counky to be moved from one
congressional district to anotherx. ‘'his particular amendment
requires seven counties to be moved from one district Lo another.
We have heard that this is like a long string, this unbelievably
long district. As best I can tell, the amendment before uz in no
way affects the length of the district. It still runs from Putnam
County &ll the way up to Jefferson County. So, we still have a
long distrxicl. In fact, the action that was Laken yesterday by
moving Mason County reduced the length of the district.

In summary, T have to thank the Acting Senate President for
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allowing us several hours this afterncon to visit with some of our
constituents to find out better how those of us in Kanawha County
might loock at this. Tt gave us a clear opportunity to examime the
proposed amendment. We availed ourselves to talk to some people
within the county. Without exception, it is being suggested to us
that the amendmecnt before us probably should not have our support
even though we understand it is extremely important Lo the Senator
from Jefferson. We understand his issues; we understand what he is
trying tc accomplish. We applaud him for his action and his
diligence. But as we look at Lhe big picture, the amendment does
nol. work with moving seven counties between districts and having a
significant population shift from our immediate economic area to
another part of the state that is more distant and less intcrachive
with us. We in Kanawha County, or more correctly, myself as a
Senior Senator from the Seventeenth will not be able to support the
amendment .

Thank you, Mr. President.
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Reapportioning congressional districts
{Adoption of Senator Snyder’s amendment
to Senate Bill No. 1008)
REMARKS OF
HONORABLE

KAREN L. FACEMYER
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SENATOR K. FACEMYER: Thanl you, Mr. President.

I rise in opposition to the amendment. And I do commend the
gentleman from Jefferson for his passion for his district--no
different than me standing here right now for the passion for my
district --Jackson and Mason counties, Roane Counlty. You know, when
we first started this discussion and we were Lalking about flipping
Mason County, I said, “No. I really don‘t want that.” But when
vou got down to the brass tacks of it, it wmade the most sense. IUC
was the easiest switch that we could have done, so I stepped back
and said, “That’s For the beskt of the state. That’s for the bost
of what we are doing here.” But then to come in this morning and
have this thrown before us, it kind of took me back.

Jackson County and Roane County like their Congresswomar.
Like the person it is. So, with some of the arguments I heard this

morning, and even a couple that were made by the Senator from
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Jefferson earliex, I just bhave to wondex: The past maps from 1991
when supposedly the digtrict in the Eastern Panhandle was aplit
apart somewhat, thal was three Democralic congressman that got that
done--to help them oust the Republican congressman from the Haslern
Panhandle.

Well, Lthat stood true through this past year and now we have
two Republican congregsman. So, I have to wonder how much
partisanship is playing into il. You know, these Republicans were
elected f[rom something that the Democrals controlled. Democials
controlled the Senate when they did it back in ‘91--it wasn’t
Republicans--they gerrymandered and got people ocut.

Now, I hope most of you all know, maybe some of the new ones
don’'t; bub I have becn one of the least partisan pecple on this
floor most anytime in the last ten years, eleven years now. I have
voted wilh the other side probably more than I have my side. So,
T am not coming at this from a partisan viewpoint. And I‘'m hoping
that you all wouldn’t either, but it‘'s kind of starting te flap in

ur face Lhat it is.

How can you have the argument of compacting an area in the
Eastcrn Panhandle togother when it pretly much is--there’s a couple
counties that will make the switch--and tear up the western side ot
the state. And we talk about growth in the Eastern Panhandle and
that’s all well and good--and that’s for the good of the stale.

Bulk you’re tearing apart another growth area of the state. Mason,
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Jackson and Roane counties all grew this last census. Maybe not by
as much as the Eastern Panhandle, but they grew. And they need to
stay together. And they need to stay in with the delegation that
is there now. Some of the conversations that went offside of this
floor were: We need the population up here; we need to shift this
so that the Eastern Panhandle has more voice in Charleston. We
need to eqgual the votes and stuff coming out of Charleston.

And 1. know there has been a cry from many people along the

way, because of boards and commisgions that are appointed by the

congressional districts. People in Lhe second congressional
district, from the Eastern Panhandle to the Ohio River, tend to
come out of Lhe Kanawha County axea. Well, there's a simple
solution. You know, if somebody wants Lo serve on a board or a

commission, all they have to do is say they will and nine chances
outt of ten their representative--whether it be in the House of
Delegates or the Senate--can speak Lo the Governor and make sure
thal gets done.

I know I go often and say I've gol this person Chat’'s
interested in this board or this commission. I know many of you do
that too. So, we can handle that. One of the reasons that they
come out of Kanawha County is this is the seat of our state
government . Sometimes we don’t like that when we hear that, you
kﬁow, offices can’l be built in Pulnam County or other counties

because of the court ruling. But it is because this is the seat of

(s
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our state government. So, therefore, a lot of the people on these
boards and commissions come from this area because they will show
up. And a loL of these boards and commissions--1 don’t know how
many of you all sit on different boards and stuff--but it’'s really
hard to gel a quorum to show up for meetings. And, so, you gel
that by having people close by that will be there when the meetings
are held. 8o, I don’t think that i1s a valid argument.

But. I do xesent the fact Lhat it seems like we have gone, cven
though it has not been said on this floor other than by myself--and

leave il to me to try to show all the brass tacks here--but it is

extremely partisan, ind I would hope, because mysclf being a
Republican, and I somewhat jokingly but sincerely mean it: You

guys arce making me even more Republican every day when I am trying
to do what is right here--that we step back and look and do what is
right here.

Jackson County, Roane County and, I would assume--I don’t
represent Wirt so I haven’'t had contact with them--but I would
assume they like the district they’re in.

But the other problem we have here, as we git here, and
whether it be the Senate map, or on the House side the House map
and now this congressional map, we’re trying to gerrymander it out
to help certain senators or help certain Congress people or people
wanting to run fox Congress thal have been down here lobbying all

week. We're btrying to help them out and the problem is not here.
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The problem is you need to get your people out Lo vote. How can we
sit. back and allow 13 or 17 percent of the people determine who
sits in these seats, who sits in the Governor’s seat. That’s the
problem. But all we’'re doing is aggravating it and making people
understand that they want nothing to do with usg. People don’t want
to vote because of what we are doing right here. And that’'s
carving up districts that don’'t want to be carved up.

With that, Mr. President, I would ask people to reject the

amendment. Thank you.
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WEST VIRGINIA LEGISLATURE

SENATE JOURNAL
EIGHTIETH LEGISLATURE
FIRST EXTRAORDINARY SESSION, 2011

FOURTH DAY

Charleston, W. Va.,  Thursday, August 4, 2011

The Senate met at 5 p.m.
{Senator Kessler, Acting President, in the Chair.}

Prayer was offered by the Reverend Dick Corbin, Director of Church Reiations, Union Mission of West
Virginia, Charleston, West Virginia.

Pending the reading of the Journal of Wednesday, August 3, 2011,

On motion of Senator Edgell, the Journal was approved and the further reading thereof dispensed with.

Senator Kessler (Acting President) presented a communication from the Board of Occupational Therapy,
submitting its biennial report for fiscal years 2010 and 2011 as required by chapter thirty, articie one, section
twelve of the code of West Virginia.

Which communication and report were received and filed with the Clerk.

The Senate proceeded to the fifth order of business.

Senator Unger, from the Select Committee on Redistricting, submitted the following report, which was
received:

Your Select Committee on Redistricting has had under consideration

Senate Bill No. 1008 (originating in the Select Committee on Redistricting)- A Bill to amend and reenact
§1-2-2b and §1-2-3 of the Code of West Virginia, 1931, as amended, ali relating to the composition of
congressional districts; providing for congressional districts; and requiring incidental precinct boundary
changes.

And reports the same back with the recommendation that it do pass.

Respectfully submitted,
John R. Unger I,
Chair.

At the request of Senator Unger, unanimous consent being granted, the bifl (S. B. No. 1008} contained in
the preceding report from the Select Committee on Redistricting was taken up for immediate consideration,
read a first time and ordered to second reading.

The Senate proceeded to the fwelfth order of business.

Remarks were made by Senator Snyder.

Thereafter, at the request of Senator Stollings, and by unanimous consent, the remarks by Senator Snyder
were ordered printed in the Appendix to the Journal.

The Senate next proceeded to the thirteenth order of business.

EXHIBIT
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At the respective requests of Senators Fanning, Tucker and Helmick, unanimous consent being granted, it
was ordered that the Journal show had Senators Fanning, Tucker and Helmick been present in the chamber
on yesterday, Wednesday, August 3, 2011, each would have voted "yea” on the passage of Engrossed
Committee Substitute for Senate Bill No. 1001, Engrossed Committee Substitute for Senate Bill No. 1002,
Engrossed Senate Bill No. 1003, Engrossed Senate Bill No. 1004, Engrossed Senate Bill No. 1005 and
Engrossed Senate Bill No. 1007.

Senator Unger then moved that the Senate adjourn until tomorrow, Friday, August 5, 2011, at 11 a.m.

The question being on the adoption of Senator Unger's aforestated motion, and on this question, Senator
Unger demanded the yeas and nays.

The rofl being taken, the yeas were: Bames, Beach, Boley, Browning, Edgeli, D. Facemire, Fanning,
Foster, Green, Hall, Helmick, Jenkins, Klempa, Laird, McCabe, Miller, Minard, Nohe, Palumbo, Plymale,
Prezioso, Snyder, Stollings, Sypolt, Tucker, Unger, Williams, Wills, Yost and Kessler--30.

The nays were: None.

Absent: Chafin, K. Facémyer, Wells and Tomblin (Mr. President}--4.

So, a majority of those present and voting having voted in the affirmative, the Acting President declared
Senator Unger's motion had prevailed.

In accordance with the foregoing motion, the Senate adjourned until tomorrow, Friday, August 5, 2011, at
11 a.m.

20f2 8/31/11 11:37 AM
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WEST VIRGINIA LEGISLATURE

SENATE JOURNAL
EIGHTIETH LEGISLATURE
FIRST EXTRAORDINARY SESSION, 2011

FIFTH DAY

Charleston, W. Va., Friday, August 5, 2011

The Senate met at 11 a.m.
{Senator Kessler, Acting President, in the Chair.}

Prayer was offered by the Reverend Jerry Kliner, Cross of Grace Lutheran Church, Hurricane, \West
Virginia.

Pending the reading of the Journal of Thursday, August 4, 2011,

On motion of Senator Plymale, the Journal was approved and the further reading thereof dispensed with.

Senator Unger then moved that the Senate recess until 4 p.m. today.

The question being on the adoption of Senator Unger's aforestated motion, and on this question, Senator
Unger demanded the yeas and nays.

The rolt being taken, the yeas were: Barnes, Beach, Boley, Browning, Chafin, Edgell, D. Facemire, K.
Facemyer, Foster, Green, Hall, Helmick, Jenkins, Kiempa, Laird, McCabe, Miller, Minard, Nohe, Palumbo,
Plymale, Prezioso, Snyder, Stolfings, Sypolt, Tucker, Unger, Williams, Wills, Yost and Kessler {(Acting
President)—31.

The nays were: None.

Absent: Fanning, Welis and Tomblin (Mr. President}--3.

So, a maiority of those present and voting having voted in the affirmative, the Acting President declared
Senator Unger's motion had prevailed.

In accordance with the foregoing motion, the Senate recessed until 4 p.m. today.

Upon expiration of the recess, the Senate reconvened and proceeded to the ninth order of business.

Senate Bill No. 1008, Reapportioning congressional districts.

On second reading, coming up in regular order, was read a second time.

On motion of Senator Snyder, the following amendment to the bill was reported by the Clerk:

On page two, section three, by striking out all of lines eleven through seventeen and inserting in lieu
thereof the following:

First District: Barbour, Brooke, Doddridge, Gilmer, Hancock, Harrison, Jackson, Marion, Marshall,
Monongafia, Ohio, Pleasants, Preston, Ritchie, Roane, Taylor, Tyler, Wetzel, Wirt and Wood.

Second District: Berkeley, Braxton, Calhoun, Clay, Grant, Hampshire, Hardy, Jefferson, Kanawha, Lewis,
Mineral, Morgan, Pendleton, Putnam, Randolph, Tucker and Upshur.

Following extended discussion,

The guestion being on the adoption of Senator Snyder's amendment to the bill (S. B. No. 1008), and on

10of20 8/31/11 11:33 AM
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this question, Senator Barnes demanded the yeas and nays.

The roll being taken, the yeas were: Beach, Browning, Edgell, D. Facemire, Laird, Miller, Prezioso, Snyder,
Stollings, Unger, Williams, Wills, Yost and Kessler (Acting President)--14.

The nays were: Barnes, Boley, Chafin, K. Facemyer, Fanning, Foster, Green, Hall, Helmick, Jenkins,
Klempa, McCabe, Minard, Nohe, Palumbo, Sypoit and Tucker—17.

Absent: Plymale, Wells and Tomblin (Mr. President)--3.

So, a majority of those present and voting not having voted in the affirmative, the Acting President declared
Senator Snyder's amendment to the bill (S. B. No. 1008) rejected.

Thereafter, at the request of Senator Browning, and by unanimous consent, the remarks by Senators
Snyder and Unger regarding the adoption of Senator Snyder's amendment to Senate Bill No. 1008 were
ordered printed in the Appendix to the Journal.

At the request of Senator Barnes, unanimous consent being granted, the remarks by Senators Hall,
McCabe and K. Facemyer regarding the adoption of Senator Snyder's amendment to Senate Bill No. 1008
were ordered printed in the Appendix to the Journal.

The bill (S. B. No. 1008) was then ordered to engrossment and third reading.

On motion of Senator Unger, the constitutional rute requiring 2 bilt to be read on three separate days was
suspended by a vote of four fifths of the members present, taken by yeas and nays.

On suspending the constitutionat rule, the yeas were: Barnes, Beach, Boley, Browning, Chafin, Edgell, D.
Facemire, K. Facemyer, Fanning, Foster, Green, Hall, Heimick, Jenkins, Klempa, Laird, McCabe, Miller,
Minard, Nohe, Palumbo, Prezioso, Stollings, Sypoit, Tucker, Unger, Williams, Wills, Yost and Kessler (Acting
President)-30.

The nays were: Snyder--1.

Absent: Plymale, Wells and Tomblin {Mr. President)--3.

Engrossed Senate Bill No. 1008 was then read a third time and put upon its passage.

Pending discussion,

The gquestion being "Shall Engrossed Senate Bill No. 1008 pass?”

On the passage of the bill, the yeas were: Barnes, Boley, Browning, Chafin, Edgell, D. Facemire, K.
Facemyer, Fanning, Foster, Green, Hall, Helmick, Jenkins, Klempa, Laird, McCabe, Minard, Nohe, Palumbo,
Prezioso, Stollings, Sypolt, Tucker, Williams, Wills, Yost and Kessler (Acting President)—27.

The nays were: Beach, Miller, Snyder and Unger—4.

Absent: Plymale, Wells and Tomblin {Mr. President)--3.

So, a majority of all the members present and voting having voted in the affirmative, the Acing President
declared the bill (Eng. S. B. No. 1008} passed with its title.

Senator Unger moved that the bill take effect from passage.

On this question, the yeas were: Barnes, Boley, Browning, Chafin, Edgell, D. Facemire, K. Facemyer,
Fanning, Foster, Green, Hall, Helmick, Jenkins, Klempa, Laird, McCabe, Minard, Nohe, Palumbo, Prezioso,
Stollings, Sypolt, Tucker, Williams, Wills, Yost and Kessler {(Acting President)—-27.

The nays were: Beach, Miller, Snyder and Unger--4.

Absent: Plymale, Wells and Tomblin (Mr. President)—3.

So, two thirds of all the members elected to the Senate having voted in the affirmative, the Acting President
declared the bill (Eng. S. B. No. 1008} takes effect from passage.

Ordered, That The Clerk communicate to the House of Delegates the action of the Senate and request
concurrence therein.

In accordance with rule number forty-four of the Rules of the Senate, Senator Unger will file a written vote
explanation as to the passage of Engrossed Senate Bill No. 1008, which vote explanation will be printed in the
Appendix to the Journal.

At the request of Senator Browning, and by unanimous consent, the remarks by Senator Unger regarding
the passage of Engrossed Senate Bill No. 1008 were ordered printed in the Appendix to the Joumal.

At the request of Senator Unger, unanimous consent being granted, it was ordered that the following be
printed in the Appendix to the Journal: A transcript of the August 4, 2011, meeting of the Select Committee on
Redistricting; Population Summary Report, Plan Components Report and Measures of Compactness of the
various congressional plans considered by the Select Committee; and an article by Kenneth C. Martis, Ph.D.,
Professor of Geography, West Virginia University, entitled “West Virginia Congressional Redistricting, Mason

8/31/11 11:33 AM
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County Flop Plan”.
On motion of Senator Unger, the Senate recessed until 7 p.m. tonight.
Night Session

Upon expiration of the recess, the Senate reconvened and, without objection, returned to the third order of
business.

A message from The Clerk of the House of Delegates announced the passage by that body, to take effect
from passage, and requested the concurrence of the Senate in the passage of

Eng. House Bill No. 106--A Bill to amend and reenact §1-2-2 and §1-2-2b of the Code of West Virginia,
1931, as amended, all relating to the apportionment of membership of the House of Delegates.

At the request of Senator Unger, and by unanimous consent, reference of the bill to a committee was
dispensed with, and it was taken up for immediate consideration, read a first time and ordered to second
reading.

On motion of Senator Unger, the constitutional rule requiring a bill to be read on three separate days was
suspended by a vote of four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Beach, Boley, Browning, Edgell, D. Facemire,
Fanning, Foster, Green, Hall, Helmick, Jenkins, Klempa, Laird, McCabe, Miller, Nohe, Palumbo, Prezioso,
Snyder, Stollings, Sypolt, Tucker, Unger, Williams, Wills, Yost and Kessler (Acting President)--27.

The nays were: Barnes--1.

Absent: Chafin, K. Facemyer, Minard, Plymale, Wells and Tomblin {Mr. President)—6.

The bilt (Eng. H. B. No. 106) was then read a second time.

On motion of Senater Sypolt, the following amendment to the bill was reported by the Clerk:

In section two, subsection (b), by striking out all of subdivisions {53}, (54) and (55) and inserting in lieu
thereof three new subdivisions, designated subdivisions (53), (54) and (55), to read as follows:

(53) The Fifty-third Delegate District is entitled to one delegate and consists of:

(A) Grant County;

{B) The following areas of Mineral County:

(i) Blocks 540570105003068, 540570105003069, 540570105003070, 540570105003071,
540570105003072, 540570105003073, 540570105003074, 540570105003075, 540570105003076,
540570105003077, 540570105003078, 540570105003079, 540570105003080, 540570105003081,
540570105003082, 540570105003083, 540570105003088, 540570105003091, 540570105004002,
540570105004003, 540570105004005, 540570105004008, 540570105004010, 540570105004016,
540570105004017, 540570105004018, 540570105004019, 540570105004020, 540570105004021,
540570105004022, 540570105004023, 540570105004024, 540570105004025, 540570105004026,
540570105004027, 540570105004028, 540570105004029, 540570105004030, 540570105004031,
540570105004032, 540570105004033, 540570105004034, 540570105004035, 540570105004036,
540570105004037, 540570105004038, 540570105004039, 540570105004040, 540570105004042,
540570105004045, 540570105004049 and 540570105004050 of voting district 27;

(i} Voting districts 28, 29, 3, 30 and 33,

(iii) Blocks 540570104003000, 540570104003001, 540570104003002, 540570104003003,
540570104003004, 540570104003005, 540570104003008, 540570104003007, 540570104003008,
540570104003009, 540570104003021, 540570104003022, 540570104003023, 540570104003060,
540570104003061, 540570104003062, 540570104003063, 540570104003064, 5405701040030865,
540570104003066, 540570104003067, 540570104003068, 540570104003069, 540570104003070,
540570104003071, 540570104003072, 540570104003073, 540570104003074, 540570104003075,
540570104003076, 540570104003077, 540570104003078, 540570104003079, 540570104003080,
540570104003081, 540570104003082, 540570104003083, 540570104003084, 540570104003085,
540570104003086, 540570104003087, 540570104003088, 540570104003089, 540570104003090,
540570104003091, 540570104003092, 540570104003093, 540570104003094, 540570104003095,
540570104003089, 540570104003105, 540570104003106, 540570104003107, 540570104003108,
540570104003110, 540570104003111, 540570104003112, 540570104003113, 540570104003114,
540570104003115, 540570104003116, 540570104003117, 540570104003118, 540570104003119,
540570104003120, 540570104003121, 540570104003122, 540570104003132, 540570104003133,

30f 20 8/31/11 11:33 AM



