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UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA

CASE NO:
Charles Walen, an individual; and Paul
Henderson, an individual.

Plaintiffs,

)
)
)
)
)
VS. )

) COMPLAINT FOR DECLARATORY

) AND INJUNCTIVE RELIEF

DOUG BURGUM, in his official capacity )
as Governor of the State of North )
Dakota; ALVIN JAEGER in his official )
Capacity as Secretary of State of the )
State of North Dakota, )
)
)

Defendants.

Plaintiffs, Charles Walen and Paul Henderson, for their Complaint for Declaratory
and Injunctive Relief against the Defendants, state and allege as follows:

NATURE OF THE ACTION

[1] This is an action for declaratory and injunctive relief against the
implementation and use of the newly enacted legislative redistricting plan creating two
new Subdistricts passed by the North Dakota Legislative Assembly and signed by
Governor Doug Burgum on November 11, 2021.

[2] At issue in this action is the Legislative Assembly’s enactment of a new
statewide legislative district map, which for the first time in North Dakota’s history,
includes two Subdistricts located in Districts 4 and 9 respectively. The Subdistricts
intentionally include the boundaries of the Forth Berthold and Turtle Mountain Indian

Reservations.
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[8] The Legislative Assembly created the Subdistricts solely on the basis of
race and for the purported purpose of complying with the Voting Rights Act of 1965.

[4] The creation of Subdistricts in Districts 4 and 9 was racial gerrymandering
for which race was the predominant factor.

[5] The Legislative Assembly made no statistical analysis or inquiry regarding
voting history or racial voting patterns in Districts 4 and 9 that would justify the use of race
as a predominant factor in its creation of the Subdistricts. Therefore, the Legislative
Assembly did not have a compelling state interest for creating the Subdistricts.

[6] The Subdistricts cannot pass constitutional muster because fhey were
drawn with race as the predominant factor and without a compelling justification or narrow
tailoring.

[7] Plaintiffs seek a declaration that the challenged Subdistricts are invalid and
an injunction prohibiting the Defendants from calling, holding, supervising, or taking any
action with respect to legislative elections based on the challenged Subdistricts as they
currently stand.

JURISDICTION AND VENUE

[8] This Court has original jurisdiction over this action pursuant to Article Ili of
the United States Constitution and 28 U.S.C. §§ 1331 and 1343(a)(3) and (4). This Court
has jurisdiction to grant declaratory relief pursuant to 28 U.S.C. §§ 2201 and 2202.

[9] This suit is authorized by 42 U.S.C. §§ 1983 and 1988(a).

[10] Venue is proper under 28 U.S.C. § 1391(b).
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PARTIES

[11] Plaintiff Charles Walen is a United States citizen and resident of District 4.
As a resident of District 4, Mr. Walen intends to vote in 2022 and future elections.

[12] Plaintiff Paul Henderson is a United States Citizen and resident of District
9. As a resident of District 9, Mr. Henderson intends to vote in 2022 and future elections.

[13] Defendant Doug Burgum is sued in his official capacity as the Governor of
North Dakota. As the Governor of North Dakota, Governor Burgum is the head of the
Executive Branch in the State, which includes.the North Dakota Secretary of State’s
office. Governor Burgum issued Executive Order 2021-17, which convened a special
session of the Legislative Assembly for the purposes of “redistricting of government.”
Governor Burgum signed into law House Bill 1504, which provided for a complete
redistricting of North Dakota’s legislative districts.

[14] Defendant Alvin Jaeger is sued in his official capacity as the Secretary of
State of North Dakota. As Secretary of State, he is the supervisor of elections in North
Dakota. Secretary Jaeger supervises the conduct of elections and is responsible for
publishing a map of all legislative districts in the State.

LEGAL BACKGROUND

[15] The Equal Protection Clause of the Fourteenth Amendment provides that
“InJo State shall...deny to any person within its jurisdiction the equal protection of the.
laws.” U.S. Const., Amdt. 14, §1.

[16] The United States Supreme Court has found that the central purpose of the
Fourteenth Amendment is to “prevent the State from purposefully discriminating between

individuals on the basis of race.” Shaw v. Reno, 509 U.S. 630, 642 (1993).







