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STATEMENT OF PURPOSE

The Wake County Board of Elections respectfullpraiis this petition for
rehearingen bancfrom a 2-1 decision of a panel of this Court reisg the
dismissal of a constitutional challenge to new teled districts for the Wake
County Board of Education.

Rehearingen bancis necessary because the panel majority’s decision
conflicts with decisions of the United States SupgeCourt:

1. The panel majority improperly relaxed the Rifedismissal standard
of Ashcroft v. Igbal556 U.S. 662 (2009) arigkell Atl. Corp. v. Twombl|y550 U.S.
544 (2007), by allowing Plaintiffs to avoid dismassy pleading a “novel legal
theory” or by showing that the Defendant had faitice of a claim for which
Plaintiffs otherwise failed to plead the requiréeheents.

2. The Complaint reflects that Plaintiffs are, issence, alleging a
political gerrymandering claim cast in one persmme vote terms. Such a claim is
foreclosed by the Supreme Court’'s decisiorViath v. Jubeliler 541 U.S. 267
(2004), which requires the existence of judiciadligcernable and manageable
standards to adjudicate political gerrymanderingings. The panel majority’s
decision conflicts with/iethby allowing the case to proceed in the absensaici

standards.
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The dissent properly notes that the panel majeridgcision will, for the
first time, require courts to wade into the poltidhicket to resolve claims of
“policy” favoritism in challenges to redistrictinglans. It also could force local
election boards to defend claims of pure politgarymandering from all walks of
the political and issue advocacy spectrum regardiagtoral districts that contain
only de minimis population deviations. The progp#such open-ended litigation
will only increase the uncertainties and costs boby local elections boards
charged to prepare for and administer local elastio Review of the panel
majority’s decision by theen bancCourt pursuant to Fed. R. App. P. 35(b) is
therefore warranted in this case.

FACTUAL AND PROCEDURAL BACKGROUND

In June 2013, the North Carolina General Assemlalyspd Session Law
2013-110 (“Session Law”), which changed the methdols electing board
members to the Wake County Board of Education. $assion Law created a
nine-district system with seven numbered distriated two lettered “super”
districts, in which each of the nine board membgosild be elected by voters
within their respective districts. J.A. at 21-2Phe Board of Education elections
are nonpartisan. J.A. at 17.

In August 2013, Plaintiffs filed a complaint agdirtee State of North

Carolina and the Wake County Board of Elections og&l of Elections”).
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Plaintiffs alleged that the Session Law violateg tbne person, one vote
requirement of the Equal Protection Clause of therteenth Amendment and the
Equal Protection guarantee of Article I, § 19, lné North Carolina Constitution.
J.A. at 29-30. Plaintiffs’ chief complaint was thlae Session Law was intended to
favor Republicans and those who support conseevaducation policies and to
disfavor Democratic incumbents and those who fapoogressive education
policies. SeelJ.A. at 27-28. Defendants moved to dismiss theptaint under
Rule 12(b)(6) for failure to state a claim. J.A38.

On March 17, 2014, the district court entered ateodismissing Plaintiffs’
claims. J.A. at 81-92. The district court reagbileat the allegations in the
complaint failed to show grima facie constitutional violation because the
population deviations were de minimis. J.A. at 86— Furthermore, the district
court determined that Plaintiffs’ allegations amimahto political gerrymandering
claims that are non-justiciable:

Although plaintiffs dress the claim in the languazfea

one person, one vote claim, it is actually not Because

the Supreme Court found political gerrymandering
claims to be nonjusticiable Mieth v. Jubeliler541 U.S.

267 (2004), plaintiffs have not stated a claim updrch

relief may be granted and their claim must be disenl.

J.A. at 88.
On May 27, 2015, by a 2-1 decision, a panel of ®aurt reversed the

portion of the District Court’s order dismissingetbomplaint under Rule 12(b)(6).
3
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The panel majority applied a relaxed Rule 12(b¥t@ndard that would allow cases
to proceed if the plaintiff advances a “novel letieory,” if the claims do not fall
“within the four corners of our case law,” or ifethallegations are sufficient to
provide fair notice of the claims. Op. at 12-13he panel majority further
determined that, under that standard, Plaintifficently pled a one person, one
vote claim based political and policy favoritismeographic favoritism, and the
creation of districts that were “less compact” andre “confusing” than a prior
plan. Op. at 25.

Judge Motz dissented, explaining that the panelontgjs standard for
reviewing Rule 12(b)(6) motions “does not refldot faw” and that the complaint
failed to contain sufficient factual allegationsdimpport the showing of bad faith,
arbitrariness, or invidious discrimination requireg Daly v. Hunt 93 F.2d 1212
(4th Cir. 1996) to overcome the presumptive comstibality of the districts. The
dissent contended that the complaint merely alletyad the redistricting plan
“alters the political balance among those favouif¢erent ‘policies.” Op. at 32-
33 (Motz, J., dissenting). Allowing such a disptieproceed, according to the
dissent, would “recast federal judges as pollstarsd force them into the very
“political thicket” that the Supreme Court has msted courts to avoid in cases
regarding minor deviations in the apportionmentcpss. Op. at 31-33 (Motz, J.,

dissenting).
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ARGUMENT

l. The panel majority’s decision applied a motion to gmiss standard that
conflicts with the decisions of the United Statesupreme Court.

“To survive a motion to dismiss, a complaint mosihtain sufficient factual
matter, accepted as true, to ‘state a claim te@fré¢hiat is plausible on its face.”
Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotimgll Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007)). The panel majority xeth the contours of the
standard for Rule 12(b)(6) dismissals in two waye tonflict withTwomblyand
Igbal and are not supported by the decisions of thigtCou

First, the panel majority relied on cases from Beth, Second, and First
Circuits to hold that motions to dismiss are “esaigcdisfavored” if the complaint
sets forth a “novel legal theory” that can best &&sessed after factual
enhancement. This Court has not endorsed, andidsmmi adopt, any such
cautionary gloss because the apparent noveltyctafim cannot allow it to proceed
if it is otherwise foreclosed by the application gbverning precedents. For
example,Veney v. Wychaffirmed the dismissal of an apparently novel rolaif
discrimination against a homosexual man in a prisoasing policy. 293 F.3d
726, 730-31 (4th Cir. 2002). While recognizingttparticular care must be taken
before a civil rights claim is dismissed, this Qounevertheless held that the
plaintiff had not stated a claim after engagingimanalysis of legal principles set

forth in relevant precedentd. at 731-35. This Court also has held, contrarhéo
5
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panel majority’s reasoning, that a lower court neet identify case law “on all
fours” to say what the law is for the purpose oélaating whether a claim has
been sufficiently pledE.g, Braun v. Maynard652 F.3d 557, 562 (4th Cir. 2011)
(“Previous cases need not be on all fours withcilveent one to clearly establish
the law for qualified immunity purposes.”).

Second, the panel majority appears to considerthghea defendant has
notice of a plaintiff's claim as a proxy for detammg whether the complaint itself
contains sufficient factual allegations that “pldls give rise to an entitlement to
relief.” Igbal, 556 U.S. at 679. In evaluating the sufficien€ylbegations in the
complaint, “[threadbare recitals of the elemerita @cause of action, supported by
mere conclusory statements, do not suffidel.”at 678.

The panel majority’s use of these relaxed stargléodiered the bar for
avoiding dismissal in contravention ®fvombly Igbal, and their progeny and, as
set forth in Sections Il and Ill, resulted in a application of the controlling legal
principles. Such standards would cause specidblgmts in redistricting cases
because the Supreme Court has admonished courtsvdinl interfering in
traditional political decisions inherent in the istdcting process, and such
interference would impose burdens and uncertaintieslocal election boards

charged to administer elections using districty @macted by the state legislature.
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[I.  Allegations that the redistricting plan was drawn b favor a particular
political party or a particular policy preference do not state a justiciable
claim under the Supreme Court’s decision irVieth v. Jubeliler.

Plaintiffs’ complaint reveals that the populatioevéations in the challenged
redistricting plan are less than 10%. J.A. at 36ch deviations are presumptively
constitutional and ar@rima facie evidence that the plan was the result of an
“honest and good faith effort to construct distict as nearly of equal population
as is practicable.Daly, 93 F.3d at 1220 (quotingeynolds v. Sim877 U.S. 533,
577 (1964)).

To overcome this presumption, this Court requireplantiff to allege
specific facts to establish that the redistrictplgn was “the product of bad faith,
arbitrariness, or invidious discriminationld. at 1222. Here, the complaint
squarely and exclusively alleges that the “inteot’the Session Law was “to
disfavor incumbents who are registered Democratd smpport progressive
education policies™—most notably student assignnpmticies. J.A. at 28. The
complaint further alleges that the “only goal’ dfet plan was to “further
Republican interests and advance conservative agasitties.” Id.

Although pled as a one person, one vote claimniffs’ allegations contain
the hallmarks of political bias and favoritism adated with a political
gerrymandering claim—including allegations of pdesitial election results as a

“‘common means of determining political preferengedbrmance of an electoral
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district.” J.A. at 27. The one person, one votagiple “guarantees equal
protection of the law to persons, not equal reprad®n in government to
equivalently sized groups.”See Benisek v. Mackl F. Supp. 3d 516, 523 (D.
Md. 2014) (quotingVieth, 541 U.S. at 288 (plurality opiniongff'd, 584 F. App’X
140 (4th Cir.) (per curiamgert. granted Shapiro v. Mack2015 U.S. LEXIS 3839
(June 8, 2015). Here, Plaintiffs’ core allegatiare based upon the purported
intent of the redistricting plan to impact groupgttshare a particular partisan or
policy-based affiliation. J.A. 26-28.

The District Court correctly held that Plaintifisttempt to cast their political
gerrymandering claim as a one person, one votendwiforeclosed bwieth v.
Jubelilier, 541 U.S. 267 (2004). I¥ieth the Supreme Court rejected a political
gerrymandering claim on the grounds that there wergudicially discernable or
manageable standards to adjudicate the use oficpbliffiliation in the
redistricting plan.Id. at 281-306 (Scalia, J.) (plurality opinion); 541S. at 308—
09 (Kennedy, J., concurring). A plurality of theutt agreed that political
gerrymandering claims were nonjusticiable. Justi@nnedy allowed for the
possibility of a viable political gerrymanderingach in the future, but he
confessed that “our attention has not been dravatatiements of principled, well-

accepted rules of fairness that should governidistg, or to helpful formulations
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of the legislator's duty in drawing district linés. Id. at 309 (Kennedy, J.,
concurring).

This Court has not recognized or applied any suclcially manageable
standards to resolve political gerrymandering ckaimthe wake oVieth Rather,
this Court summarily affirmed the dismissal of aju& protection claim that was
“in essence” a political gerrymandering claim aiheg that Maryland’s
Congressional districts “work an unfairness to Rigans.” See Benisekll F.
Supp. 3d at 523, 525.

Lower courts in this Circuit also have rejecteditpdl gerrymandering
claims afterVieth as either nonjusticiablesee Gorrell v. O’'Malley Civil No.
WDQ-11-2975, 2012 U.S. Dist. LEXIS 6178, at *11 (@d. 2012) (unpublished),
or failing to offer a “reliable standard by whict &djudicate” such a clainsee
Fletcher v. Lamone831 F. Supp. 2d 887, 904 (D. Md. 2014ff,d, 133 S.Ct. 29
(2012). And in a subsequent challenge to Georgigsicts drawn in the wake of
the Larios v. Coxdecision relied upon by the panel majority, thstrést court
rejected allegations of political motivation to popt a one person, one vote claim.
See Kidd v. CaoxCivil Action No. 1:06-CV-0997-BBM, 2006 U.S. DistEXIS
29689, at *34 (N.D. Ga. 2006) (unpublished) (reasgrthat “the presence of
partisan considerations in redistricting does remtassarily equate bad faith on the

part of the Georgia General Assembly in passing $3B”).
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Far from being the landmark case to allege suclokable standard, this
case more accurately reflects just how judiciallynrhanageable” any standard
would be. The dissent properly recognized that amgim of partisan
gerrymandering fails because the elections at igsufis case are nonpartisan.
Even if partisanship was relevant to voting prafess in nonpartisan elections,
the Vieth plurality accurately reasoned that ever-shiftirgtigan allegiances, split
voting, and wide discrepancies in the quality afdidates make it “impossible to
assess the effects of partisan gerrymanderingstuidn a standard for evaluating a
violation, and finally to craft a remedy” for théatwful and common practice” of
partisan districting. 541 U.S. at 286—8ég alsdGaffney v. Cummingg12 U.S.
735, 753 (1973) (“The reality is that districtingvariably has and is intended to
have substantial political consequences.”). Thmapassibility is highlighted
further in nonpartisan elections where voters doehect candidates running under
a partisan banner.

The allegation that the redistricting plan in theése was drawn to advance
certain preferred education policies is even lestigiable than allegations of
partisan bias. The dissent correctly concluded #uwjudicating the impact of
redistricting on a voter's policy preferences woulécast federal judges as
pollsters” and “require a granular scrutiny of wgtipatterns” relating to policy

positions of voters and candidates. Op. at 33 £Mat, dissenting). Partisan

10



USCA4 Appeal: 14-1329  Doc: 55 Filed: 06/10/2015 Pg: 12 of 19

preferences at least attempt, however unscientyficdo reflect a voter’s
cumulative outlook on macro-political issues. Pyplpreferences, by contrast,
reflect views on discrete issues that may come gmavith each election, and
voters sharing the same policy preference on oeeifspissue may prioritize that
preference differently in relation to other isstlest impact their ultimate vote.

The panel majority’s decision not only conflictsthvVieth, it also would
empower a new set of policy-based redistrictingllenges from all walks of the
political spectrum that will prove to be even maremanageable than the partisan
challenges foreclosed byieth If student assignment policy preferences may be
grounds for challenging a redistricting plan with minimis population deviations,
so too could a host of other policy preferenceshatTresult would impose
additional and open-ended burdens on the Boardeati&ns’ role as administrator
of county elections—a task that inevitably requieeslegree of certainty in the
redistricting process so that the Board of Eleciomy adequately plan for and

implement local elections.

! The prospect of additional litigation has alreaasterialized in a separate
lawsuit filed in the district court challenging thiee of the districts at issue for the
election of the Wake County Board of Commission&ee Raleigh Wake Citizens
Ass’n et al. v. Barefoot et aNo. 5:15-cv-156 (filed April 9, 2015).

11
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[ll.  Cox v. Larios does not prevent dismissal of the complaint as aolitical
gerrymandering claim.

The panel majority sidestepped the political geagdering issue by relying
heavily onLarios v. Cox 300 F. Supp. 2d 1320 (N.D. Ga. 20@Ymmarily aff'd
542 U.S. 947 (2004), to characterize the complasmbne steeped in regional—
rather than political—bias. The panel majority’s efforts in this regard dot no
square with the face of the complaint and, in amgng the intent and the
motivations behind the redistricting plan Lmarios are far different than the
straightforward political and policy motives allegeere.

In Larios, the district court found that Georgia’s state ségjive redistricting
plans were expressly motivated by (i) “deliberasgional favoritism” to aid
certain urban and rural regional interests at tipelese of suburban regions, and
(i) protection of Democratic incumbents. 300 Fkpp. 2d at 1337 (finding that
districts were “systematically and intentionallyggigned to achieve these goals).

Unlike Larios, this case does not contain factual allegation&defiberate
regional favoritism.” Rather, the complaint con&ionly a single, fleeting

reference to one “urban” super-district and onedfusuper-district (J.A. at 11).

% The panel majority also cites allegations thatrtee districts are “visually
less compact” and “confusing” compared to the pdwtricts. However, “[tlhe
Constitution does not mandate regularity of dissitape,’Bush v. Vera517 U.S.
952, 962 (1996) (O’'Connor, J.) (plurality opinior@nd the fact that a different
redistricting plan may be “pbetter” or more “constibnally perfect” does not
render the plan unconstitutiongbee Daly93 F.2d at 1221.

12
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There are no factual allegations detailing howomwhat extent the plan creates
any favoritism among either rural or urban votensthe motivations or effect of
any such favoritism. The complaint also does ri@ga that any geographic
favoritism was “deliberate” or intentional, a nes&@y component to support an
allegation of bad faith, arbitrariness, or invidsadiscrimination.

This case, therefore, presents the very scenaab Liarios admittedly
avoided—allegations that political and policy matiens “alone” created de
minimis deviations in redistricting plandd. at 1352 (“We need not resolve the
issue of whether or when partisan advantage aloag justify deviations in
population[.]). Those allegations are foreclodgdVieth because they lack any
judicially discernable or manageable standardsafjudication. In fact, in a
subsequent challenge to certain of Georgia’'s distrihat were redrawn in the
wake of Larios, the district court rejected allegations of poali motivations
underpinning a one person, one vote claim andrajsoted a stand-alone political
gerrymandering claim.SeeKidd, 2006 U.S. Dist. LEXIS 29689, at *32-33, 44
(“[T]he Court cannot ascertain from the materialbraitted what manageable or
politically neutral standards might exist in thigse that would make a political
gerrymandering dispute based on the Equal Prote€iause justiciable.”).

The panel majority’s decision, if left uncheckedll wrovide a blueprint for

political gerrymandering claims to survive a motitm dismiss without any

13
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workable standards to adjudicate such claims asinest by Vieth And, as the

dissent notes, it will also mark the first time ttfeapresumptively constitutional
redistricting plan may be challenged merely onlihsis that it “alters the political
balance among those favoring different ‘policiestereing federal courts into an
unnecessary and unmanageable political thicketotiing data, voting patterns,
and legislative motivations. The Court should gr@mearingen bancto prevent

these outcomes.

CONCLUSION

For the foregoing reasons, the Wake County Boatdl@dtions respectfully

requests that the Court grant the Petition for RehgEn Banc

14
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Respectfully submitted this 10th day of June, 2015.

/s/ Charles F. Marshall

Charles F. Marshall
N.C. State Bar No. 23297
cmarshall@brookspierce.com

/s/ Matthew B. Tynan

Matthew B. Tynan
N.C. State Bar No. 47181
mtynan@brookspierce.com

Brooks, Pierce, McLendon,
Humphrey, & Leonard, L.L.P.
1600 Wells Fargo Capitol Center

150 Fayetteville Street
Raleigh, NC 27601
Telephone: (919) 839-0300
Fax: (919) 839-0304

Attorneys for Defendant-Appellee
Wake County Board of Elections
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CERTIFICATE OF COMPLIANCE WITH RULES 35(b)(2) and 3 2(a)

1. This Petition complies with the page limitatioh Fed. R. App. P.
35(b)(2) and 32(a)(7)(A) because it contains 15 epagexcluding material
exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This Petition complies with the typeface regments of Fed. R. App.
P. 32(a)(5) and the type style requirements of Red\pp. P. 32(a)(6) because this
Petition has been prepared in a proportionally spaypeface using Microsoft

Word in 14-point Times New Roman font.

Respectfully submitted this 10th day of June, 2015.

/sl Charles F. Marshall
Charles F. Marshall
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REQUEST FOR ORAL ARGUMENT

In the event that the Petition is granted, the Wa&anty Board of Elections
requests oral argument, which it believes will #tid Court in (i) addressing the
nature of political and policy-based redistricticlgims, (ii) exploring the impact
of adjudicating redistricting claims based allegasi of policy preferences, and
(i) exploring the impact of the decision on loedéction boards in other possible

redistricting challenges.
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CERTIFICATE OF SERVICE

| hereby certify that, on the date below, | elecically filed the foregoing
document with the Clerk of Court using the CM/EGktem, which will send

notification of such filing to the following:

Anita S. Earls

Allison Jean Riggs

Southern Coalition for Social Justice
1415 West Highway 54, Suite 101
Durham, NC 27707

919-323-3380 x115

Fax: 919-323-3942
anita@southerncoalition.org
allison@southerncoalition.org
Counsel for Plaintiffs-Appellants

Respectfully submitted this 10th day of June, 2015.

/sl Charles F. Marshall
Charles F. Marshall




