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DEFENDANT-INTERVENORS’ RESPONSE IN OPPOSITION TO PLAINTIFFS’
MOTION FOR PRELIMINARY INJUNCTION

Defendant-Intervenors (“Tribal Defendants”) hereby file this Response In

Opposition to Plaintiffs” Motion for a Preliminary Injunction.!

FACTS AND BACKGROUND

The North Dakota Constitution governs the State’s redistricting process and
authorizes the creation of legislative districts and subdistricts, stating that the State
Legislature “may provide for the election of senators at large and representatives at large
or from subdistricts from those districts.” N.D. Const. art. IV, § 2; see also N.D. Cent. Code
Ann. § 54-03-01.5(A)(2).

Legislative redistricting for this cycle began in North Dakota following the 2020
US. Census. In 2021, the Legislature created the Legislative Council Redistricting
Committee (the “Redistricting Committee”), a subcommittee of the Legislature
comprised of eight state House representatives, including the Chairman, and eight state
senators, including the Vice Chairman. H.B. 1397, 67th Leg., Reg. Sess. (N.D. 2021). As
stated in H.B. 1397, “[tlhe [Redistricting Committee] may adopt additional
constitutionally recognized redistricting guidelines and principles to implement in
preparing a legislative redistricting plan for submission to the legislative assembly.” Id.

The Mandan, Hidatsa, and Arikara Nation (“MHA Nation”), also known as the

Three Affiliated Tribes, is a federally recognized tribe located on the Fort Berthold

1 Tribal Defendants intervened solely with respect to Plaintiffs’ challenge to District
4 of the State’s redistricting plan, and this response in opposition is limited to the same.

1
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Reservation. The Reservation is located within the state of North Dakota, 87 Fed. Reg.
4636, 4639, and is defined as “Indian Country” under 18 U.S.C. § 1151. The Reservation
comprises nearly one million acres, with over 400,000 acres held in trust by the federal
government for the benefit of the MHA Nation and its members. U.S. Dep’t of the
Interior, Indian Affairs, Fort Berthold Agency, https://www.bia.gov/regional-offices/great-
plains/north-dakota/fort-berthold-agency (last visited Apr. 5, 2022). MHA has nearly 17,000
enrolled members. MHA’s principal governing body consists of a six-member Tribal
Business Council and a Tribal Chairman. Three Affiliated Tribes Const. art. 111, §§ 1-2.
MHA Nation is responsible for promoting and protecting the interests of its members as
well its own interests as a sovereign government. Id. at art. VI, § 5.

Throughout the redistricting process, the Redistricting Committee received
testimony from tribal leaders, tribal members, and experts regarding the need to provide
a subdistrict for the MHA Nation. Chairman Mark N. Fox of the MHA Nation testified in
person and in writing to the Redistricting Committee. See Ex. 1 (Fox Testimony, Sept. 23,
2021), attached to Declaration of Michael Carter.2 He testified that the MHA Nation is a
community of interest with “a distinct political status that legally distinguishes them
from other minority populations.” Id. at 2.

Chairman Fox also presented detailed testimony concerning the population
deviation of the proposed subdistrict, the benefits to the Nation of a subdistrict id.,

application of the Gingles factors to District 4 and the proposed subdistrict, and his

2 The Exhibits referenced herein are the ones attached to the Declaration of Michael
Carter, unless otherwise noted.
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personal experience of the “[p]roven history of bloc voting” that had prevented Native
American candidates from being elected in races decided by the full District 4. Ex. 8 (Fox
Testimony, Sept. 29, 2021).

This testimony only reinforced what the Legislature already knew: that the Fort
Berthold Reservation is an important political subdivision and community of interest
within the State. Indeed, the Legislature recognized and addressed the need to preserve
the boundaries of the Fort Berthold Reservation in the 2011 decennial redistricting
process, when it split three counties in order to keep the Reservation intact. Ex. 2 at 6
(Redistricting History Memorandum).

Chairman Fox was not the only person to testify in support of subdistricts for
District 4. Plaintiff Lisa DeVille, an MHA citizen, also testified before the Redistricting
Committee and provided detailed demographic information related to the Nation.
Plaintiff DeVille also testified about her personal experience with bloc voting in District
4. Ex. 3 (DeVille Testimony). The Executive Director of North Dakota Native Vote, who
is a descendant of the MHA people, also testified in support of subdistricts, advocating
for the Committee “to adopt single-member House districts to prevent the dilution of
Native American votes. Tribes and tribal members in North Dakota have had to fight for
the right to vote, whether by defeating voter I.D. laws, opposing district lines that dilute
the Native American vote, or by demanding on reservation polling locations.” Ex. 4
(Donaghy Testimony). She asked that the Committee ensure everyone’s vote matters by
creating districts whereby “existing boundaries are respected, and communities of

interest are represented.” Id.
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The Redistricting Committee was also trained on impermissible racial
gerrymandering and traditional redistricting principles, including preservation of
political subdivision boundaries and communities of interest. Ex. 2 at 10 (Redistricting
History Memorandum); Ex. 5 at 14, 17, 18 (Legislative Council Presentation, Aug. 2021);
Ex. 6 at 23-25, 36-39 (NCSL Presentation). The training covered the particulars of the law,
including United States Supreme Court decisions Shaw v. Reno, 509 U.S. 630 (1993), Ex. 2
at 9 (Redistricting History Memorandum), Ex. 5 at 17 (Legislative Council Presentation,
Aug. 2021); Ex. 6 at 23, (NCSL Presentation); and Rucho v. Common Cause, 139 S. Ct. 2484
(2019), Ex. 5 at 14 (Legislative Council Presentation, Aug. 2021). The Committee was even
given a flowchart to use to determine whether its districts would survive an Equal
Protection claim Ex. 6 at 24 (NCSL Presentation). In fact, the training provided in
September 2021 addressed the exact issues raised in this case - when it is appropriate to
divide multi-member districts into single-member subdistricts, the requirements of the
Fourteenth Amendment, what constitutes a compelling state interest, how to comply
with the Voting Rights Act, how to remedy past discrimination, when a remedy is
sufficiently narrowly tailored, and what the Gingles preconditions and Senate Factors are.
Ex. 7 (Legislative Council Presentation, Sept. 2021).

On November 11, 2021, Governor Burgum signed House Bill 1504 into law. The
enacted plan created two House subdistricts within District 4. The boundaries of House
District 4A mirror the boundaries of the Fort Berthold Reservation, which is home to the

MHA Nation.
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Plaintiffs filed this action on February 16, 2022, alleging that race was the
predominant criteria in the drawing of House Subdistrict 4A, and that Subdistrict 4A
violates the Fourteenth Amendment. Compl. 9 4, 49, ECF 1. On March 4, 2022, Plaintiffs
filed a Motion for Preliminary Injunction. Mot. for Prelim. Inj., ECF 12. On March 18, 2022,
the Court entered the parties’ stipulated briefing schedule for the preliminary injunction.
Order, ECF 15. The motion will be fully briefed on April 14, 2022.

On March 30, 2022, Tribal Defendants filed a Motion to Intervene to defend the
Legislature’s enactment of House District 4A. Mot. to Intervene, ECF 16. The Court
granted intervention on April 4, 2022. Order, ECF 17.

The first election held under the challenged plan is the June 14, 2022 primary
election.? The candidate filing period for the June primary opened on January 1, 2022 and
closes on April 8, 2022.4 Absentee voting for the June primary begins on May 5, 2022.

LEGAL STANDARD

“[A] preliminary injunction is ‘an extraordinary remedy never awarded as of
right.”” Benisek v. Lamone, 138 S. Ct 1942, 1943 (2018). “[T]he burden of establishing the
propriety of an injunction is on the movant.” Roudachevski v. All-American Care Ctrs., Inc.,
648 F.3d 701, 705 (8th Cir. 2011). Plaintiffs must clearly show (1) a substantial probability

they will succeed on the merits at trial, (2) that they will suffer irreparable injury absent

3 See North Dakota Secretary of State, North Dakota Election Calendar,
https:/ /vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=13&ptIPKID=3.

4 See id.

5 See.  North Dakota Secretary of State, Voter Important  Dates,
https:/ /vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=104&ptIPKID=7#content-
start.
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the injunction that outweighs the harm to other interested parties if the relief is granted,
and (3) that issuing the injunction is in the public interest. Dataphase Sys., Inc. v. C L Sys.,
Inc., 640 F.2d 109, 114 (8th Cir. 1981). Plaintiffs have failed to meet this high burden to
warrant the extraordinary remedy of a preliminary injunction. Therefore, Tribal
Defendants oppose, and request that this Court deny, the motion for preliminary
injunction.

ARGUMENT

I. PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE MERITS OF THEIR
CLAIMS.

A. Race Was Not the Predominant Factor in Drawing Subdistrict 4A.

To establish a racial gerrymandering claim, a plaintiff must first “prove that ‘race
was the predominant factor motivating the legislature’s decision to place a significant
number of voters within or without a particular district.” Miller v. Johnson, 515 U. S. 900,
916 (1995). Thus, a plaintiff must show that “the legislature “subordinated” other factors —
compactness, respect for political subdivisions, partisan advantage, what have you—to
‘racial considerations.”” Id. “[A] legislature's compliance with ‘traditional districting
principles such as compactness, contiguity, and respect for political subdivisions” may
well suffice to refute a claim of racial gerrymandering.” Id. at 919.
“Where traditional districting principles such as . . . respect for political subdivisions or
communities with actual shared interests have not been subordinated to race, there is no
equal protection violation.” Harvell v. Blytheville Sch. Dist. No. 5, 126 F.3d 1038, 1041 (8th

Cir. 1997). “There is a distinction between ‘being aware of racial considerations and being
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motivated by them,” and the awareness of race does not mean that it predominated in the
redistricting process.” Id. (citing Miller, 515 U.S. at 916). Because District 4 was drawn to
comply with the traditional redistricting principles of respect for political boundaries and
maintaining communities of interest, rather than based on race, Plaintiffs are not likely to
succeed on their racial gerrymandering claim.

First, Subdistrict 4A was drawn specifically to follow the boundaries of the MHA
Nation, a political subdivision within North Dakota. MHA Nation is a sovereign tribal
government whose members enjoy a distinct political status that includes the right to
vote in tribal elections and participate in certain tribally and federally operated programs.
The boundaries of the Fort Berthold Reservation are political boundaries that distinguish
the reservation from counties and other political boundaries within the State. See United
States v. Cooley, 141 S. Ct. 1638, 1642, 210 L. Ed. 2d 1 (2021) ("Long ago we described Indian
tribes as 'distinct, independent political communities' exercising sovereign authority.").
Respecting political boundaries is a traditional redistricting principle, and is not based on
race. The Legislature’s decision to create a subdistrict that precisely follows the
Reservation boundaries complies directly with this redistricting principle.

Second, Subdistrict 4A was drawn to preserve the MHA Nation as a community
of interest. Maintaining communities of interest is a traditional districting principle that
legislators were advised to consider at the time they drew the maps. League of United Latin
Am. Citizens v. Perry, 548 U.S. 399 (2006); Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th
Cir. 2006); Ex. 2 at 10 (Redistricting History Memorandum). The MHA people share
economic, cultural, language demographic and social interests that are distinct from the

7
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surrounding populations. The Missouri River is of critical importance to the three tribes
in the MHA Nation in terms of subsistence, transportation, economy, and culture. U.S.
Dep’t of Int., Office of the Solicitor, M-37073, Opinion Regarding the Status of Mineral
Ownership Underlying the Missouri River Within the Boundaries of the Fort Berthold
Reservation (North Dakota) (2022). While the River is central to the three Tribes” shared
cultural, language, and social interests, the Nation’s location on the Bakken oil formation
gives rise to common economic interests. Drawing the MHA Nation into a single House
District ensures that this distinct community of interest is preserved and not subsumed
by the broader population of District 4.

As Native American people, MHA members also have a unique relationship to the
United States government that unifies them as a community. Rosebud Sioux Tribe v. United
States, 450 F. Supp. 3d 986, 998 (D.S.D. 2020) (“This stems from the “unique relationship’
between Indians and the federal government, a relationship that is reflected in hundreds
of cases and is further made obvious by the fact that one bulging volume of the U.S. Code
pertains only to Indians.”) (quoting White v. Califano, 581 F.2d 697, 697 (8th Cir. 1978)).

The limited evidence Plaintiffs have provided does not establish that race
predominated in the drawing of Subdistrict 4A. See Cooper v. Harris, 137 S. Ct. 1455, 1487
(2017) (explaining that in a racial gerrymandering claim, a challenger’s “evidentiary
burden is a demanding one” and federal courts “must be very cautious about imputing
a racial motive to a State’s redistricting plan.”). They offer as support for this claim only
that the Legislature heard testimony that the Subdistrict 4A was necessary to comply with
the Voting Rights Act (“VRA”), Mot. at 8, n.8; that Representatives were reluctant to draw

8
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boundaries based on race, id. at 8 n.9; that the need to keep reservations whole was
considered an important criterion in deciding on district boundaries, id. at 9 n. 11; and
that the challenged subdistrict was indeed drawn to preserve the boundaries of the Fort
Berthold Reservation, id. at 9. Plaintiffs also fault the Legislature for failing to sufficiently
analyze the racial demographics and voting patterns of voters within House District 4.
See id. at 3-4. This evidence is not sufficient to show that race predominated in the
drawing of Subdistrict 4A. Indeed, it is far more consistent with a finding that the
Legislature decided to draw Subdistrict 4A to preserve the political boundaries of the
Fort Berthold Reservation and preserve the MHA Nation as a community of interest,
while eschewing a single-minded reliance on race.

Plaintiffs” reliance on Shaw v. Hunt and Miller is similarly misplaced. Mot. at 9-10.
In Shaw, the Court found that the challenged district might be a racial gerrymander in
part because its boundaries were “highly irregular and geographically non-compact by
any objective standard that can be conceived.” 517 U.S. 899, 905-06 (1996). Likewise, in
Miller, the challenged district had “narrow land bridges to incorporate within the district
outlying appendages containing nearly 80% of the district’s total population.” 515 U.S. at
917. Here, Subdistrict 4A is compact and contiguous, Ex. 8 (Fox Testimony, Sept. 29, 2021),
and its population deviation is minimal. Ex. 1 at 1 (Fox Testimony, Sept. 23, 2021).
Further, the Committee received extensive training and testimony about, and itself
discussed, the very redistricting considerations at issue here including political
cohesiveness, bloc voting, and racial gerrymandering. See, e.g., Ex. 2 at 9-10 (Redistricting

History Memorandum).



Case 1:22-cv-00031-PDW-RRE-DLH Document 21 Filed 04/07/22 Page 14 of 25

The record, when analyzed in full, simply does not support Plaintiffs” contentions.
Plaintiffs take a few, off-handed remarks by individual representatives out of context and
assert that those remarks are enough to carry their heavy burden in establishing that race
was the predominate motivating factor in the Legislature’s decision to implement
Subdistrict 4A. The Committee’s choice instead to draw a compact subdistrict following
reservation boundaries demonstrates that its primary concern was the need to preserve
the Reservation as a community of interest and as a political subdivision. Race was not a
predominate factor.

B. Subdistrict 4A Is Necessary to Comply with The VRA.

Even if Plaintiffs could show that race predominated in drawing House District
4A, the District withstands strict scrutiny because it was narrowly tailored to serve the
compelling government interest in complying with Section 2 of the Voting Rights Act
(“VRA”), 52 U.S.C. § 10301.

Compliance with Section 2 of the VRA is a compelling government interest. Cooper,
137 S. Ct. at 1464. “When a State invokes the VRA to justify race-based districting, it must
show (to meet the ‘narrow tailoring’ requirement) that it had ‘good reasons’ for
concluding that [the VRA] required its action.” Id., citing Alabama Legislative Black Caucus
v. Alabama, 135 S. Ct. 1257, 1274 (2015). A state must show it had good reason to believe
each of the three Gingles preconditions applies with respect to the challenged district.
Bush v. Vera, 517 U.S. 952, 978 (1996). “This standard . . . does not demand that a State's
actions actually be necessary to achieve a compelling state interest in order to be
constitutionally valid . . . [as] legislators may have a strong basis in evidence to use racial

10
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classifications in order to comply with [the VRA] . .. even if a court does not find that the
actions were necessary for . . . compliance.” Alabama Legislative Black Caucus, 575 U.S. at
278 (internal citations omitted) (emphasis added).

Here, the Legislature had before it extensive and reliable information
demonstrating that each of these preconditions was indeed met with respect to the
population of Fort Berthold. First, in trainings provided to the Redistricting Committee
on August 26, 2021 and on September 22, 2021, experts discussed Thornburg v. Gingles,
the requirements of Section 2, and how members of the Committee could identify when
the Gingles conditions were present. Ex. 5 at 15-17 (Legislative Council Presentation, Aug.
2021); Ex. 7 at 5, 7 (Legislative Council Presentation, Sept. 2021). The September training
noted that the Voting Rights Act may under some circumstances require the creation of
single-member districts, but cautioned that the Committee must “[lJook to the Gingles
Preconditions” to determine “if there is direct evidence the votes of members of a racial
minority would be diluted without a majority-minority district.” Ex. 7 at 5, 8 (Legislative
Council Presentation, Sept. 2021).

After receiving these trainings but before deciding to propose a map including the
Fort Berthold subdistrict to the full legislature, the Redistricting Committee heard and
considered information that clearly established the presence of each of the three Gingles
preconditions. See Ex. 1 (Fox Testimony, Sept. 23, 2021); Ex. 8 (Fox Testimony, Sept. 29,
2021); Ex. 3 (DeVille Testimony); Ex. 9 (Gion Testimony); Ex. 2 (Redistricting History
Memorandum); Ex. 5 (Legislative Council Presentation, Aug. 2021); Ex. 6 (NCSL
Presentation); Ex. 7 (Legislative Council Presentation, Sept. 2021).

11
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Chairman Fox provided testimony to the Committee on two separate occasions in
which he detailed the Gingles preconditions” application to a potential MHA subdistrict.
On September 23, 2021, Chairman Fox explained to the Committee that the “legislature
could easily draw a new single-member House district in our area that would have a
Native Citizen Voting Age Population of 67%.” Ex. 1 at 2 (Fox Testimony, Sept. 23, 2021).
He also submitted a map of the proposed subdistricts and accompanying table
illustrating this point. Id. In his September 29, 2021 testimony, Chairman Fox further
underscored that “the Committee is aware already from the 2020 Census that the number
of tribal members on the Fort Berthold Reservation is sufficiently numerous and compact
to form a majority in a single-member district, and that a sub-district following the lines
of the reservation would form a perfectly populated sub-district.” Ex. 8 at 1 (Fox
Testimony, Sept. 29, 2021). As such, the Committee received and considered evidence
demonstrating that a subdistrict containing the MHA reservation would comply with the
tirst Gingles prong. See Thornburg v. Gingles, 478 U.S. 30, 50 (1986) (“First, the minority
group must be able to demonstrate that it is sufficiently large and geographically compact
to constitute a majority in a single-member district.”).

Chairman Fox also provided testimony regarding the presence of racially
polarized and bloc voting in District 4 as a whole. Ex. 8 (Fox Testimony, Sept. 29, 2021).
He explained that there was “ample evidence of voting history in District 4 to show that
tribal member candidates and tribal member candidates of choice are routinely outvoted
by the majority vote in the district.” Id. He cited his own experience in running for a
school board position within District 4, as well as that of two other MHA members who

12
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had run for office, received widespread support from precincts within Fort Berthold, but
lost their elections due to bloc voting by non-Native voters living outside the reservation.
Id. The Committee also heard similar testimony from other witnesses. See Ex. 3 (DeVille
Testimony); Ex. 4 (Donaghy Testimony). This testimony provided the legislature with
“good reason” to find that a subdistrict was necessary to comply with the VRA. Abbott v.
Perez, 138 S. Ct. 2305, 2332 (2018).

Indeed, expert analysis of the demographics and voting patterns in Legislative
District 4 clearly confirm the testimony that was offered to the Committee during the
redistricting process. See Declaration of Loren Collingwood, Ex. 10 (Collingwood Report).
The expert report of Dr. Loren Collingwood demonstrates that Native and non-Native
voters in District 4 vote cohesively within their respective racial groups and consistently
support different candidates. See Ex. 10 at 8-11 (Collingwood Report). In the races
analyzed, Native voters supported the Native candidate of choice at rates ranging from
72.4 to 97.8 percent, with support generally over 80 percent. Id. Similarly, non-Natives
opposed the Native candidate of choice at rates ranging from 60 to 88.2 percent, with
opposition generally over 70 percent. Id. Further, “whites vote[d] as a bloc to block Native
Americans from electing their candidates of choice at the full District 4 in 27 of the 27
contests” examined, spanning 2014 to 2020. Id. at 14-17.

Dr. Collingwood’s analysis also confirms Chairman Fox’s testimony that a
subdistrict containing the Fort Berthold Reservation would be a performing majority-
minority district from which Native voters could elect a candidate of choice. See id. at 14-
17. While the Native-preferred candidate is expected to lose in the combined District 4 in
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each race analyzed in Dr. Collingwood’s report, the Native candidate of choice is
expected to prevail in all but one of the races in Subdistrict 4A. Id.

The substantive testimony regarding Subdistrict 4A, together with Dr.
Collingwood’s report, establish that not only did the members of the Redistricting
Committee have sufficient basis to conclude that the VRA requires the creation of
Subdistrict 4A, but that the failure to draw such a subdistrict would in fact violate the
VRA. As such, assuming Defendants could prove that race predominated, the use of race
would nonetheless withstand strict scrutiny because it served the Legislature’s
compelling interest of complying with the VRA. And regardless of the legislature’s intent
in creating HD4, Plaintiffs are not entitled to a remedy that itself violates federal law by
diluting Native votes and denies them the opportunity to elect candidates of their choice.

I1. PLAINTIFFS WILL NOT BE IRREPARABLY HARMED ABSENT
INJUNCTIVE RELIEF.

Even if a plaintiff establishes a likelihood of success on the merits, “a preliminary
injunction does not follow as a matter of course.” Benisek, 138 S. Ct. at 1944. “The
threshold inquiry [for preliminary injunctive relief] is whether the movant has shown the
threat of irreparable injury.” Gelco Corp. v. Coniston Partners, 811 F.2d 414, 418 (8th Cir.
1987). Plaintiffs have failed to show they will be irreparably harmed for two reasons.

First, Plaintiffs’ delay in bringing this action and in seeking preliminary relief
indicates they will not be irreparably harmed if the HD4 subdistricts remain in place
during the pendency of this litigation. “Without question, ‘[a] long delay by plaintiff after

learning of the threatened harm . . . may be taken as an indication that the harm would

14



Case 1:22-cv-00031-PDW-RRE-DLH Document 21 Filed 04/07/22 Page 19 of 25

not be serious enough to justify a preliminary injunction.”” Adventist Health Sys./SunBelt,
Inc.v. U.S. Dep’t of Health & Hum. Servs., 17 F.4th 793, 805 (8th Cir. 2021) (citing Wright &
Miller, 11A Fed. Prac. & Proc., § 2948.1 & n.13 (3d ed. 2013)); see also Hubbard Feeds, Inc.,
v. Animal Feed Supplement, Inc., 182 F.3d 598 (8th Cir. 1999) (citing Tough Traveler, Ltd. v.
Outbound Prods., 60 F.3d 964, 968 (2d Cir. 1995)). Rather, “a party requesting a preliminary
injunction must generally show reasonable diligence.” Benisek, 138 S. Ct. at 1944. Indeed,
even where there might otherwise be a presumption of irreparable harm, such a
presumption is “inoperative if the plaintiff has either delayed in bringing suit or in
moving for preliminary injunctive relief.” Tough Traveler, 60 F.3d at 968.

Plaintiffs here have done both. The challenged subdistricts were signed into law
on November 11, 2022, see Compl. § 1, ECF 1, but Plaintiffs waited over two months to
bring this action, see id. (filed February 16, 2022). Plaintiffs then delayed another two
weeks before seeking preliminary relief. Mot. for Prelim. Inj., ECF 12 (filed March 4, 2022).
The first election held under the new map is the June 14, 2022 primary election.® The
candidate filing period for the June primary opened on January 1, 2022 and closes
tomorrow, on April 8, 2022.7 Plaintiffs” motion will not even be fully briefed until April
14, 2022 —six days after the candidate filing period closes and just three weeks before

absentee voting begins.? See Order, ECF 15 (adopting stipulated briefing schedule). In

6 See North Dakota Secretary of State, North Dakota Election Calendar,
https:/ /vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=13&ptIPKID=3.

7 See id.

8 Absentee voting for the June primary election begins on May 5, 2022. See North
Dakota Secretary of State, Voter Important Dates,
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other words, Plaintiffs” delay has left them insufficient time to obtain the relief they seek.
Indeed, as one court in this district previously noted, “the federal courts are unanimous
in their judgment that it is highly important to preserve the status quo when elections are
fast approaching.” Spirit Lake Tribe v. Jaeger, No. 1:18-cv-222, 2018 WL 5722665, at *1
(D.N.D. Nov. 1, 2018) (citing Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006)). Plaintiffs” delay in
seeking preliminary relief therefore belies their assertion of irreparable harm.? Adventist
Health, 17 F.4th at 806; see also id. (finding that where information necessary to bring claim
was available to plaintiffs “well in advance,” delay in seeking preliminary relief until
mere weeks before implementation of the challenged procedure “refuted [] allegations of
irreparable harm.”).

Second, Plaintiffs have not shown that they will actually be injured absent
injunctive relief. The only irreparable injury alleged by Plaintiffs is the purported
“depriv[ation] of multimember representation in the North Dakota House of
Representatives.” Mot. at 14-15, ECF 12. Plaintiffs do not claim any other irreparable
harm that would arise absent injunctive relief. See id. But Defendants are not entitled to

multimember representation under North Dakota law. Rather, House subdistricts are

https:/ /vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=104&ptIPKID=7#content-
start.

? Nor is there any apparent justification that might excuse Plaintiffs’ delay.
Plaintiffs” claim relies entirely on public evidence and allegations related to the
legislature’s actions in enacting the map, all of which was available to Plaintiffs at the
time the map was enacted last November. See, e.g., Mot. at 2-4, 8-9, 14, ECF 12 (laying out
the factual evidence in support of Plaintiffs” request for preliminary relief and relying
entirely on publicly available legislative evidence from November 2021 and earlier).
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explicitly authorized by both the North Dakota Constitution and by statute. See N.D.
Const. art. IV, § 2; N.D. Cent. Code Ann. § 54-03-01.5(A)(2) (“Representatives may be
elected at large or from subdistricts.”). Thus, to the extent Plaintiffs claim a constitutional
injury arising out of the deprivation of multimember representation, they have failed to
challenge the constitutional and statutory provisions that give rise to that injury. Nor
could they challenge North Dakota’s authorization of subdistricts. See Pennhurst State
School & Hospital v. Halderman, 465 U.S. 89 (1984) (holding that state officials are immune
from federal court challenges to state laws). Indeed, Plaintiffs” suit is in essence an effort
to bootstrap a challenge to North Dakota state law authorizing subdistricts into a federal
claim. Because Plaintiffs are not entitled to an injunction prohibiting “the deprivation of
multimember representation in the North Dakota House of Representatives.” Mot. at 14-
15, ECF 12, they have failed to show they will be irreparably harmed absent an injunction
against the challenged subdistricts.

III. THE PUBLIC INTEREST AND THE BALANCE OF THE EQUITIES WEIGH
AGAINST PLAINTIFFS

“A State indisputably has a compelling interest in preserving the integrity of its
election process.” Eu v. San Francisco Cnty. Democratic Cent. Comm., 489 U.S. 214, 231
(1989). Because “[c]ourt orders affecting elections . . . can themselves result in voter
confusion and consequent incentive to remain away from the polls,” Purcell, 549 U.S. at
4, the Supreme Court “has repeatedly emphasized that lower federal courts should
ordinarily not alter the election rules on the eve of an election.” Republican Nat'l Comm. v.

Democratic Nat’l Comm., 140 S. Ct. 1205, 1207 (2020) (per curiam). Recent Supreme Court
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decisions provide additional insight into when it is appropriate for courts to intervene in
the redistricting process. In an opinion issued on March 23, 2022 the Supreme Court held
that there was sufficient time to implement a remedial map because the next election was
not until August 9, 2022, leaving over four months for the map to be adopted and
implemented. Wisconsin Legislature v. Wisconsin Elections Comm'n, No. 21A471, 2022 WL
851720, slip op. at 2 (Mar. 23, 2022). By contrast, in February the Court stayed
implementation of a remedial map where the primary election was set to begin less than
seven weeks later. Merrill v. Milligan, 142 S. Ct. 879 (2022). Here, the primary election is
set to begin just three weeks after Plaintiffs” Reply will be filed — placing this case on a
substantially shorter timeline than even Merrill. It is beyond dispute that enjoining the
legislative map less than three weeks before voting begins would cause substantial
disruption to the electoral process. As such, the public interest and the balance of the
equities weigh against an injunction here.

CONCLUSION

Subdistrict 4A was drawn based on considerations of traditional redistricting
principles including respect for political boundaries and communities of interest, not
race. To the extent race was a consideration in the drawing of Subdistrict 4A, the use of
race was narrowly tailored to the State’s compelling interest in complying with the
Voting Rights Act, and thus did not violate the Equal Protection clause. Furthermore,
Plaintiffs” delay in filing both their Complaint and this Motion demonstrates that they
will not be irreparably harmed absent injunctive relief, and the public interest and
balance of the equities weigh against enjoining the use of the challenged districts given
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that the June primary is already underway. Intervenor-Defendants respectfully request

that this Court deny Plaintiffs” Motion for a Preliminary Injunction.
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Respectfully submitted this 7th day of April, 2022.

/s/ Matthew Campbell

Matthew Campbell

NM No. 138207, CO No. 40808
mcampbell@narf.org

Michael S. Carter

OK No. 31961

carter@narf.org

NATIVE AMERICAN RIGHTS FUND
1506 Broadway

Boulder, CO 80301

Telephone: (303) 447-8760 (main)
Fax: (303) 443-7776

Attorneys for Defendant-Intervenors

Bryan Sells

GA No. 635562
bryan@bryansellslaw.com

THE LAW OFFICE OF BRYAN L.
SELLS, LLC

Post Office Box 5493

Atlanta, GA 31107-0493

Telephone: (404) 480-4212 (voice and fax)

Attorney for Defendant-Intervenors
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Mark P. Gaber

DC Bar No. 988077
mgaber@campaignlegal.org
Molly E. Danahy

DC Bar No. 1643411
mdanahy@campaignlegal.org
CAMPAIGN LEGAL CENTER
1101 14th St. NW, Ste. 400
Washington, DC 20005
Telephone: (202) 736-2200 (main)
Attorneys for Defendant-Intervenors
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
EASTERN DIVISION

Charles Walen, an individual; and Paul
Henderson, an individual,

Plaintiffs,

DOUG BURGUM, in his official capacity
as Governor of the State of North Dakota;
ALVIN JAEGER, in his official capacity as
Secretary of State of North Dakota,
Defendants,

and

The Mandan, Hidatsa and Arikara Nation,
Cesar Alvarez, and Lisa DeVille,

Defendant-Intervenors.

Case No. 1:22-cv-00031-PDW-CRH

DEFENDANT-INTERVENORS’
RESPONSE IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION

DECLARATION OF MICHAEL S. CARTER

I, Michael S. Carter, declare as follows:

1. Iam an attorney for Defendant-Intervenors in the above-captioned case. I submit

this declaration in connection with Defendant-Intervenors” Response in

Opposition to Plaintiffs” Motion for Preliminary Injunction.

2. Exhibit 1 to this declaration is a true and correct copy of the Testimony of Mark

N. Fox to Redistricting Committee, Sept. 23, 2021 (Fox Testimony, Sept. 23, 2021).

DECLARATION OF MICHAEL S. CARTER
PAGE 1
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3. Exhibit 2 to this declaration is a true and correct copy of the Memo Re:
Redistricting History, Aug. 26, 2021 (Redistricting History Memorandum).

4. Exhibit 3 to this declaration is a true and correct copy of the Testimony of Lisa
DeVille (DeVille Testimony).

5. Exhibit 4 to this declaration is a true and correct copy of Testimony of N.
Donaghy, Sept. 15, 2021 (Donaghy Testimony).

6. Exhibit 5 to this declaration is a true and correct copy of the Aug. 26, 2021
Presentation by LC (Legislative Council Presentation, Aug. 2021).

7. Exhibit 6 to this declaration is a true and correct copy of the Aug. 26, 2021
Presentation (NCSL Presentation).

8. Exhibit 7 to this declaration is a true and correct copy of the Sept. 22, 2021
Presentation (Legislative Council Presentation, Sept. 2021).

9. Exhibit 8 to this declaration is a true and correct copy of the Sept. 29, 2021 MHA
Testimony (Fox Testimony, Sept. 29, 2021).

10. Exhibit 9 to this declaration is a true and correct copy of the Testimony of R.

Gion, Aug. 26, 2021 (Gion Testimony).

Dated this 7th day of April, 2022.

DECLARATION OF MICHAEL S. CARTER
PAGE 2
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/s/ Michael S. Carter

Michael S. Carter

OK No. 31961

carter@narf.org

NATIVE AMERICAN RIGHTS FUND
1506 Broadway

Boulder, CO 80301

Telephone: (303) 447-8760 (main)

Fax: (303) 443-7776

Attorney for Defendant-Intervenors

DECLARATION OF MICHAEL S. CARTER
PAGE 3
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MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
404 Frontage Road New Town, ND 58763
Tribal Business Council

Office of the Chairman
Mark N. Fox

67™ Legislative Assembly
Redistricting Committee
September 23, 2021

Testimony of Mark N. Fox, Chairman
Tribal Business Council

Chairman Devlin and members of the Redistricting Committee, my name is Mark Fox, I
am the Chairman of the Tribal Business Council of the Mandan, Hidatsa and Arikara Nation
(MHA Nation) also known as the Three Affiliated Tribes of the Fort Berthold Indian Reservation
(FBIR). I appreciate the opportunity to submit testimony on behalf of the MHA Nation.

Currently, FBIR is located within North Dakota District 4. District 4 consists of portions
of the following six counties: McKenzie, Dunn, Mountrail, McLean, Mercer, and Ward. District
4 elects two members to the State House (at-large), and one member to the State Senate. The
2020 Census shows that the District 4 population and FBIR population increased between 2010
and 2020 to 16,794 and 8,350, respectively.

As a result of the overall 15.8% increase in North Dakota population from 672,591
residents to 779,094 residents, the ideal population for two member districts in North Dakota in
2021 is 16,576 and about 8,288 for a single-member house district. The MHA Nation urges the
legislature to split the one at-large State House district to two single-member State House
districts in District 4.

If single-member house districts were implemented within District 4, then House districts
would have an ideal population of about 8,288. All of District 4 is currently about 38.6% Native
American. The 2020 Native Voting Age Population (18 and over) is 33.9%.

Block voting is a concern for us. It has historically occurred in the state and has
negatively impacted native voting and diminished native opportunities to serve in the legislature

and participate in state and local elections. The current district lends itself to block voting.
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APPENDIX E
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This can be remedied by splitting the district into two single districts, thereby leveling the
playing field for candidates. We understand that a split district is no guarantee that a tribal
member would be elected, we are confident however that it will increase the representation of
our issues and concerns to the legislative body.

The legislature could easily draw a new single-member House district in our area that
would have a Native Citizen Voting Age Population of 67% (See Attached Proposed Map).
Using such a single-member district would give MHA a much better opportunity to elect a
House representative of MHA's choice than under the current at-large system.

Second, the MHA Nation and its communities are a community of interest and should
remain in a single legislative district. Splitting the reservation and our communities into multiple
districts would dilute the ability of tribal members to elect the representative of their choice. I
understand that certain legislators have stated that they will not split up, or crack, reservations
into different districts. We can appreciate that position and respectfully request that our
communities not be split as we have shared interests and deserve the same representation.

Third, tribal members who are also state citizens that are not only uniquely distinguished
as minorities, but are part of a distinct political status that legally distinguishes them from other
minority populations.

During the 1990s, the Parshall school district located on FBIR addressed similar concerns
with block voting and addressed the issue by splitting the formerly at-large district. This allowed
the election of two tribal members on the school board for the first time. The outcome has been
beneficial for all of us. We were able to bridge the gap of communication and work together for
the benefit of our children and families. I see the development of a single district for FBIR as
another opportunity to enhance our communication and work together for a common goal of
improving our communities and the lives of the people whom we represent. We ask for this
Committee to support us in establishing a single district for the MHA Nation. We appreciate
your support. Thank you.
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Three Affiliated Tribes of the MHA Nation Proposed Sub-District
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North Dakota Legislative Coundi

Prepared for the Redistricting Committee
LC# 23.9105.01000
August 2021

Leqisative Council

LEGISLATIVE REDISTRICTING - BACKGROUND MEMORANDUM

House Bill No. 1397 (2021) requires the Chairman of the Legislative Management to appoint a committee to
develop a legislative redistricting plan to be implemented in time for use in the 2022 primary election. The bill
provides:

1. The committee must consist of an equal number of members from the Senate and the House of
Representatives appointed by the Chairman of the Legislative Management.

2. The committee shall ensure any legislative redistricting plan submitted to the Legislative Assembly for
consideration must be of compact and contiguous territory and conform to all constitutional requirements
with respect to population equality. The committee may adopt additional constitutionally recognized
redistricting guidelines and principles to implement in preparing a legislative redistricting plan for submission
to the Legislative Assembly.

3. The committee shall submit a redistricting plan and legislation to implement the plan to the Legislative
Management by November 30, 2021.

4. A draft of the legislative redistricting plan created by the Legislative Council or a member of the Legislative
Assembly is an exempt record as defined in North Dakota Century Code Section 44-04-17.1 until presented
or distributed at a meeting of the Legislative Management, a Legislative Management committee, or the
Legislative Assembly, at which time the presented or distributed draft is an open record. If possible, the
presented or distributed draft must be made accessible to the public on the legislative branch website such
as through the use of hyperlinks in the online meeting agenda. Any version of a redistricting plan other than
the version presented or distributed at a meeting of the Legislative Management, a Legislative Management
committee, or the Legislative Assembly is an exempt record.

5. The Chairman of the Legislative Management shall request the Governor to call a special session of the
Legislative Assembly pursuant to Section 7 of Article V of the Constitution of North Dakota to allow the
Legislative Assembly to adopt a redistricting plan to be implemented in time for use in the 2022 primary
election and to address any other issue that may be necessary.

REDISTRICTING IN NORTH DAKOTA
North Dakota Law

Constitutional Provisions

Section 1 of Article IV of the Constitution of North Dakota provides the "senate must be composed of not less
than forty nor more than fifty-four members, and the house of representatives must be composed of not less than
eighty nor more than one hundred eight members." Section 2 of Article IV requires the Legislative Assembly to "fix
the number of senators and representatives and divide the state into as many senatorial districts of compact and
contiguous territory as there are senators." The section provides districts ascertained after the 1990 federal
decennial census must "continue until the adjournment of the first regular session after each federal decennial
census, or until changed by law."

Section 2 further requires the Legislative Assembly to "guarantee, as nearly as practicable, that every elector is
equal to every other elector in the state in the power to cast ballots for legislative candidates." This section requires
the apportionment of one senator and at least two representatives to each senatorial district. This section also
provides that two senatorial districts may be combined when a single-member senatorial district includes a federal
facility or installation containing over two-thirds of the population of a single-member senatorial district and that
elections may be at large or from subdistricts.

Section 3 of Article IV requires the Legislative Assembly to establish by law a procedure whereby one-half of the
members of the Senate and one-half of the members of the House of Representatives, as nearly as practicable,
are elected biennially.


https://www.legis.nd.gov/assembly/67-2021/documents/21-0909-04000.pdf
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Statutory Provisions

In addition to the constitutional requirements, Section 54-03-01.5 requires a legislative redistricting plan based
on any census taken after 1999 must provide that the Senate consist of 47 members and the House consist of
94 members. The plan must ensure legislative districts be as nearly equal in population as is practicable and
population deviation from district to district be kept at a minimum. Additionally, the total population variance of all
districts, and subdistricts if created, from the average district population may not exceed recognized constitutional
limitations.

Sections 54-03-01.8 and 54-03-01.10 provided for the staggering of Senate and House terms after redistricting
in 2001. Section 54-03-01.8, which addressed the staggering of Senate terms, was found to be, in part, an
impermissible delegation of legislative authority in that it allowed an incumbent senator to decide whether to stop
an election for the Senate in a district that had two incumbent senators with terms expiring in different years. House
Bill No. 1473 (2011) repealed Sections 54-03-01.8 and 54-03-01.10 and created a new section regarding the
staggering of terms. Section 54-03-01.13 provides senators and representatives from even-numbered districts must
be elected in 2012 for 4-year terms; senators and representatives from odd-numbered districts must be elected in
2014 for 4-year terms, except the senator and two representatives from District 7 must be elected in 2012 for a term
of 2 years; the term of office of a member of the Legislative Assembly elected in an odd-numbered district in 2010
for a term of 4 years and who as a result of legislative redistricting is placed in an even-numbered district terminates
December 1, 2012, subject to certain change in residency exceptions; the term of office of a member of the
Legislative Assembly in an odd-numbered district with new geographic area that was not in that member's district
for the 2010 election and which new geographic area has a 2010 population that is more than 25 percent of the
ideal district population terminates on December 1, 2012; and a vacancy caused in an odd-numbered district as a
result of legislative redistricting must be filled at the 2012 general election by electing a member to a 2-year term of
office.

Section 16.1-01-02.2 pertains to procedures regarding special elections. As a result of concerns regarding the
timetable for calling a special election to vote on a referral of a redistricting plan, the Legislative Assembly amended
Section 16.1-01-02.2 during the November 1991 special session. The amendment provided "notwithstanding any
other provision of law, the governor may call a special election to be held in thirty to fifty days after the call if a
referendum petition has been submitted to refer a measure or part of a measure that establishes a legislative
redistricting plan." This 30- to 50-day timetable was later amended to 90 days in 2007.

Section 16.1-03-17 provides if redistricting of the Legislative Assembly becomes effective after the organization
of political parties and before the primary or the general election, the political parties in the newly established
precincts and districts shall reorganize as closely as possible in conformance with Chapter 16.1-03 to assure
compliance with primary election filing deadlines.

Redistricting History in North Dakota
1931-62
Despite the requirement in the Constitution of North Dakota that the state be redistricted after each census, the
Legislative Assembly did not redistrict itself between 1931 and 1963. At the time, the Constitution of North Dakota
provided:

1. The Legislative Assembly must apportion itself after each federal decennial census; and

2. If the Legislative Assembly failed in its apportionment duty, a group of designated officials was responsible
for apportionment.

Because the 1961 Legislative Assembly did not apportion itself following the 1960 Census, the apportionment
group (required by the constitution to be the Chief Justice of the Supreme Court, the Attorney General, the Secretary
of State, and the Majority and Minority Leaders of the House of Representatives) issued a plan, which was
challenged in court. In State ex rel. Lien v. Sathre, 113 N.W.2d 679 (1962), the North Dakota Supreme Court
determined the plan was unconstitutional and the 1931 plan continued to be law.

1963

In 1963 the Legislative Assembly passed a redistricting plan that was heard by the Senate and House Political
Subdivisions Committees. The 1963 plan and Sections 26, 29, and 35 of Article Il of the Constitution of North Dakota
were challenged in federal district court and found unconstitutional as violating the equal protection clause in
Paulson v. Meier, 232 F.Supp. 183 (1964). The 1931 plan also was held invalid. Thus, there was no constitutionally
valid legislative redistricting law in existence at that time. The court concluded adequate time was not available with
which to formulate a proper plan for the 1964 election and the Legislative Assembly should promptly devise a
constitutional plan.

North Dakota Legislative Council 2 August 2021
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1965

A conference committee during the 1965 legislative session consisting of the Majority and Minority Leaders of
each house and the Chairmen of the State and Federal Government Committees produced a redistricting plan. In
Paulson v. Meier, 246 F.Supp. 36 (1965), the federal district court found the 1965 redistricting plan unconstitutional.
The court reviewed each plan introduced during the 1965 legislative session and specifically focused on a plan
prepared for the Legislative Research Committee (predecessor to the Legislative Council and the Legislative
Management) by two consultants hired by the committee to devise a redistricting plan. That plan had been approved
by the interim Constitutional Revision Committee and the Legislative Research Committee and was submitted to
the Legislative Assembly in 1965. The court slightly modified that plan and adopted it as the plan for North Dakota.
The plan contained five multimember senatorial districts, violated county lines in 12 instances, and had 25 of
39 districts within 5 percent of the average population, four districts slightly over 5 percent, and two districts
exceeding 9 percent.

1971

In 1971 an original proceeding was initiated in the North Dakota Supreme Court challenging the right of senators
from multimember districts to hold office. The petitioners argued the multimembership violated Section 29 of
Article 1l of the Constitution of North Dakota, which provided each senatorial district "shall be represented by one
senator and no more." The court held Section 29 was unconstitutional as a violation of the equal protection clause
of the United States Constitution and multimember districts were permissible. State ex rel. Stockman v. Anderson,
184 N.W.2d 53 (1971).

In 1971 the Legislative Assembly failed to redistrict itself after the 1970 Census and an action was brought in
federal district court which requested the court order redistricting and declare the 1965 plan invalid. The court
entered an order to the effect the existing plan was unconstitutional, and the court would issue a plan. The court
appointed three special masters to formulate a plan and adopted a plan submitted by Mr. Richard Dobson. The
"Dobson" plan was approved for the 1972 election only. The court recognized weaknesses in the plan, including
substantial population variances and a continuation of multimember districts.

1973-75

In 1973 the Legislative Assembly passed a redistricting plan developed by the Legislative Council's interim
Committee on Reapportionment, which was appointed by the Legislative Council Chairman and consisted of three
senators, three representatives, and five citizen members. The plan was vetoed by the Governor, but the Legislative
Assembly overrode the veto. The plan had a population variance of 6.8 percent and had five multimember senatorial
districts. The plan was referred and was defeated at a special election held on December 4, 1973.

In 1974 the federal district court in Chapman v. Meier, 372 F.Supp. 371 (1974) made the "Dobson" plan
permanent. However, on appeal, the United States Supreme Court ruled the "Dobson" plan unconstitutional in
Chapman v. Meier, 420 U.S. 1 (1975).

In 1975 the Legislative Assembly adopted the "Dobson" plan but modified it by splitting multimember senatorial
districts into subdistricts. The plan was proposed by individual legislators and was heard by the Joint
Reapportionment Committee, consisting of five senators and five representatives. The plan was challenged in
federal district court and was found unconstitutional. In Chapman v. Meier, 407 F.Supp. 649 (1975), the court held
the plan violated the equal protection clause because of the total population variance of 20 percent. The court
appointed a special master to develop a plan, and the court adopted that plan.

1981

In 1981 the Legislative Assembly passed House Concurrent Resolution No. 3061, which directed the Legislative
Council to study and develop a legislative redistricting plan. The Legislative Council Chairman appointed a
12-member interim Reapportionment Committee consisting of seven representatives and five senators. The
chairman directed the committee to study and select one or more redistricting plans for consideration by the 1981
reconvened Legislative Assembly. The committee completed its work on October 6, 1981, and submitted its report
to the Legislative Council at a meeting of the Council in October 1981.

The committee instructed its consultant, Mr. Floyd Hickok, to develop a plan for the committee based upon the
following criteria:
1. The plan should have 53 districts.
2. The plan should retain as many districts in their present form as possible.
3. No district could cross the Missouri River.
4. The population variance should be kept below 10 percent.
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Mr. Hickok presented a report to the committee in which the state was divided into 11 blocks. Each block
corresponded to a group of existing districts with only minor boundary changes. The report presented a number of
alternatives for dividing most blocks. There were 27,468 different possible combinations among the alternatives
presented.

The bill draft recommended by the interim committee incorporated parts of Mr. Hickok's plans and many of the
plans presented as alternatives to the committee. The plan was introduced in a reconvened session of the
Legislative Assembly in November 1981 and was heard by the Joint Reapportionment Committee.

The committee considered a total of 12 legislative redistricting bills. The reconvened session adopted a
redistricting plan that consisted of 53 senatorial districts. The districts containing the Grand Forks and Minot
Air Force Bases were combined with districts in those cities, and each elected two senators and four representatives
at large.

1991-95

In 1991 the Legislative Assembly adopted House Concurrent Resolution No. 3026, which directed a study of
legislative apportionment and development of legislative reapportionment plans for use in the 1992 primary election.
The resolution encouraged the Legislative Council to use the following criteria to develop a plan or plans:

1. Legislative districts and subdistricts had to be compact and of contiguous territory except as was necessary
to preserve county and city boundaries as legislative district boundary lines and so far as was practicable
to preserve existing legislative district boundaries.

2. Legislative districts could have a population variance from the largest to the smallest in population not to
exceed 9 percent of the population of the ideal district except as was necessary to preserve county and city
boundaries as legislative district boundary lines and so far as was practicable to preserve existing legislative
district boundaries.

3. No legislative district could cross the Missouri River.

4. Senators elected in 1990 could finish their terms, except in those districts in which over 20 percent of the
qualified electors were not eligible to vote in that district in 1990, senators had to stand for reelection in
1992.

5. The plan or plans developed were to contain options for the creation of House subdistricts in any Senate
district that exceeds 3,000 square miles.

The Legislative Council established an interim Legislative Redistricting and Elections Committee, which
undertook the legislative redistricting study. The committee consisted of eight senators and eight representatives.
The Legislative Council contracted with Mr. Hickok to provide computer-assisted services to the committee.

After the committee held meetings in several cities around the state, the committee requested the preparation
of plans for 49, 50, and 53 districts based upon these guidelines:

1. The plans could not provide for a population variance over 10 percent.

2. The plans could include districts that cross the Missouri River so the Fort Berthold Reservation would be
included within one district.

3. The plans had to provide alternatives for splitting the Grand Forks Air Force Base and the Minot Air Force
Base into more than one district and alternatives that would allow the bases to be combined with other
contiguous districts.

The interim committee recommended two alternative bills to the Legislative Council at a special meeting held in
October 1991. Both of the bills included 49 districts. Senate Bill No. 2597 (1991) split the two Air Force bases so
neither base would be included with another district to form a multisenator district. Senate Bill No. 2598 (1991)
placed the Minot Air Force Base entirely within one district so the base district would be combined with another
district.

In a special session held November 4-8, 1991, the Legislative Assembly adopted Senate Bill No. 2597 with
some amendments with respect to district boundaries. The bill was heard by the Joint Legislative Redistricting
Committee. The bill also was amended to provide any senator from a district in which there was another incumbent
senator as a result of legislative redistricting had to be elected in 1992 for a term of 4 years, to provide the senator
from a new district created in Fargo had to be elected in 1992 for a term of 2 years, and to include an effective date
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of December 1, 1991. In addition, the bill was amended to include a directive to the Legislative Council to assign to
the committee the responsibility to develop a plan for subdistricts for the House of Representatives.

The Legislative Council again contracted with Mr. Hickok to provide services for the subdistrict study. After
conducting the subdistrict study, the interim committee recommended House Bill No. 1050 (1993) to establish
House subdistricts within each Senate district except in Districts 18, 19, 38, and 40, which are the districts that
include portions of the Air Force bases. In 1993 the Legislative Assembly did not adopt the subdistricting plan.

In 1995 the Legislative Assembly adopted House Bill No. 1385, which made final boundary changes to four
districts, including placing a small portion of the Fort Berthold Reservation in District 33.

2001

In 2001, the Legislative Assembly budgeted $200,000 for a special session for redistricting and adopted House
Concurrent Resolution No. 3003, which provided for a study and the development of a legislative redistricting plan
or plans for use in the 2002 primary election. The Legislative Council appointed an interim Legislative Redistricting
Committee consisting of 15 members to conduct the study. The Legislative Redistricting Committee began its work
on July 9, 2001, and submitted its final report to the Legislative Council on November 6, 2001.

The Legislative Council purchased two personal computers and two licenses for redistricting software for use by
each political faction represented on the committee. Because committee members generally agreed each caucus
should have access to a computer with the redistricting software, the committee requested the Legislative Council
to purchase two additional computers and two additional redistricting software licenses. In addition, each caucus
was provided a color printer.

The Legislative Redistricting Committee considered redistricting plans based on 45, 47, 49, 51, and 52 districts.
The committee determined the various plans should adhere to the following criteria:

1. Preserve existing district boundaries to the extent possible.
2. Preserve political subdivision boundaries to the extent possible.

3. Provide for a population variance of under 10 percent.

The interim committee recommended Senate Bill No. 2456 (2001), which established 47 legislative districts. The
bill repealed the existing legislative redistricting plan, required the Secretary of State to modify 2002 primary election
deadlines and procedures if necessary, and provided an effective date of December 7, 2001. The bill also addressed
the staggering of terms in even-numbered and odd-numbered districts.

Under the 47-district plan, the ideal district size was 13,664. Under the plan recommended by the committee,
the largest district had a population of 14,249 and the smallest district had a population of 13,053. Thus, the largest
district was 4.28 percent over the ideal district size and the smallest district was 4.47 percent below the ideal district
size, providing for an overall range of 8.75 percent.

In a special session held November 26-30, 2001, the Legislative Assembly adopted the 47-district plan included
in Senate Bill No. 2456 (2001) with amendments, most notably amendments to the provisions relating to the
staggering of terms. The bill was heard by the Joint Legislative Redistricting Committee. The term-staggering
provisions provided a senator and a representative from an odd-numbered district must be elected in 2002 for a
term of 4 years and a senator and a representative from an even-numbered district must be elected in 2004 for a
term of 4 years. The bill further included provisions to address situations in which multiple incumbents were placed
within the same district and in which there were fewer incumbents than the number of seats available. In Kelsh v.
Jaeger, 641 N.W.2d 100 (2002), the North Dakota Supreme Court found a portion of the staggering provisions to
be an impermissible delegation of legislative authority in that it allowed an incumbent senator to decide whether to
stop an election for the Senate in a district that had two incumbent senators with terms expiring in different years.

2011

In 2011, the Legislative Assembly passed House Bill No. 1267 (2011), which directed the Chairman of the
Legislative Management to appoint a committee to develop a legislative redistricting plan to be implemented in time
for use in the 2012 primary election. The Legislative Redistricting Committee consisted of 16 members and held its
first meeting on June 16, 2011. The committee concluded its work on October 12, 2011, and submitted its final
report to the Legislative Management on November 3, 2011.
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The Legislative Council purchased a personal computer and a license for the Maptitude for Redistricting software
for use by each of the four caucuses represented on the committee. In addition, because there were significantly
more members of the majority party caucuses on the committee, the Legislative Council purchased an additional
computer and redistricting software license for the shared use of the members of those groups. A template of the
existing legislative districts was provided in the redistricting software to use as a starting point in creating districts
because the committee members generally agreed potential redistricting plans should be based upon the cores of
existing districts.

The committee considered increasing the number of districts and received information regarding the estimated
cost of a district based on a 77-day legislative session, which amounted to approximately $1,190,170 for the decade.
The committee elected to maintain a 47-district plan and determined the plan should adhere to the following criteria:

1. Preserve existing district boundaries to the extent possible.

2. Preserve political subdivision boundaries to the extent possible and preserve the boundaries of the Indian
reservations.

3. Provide for a population variance of 9 percent or less.

The committee recommended a bill to repeal the existing redistricting plan, establish 47 legislative districts,
provide for the staggering of terms of members of the Legislative Assembly, and authorize the Secretary of State
to modify primary election deadlines and procedures if any delays arose in implementing the redistricting plan.
Under the 47-district plan recommended by the committee, the ideal district size was 14,310. The population of the
largest district was 14,897, which was 4.10 percent over the ideal district size, and the population of the smallest
district was 13,697, which was 4.28 percent below the ideal district size, providing for an overall range of
8.38 percent. The plan included 33 counties that were not split, 3 counties that were split only to preserve the
boundaries of the Fort Berthold Indian Reservation, and 3 counties that were split only because the counties
included cities that were too large for one district.

The committee also recommended a bill draft to the Legislative Management which would have required each
legislative district contain at least six precincts. The Legislative Management rejected the portion of the committee's
report relating to this bill draft.

In a special session held November 7-11, 2011, the Legislative Assembly adopted the committee's 47-district
plan included in House Bill No. 1473 (2011) with minor amendments to legislative district boundaries and a change
in the effective date from December 1 to November 25, 2011. The bill was heard by the Joint Legislative Redistricting
Committee and approved by the 62" Legislative Assembly by a vote of 60 to 32 in the House and 33 to 14 in the
Senate.

FEDERAL LAW
Before 1962, the courts followed a policy of nonintervention with respect to legislative redistricting. However, in
1962, the United States Supreme Court, in Baker v. Carr, 369 U.S. 186 (1962), determined the courts would provide
relief in state legislative redistricting cases when there are constitutional violations.

Population Equality
In Reynolds v. Sims, 377 U.S. 533 (1964), the United States Supreme Court held the equal protection clause of
the 14t Amendment to the United States Constitution requires states to establish legislative districts substantially
equal in population. The Court also ruled both houses of a bicameral legislature must be apportioned on a population
basis. Although the Court did not state what degree of population equality is required, it stated "what is marginally
permissible in one state may be unsatisfactory in another depending upon the particular circumstances of the case."

The measure of population equality most commonly used by the courts is overall range. The overall range of a
redistricting plan is the sum of the deviation from the ideal district population--the total state population divided by
the number of districts--of the most and the least populous districts. In determining overall range, the plus and minus
signs are disregarded, and the number is expressed as an absolute percentage.

In Reynolds, the United States Supreme Court recognized a distinction between congressional and legislative
redistricting plans. That distinction was further emphasized in a 1973 Supreme Court decision, Mahan v. Howell,
410 U.S. 315 (1973). In that case, the Court upheld a Virginia legislative redistricting plan that had an overall range
among House districts of approximately 16 percent. The Court stated broader latitude is afforded to the states under
the equal protection clause in state legislative redistricting than in congressional redistricting in which population is
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the sole criterion of constitutionality. In addition, the Court said the Virginia General Assembly's state constitutional
authority to enact legislation dealing with political subdivisions justified the attempt to preserve political subdivision
boundaries when drawing the boundaries for the House of Delegates.

A 10 percent standard of population equality among legislative districts was first addressed in two 1973 Supreme
Court decisions--Gaffney v. Cummings, 412 U.S. 735 (1973), and White v. Regester, 412 U.S. 755 (1973). In those
cases, the Court upheld plans creating house districts with overall ranges of 7.8 percent and 9.9 percent. The Court
determined the overall ranges did not constitute a prima facie case of denial of equal protection. In White, the Court
noted, "[vlery likely larger differences between districts would not be tolerable without justification 'based on

legitimate considerations incident to the effectuation of a rational state policy'.

Justice William J. Brennan's dissents in Gaffney and White argued the majority opinions established a 10 percent
de minimus rule for state legislative district redistricting. He asserted the majority opinions provided states would
be required to justify overall ranges of 10 percent or more. The Supreme Court adopted that 10 percent standard
in later cases.

In Chapman v. Meier, 420 U.S. 1 (1975), the Supreme Court rejected the North Dakota Legislative Assembly
redistricting plan with an overall range of approximately 20 percent. In that case, the Court said the plan needed
special justification, but rejected the reasons given, which included an absence of a particular racial or political
group whose power had been minimized by the plan, the sparse population of the state, the desire to maintain
political boundaries, and the tradition of dividing the state along the Missouri River.

In Conner v. Finch, 431 U.S. 407 (1977), the Supreme Court rejected a Mississippi plan with a 16.5 percent
overall range for the Senate and a 19.3 percent overall range for the House. However, in Brown v. Thomson,
462 U.S. 835 (1983), the Court determined adhering to county boundaries for legislative districts was not
unconstitutional even though the overall range for the Wyoming House of Representatives was 89 percent.

In Brown, each county was allowed at least one representative. Wyoming has 23 counties and its legislative
apportionment plan provided for 64 representatives. Because the challenge was limited to the allowance of a
representative to the least populous county, the Supreme Court determined the grant of a representative to that
county was not a significant cause of the population deviation that existed in Wyoming. The Court concluded the
constitutional policy of ensuring each county had a representative, which had been in place since statehood, was
supported by substantial and legitimate state concerns and had been followed without any taint of arbitrariness or
discrimination. The Court found the policy contained no built-in biases favoring particular interests or geographical
areas and that population equality was the sole other criterion used. The Court stated a legislative apportionment
plan with an overall range of less than 10 percent is not sufficient to establish a prima facie case of invidious
discrimination under the 14" Amendment which requires justification by the state. However, the Court further
concluded a plan with larger disparities in population creates a prima facie case of discrimination and must be
justified by the state.

In Brown, the Supreme Court indicated giving at least one representative to each county could result in total
subversion of the equal protection principle in many states. That would be especially true in a state in which the
number of counties is large and many counties are sparsely populated and the number of seats in the legislative
body does not significantly exceed the number of counties.

In Board of Estimate v. Morris, 489 U.S. 688 (1989), the Supreme Court determined an overall range of
132 percent was not justified by New York City's proffered governmental interests. The city argued that because
the Board of Estimate was structured to accommodate natural and political boundaries as well as local interests,
the large departure from the one-person, one-vote ideal was essential to the successful government of the city--a
regional entity. However, the Court held the city failed to sustain its burden of justifying the large deviation.

In a federal district court decision, Quilter v. Voinovich, 857 F.Supp. 579 (N.D. Ohio 1994), the court ruled a
legislative district plan with an overall range of 13.81 percent for House districts and 10.54 percent for Senate
districts did not violate the one-person, one-vote principle. The court recognized the state interest of preserving
county boundaries, and the plan was not advanced arbitrarily. The decision came after the Supreme Court
remanded the case to the district court. The Supreme Court stated in the previous district court decision, the district
court mistakenly held total deviations in excess of 10 percent cannot be justified by a policy of preserving political
subdivision boundaries. The Supreme Court directed the district court to follow the analysis used in Brown, which
requires the court to determine whether the plan could reasonably be said to advance the state's policy, and if so,
whether the population disparities exceed constitutional limits.
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Although the federal courts generally have maintained a 10 percent standard, a legislative redistricting plan
within the 10 percent range may not be safe from a constitutional challenge if the challenger is able to show
discrimination in violation of the equal protection clause. In Larios v. Cox, 300 F.Supp.2d 1320 (N.D. Ga. 2004), a
federal district court in Georgia found two legislative redistricting plans adopted by the Georgia General Assembly
which had an overall range of 9.98 percent violated the "one person one vote" principle. Although legislators and
redistricting staff indicated they prepared the plans under the belief that an overall range of 10 percent would be
permissible without demonstrating a legitimate state interest, the district court found the objective of the plan,
protection of certain geographic areas and protection of incumbents from one party did not justify the deviations
from population inequality, particularly in light of the fact that plans with smaller deviations had been considered.
With respect to protection of incumbents, the court indicated while it may be a legitimate state interest, in this case
the protection was not accomplished in a consistent and neutral manner. Although protection of political subdivision
boundaries is viewed as a traditional redistricting principle, the court held regional protectionism was not a legitimate
justification for the deviations in the plans. The United States Supreme Court upheld the district court opinion in
Larios.

In Evenwel v. Abbot, 136 S. Ct. 1120 (2016), the Texas Legislature redrew Senate districts based on total
population, rather than registered voter population. Opponents of the redistricting plan argued the use of total
population, rather than voter population, gave voters in districts with a large immigrant population a
disproportionately weighted vote compared to voters in districts with a small immigrant population. The Supreme
Court held states may, but are not required to, use total population when drawing districts to comply with the
one-person, one-vote principles under the equal protection clause.

In Harris v. Arizona Independent Redistricting Commission, 136 S. Ct. 1301 (2016), the Supreme Court upheld
a redistricting plan with an overall deviation of 8.8 percent. The Supreme Court held even though partisanship may
have played a role in developing the plan "the population deviations were primarily a result of good-faith efforts to
comply with the Voting Rights Act." The plaintiffs failed to meet the burden of showing it was more probable than
not that the deviation predominately resulted from the use of illegitimate redistricting factors.

Case law has established if a legislative redistricting plan with an overall range of more than 10 percent is
challenged, the state has the burden to demonstrate the plan is necessary to implement a rational state policy and
the plan does not dilute or eliminate the voting strength of a particular group of citizens. A plan with an overall range
of less than 10 percent may be subject to challenge if the justifications for the deviations are not deemed legitimate
and plans with lower deviations have been considered.

Partisan Gerrymandering

Before 1986 the courts took the position that partisan or political gerrymandering was not justiciable. In Davis v.
Bandemer, 478 U.S. 109 (1986), the United States Supreme Court stated political gerrymandering is justiciable.
However, the Court determined the challengers of the legislative redistricting plan failed to prove the plan denied
them fair representation. The Court stated a particular "group's electoral power is not unconstitutionally diminished
by the simple fact of an apportionment scheme that makes winning elections more difficult, and a failure of
proportional representation alone does not constitute impermissible discrimination under the Equal Protection
Clause." The Court concluded "unconstitutional discrimination occurs only when the electoral system is arranged
in a manner that will consistently degrade a voter's or group of voters' influence on the political process as a whole."
Therefore, to support a finding of unconstitutional discrimination, there must be evidence of continued frustration of
the will of the majority of the voters or effective denial to a minority of voters of a fair chance to influence the political
process.

In 2004 a sharply divided Supreme Court addressed a challenge to a congressional redistricting plan adopted
in Pennsylvania. In Vieth v. Jubelirer, 541 U.S. 267 (2004), four of the justices concluded partisan gerrymandering
cases are nonjusticiable due to a lack of judicially discernible and manageable standards for addressing the claims.
One other justice concurred in the opinion, but on other grounds, and the remaining four justices issued three
dissenting opinions. Despite the challenge being dismissed, a majority of the court--the four dissenting justices and
the one justice concurring in the decision to dismiss the claim--continued to maintain partisan gerrymandering cases
may be adjudicated by the courts.

The Supreme Court again issued a divided opinion 2 years later in League of United Latin American Citizens v.
Perry, 548 U.S. 399 (2006). In that decision, six justices wrote opinions and five justices agreed partisan
gerrymandering cases are justiciable. However, the court did not agree on a standard for addressing claims and
the partisan gerrymandering claim was dismissed.
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The question of whether partisan gerrymandering cases are justiciable was settled by the Supreme Court in
2019. In the consolidated case of Rucho v. Common Cause, 139 S. Ct. 2428 (2019), the congressional redistricting
maps for North Carolina and Maryland were challenged as unconstitutional partisan gerrymanders. In Rucho, the
Supreme Court held "partisan gerrymandering claims present political questions beyond the reach of the federal
courts." The Court further stated, "the Constitution supplies no objective measure for assessing whether a districting
map treats a political party fairly." However, the Court noted state courts may look to state statutes and state
constitutions for guidance and standards to apply in partisan gerrymandering cases.

Instances in which state courts have addressed partisan gerrymandering include League of Women Voters of
Florida v. Detzner, 172 So. 3d 363 (Fla. 2015). In this case, the challengers of the plan alleged the congressional
redistricting plan was drawn to favor incumbent lawmakers and the Republican Party in violation of the Fair Districts
Amendment to the Constitution of Florida, which prohibits political consideration in redistricting. The Florida
Supreme Court upheld the trial court's findings that the map was tainted by the unconstitutional intent alleged and
the Legislature was required to redraw the boundaries of several districts.

Partisan gerrymandering also was addressed at the state level in League of Women Voters of Pennsylvania v.
Commonwealth, 644 Pa. 287 (2018). In this case, the challengers of the plan alleged the state's 2011 congressional
plan violated the Free and Equal Elections Clause of the Constitution of the Commonwealth of Pennsylvania by
providing one party an unfair advantage. The Pennsylvania Supreme Court found the plan lacked compactness
and split local jurisdiction boundaries to an inordinate degree. The court held application of traditional redistricting
principles must be the overriding consideration when preparing a redistricting map to avoid a violation of the Free
and Equal Elections Clause. The Supreme Court held the map unconstitutional and substituted the 2011 map with
a remedial map drawn by a special master.

Thus, though now precluded at the federal level, partisan gerrymandering cases may be justiciable in state court.

Multimember Districts and Racial or Language Minorities

According to data compiled by the National Conference of State Legislatures, North Dakota is 1 of 10 states that
have multimember districts. Section 2 of the federal Voting Rights Act prohibits a state or political subdivision from
imposing voting qualifications, standards, practices, or procedures that result in the denial or abridgment of a
citizen's right to vote on account of race, color, or status as a member of a language minority group. A language
minority group is defined as "persons who are American Indian, Asian American, Alaskan Natives, or of Spanish
heritage." A violation of Section 2 may be proved through a showing that as a result of the challenged practice or
standard, the challengers of the plan did not have an equal opportunity to participate in the political process and to
elect candidates of their choice.

Many decisions under the Voting Rights Act have involved questions regarding the use of multimember districts
to dilute the voting strengths of racial and language minorities. In Reynolds, the United States Supreme Court held
multimember districts are not unconstitutional per se; however, the Court has indicated it prefers single-member
districts, at least when the courts draw the districts in fashioning a remedy for an invalid plan. The Court has stated
a redistricting plan including multimember districts will constitute an invidious discrimination only if it can be shown
the plan, under the circumstances of a particular case, would operate to minimize or eliminate the voting strength
of racial or political elements of the voting population.

The landmark case addressing a Section 2 challenge is Thornburg v. Gingles, 478 U.S. 39 (1986). In that case,
the Supreme Court stated a minority group challenging a redistricting plan must prove:

1. The minority is sufficiently large and geographically compact to constitute a majority in a single-member
district;

2. The minority is politically cohesive; and

3. In the absence of special circumstances, bloc voting by the majority usually defeats the minority's preferred
candidate. To prove that bloc voting by the majority usually defeats the minority group, the use of statistical
evidence is necessary.

Until redistricting in the 1990s, racial gerrymandering--the deliberate distortion of boundaries for racial
purposes--generally had been used in the South to minimize the voting strength of minorities. However, because
the United States Department of Justice and some federal courts had indicated states would be required to
maximize the number of minority districts when redistricting, many states adopted redistricting plans that used racial
gerrymandering to create more minority districts or to create minority influence districts when there was not sufficient
population to create a minority district. As a result, a number of redistricting plans adopted in the 1990s were
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challenged by white voters on equal protection grounds and the United States Supreme Court subsequently has
held several redistricting plans to be unconstitutional as a result of racial gerrymandering.

In Shaw v. Reno, 509 U.S. 630 (1993), the Supreme Court invalidated a North Carolina plan due to racial
gerrymandering. In that case, the Court made it clear race-conscious redistricting may not be impermissible in all
cases. However, the Court held the plan to a test of strict scrutiny and required the racial gerrymander be narrowly
tailored to serve a compelling state interest. The Court stated if race is the primary consideration in creating districts
"without regard for traditional districting principles," a plan may be held to be unconstitutional.

Through the Shaw decision and subsequent decisions of the United States Supreme Court, the Court indicated
unless race was the predominant factor in the creation of a district, a racial gerrymander challenge is not likely to
be successful. In addition, the Court articulated seven policies that have been identified as being "traditional
districting principles." Those policies are:

1. Compactness.

Contiguity.

Preservation of political subdivision boundaries.
Preservation of communities of interest.
Preservation of cores of prior districts.

Protection of incumbents.

N o o bk~ weDd

Compliance with Section 2 of the Voting Rights Act.

Section 5 of the Voting Rights Act requires certain states and political subdivisions to submit their redistricting
plans to the United States Department of Justice or the district court of the District of Columbia for review. Section 5
of the Voting Rights Act applied to states and political subdivisions that demonstrated a history of voter
discrimination. However, in 2013, the formula used to determine which jurisdictions were subject to the preclearance
requirements in Section 5 was held unconstitutional by the Supreme Court in Shelby County v. Holder, 133 S. Ct.
2612 (2013). Thus, states and jurisdictions formerly subject to review are no longer required to submit their
redistricting plans for preclearance under Section 5.

POSSIBLE ISSUES TO ADDRESS
The following are issues that may have to be addressed by the committee in beginning this study:
e What parameters should be followed in preparing plans?
e Should the committee limit consideration to plans that establish a certain number of districts?
e How should the Air Force base populations be addressed?
¢ How should the plan effectuate the staggering of terms of members of the Legislative Assembly?
e What will be the proper procedure for submitting proposed plans for consideration by the committee?
¢ How often should the committee meet?

e Should the committee meet in locations other than Bismarck?

North Dakota Legislative Council 10 August 2021
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North Dakota Legislative Redistricting Committee

Testimony of Lisa DeVille
Mandaree, ND
Mandan, Hidatsa, Arikara Nation

Chairman Devlin and members of the legislative redistricting committee,

Dosha, my name is Lisa DeVille and I am a citizen of the Mandan, Hidatsa, and Arikara Nation in Fort
Berthold. I grew up in Mandaree where I and my family are lifelong residents of our ancestral lands. Thank you
for the opportunity to testify today.

The Mandan, Hidatsa, and Arikara Nation is a federally recognized tribe in the state of North Dakota, located in
the counties of Dunn, Mountrail, McKenzie, Mercer, Ward and McLean. The Mandan, Hidatsa, and Arikara
Nation is a sovereign nation governed by its Tribal Business Council. We have an enrollment of nearly 17,000
members. Under the 2020 Census, the population of the reservation was 8,350. The total population in North
Dakota increased overall between 2010 and 2020 from 672,591 residents to 779,094, representing a 15.8%
increase. The Native American population outpaced the state, and grew by 29.7% in the last decade. The Fort
Berthold Reservation is within North Dakota State District 4, which elects two members to the State House (at-
large), and one member to the Senate.

Currently, District 4 is represented by three Republicans: Senator Jordan Kannianen, Representative Clayton
Fegley, and Representative Terry B. Jones. Prior to the 2016 election, the District had a Democratic senator and
one Democratic representative for several years. In 2020 I challenged Senator Kannianen and unfortunately
was not able to be elected even though portions of the district on the reservation strongly supported myself and
House of Representatives candidate Thomasina Mandan.

Every decade new district lines are drawn that give each of our votes equal weight, each of our voice’s equal
stature, and each of our communities equal resources. Voters pick our leaders, and our leaders should not pick
their voters. To determine how we will be represented and how funds for schools, hospitals, and other essential
services will be allocated we need legislators that work with tribal citizens as well as government.

Representation at state, county, and federal level is not all about oil and gas. We Native American/Indigenous
people have our own voice. The Non-Native American have been speaking for us since they landed here.

Recently, I gave a short comment on redistricting during the ND and MHA Tribal relations meeting.

I support implementation of subdistricts. We need to be at the table when decisions are made that impact our
lives and possibly the lives of future generations. There should be no assumption that ND knows what is best
for us Indigenous people when our culture, tradition, and beliefs are different and often not taken into account
when decisions are made.

Again, we need to be at the table and we need fair representation in North Dakota.
Maacagiraac-Thank you for this opportunity to speak to you.
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North Dakota Native Vote
PO Box 226

Bismarck, North Dakota
58502
info@ndnativevote.org

9/15/2021
North Dakota Legislative Redistricting Committee
Testimony of Nicole Donaghy North Dakota Native Vote, Executive Director

Chairman Devlin and members of the Redistricting Committee,

My name is Nicole Donaghy, I’m a citizen of the Standing Rock Nation and a descendant of the
Turtle Mountain Band of Chippewa and the Mandan, Hidatsa, and Arikara people. I live in
Lincoln, North Dakota and I'm the Executive Director of North Dakota Native Vote.

North Dakota Native Vote is a non-profit, non-partisan grassroots organization that initially
formed in response to the 2018 US Supreme Court decision to uphold the voter identification law
that had the potential to disproportionately adversely affect over 5,000 Native voters in North
Dakota. Our mission is to create and affect policy to promote equitable representation for the
Native people of North Dakota.

I joined North Dakota Native Vote in 2018 because the imbalance of power in our state was very
apparent to me after being a community organizer for years. I’ve worked on education issues,
protection of land, air, and water, and now civic engagement. [ soon realized that the issues that I
was working on often stem from a lack of inclusion and representation in the decision making
processes.

In North Dakota, the Native American population grew by 29.7% in the last decade, it is North
Dakota Native Vote’s ask that the Committee take into consideration the perspectives of each of
the Tribes as well as tribal members in the redistricting process.

We are asking the Committee to adopt single-member House districts to prevent the dilution of
Native American votes. Tribes and tribal members in North Dakota have had to fight for the right
to vote, whether by defeating voter 1.D. laws, opposing district lines that dilute the Native
American vote, or by demanding on reservation polling locations. As we have seen in our early
beginning as an organization, tribal citizens in North Dakota have been overburdened by policy
that is created by decision makers with little input from their tribal constituents. At-large voting
systems, like the current one used for the North Dakota State House, violate the Voting Rights Act
when they dilute minority voting power by preventing tribal members from electing the candidate
of their choice.

Our State Constitution in Article IV subsection 2, paragraph 2 states “The legislative assembly
may... provide for the election of senators at large and representatives at large or from subdistricts
from those districts.” North Dakota Century Code 54-03-015 Legislative subsection 2 also

www.ndnativevote.org
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Redistricting Overview

Redistricting Committee
August 2021
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Redistricting Plan Directive

House Bill No. 1397 (2021)

» The Chairman of the Legislative Management must appoint a
committee to develop a redistricting plan.

» Districts in the plan must be of a compact and contiguous nature and
conform to constitutional requirements regarding population equality.

* The committee may adopt additional guidelines and principles in
preparing the plan.

* The plan must be submitted to the Legislative Management by

November 30, 2021.

* The Chairman of the Legislative Management shall request the
Governor call a special session so the Legislative Assembly may
adopt a redistricting plan in time for use in the 2022 primary election.

Leqislative Councll
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Requirements of the
Constitution of North Dakota

 Membership of the Senate must range between 40-54
members.

* Membership of the House must range between 80-108
members.

* The state must be divided into as many districts as there are
senators and the districts must be of compact and contiguous

territory.
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Requirements of the
Constitution of North Dakota

* The Legislative Assembly must guarantee, as nearly as
practicable, that every elector is equal to every other elector in
the power to cast ballots for legislative candidates.

* One senator and at least two representatives must be
apportioned to each senatorial district.

* Two senatorial districts may be combined when a single
member senatorial district includes a federal facility or
installation containing over two-thirds of the population of a
single member senatorial district and elections may be at large
or-from subdistricts.
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Requirements of the
Constitution of North Dakota

* Districts ascertained after the 1990 federal decennial census
must continue until the adjournment of the first regular session
after each federal decennial census, or until changed by law.

* The Legislative Assembly must establish by law a procedure
whereby one-half of the members of the Senate and one-half of
the members of the House of Representatives, as nearly as
practicable, are elected biennially.
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Requirements of the
North Dakota Century Code

* [n addition to the constitutional requirements, North Dakota
Century Code Section 54-03-01.5 requires a legislative
redistricting plan based on any census taken after 1999 must
provide the Senate consist of 47 members and the House
consist of 94 members.

 Legislative districts must be as nearly equal in population as is
practicable and population deviations from district to district
must be kept at a minimum.
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Requirements of the
North Dakota Century Code

The total population variance of all districts from the average
district population may not exceed recognized constitutional

limitations.

« Overall range is the measure of population equality most commonly
used by the courts, with a 10 percent standard first established in 1973.

* The overall range of a redistricting plan is the sum of the deviation from
the ideal district population for the most and the least populous district.

» For example, if the most populous district exceeds the ideal district population by
4.2 percent, and the least populous district falls short of the ideal district
population by 4.1 percent, the overall range for the redistricting plan would be 8.3

percent.
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Requirements of the
North Dakota Century Code

* Section 54-03-01.13 provides for the staggering of terms.

» Section 16.1-01-02.2 outlines procedures for special elections and
allows the Governor to call a special election to be held 90 days after
the call if a referendum petition has been submitted to refer a
measure or part of a measure that establishes a legislative
redistricting plan.

* If redistricting of the Legislative Assembly becomes effective after
the organization of political parties and before the primary or general
election, Section 16.1-03-17 requires political parties in newly
established precincts and districts to reorganize as closely as
possible in conformance with Chapter 16.1-03 in order to comply
with primary election filing deadlines.
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Redistricting History in North Dakota

1931-62

* The Legislative Assembly did not redistrict itself, despite the
requirement in the Constitution of North Dakota for the Legislative
Assembly to apportion itself after each federal decennial census.

1963-75

« Nearly constant state of litigation.

1981

* A 12-member interim committee used a consultant to assist in
developing a 53-district plan. The redistricting plan was adopted during
a reconvened session of the Legislative Assembly in November 1981.
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Redistricting History in North Dakota
1991

« A 16-member interim committee contracted with a consultant for computer-
related services and developed a 49-district plan. The redistricting plan was
adopted during a special session of the Legislative Assembly in November 1991.

2001

« A 15-member interim committee used laptops with redistricting software to
develop a 47-district plan. The redistricting plan was adopted during a special
session of the Legislative Assembly in November 2001.

2011

* A 16-member interim committee used laptops with redistricting software to
develop a 47-district plan. The redistricting plan was adopted during a special
session of the Legislative Assembly in November 2011.
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Federal Law

« 14" Amendment to the United States Constitution (1868)

 Individuals are guaranteed equal protection under the law.

« 151" Amendment to the United States Constitution (1870)

* “The rig{ht of citizens of the United States to vote shall not be denied or abridged by
the United States or by any State on account of race, color, or previous condition of

servitude.”

- Baker v. Carr, 369 U.S. 186 (1962)

» Determined the courts would provide relief in state legislative redistricting cases when
there are constitutional violations.

 Voting Rights Act of 1965
« Enacted as a tool to aid in the enforcement of the 14th and 15" Amendments.

« Banned the use of literacy tests.

* Provided federal oversi%ht of voter registration in areas where less than 50 percent of
the minority population had registered to vote.
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Federal Law — Population Equality

Reynolds v. Sims, 377 U.S. 533 (1964)

« The equal protection clause of the 14" Amendment requires states to
establish legislative districts substantially equal in population.

« Both houses of a bicameral legislature must be apportioned on a
population basis.

« Overall range is the most commonly used measure of population
equality.
» Overall range equals the sum of the percentage deviation of the largest district

and the percentage deviation of smallest district, disregarding plus and minus
signs.
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Federal Law — Population Equality

* If a legislative redistricting plan with an overall range of more
than 10 percent is challenged, the state has the burden to
demonstrate the plan is necessary to implement a rational state
policy and the plan does not dilute or eliminate the voting
strength of a particular group of citizens.

* A plan with an overall range of less than 10 percent may be
subject to challenge if the justifications for the deviations are not
deemed legitimate and plans with lower deviations have been

considered.
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Federal Law — Partisan Gerrymandering

Rucho v. Common Cause, 139 S.Ct. 2428 (2019)

* In 2019, the question of whether partisan gerrymandering cases are
justiciable was settled by the Supreme Court, which stated "partisan
gerrymandering claims present political questions beyond the reach of
the federal courts."

* The Court further stated, "the [United States] Constitution supplies no
objective measure for assessing whether a districting map treats a
political party fairly."

« However, the Court noted state courts may look to state statutes and
state constitutions for guidance and standards to apply in partisan
gerrymandering cases.
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Federal Law — Multimember Districts and
Racial or Language Minorities

* North Dakota is 1 of 10 states that have multimember districts.

» Section 2 of the federal Voting Rights Act prohibits a state or
political subdivision from imposing voting qualifications,
standards, practices, or procedures that result in the denial or
abridgment of a citizen's right to vote on account of race, color,
or status as a member of a language minority group.

« A language minority group is defined as "persons who are American
Indian, Asian American, Alaskan Natives, or of Spanish heritage."
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Federal Law — Multimember Districts and
Racial or Language Minorities

Thornburg v. Gingles, 478 U.S. 39 (1986)

A minority group challenging a redistricting plan must prove:

1. The minority is sufficiently large and geographically compact to
constitute a majority in a single-member district;

2. The minority is politically cohesive; and

3. Inthe absence of special circumstances, bloc voting by the majority
usually defeats the minority's preferred candidate. To prove bloc
voting by the majority usually defeats the minority group, the use of
statistical evidence is necessary.
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Federal Law — Multimember Districts and
Racial or Language Minorities

Shaw v. Reno, 509 U.S. 630 (1993)

* |f race was not the predominant factor in the creation of a district, a
racial gerrymander challenge is not likely to be successful.

* |f race was the predominant factor in the creation of a district, the
district will be evaluated under a test of strict scrutiny, where it must be
show the district was narrowly tailored to serve a compelling state
interest.

Common types of gerrymandering include:

« Packing — overconcentrating a minority group into one or only a few districts.

» Cracking — splitting a geographically compact minority group into multiple districts
in order to dilute the voting power of the minority group.
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Federal Law — Traditional Districting
Principles

ltems identified as traditional districting principles include:
1. Compactness.

Contiguity.

Preservation of political subdivision boundaries.

Preservation of communities of interest.

Preservation of cores of prior districts.

Protection of incumbents.

2
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1. Compactness
Districts must be geographically compact.
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2. Contiguity

Districts must consist of a single shape with a connected boundary.
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3. Preservation of Political Subdivision

Boundaries

Avoid excessively splitting political subdivision boundaries.
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4. Preservation of Communities of Interest

» Twenty-six states take into account preservation of communities
of interest.

« Communities of interest are neighborhoods, communities, or
groups of individuals who would benefit from being retained in a
single district due to shared interests, policy concerns, or
characteristics.

* They are often self-defined by the members of the community.

« Race and ethnicity can play a role in defining a community of
interest, but cannot be the sole defining characteristic.
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5. Preservation of Cores of Prior Districts

* Eleven states require prior districts to be maintained, to the
extent possible after adjusting for population deviations, to
maintain continuity of representation.

* One approach to preserving cores of prior districts is starting
with existing boundary lines, rather than a blank map, and
adjusting those boundaries to meet population equality
requirements.
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6. Protection of Incumbents

* Twelve states require drafters to avoid pairing incumbents.

 Placing two or more incumbents in a single district leads to one
iIncumbent having to move, retire, or be defeated.

* The policy against pairing incumbents aims to promote
continuity of representation.
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Issues to Address

* What parameters should be followed in preparing plans?

« Should the committee limit consideration to plans that establish
a certain number of districts?

* How should the Air Force base populations be addressed?
* How should the plan effectuate the staggering of terms of

members of t

ne Legislative Assembly?

« What will be the proper procedure for submitting proposed
plans for consideration by the committee?

« How often should the committee meet?
« Should the committee meet in locations other than Bismarck?
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