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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

Movant,

Misc. No. ( )

V.

ERIC WIENCKOWSKI,
Respondent.

DECLARATION OF HOLLY F.B. BERLIN

I, Holly F.B. Berlin, hereby declare, pursuant to 28 U.S.C. § 1746, as follows:

1. | am a Trial Attorney with the United States Department of Justice, Civil Rights
Division, Voting Section, attorney for the movant, the United States of America, in the above-
referenced action. | have been assigned to litigate this matter, and | am familiar with the
proceedings herein. I make this declaration in connection with the United States” Motion to
Compel Eric Wienckowski’s Compliance with Subpoena, dated June 15, 2022,

2. Attached hereto as Exhibit 1 is a true and correct copy of the Complaint filed in
United States v. Texas, No. 3:21-cv-299 (W.D. Tex. Dec. 6, 2021), ECF No. 1.

3. Attached hereto as Exhibit 2 is a true and correct copy of the Amended
Complaint filed in LULAC v. Abbott, No. 3:21-cv-259 (W.D. Tex. June 6, 2022), ECF No. 318.

4. Attached hereto as Exhibit 3 is a true and correct copy of an Order of the Court
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in LULAC v. Abbott, No. 3:21-cv-259 (W.D. Tex. Dec. 10, 2021), ECF No. 83.

5. Attached hereto as Exhibit 4 is a true and correct copy of an excerpt of the
Hearing Transcript for the October 4, 2021, hearing held in the House Redistricting Committee
in the Texas Legislature.

6. Attached hereto as Exhibit 5 is a true and correct copy of the subpoena served
on Eric Wienckowski on May 3, 2022.

7. Attached hereto as Exhibit 6 is a true and correct copy of Eric Wienckowski’s
Obijections and Responses, received on May 17, 2022.

8. Attached hereto as Exhibit 7 is a true and correct copy of excerpts of the

privilege log of Adam Foltz.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: Washington, D.C.
June 15, 2022

By:  /s/Holly F.B. Berlin
HOLLY F.B. BERLIN
Trial Attorney
Voting Section
Civil Rights Division
United States Department of Justice
holly.berlin@usdoj.gov
(202) 532-3514
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No. 3:21-cv-299

STATE OF TEXAS and JOHN SCOTT, in his
official capacity as Texas Secretary of State,

Defendants.

COMPLAINT

The United States of America, plaintiff herein, alleges:

L. The 2020 Census confirmed that Texas is one of the most diverse states in the
nation. Anglos—i.e., non-Latino White Texans—are now less than 40 percent of the State’s
population, and Latinos soon will be the State’s largest population group. Between 2010 and
2020, Texas grew by nearly 4 million residents, and the minority population represents 95% of
that growth.

2. Soon after the release of 2020 Census data, the Texas Legislature enacted
redistricting plans for the Texas Congressional delegation and the Texas House through an
extraordinarily rapid and opaque legislative process.

3. The Legislature refused to recognize the State’s growing minority electorate.
Although the Texas Congressional delegation expanded from 36 to 38 seats, Texas designed the
two new seats to have Anglo voting majorities. Texas also intentionally eliminated a Latino
electoral opportunity in Congressional District 23, a West Texas district where courts had

identified Voting Rights Act violations during the previous two redistricting cycles. It failed to
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draw a seat encompassing the growing Latino electorate in Harris County. And it surgically
excised minority communities from the core of the Dallas-Fort Worth Metroplex (DFW) by
attaching them to heavily Anglo rural counties, some more than a hundred miles away, placing
them in a congressional district where they would lack equal electoral opportunity.

4. Texas also eliminated Latino electoral opportunities in the State House plan
through manipulation or outright elimination of districts where Latino communities previously
had elected their preferred candidates. In the San Antonio region and in South Texas, Texas
replaced Latinos in House Districts 118 and 31 with high-turnout Anglo voters, eliminating
minority electoral opportunities. And in El Paso and West Texas, the State eliminated a Latino
opportunity district entirely—reducing the number of districts in which Latinos make up a
citizen voting-age population majority from six to five—by overpopulating and packing
majority-Latino districts and under-populating nearby majority-Anglo districts.

5. This is not the first time Texas has acted to minimize the voting rights of its
minority citizens. Decade after decade, Texas has enacted redistricting plans that violate the
Voting Rights Act.

6. In enacting its 2021 Congressional and House plans, the State has again diluted
the voting strength of minority Texans and continued its refusal to comply with the Voting
Rights Act, absent intervention by the Attorney General or the federal courts.

7. The Attorney General files this action pursuant to Sections 2 and 12(d) of the
Voting Rights Act of 1965, as amended, 52 U.S.C. §§ 10301 and 10308(d), to enforce voting
rights guaranteed by the Fourteenth and Fifteenth Amendments to the United States Constitution.

8. Section 2 of the Voting Rights Act prohibits enforcement of any voting

qualification, prerequisite to voting, standard, practice, or procedure that either has a purpose of
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denying or abridging the right to vote on account of race, color, or membership in a language
minority group or results in the denial or abridgment of the right to vote on account of race,
color, or language minority status. The districting decisions described in this complaint violate
Section 2.
JURISDICTION AND VENUE

9. This Court has original jurisdiction of this action under 28 U.S.C. §§ 1331, 1345,
and 2201(a) and 52 U.S.C. § 10308(f).

10. Venue is proper in this Court under 28 U.S.C. §§ 124(d)(3) and 1391(b).

PARTIES

11. The Voting Rights Act authorizes the Attorney General to file a civil action on
behalf of the United States of America seeking injunctive, preventive, and permanent relief for
violations of Section 2 of the Act, 52 U.S.C. § 10308(d).

12. Defendant the State of Texas is one of the states of the United States of America.

13. Defendant John Scott is the Texas Secretary of State. The Texas Secretary of
State is the State’s chief election officer. The Office of the Texas Secretary of State is
responsible for maintaining uniform application, operation, and interpretation of all state election
laws. Secretary Scott’s relevant duties include, but are not limited to, preparing detailed and
comprehensive written directives and instructions and distributing these materials to the
appropriate state and local authorities having duties in the administration of state election laws.
Secretary Scott also is empowered to order a person performing official functions in the
administration of any part of the electoral processes to correct any conduct that impedes the free

exercise of a citizen’s voting rights. Secretary Scott is sued in his official capacity.
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ALLEGATIONS
The State of Texas

14. According to the 2020 Census, Texas has a total population of 29,145,505, with a
Hispanic/Latino population of 11,441,717 (39.3%), a non-Hispanic Black/African American
population of 3,629,872 (12.4%), and a non-Hispanic Asian American population of 1,717,386
(5.9%).

15.  According to the 2020 Census, Texas has a voting-age population (VAP) of
21,866,700, with a Hispanic/Latino VAP of 7,907,319 (36.2%), a non-Hispanic Black/African
American VAP of 2,661,244 (12.2%), and a non-Hispanic Asian American VAP of 1,289,444
(5.9%).

16. The 2015-2019 American Community Survey (ACS) estimated that the citizen
voting age population (CVAP) of Texas was 18,181,330, with a Hispanic/Latino CVAP of
5,429,160 (29.9%), a non-Hispanic Black/African American CVAP 0f 2,383,950 (13.1%), and a
non-Hispanic Asian American CVAP of 674,830 (3.7%).

17. Applying 2015-2019 ACS localized adult citizenship rates to 2020 Census data
provides a more contemporaneous CVAP estimate of 19,053,145, with a Hispanic/Latino CVAP
of 5,758,435 (30.2%), a non-Hispanic Black/African American CVAP of 2,543,628 (13.4%), and
a non-Hispanic Asian American CVAP of 845,903 (4.4%). Although Texas has used a different
methodology to estimate CVAP, its method creates a substantial time lag in dynamic statistics,
counts “some people who live outside the district . . . in the district estimates,” and excludes
“some people who live in the district . . . in the district estimates.” Tex. Legis. Council,

Estimating Citizen Voting Age Population Data (CVAP) 1 (2013).
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18. Between 2010 and 2020, the population of Texas increased by 3,999,944,
according to U.S. Census data. The Hispanic/Latino population increased by 1,980,796,
accounting for 49.5% of overall growth; the non-Hispanic Black/African American population
increased by 654,133, accounting for 16.4% of overall growth; and the non-Hispanic Asian
American population increased by 689,430, accounting for 17.2% of overall growth. By
contrast, the non-Hispanic White population increased by 187,252, accounting for only 4.7% of
overall growth.

Redistricting in Texas

19.  Inevery redistricting cycle since 1970, courts have found that one or more of
Texas’s statewide redistricting plans violated the United States Constitution or the Voting Rights
Act.! Moreover, after each decennial census during the period when Texas was required to
obtain preclearance of redistricting plans under Section 5 of the Voting Rights Act, 52 U.S.C.

§ 10304, the State enacted redistricting plans for the Texas House that violated Section 5.
Following the 1980 Census and 1990 Census, Texas also submitted plans for the Texas Senate or
the Texas Congressional delegation that violated Section 5. And during the 38 years that Texas
was covered by Section 5 of the Voting Rights Act, the Attorney General issued another 50

objection letters regarding local districting or redistricting plans.

! See Texas v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012) (three-judge court), vacated,
570 U.S. 928 (2013); LULAC v. Perry, 548 U.S. 399 (2006); Balderas v. Texas, No. 6:01-cv-
158, 2001 WL 36403750 (E.D. Tex. Nov. 14, 2001) (three-judge court) (per curiam); Bush v.
Vera, 517 U.S. 952 (1996); Terrazas v. Slagle, 789 F. Supp. 828 (W.D. Tex. 1991) (three-judge
court), aff’d sub nom. Richards v. Terrazas, 505 U.S. 1214 (1992); Upham v. Seamon, 456 U.S.
37 (1982); Terrazas v. Clements, 537 F. Supp. 514 (N.D. Tex. 1982) (three-judge court) (per
curiam); McDaniel v. Sanchez, 452 U.S. 130 (1981); White v. Regester, 412 U.S. 755 (1973);
White v. Weiser, 412 U.S. 783 (1973).
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20. The State of Texas’s lengthy history of discrimination in redistricting has
continued unabated into the twenty-first century, as the Supreme Court recognized when holding
that the State’s 2003 Congressional redistricting plan “undermined the progress of a racial group
that has been subject to significant voting-related discrimination.” LULAC v. Perry, 548 U.S.
399, 438-40 (2006); see also Bush v. Vera, 517 U.S. 952, 981-82 (1996) (plurality opinion);
White v. Regester, 412 U.S. 755, 767-70 (1973).

21.  During the last redistricting cycle, a three-judge court in Washington, D.C. found
that Texas failed to prove that its 2011 Congressional and House plans would not effect a
retrogression in the position of racial minorities with respect to their effective exercise of the
electoral franchise and failed to prove that its 2011 Congressional and Senate plans were not
enacted with discriminatory intent, although this decision was vacated after the Supreme Court’s
decision in Shelby County v. Holder, 570 U.S. 529 (2013). See Texas v. United States, 887 F.
Supp. 2d 133, 154 (D.D.C. 2012) (three-judge court), vacated, 570 U.S. 928 (2013). A second
three-judge court in San Antonio then affirmatively found that the 2011 Congressional and
House plans had been enacted with discriminatory intent and that the 2013 House plan contained
an unconstitutional racial gerrymander. See Abbott v. Perez, 138 S. Ct. 2305, 2334-35 (2018)
(2013 House); Perez v. Abbott, 253 F. Supp. 3d 864 (W.D. Tex. 2017) (three-judge court) (2011
Congress); Perez v. Abbott, 250 F. Supp. 3d 123 (W.D. Tex. 2017) (three-judge court) (2011
House); see also Abbott, 138 S. Ct. at 2317 (declining to address 2011 plans).

2021 Redistricting in Texas

22. On September 7, 2021, Texas Governor Greg Abbott announced a special

legislative session to begin on September 20, for the purpose of drawing statewide redistricting

plans.
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23. Once the special session began, redistricting plans and amendments moved at a
rapid pace with little transparency and limited opportunities for witness testimony.

24.  Minority legislators frequently decried the compressed timeline, changes made
without traditional deference to local delegations, the inability to invite expert testimony, the
minimal opportunities for public input, and an overall disregard for massive minority
population growth in Texas over the last decade.

25. Governor Abbott signed both Senate Bill 6, the 2021 Congressional Plan, and
House Bill 1, the 2021 House Plan, on October 25, 2021.

Congressional Redistricting Process

26. The Congressional redistricting process was truncated because of the special
session. Only three weeks passed between the unveiling of the initial proposal and the final
passage of the conference committee map.

27.  Prior to the start of the special session and the release of the Census data used
for redistricting, the House Redistricting Committee, chaired by Representative Todd Hunter,
and the Senate Redistricting Committee, chaired by Senator Joan Huffman, each held five
hearings to gather public testimony, including permitting the submission of written comments
and alternative redistricting plans through an online portal.

28. On September 27, 2021, Senator Huffman released the initial statewide
Congressional proposal.

29. The initial proposal had been drawn based in part on direction from Republican
members of the Texas Congressional delegation. As a result, while most Anglo members of the

Texas delegation had an opportunity to provide input on their districts, only one Latino member
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of the delegation and no Black members of the delegation had an opportunity to provide input
concerning their districts.

30.  Upon information and belief, individuals outside of the Texas legislature drew the
initial proposal, and the outside software used to draw this initial plan did not include the home
addresses of incumbent members. This resulted in the pairing of two of the four Black Members
of Congress from Texas in the initial statewide proposal.

31. The Senate Special Committee on Redistricting held only two public hearings on
the Congressional plan, on September 30 and October 4, 2021. The full Senate passed the
Congressional plan on October 8§, 2021. The House received the bill the very same day.

32. Senator Huffman stated that the redistricting plans complied with the Voting
Rights Act, but she declined to explain the substantive basis for that conclusion.

33.  Although House Redistricting Chair Hunter initially told members of the House
Redistricting Committee that the Texas House would generate its own statewide Congressional
plan, the Redistricting Committee instead took up the plan already passed by the Senate. The
Texas House officially took up the map passed by the Texas Senate on the same day as floor
consideration of the Texas House redistricting plan, limiting the opportunity for legislators to
analyze the Congressional plan and generate proposed amendments.

34, On October 13, 2021, the House Redistricting Committee held its only public
hearing on the Congressional plan. The public was provided with only 24 hours’ notice of the
hearing, and witnesses were given just 12 hours to register to testify virtually. The House
Redistricting Committee voted the Congressional plan out of committee without adopting any

amendments.
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35. The full Texas House considered the Congressional plan on October 16, 2021.
Although the House adopted several amendments, it rejected any proposals that would have
provided for additional minority electoral opportunity. The Texas House passed the amended
Congressional plan early in the morning on October 17, 2021.

36. The Senate did not concur with the House amendments, and the House and Senate
appointed a conference committee immediately. The conference committee reported out the
final Congressional plan later that day, on October 17, 2021.

37. The full House and Senate passed the conference committee’s plan the next day,
on October 18, 2021.

38. Governor Abbott signed the final Congressional plan into law on October 25,
2021.

Texas Congressional District 23 (West Texas)

39.  Using many of the same techniques applied in adopting the redistricting plans in
2011 and 2003, Texas intentionally reconfigured the 2021 version of District 23 to eliminate a
Latino electoral opportunity. District 23 in both the 2011 and 2003 Congressional plans violated
the Voting Rights Act. By eliminating a Latino electoral opportunity for the third time in three
decades, Texas has demonstrated a recalcitrant refusal to recognize the rights of Latino voters in
this region.

40. In 2006, the Supreme Court addressed a Section 2 challenge to the 2003
configuration of District 23. In doing so, the Court stated that the State’s actions bore “the mark
of intentional discrimination that could give rise to an equal protection violation.” LULAC v.
Perry, 548 U.S. at 440.

41. In 2012, a three-judge Court in Washington, D.C. found that although the version
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of District 23 created in 2006 as a remedy after LULAC v. Perry had provided Latino voters with
the ability to elect their preferred candidates, the 2011 Congressional plan “took that ability
away.” Texas, 887 F. Supp. 2d at 154. A three-judge court in Texas subsequently found that the
2011 Congressional plan’s “manipulation of Latino voter turnout and cohesion in [District] 23
denied Latino voters equal opportunity and had the intent and effect of diluting Latino voter
opportunity.” Perez, 253 F. Supp. 3d at 908.

42.  Under the current Congressional plan, adopted in 2013, District 23 encompasses
26 whole counties in West Texas and portions of La Salle, Bexar, and El Paso Counties.
Figure 1 depicts current District 23.

Figure 1: Current Congressional District 23 (Adopted 2013)
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43. This current configuration of District 23 is based on an interim remedy for a “not

insubstantial” retrogression claim under Section 5 that was then pending before the U.S. District

Court for the District of Columbia. Perez v. Perry, 891 F. Supp. 2d 808, 826-27 (W.D. Tex.

10
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2012) (three-judge court).

44. 2020 Census data and 2015-2019 ACS citizenship data indicate that District 23 in
the 2013 Congressional Plan has a Latino CVAP concentration of 62.1% (63.2% by Texas’s
estimate). In 2020, Spanish Surname Voter Registration (SSVR) in the district was 54.1%, and
Spanish Surname Turnout (SSTO) was 47.8%.2

45.  Under the current configuration of District 23, elections in this district have been
close, with the winner receiving either a plurality or narrow majority of the vote.

46. A cohesive majority of Latino voters in current District 23 have preferred Latino
Democrats in most primary and general elections. Nonetheless, voters in District 23 last elected
a Latino Democrat in 2012. In the 2020 general election, voters in District 23 elected Tony
Gonzales, a Latino Republican, with 50.6% of the vote. Latino voters in District 23 offered
cohesive support to Gonzales’ opponent, Democrat Gina Ortiz Jones (API).

47.  Inthe enacted 2021 Congressional plan, District 23 includes the same 26 whole
counties found in the current configuration, as well as all of La Salle County, a sparsely
populated county between Laredo and San Antonio. However, the enacted 2021 version of
District 23 contains very different portions of Bexar County and El Paso County than the 2013
version. It is from these counties that the new district draws most of its population. Figure 2

depicts enacted District 23.

2 SSVR denotes the percentage of registered voters with a last name on the State’s Spanish
surname list, in November 2020 unless otherwise noted. Unless otherwise noted, SSTO denotes
the percentage of voters who cast a ballot in the November 2020 general election whose last
name appears on the State’s Spanish surname list.

11
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Figure 2: Enacted Congressional District 23 (Adopted 2021)
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48. 2020 Census data and 2015-2019 ACS citizenship data indicate that the Latino
CVAP concentration in enacted 2021 District 23 is 56.3%, 5.8 percentage points lower than the
Latino CVAP in current District 23. Texas’s estimate indicates that enacted 2021 District 23 has
a Latino CVAP concentration of 57.8%, a drop of 5.4 percentage points from the estimate for
current District 23. In 2020, SSVR in enacted 2021 District 23 was 49.2%, a decrease of 4.9
percentage points from the current configuration. And SSTO was 42.9%, again a decrease of 4.9
percentage points from the current configuration. Table 1 sets out these changes in full.

Table 1: Congressional District 23 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
62.1 56.3 54.1 49.2 47.8 42.9
49. Latino voters in District 23 are cohesive in the most relevant elections, including

elections for District 23.

12
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50.  Inenacted 2021 District 23, bloc voting by Anglo voters will enable them to
usually defeat Latino voters’ preferred candidates.

51.  Asin 2011, the enacted Congressional plan deliberately makes District 23 more
Anglo and more Republican, thereby eliminating the opportunity for minority voters to elect
their preferred candidates. After Governor Abbott signed the enacted Congressional plan into
law, Adam Kincaid, the executive director of the National Republican Redistricting Trust, told
the New York Times that the “competitive Republican seats are off the board.”

52.  Alsoasin 2011, Texas made District 23 less of an electoral opportunity for
minority-preferred candidates by consciously replacing many of the district’s active Latino
voters with low-turnout Latino citizens, in an effort to strengthen the voting power of Anglo
citizens while preserving the superficial appearance of Latino control. Although the enacted
2021 Congressional plan reduces District 23’s Latino CVAP by 9.3%, the plan reduces District
23’s SSTO by 10.3%. The average SSTO for the precincts that Texas removed from District 23
1s 59.9%, while the average SSTO for the precincts that the State added to the district is 33.8%.

53. And as in 2011, Texas again relied on split precincts when crafting the new 2021
District 23. The State nearly quadrupled the number of split precincts in the district, from four in
the 2013 Congressional plan to 15 in the 2021 Congressional plan. More importantly, the
borders of District 23 split precincts in a manner that removed approximately half of Latino
CVAP from District 23 but removed only around one-third of Anglo CVAP from District 23.
While accurate racial data is available below the precinct level, accurate political data is not,
suggesting that many precinct splits have a racial basis.

54. During the redistricting process, Latino legislators advocated in both the Texas

House and the Texas Senate for District 23 to remain a Latino opportunity district. Legislators

13
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specifically warned that failure to do so would raise an inference of intentional discrimination, in
light of the lengthy history of Voting Rights Act litigation in this region. One legislator even
pointed out to his colleagues that the proposed configuration of District 23 combined areas with
low Latino participation rates and areas with high Anglo turnout. The Texas Legislature rejected
the relevant amendments.

55.  Rather than intentionally eliminating a Latino opportunity district, lawmakers
could have drawn District 23 as an effective Latino district. The Latino population in West
Texas is sufficiently large and geographically compact to constitute a majority in an additional
single-member district that would provide Latino voters with an electoral opportunity.

Texas Congressional Districts in the Dallas-Fort Worth Metroplex

56. The enacted Congressional plan intentionally discriminates against minority
voters in DFW by excising rapidly changing communities from DFW-based districts and
attaching them instead through a narrow strip to several heavily Anglo counties. By cracking
minority communities and submerging urban minority voters among rural Anglos, the
Congressional map effectively turns back a decade of rapid Latino population growth and
preserves Anglo control of most remaining districts, particularly District 24.

57. Between the 2010 Census and the 2020 Census, Dallas County’s population
increased by over 245,000 residents. The Latino population increased by 151,895, making up
over 60% of that growth, such that Latinos now comprise roughly 41% of Dallas County’s
population and 37% of County VAP. The Black population of Dallas County increased by
53,226, consistent with the overall growth rate, such that African Americans continue to
comprise 22% of Dallas County’s population and VAP. At the same time, the Anglo population

of Dallas County decreased by 59,706. As a result, the Anglo population share of Dallas County

14
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decreased from 33% to 28%, and Anglo VAP share decreased from 38% to 32%.

58.  Between the 2010 Census and the 2020 Census, Tarrant County’s population
increased by over 300,000 residents. The Latino population increased by 137,930, making up
46% of that growth, such that Latinos now comprise 29% of Tarrant County’s population and
26% of County VAP. The Black population of Tarrant County increased by 105,101, making up
35% of that growth, such that African Americans now comprise 18% of Tarrant County’s
population and 17% of County VAP. At the same time, the Anglo population of Tarrant County
decreased by 32,251. As a result, the Anglo population share of Tarrant County decreased from
52% to 43%, and Anglo VAP share decreased from 57% to 47%.

59.  Inthe current (2013) Congressional plan, nine districts are located at least
partially in Dallas or Tarrant Counties: Districts 5, 6, 12, 24, 25, 26, 30, 32, and 33. No district
has a Black or Latino eligible voter majority. However, Black eligible voters make up a near-
majority in District 30, located in south Dallas County, and Latino eligible voters make up a
near-majority in District 33, which extends across Dallas and Tarrant Counties. Both Districts
30 and 33 in the 2013 Congressional plan provide minority voters with electoral opportunities.
Districts 5, 6, 12, 24, 25, 26, and 32 are primarily Anglo. Figure 3 depicts the current

Congressional Districts in DFW.

15



Case 3:21Gas6(R32-DEMmIATS - MiB uentiheRild86:2/06i4d (BAe/2B oPdfe 17 of 46

Figure 3: DFW Current Congressional Plan (Adopted 2013)
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60. A three-judge court in Texas established the layout of current District 33 to
address intentional discrimination in the 2011 Congressional plan. Following a full trial, the
Court found that the State had “acted at least in part with a racially discriminatory motive in
enact[ing] [the 2011] Congressional plan” with regard to the districts in DFW in particular.”
Perez, 253 F. Supp. 3d at 962. This finding rested in part on the deliberate assignment of dense
Latino neighborhoods to a “lightning bolt” extension into Tarrant County from a heavily Anglo
district based in Denton County, a district where Latino voters would not have the opportunity to
elect their preferred candidates. /d. at 934-38, 947, 953-55.

61. 2020 Census data and 2015-2019 ACS citizenship data indicate that District 30 in
the 2013 Congressional plan has a Black CVAP of 49.3% (51.9% by Texas’s estimate). Latino
CVAP in District 30 is also 24.4% (23.0% by Texas’s estimate). Voters in District 30
consistently have elected Representative Eddie Bernice Johnson (B) since 1992.

62. 2020 Census data and 2015-2019 ACS citizenship data indicate that District 33 in

the 2013 Congressional plan has a Latino CVAP of 47.8% (48.0% by Texas’s estimate). Black

16
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CVAP in District 33 is also 24.2% (23.8% by Texas’s estimate). In 2020, SSVR in this district
was 41.5%, and SSTO was 38.9%. District 33 voters have elected Marc Veasey (B) across the
last decade.

63. Districts 5, 6, 12, 24, 25, 26, and 32—the Anglo-controlled districts—in the 2013
Congressional plan have Latino CVAP concentrations of 17.6%, 18.3%, 16.8%, 16.2%, 15.5%,
14.5%, and 16.3%, respectively (15.8%, 16.8%, 16.0%, 15.7%, 14.8%, 13.3% and 15.4% by
Texas’s estimate). Black CVAP concentrations in those districts are 16.4%, 22.0%, 10.3%,
13.6%, 7.2%, 9.6%, and 14.2%, respectively (16.5%, 20.9%, 8.9%, 12.8%, 7.2%, 8.5%, and
13.5% by Texas’s estimate). In 2020, voters in these districts elected Representatives Lance
Gooden (A), J.K. “Jake” Ellzey (A), Kay Granger (A), Beth Van Duyne (A), Roger Williams
(A), Michael Burgess (A), and Colin Allred (B).

64. District 24, a suburban district straddling Dallas, Denton, and Tarrant Counties,
saw a particularly close election in 2020 between an Anglo candidate, Beth Van Duyne, and a
Black-Latina candidate, Candace Valenzuela. Though the district had reliably elected Anglo
candidates over the last decade, the 2020 race was hotly contested and deemed a toss-up in the
days leading up to the election. Ultimately, Van Duyne defeated Valenzuela but only by a razor-
thin margin—Iess than two percentage points.

65. The enacted 2021 Congressional plan reconfigures the districts based in DFW,
using configurations similar to the “lightning bolt” found to be intentionally discriminatory in the
2011 Congressional plan. Figure 2 depicts the enacted 2021 Congressional plan for DFW. (The

unnumbered orange district is District 6.)
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Figure 4: DFW Enacted Congressional Plan (Adopted 2021)

66.  In the enacted 2021 Congressional Plan, Districts 30 and 33—the two minority

opportunity districts—have Black CVAP concentrations of 46.7% and 26.8%, respectively
(49.0% and 27.1% by Texas’s estimate). These districts also have Latino CVAP concentrations
0f'21.9% and 41.2%, respectively (20.4% and 41.7% by Texas’s estimate).

67. In the enacted 2021 Congressional Plan, Districts 5, 6, 12, 24, 25, 26, and 32—the
Anglo-controlled districts—have Latino CVAP concentrations of 18.4%, 21.9%, 17.6%, 12.5%,
15.4%, 13.4%, and 21.0%, respectively (16.5%, 20.8%, 16.5%, 11.7%, 14.3%, 12.5%, and
20.2%, by Texas’s estimate). Black CVAP concentrations in those districts are 14.7%, 15.3%,
11.7%, 7.0%, 11.7%, 9.4%, and 22.3%, respectively (14.1%, 14.6%, 10.5%, 6.0%, 11.1%, 8.3%,
and 22.5%, by Texas’s estimate). Table 2 sets out the demographic changes in DFW

Congressional districts in full.
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Table 2: DFW Congressional District Comparison

District Latino CVAP Black CVAP
2013 Plan | 2021 Plan | 2013 Plan | 2021 Plan
5 17.6 18.4 16.4 14.7
6 16.8 20.8 20.9 14.6
12 16.0 16.5 8.9 10.5
24 15.7 11.7 12.8 6.0
25 14.8 14.3 7.2 11.1
26 14.5 13.4 9.6 9.4
30 23.0 204 51.9 49.0
32 15.4 20.2 13.5 22.5
33 48.0 41.7 23.8 27.1
68.  Among numerous changes in DFW, the enacted 2021 Congressional plan reduces

the presence of District 24 in northwest Dallas County, moving the district out of most of the
City of Irving. This is notable because the incumbent, Beth Van Duyne, is a former Mayor of
Irving. However, Irving changed dramatically between the 2010 Census and the 2020 Census,
shifting from majority Anglo in 2010 to barely one-fifth Anglo in 2020. Thus, removing most of
Irving removed a substantial minority community from District 24, a community that had
threatened the electoral prospects of the Anglo incumbent.

69. Only 19 precincts in current District 24, under the 2013 Congressional Plan, have
a Latino CVAP concentration over 40%. The enacted 2021 Congressional plan removes all but
two of these precincts from District 24. As a result, the district’s Latino CVAP decreased by
approximately 23%. Moreover, the two precincts left in District 24 in the 2021 Congressional
plan with substantial Latino CVAP have near-zero Latino electoral participation.

70. For District 24 to lose most of Irving, neighboring District 33 had to move north.
However, simply moving the border of District 33 north would have left the district with
substantial excess population. Therefore, the enacted 2021 Congressional plan inserts an

extension of District 6 into the middle of the Dallas portion of District 33 to take in that excess
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population.

71. The District 6 appendage resembles a seahorse in Dallas County, and it
incorporates several diverse neighborhoods. Much of the seahorse configuration overlaps with
current House District 105, which elected Anglos in 2012, 2014, and 2016, before electing
Representative Thresa “Terry” Meza (L) in 2018 and 2020. This shift is particularly notable,
given that a three-judge court in Texas found that House District 105 had originally been drawn
based on race in 2011 to dilute Latino voting strength by maximizing the Anglo population of the
district. See Perez, 250 F. Supp. 3d at 169-71. The remainder of District 6 in the enacted 2021
Congressional plan includes seven rural majority-Anglo counties outside of Dallas County and
Tarrant County. Nonetheless, due in part to the addition of this appendage, the enacted 2021
Congressional plan increases the Latino CVAP share of District 6 by roughly 20%.

72. The enacted 2021 Congressional plan maintains Districts 30 and 33 as minority
opportunity districts but deliberately prevents minority voters from impacting elections in
District 24.

73. Latino voters in DFW, including Latino voters in enacted 2021 Congressional
District 24, are cohesive in the most relevant elections.

74. Black voters in DFW, including Black voters in enacted 2021 Congressional
District 24, are cohesive in the most relevant elections.

75. In enacted 2021 Congressional District 24, bloc voting by Anglo voters will
enable them usually to defeat Latino and Black voters’ preferred candidates.

Texas Congressional Districts in Harris County
76. The enacted 2021 Congressional plan situates one of the two new Texas

Congressional districts in Harris County, in and around Houston, due to massive population
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growth in the area. Most of that population growth occurred within the Latino community, but
Texas crafted the new 38th Congressional district to give Harris County’s shrinking Anglo
population control of yet another Congressional seat. Creating an additional Anglo seat dilutes
Latino voting strength in Harris County, particularly because the population growth occurred
primarily in the Latino community.

77.  Between the 2010 Census and the 2020 Census, Harris County’s population
increased by nearly 640,000. The Latino population increased by 363,169, making up the
majority of that growth, such that Latinos now comprise 43% of Harris County’s population and
40% of County VAP. At the same time, the Anglo population of Harris County decreased by
40,053. As aresult, Anglo population share decreased from 33% to 28%, and Anglo VAP share
decreased from 37% to 31%.

78.  In the current 2013 Congressional plan, nine districts are located at least partially
in Harris County: Districts 2, 7, 8, 9, 10, 18, 22, 29, and 36. District 29, in eastern greater
Houston, is the only one in which a majority of eligible voters are Latino, and this district
provides Latino voters with an opportunity to elect their preferred representatives. District 9, in
southwestern greater Houston, and District 18, in central Houston and the surrounding areas,
provide Black voters with electoral opportunities. Districts 2, 7, 8, 10, 22, and 36 are primarily
Anglo. Figure 5 depicts the current congressional districts in Harris County. (The unnumbered

green district is District 10, and the unnumbered red district is District 36.)
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Figure 5: Current Harris County Congressional Districts (Adopted 2013)

79. 2020 Census data and 2015-2019 ACS citizenship data indicate that District 29 in
the 2013 Congressional plan 2013 has a Latino CVAP majority of 64.4% (65.1% by Texas’s
estimate) and provides Latino voters with electoral opportunity. In 2020, SSVR in this district
was 58.8%, and SSTO was 55.8%. District 29 voters elected Representative Sylvia Garcia (L)
by wide margins over her general election opponents in 2018 and 2020. Voters in this district
had elected Representative Gene Green (A) for over two decades, until his decision not to run for
reelection in 2018.

80.  Districts 9 and 18—the two Black opportunity districts—in the 2013
Congresional plan have Latino CVAP concentrations of 27% and 28.3%, respectively (25.8%
and 27.6% by Texas’s estimate). 2020 SSVR in these districts was 19.5% and 21.2%, and 2020
SSTO was 18.1% and 19.6%, respectively. Districts 9 and 18 also have Black CVAP

concentrations of 45.3% and 42.9%, respectively (46.6% and 44.0% by Texas’s estimate).
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Voters in District 18 have elected Representative Sheila Jackson Lee (B) for over 25 years, and
voters in District 9 have elected Representative Al Green (B) for the past 16 years.

81. Districts 2, 7, 8, 10, 22, and 36—the Anglo-controlled districts—in the 2013
Congresional plan have Latino CVAP concentrations of 24%, 22.6%, 16.3%, 21.0%, 21.4%, and
19.6%, respectively (22.2%, 21.2%, 14.3%, 19.2%, 21.2%, and 18.1%, by Texas’s estimate). In
2020, SSVR in these districts was 17.4%, 15.5%, 10.8%, 14.5%, 16.2%, and 13.8%, and SSTO
was 15.7%, 13.9%, 9.1%, 13.0%, 14.4%, and 11.8%, respectively. In 2020, voters in these
districts elected Representatives Dan Crenshaw (A), Lizzie Fletcher (A), Kevin Brady (A),
Michael McCaul (A), Troy Nehls (A), and Brian Babin (A).

82. The enacted 2021 Congressional plan creates a new District 38 in outlying
northern and western Harris County, areas in which a majority of eligible voters are Anglo, while
maintaining Anglo eligible voter majorities in Districts 2 and 8 and preserving substantial Anglo
pluralities in Districts 7, 22, and 36. Figure 6 depicts the enacted 2021 Congressional District

plan for Harris County. (The unnumbered orange district is District 36.)
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Figure 6: Enacted Harris County Congressional Districts (Adopted 2021)

83. The enacted 2021 Congressional plan prevents the emergence of a second Latino
opportunity district by establishing roughly 18% to 21% Latino CVAP concentrations in each
Anglo-controlled district, often by combining portions of Harris County with other more heavily
Anglo counties. The enacted Congressional plan also maintains roughly 25% to 28% Latino
CVAP concentrations in the two Black opportunity districts, while also packing District 29 by
adding Latino population to a district that already allowed Latino voters to elect their preferred
candidates to Congress.

84.  Inthe enacted 2021 Congressional plan, 2020 Census data and 2015-2019 ACS
citizenship data indicate that the new Congressional district, District 38, has a Latino CVAP
concentration of 18.9% (17.7% by Texas’s estimate). 2020 SSVR and SSTO in the district were
13.2% and 12.1%, respectively.

85. In the enacted 2021 Congressional plan, Districts 2, 7, 8, 22, and 36—the existing

Anglo-controlled districts—have Latino CVAP concentrations of 21.7%, 20.8%, 22.4%, 23.1%,
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and 22.0%, respectively (19.2%, 19.8, 20.7%, 23.2%, and 20.7% by Texas’s estimate). In 2020,
SSVR in these districts was 14.8%, 14.3%, 16.0%, 17.1%, and 16.2%, and SSTO was 13.3%,
13.1%, 14.1%, 14.5%, and 14.2%, respectively. District 10 in the enacted plan no longer enters
Harris County.

86.  Inthe enacted 2021 Congressional Plan, Districts 9 and 18—the two Black
opportunity districts—have Latino CVAP concentrations of 25.8% and 28.5% respectively
(24.4% and 27.9% by Texas’s estimate). 2020 SSVR in these districts was 19.0% and 21.5%,
and 2020 SSTO was 17.1% and 19.9%, respectively. Districts 9 and 18 also have Black CVAP
concentrations of 45.4% and 40.3%, respectively (46.8% and 40.9% by Texas’s estimate).

87.  Inthe enacted 2021 Congressional Plan, District 29 has a Latino CVAP
concentration of 62.0% (62.2% by Texas’s estimate). 2020 SSVR in this district was 56.2%, and
2020 SSTO was 53.1%. Table 3 sets out the Latino demographic changes in Harris County
Congressional districts.

Table 3: Harris County Congressional District Comparison

District Latino CVAP SSVR
2013 Plan | 2021 Plan | 2013 Plan | 2021 Plan
2 22.2 19.2 17.4 14.8
7 21.2 19.8 15.5 14.3
8 14.3 20.7 10.8 16.0
9 25.8 24.4 19.5 19.0
10 21.0 n/a 14.5 n/a
18 27.6 27.9 21.2 21.5
22 21.4 23.1 16.2 17.1
29 65.1 62.2 58.8 56.2
36 19.6 22.0 13.8 16.2
38 17.7 13.2
88.  Enacted District 38 does not provide an opportunity for Latino voters to elect

representatives of their choice.
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89. The creation of another Latino electoral opportunity Congressional district in
Harris County was discussed during the legislative redistricting process. Indeed, minority
legislators introduced alternative plans with the stated goal of creating a new Latino opportunity
district in Harris County, without undermining minority electoral opportunities elsewhere in the
Houston area. The Texas House and the Texas Senate declined to adopt these amendments.

90. Senator Huffman, the Chair of the Senate Special Committee on Redistricting,
publicly stated that, after discussion with the Office of the Texas Attorney General, “we saw no
strong basis in evidence that a new minority opportunity district should be drawn in the new
maps.” However, she did not provide the relevant analysis to other members of the Senate.

91. The Latino community in Harris County is sufficiently large and geographically
compact to constitute a majority in a second single-member district that would provide Latino
voters with an electoral opportunity, without undermining existing opportunity districts.
Specifically, a second Latino opportunity district can be crafted in southeastern Harris County,
composed of parts of current Districts 2, 29, and 36.

92. In the past decade, multiple courts have found that voting is racially polarized in
Harris County. See, e.g. Rodriguez v. Harris Cnty., 964 F. Supp. 2d 686, 754-75 (S.D. Tex.
2013).

93. Latino voters in Harris County, including Latino voters in enacted District 38, are
cohesive in the most relevant elections.

94, In enacted 2021 District 38, bloc voting by Anglo voters will enable them usually

to defeat Latino voters’ preferred candidates.
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2021 Texas House Redistricting Process

95.  Following Texas House tradition, House Redistricting Committee Chair Hunter
solicited proposed maps from members, beginning on September 9, 2021. This included both
requests for individual proposed districts and requests for “consent plans,” on which all members
of a county delegation had agreed, to be dropped into a statewide proposal. By tradition, the
Texas House typically defers to consent redistricting plans submitted by a complete county
delegation.

96. Chair Hunter unveiled a statewide proposed House plan on September 30, 2021.

97. The House Redistricting Committee held its sole hearing on the House plan on
October 4, 2021. When laying out his proposal, Chair Hunter repeatedly asserted that the
Committee should rely on minority VAP, rather than CVAP, which he claimed “leave[s] out
important information.” This ignored decades of Voting Rights Act precedent.

98.  During the October 4 hearing, Chair Hunter also acknowledged that he had hired
Adam Foltz, a Wisconsin-based redistricting operative, to draw maps and placed him on the
payroll of the nonpartisan Texas Legislative Council, rather than on the House Redistricting
Committee. This effectively hid Foltz’s role from other members of the Redistricting Committee
until the Texas Tribune published a story on September 29.

99. The House Redistricting Committee adopted only two substantial changes to the
statewide House proposal, neither of which improved electoral opportunities for minority voters.

100.  Consideration of the House redistricting plan on the Texas House floor began on
October 12 and concluded with a final vote after 3 a.m. on October 13. Overall, less than two
weeks passed between introduction of the statewide proposal and the final substantive

consideration.
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101.  During floor debate, the House rejected numerous amendments proposed by
minority members to increase minority voters’ electoral opportunities and influence. On the
other hand, floor amendments substantially altered several majority-minority districts, against the
wishes of most members of the local delegations.

102.  Of particular note, Representative Jacey Jetton of Fort Bend County carried an
amendment to districts in Bexar County, although during debate he was unable to provide
substantive details regarding the proposal. The Bexar County delegation had agreed to a consent
redistricting plan for Bexar County, and the Jetton Amendment substantially altered that plan.
The House approved the Amendment over the objection of most of the Bexar County delegation
and established the final configuration of District 118.

103. The Texas Senate passed the Texas House plan without amendment, and the
Texas Legislature sent House Bill 1, the 2021 House Plan, to Governor Abbott on October 18,
2021. Governor Abbott signed House Bill 1 into law on October 25, 2021.

Texas House District 118 (Bexar County)

104. The enacted House plan eliminates Latino voters’ opportunity to elect
representatives of their choice in District 118, a Bexar County district in and around the City of
San Antonio. The enacted plan substantially reduces Latino population share to the point that the
district no longer has a majority 2020 SSVR or SSTO, thereby enabling Anglo voters to defeat
Latino voters’ preferred candidates, even in high turnout general elections.

105.  In the current (2013) House plan, District 118 includes dense neighborhoods
within Loop 410, southern San Antonio, outlying communities in southern Bexar County, and a
small portion of eastern and northeastern Bexar County, including Randolph Air Force Base.

Figure 7 depicts current House District 118.
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Figure 7: Current House District 118 (Adopted 2013)

106. 2020 Census data and 2015-2019 ACS citizenship data indicate that the 2013
version of District 118 has a Latino CVAP concentration of 68.1% (68.2% by Texas’s estimate).
In 2020, SSVR in District 118 was 59.5%, and SSTO was 55.7%.

107. District 118 consistently elected Latino Democrats in regular elections through
the past decade. In the 2020 general election, voters in District 118 reelected Representative Leo
Pacheco with 56.8% of the 58,558 votes cast. However, in August 2021, Representative
Pacheco resigned to take a full-time college teaching position.

108. In low turnout special elections in 2016 and 2021, voters in District 118 elected a
Latino Republican, John Lujan, who was not the Latino candidate of choice. In January 2016,
Lujan won a special election with 52.4% of only 3,589 votes cast, and his same Democratic

opponent defeated him in the 2016 general election. Lujan won again in a November 2021
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special election, this time with 51.2% of the 11,569 votes cast, and he currently represents the
district.

109. The House Redistricting Committee plan in 2021 left District 118 largely intact,
reflecting the agreed-upon plan of the Bexar County delegation. However, Representative Jetton
of Fort Bend County offered an amendment on the House floor that reconfigured District 118.
Despite the objection of most members of the Bexar County delegation, the House adopted the
Jetton Amendment, which established the final configuration of District 118.

110.  In the enacted 2021 House plan, District 118 loses much of its territory inside
Loop 410, including nearly all of the dense Latino neighborhoods north of SW Military Drive.
To replace this lost population, the enacted plan adds large portions of southwest Bexar County
and increases the portion of the district on the eastern and northeastern boundary of Bexar
County, particularly around Randolph Air Force Base. Figure 8 depicts enacted House District
118.

Figure 8: Enacted House District 118 (Adopted 2021)
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111. 2020 Census data and 2015-2019 ACS citizenship data indicate that enacted 2021
District 118 has a Latino CVAP concentration of 57.5%, a reduction of 10.6 percentage points
from the current plan. Texas’s estimate indicates that District 118 in the enacted 2021 House
plan has a Latino CVAP concentration of 56.4%, a reduction of 11.8 percentage points from the
current plan. In 2020, SSVR in enacted 2021 District 118 was 47.6%, and SSTO was 43.9%.
Thus, the enacted 2021 House plan reduces SSVR in District 118 by 11.9 percentage points and
reduces SSTO in District 118 by 11.8 percentage points, eliminating the Latino voting majority.
Table 4 sets out these changes in full.

Table 4: House District 118 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
68.1 57.5 59.5 47.6 55.7 43.9

112.  Enacted 2021 District 118 no longer provides an opportunity for Latino voters to
elect representatives of their choice.

113.  The elimination of a Latino electoral opportunity in the 2021 version of District
118 was easily avoidable. The House Redistricting Committee’s statewide map preserved the
Latino electoral opportunity in District 118, without undermining minority electoral
opportunities elsewhere in Bexar County.

114. District 118 in the statewide plan passed by the Texas House Redistricting
Committee (H2176) can serve as an illustrative district demonstrating that the Latino community
in southern Bexar County is sufficiently large and geographically compact to constitute a
majority in an additional single-member district that would provide Latino voters with an

electoral opportunity.
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115. Latino voters in District 118 under both the current 2013 House plan and the
enacted 2021 House plan are cohesive in the most relevant elections in the last decade.

116. In District 118 under the enacted 2021 House plan, bloc voting by Anglo voters
will enable them usually to defeat Latino voters’ preferred candidates.

Texas House District 31 (South Texas)

117. The enacted 2021 House plan also eliminates Latino voters’ opportunity to elect
representatives of their choice in District 31, a South Texas district stretching from the Rio
Grande to the San Antonio region. The enacted 2021 plan substantially reduces Latino
population share and takes advantage of extreme Anglo bloc voting to overwhelm the working-
class Latino electorate. Although Latino voters in District 31 reelected their preferred candidate
by a comfortable margin in 2020, the incumbent switched parties shortly after Governor Abbott
signed the House plan into law.

118.  In the current 2013 House plan, District 31 encompasses ten sparsely populated

South Texas counties. Figure 9 depicts current House District 31.
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Figure 9: Current House District 31 (Adopted 2013)

119. 2020 Census data and 2015-2019 ACS citizenship data indicate that District 31 in
the 2013 House plan has a Latino CVAP concentration of 75.4% (77.2% by Texas’s estimate).
In 2020, SSVR in District 31 was 74.1%, and SSTO was 68.7%.

120. Representative Ryan Guillen has represented House District 31 since 2003. In the
2020 general election, voters in District 31 reelected Guillen with over 58% of the vote.

121. Representative Guillen served on the House Redistricting Committee, but he did
not appear to have had significant input into the composition of his district. District 31 did not

change from the statewide initial proposal to the final enacted plan.
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122.  In the enacted 2021 House plan, District 31 includes 11 counties, extending
further north than in the current configuration. Figure 10 depicts enacted 2021 House District
31.

Figure 10: Enacted House District 31 (Adopted 2021)

123. 2020 Census data and 2015-2019 ACS citizenship data indicate that enacted 2021
District 31 has a Latino CVAP concentration of 64.5%, a reduction of 10.9 percentage points
from the current plan. Texas’s estimate indicates that 2021 District 31 has a Latino CVAP
concentration of 66.6%, a reduction of 10.6 percentage points from the current plan. In 2020,
SSVR in enacted 2021 District 31 was 63.9%, and SSTO was 56.3%. Thus, the enacted 2021
House plan reduces SSVR in District 31 by 10.2 percentage points and reduces SSTO in District

31 by 12.4 percentage points. Table 5 sets out these changes in full.
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Table 5: House District 31 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
75.4 64.5 74.1 63.9 68.7 56.3

124.  Enacted 2021 District 31 no longer provides an opportunity for Latino voters to
elect representatives of their choice.

125.  Soon after passage of the 2021 House plan, political observers identified the
district as substantially less favorable to Representative Guillen. Although voters in District 31
had elected Guillen as a Democrat for nearly two decades, less than a month after enactment of
the 2021 House plan, Guillen switched parties from Democratic to Republican.

126.  The elimination of a Latino electoral opportunity in the 2021 version of District
31 was easily avoidable. For example, by moving Jim Wells County and Kleberg County from
District 43 to District 31 and moving Wilson County and Karnes County from District 31 to
District 43, it would be possible to reduce overall population deviations in the two districts,
improve compactness, and restore Latino voting strength in District 31.

127.  An illustrative district composed of the following eleven whole counties would
establish that the Latino community in South Texas is sufficiently large and geographically
compact to constitute a majority in an additional single-member district that would provide
Latino voters with an electoral opportunity: Brooks, Duval, Kenedy, Jim Hogg, Jim Wells,
Kleberg, La Salle, Live Oak, McMullen, Starr, and Zapata.

128.  Latino voters in District 31 are cohesive in the most relevant elections, including

elections for House District 31.
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129. In District 31 under the enacted 2021 House plan, extreme bloc voting by Anglo
voters will enable them usually to defeat Latino voters’ preferred candidates, despite Latino
voters making up a majority of the electorate.

130. Latino voters in South Texas bear the effects of discrimination to an even greater
degree than do minority voters in some other parts of the State, which hinders their ability to
participate effectively in the political process despite population majorities. For example, the
estimated average per capita income for Latino residents of Starr County—the most populous
border county in District 31—is only $14,126, according to 2015-2019 ACS data. In Wilson
County, a majority-Anglo County added to District 31 by the enacted House plan, the estimated
average per capita income for Anglo residents is $37,788, according to the same data.

Texas House Districts in El Paso and West Texas

131. The enacted 2021 House plan entirely removes District 76 from El Paso County,
eliminating an effective Latino opportunity district and pairing two Latina incumbents. This
allowed the House plan to substantially overpopulate heavily Latino districts in El Paso County
and West Texas and substantially underpopulate heavily Anglo districts in West Texas and the
Panhandle, protecting Anglo voting strength and Anglo incumbents in a slow-growth region.

132.  Under the current 2013 House plan, El Paso County and West Texas are divided
into six heavily Latino districts.

133.  Under the current 2013 House plan, five districts are contained entirely within El
Paso County (Districts 75, 76, 77, 78, and 79), and a sixth, District 74, is spread across twelve

counties. Figure 11 depicts the current 2013 House districts in El Paso County and West Texas.
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Figure 11: Current El Paso and West Texas House Districts (Adopted 2013)

|

134. 2020 Census data and 2015-2019 ACS citizenship data indicate that Districts 74,
75,76, 77,78, and 79 in the 2013 House plan have Latino CVAP concentrations of 74.5%,
87.7%, 86.7%, 74.3%, 66.5%, and 78.5%, respectively (74.5%, 89.4%, 85.8%, 73.3%, 65.4%,
and 79.2% by Texas’s estimate). In 2020, SSVR in these districts was 67.7%, 76.6%, 79.7%,
62.4%, 53.2%, and 69.5%, and 2020 SSTO was 62.9%, 75.9%, 80.1%, 60.7%, 52.7%, and
70.6%.

135. In 2020, voters in these districts elected Eddie Morales (L), Mary Gonzélez (L),
Claudia Ordaz Perez (L), Evelina “Lina” Ortega (L), Joe Moody (L), and Art Fierro (L).

136. Few elections for the Texas House have been contested in these districts.

137.  In the current 2013 House plan, each of these districts provided Latino voters with

the opportunity to elect their preferred representatives to the Texas House.
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138.  In the enacted 2021 House plan, Districts 74, 75, 77, 78, and 79 include a portion
of El Paso County. District 76 has been removed entirely from the region. Figure 12 depicts the
enacted 2021 House districts in El Paso County and West Texas.

Figure 12: Enacted El Paso and West Texas House Districts (Adopted 2021)

139.  In the enacted 2021 House plan, the five remaining districts in El Paso and West
Texas are uniformly overpopulated, by an average of 4.25% above the ideal population. District
77 is overpopulated by 4.95% above the ideal, and District 78 is overpopulated by 4.88% above
the ideal.

140. Because the enacted 2021 House Plan overpopulated the El Paso and West Texas
districts, it is possible to uniformly underpopulate heavily Anglo districts in West Texas and the
Panhandle. Specifically, Districts 69, 71, 72, 82, 83, 84, 86, 87, and 88 are underpopulated by an

average of 3.75% below the ideal population. District 69 is underpopulated by 4.52% below the
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ideal, and District 86 is underpopulated by 4.63% below the ideal. Both are less than 25%
Latino CVAP.

141. By removing District 76 from El Paso County, the enacted 2021 House plan pairs
Representative Claudia Ordaz Perez of District 76 and Representative Lina Ortega of District 77.

142. By moving District 74 into El Paso County, the enacted 2021 House plan pairs
sizeable Latino communities in El Paso and Eagle Pass, which are nearly 500 miles apart.

143.  Inthe enacted 2021 House plan, 2020 Census data and 2015-2019 ACS
citizenship data indicate that Districts 74, 75, 77, 78, and 79 have Latino CVAP concentrations
of 75.6%, 87.9%, 86.0%, 67.4%, and 76.6%, respectively (77.4%, 89.8%, 85.6%, 66.4%, and
75.1% by Texas’s estimate). In 2020, SSVR in these districts was 68.2%, 76.9%, 76.6%, 53.9%,
and 67.4%, and 2020 SSTO was 65.2%, 76.0%, 75.9%, 52.8%, and 69.0%, respectively. Table 6
sets out those changes in full.

Table 6: El Paso and West Texas House District Comparison

District Latino CVAP SSVR
2013 Plan | 2021 Plan | 2013 Plan | 2021 Plan
74 74.5 75.6 67.7 68.2
75 87.7 87.9 76.6 76.9
76 86.7 n/a 79.7 n/a
77 74.3 86.0 62.4 76.6
78 66.5 67.4 53.2 53.9
79 78.5 76.6 69.5 67.4

144. Latino voters in El Paso and West Texas are cohesive in the most relevant
elections in the past decade.

145. Latino voters in this region outside of Districts 74, 75, 77, 78, and 79 in the
enacted 2021 House plan—most notably in Districts 53 and 81—will not be able to elect their

preferred candidates due to Anglo bloc voting.
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146.  The elimination of District 76 as a Latino electoral opportunity district in the
enacted 2021 House plan could have been avoided. The Latino community in El Paso and West
Texas is sufficiently large and geographically compact to allow for six districts with Latino
CVAP majorities that would provide an electoral opportunity to Latino voters. In one such
configuration, District 75 would include a portion of El Paso County and areas to the east,
whereas District 74 would extend father north from the border, while still maintaining an
adequate Latino population share to provide an electoral opportunity.

Additional Facts Relevant to Inquiry into Discriminatory Purpose
and Totality of Circumstances

147. Texas has a long history of official discrimination touching on the right to vote.
Beyond redistricting, as described in Paragraphs 19-21, supra, federal intervention has been
necessary to eliminate numerous other procedures or devices intentionally used to restrict
minority voting in Texas. See, e.g., White, 412 U.S. at 768 (poll tax); Terry v. Adams, 345 U.S.
461 (1953) (private primary); Smith v. Allwright, 321 U.S. 649 (1944) (white primary); Nixon v.
Herndon, 273 U.S. 536 (1927) (exclusion of minorities). In recent years, courts have found that
Texas’s voter identification requirements discriminated against minority voters. See, e.g.,
Veasey v. Abbott, 830 F.3d 216, 243-65 (5th Cir. 2016) (en banc).

148.  Voting in Texas continues to be racially polarized throughout much of the State.
By one recent estimate, Anglo voters and Latino voters in Texas differ in their support for
statewide candidates by 30-40 percentage points. See, e.g., Veasey, 830 F.3d at 258. This
perpetuates a longstanding pattern of statewide polarization previously recognized by the
Supreme Court. See LULAC, 548 U.S. at 427.

149. Based on 2020 Census data and 2015-2019 ACS citizenship data, proportional

representation for Latino voters in Texas would be 11 Congressional seats and 45 Texas House
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seats. Under the enacted 2021 plans, Latino voters have the opportunity to elect their preferred
candidates in 7 Congressional seats and 29 Texas House seats. Latino voters also have the
opportunity to contribute to the election of preferred candidates in coalition with other minority
voters in one Congressional seat and 5 Texas House seats.

150. Based on 2020 Census data and 2015-2019 ACS citizenship data, proportional
representation for Black voters in Texas would be 5 Congressional seats and 20 Texas House
seats. Under the enacted plans, Black voters have the opportunity to elect their preferred
candidates in roughly 3 Congressional seats and 13 Texas House seats. Black voters also have
the opportunity to contribute to the election of preferred candidates in coalition with other
minority voters in one Congressional seat and 5 Texas House seats.

151. Latinos and African Americans are underrepresented as elected officials in Texas,
including in the Texas delegation to the U.S. House of Representatives and the Texas House.
Over sixty percent of Texas Legislators in the 87th Legislature are Anglo, even though Anglos
make up only 40% of Texas’s population, 43% of the State’s VAP, and a bare majority of
Texas’s CVAP.

152.  According to the Census Bureau Current Population Survey, only 63% of eligible
Latino Texans and 70% of eligible Black Texans were registered to vote in the 2020 Presidential
election, as compared to over 78% of eligible Anglo Texans. Overall, according to the Current
Population Survey, only 53% of eligible Latino Texans and 61% of Black Texans voted in the
2020 Presidential elections, as compared to 72% of eligible Anglo Texans.

153.  As of November 2020, only 24% of registered voters in Texas had Spanish

surnames (as defined by the State), substantially less than the Latino CVAP share.

41



Case 3:21Gas6(R32-DLMmIATS - MiB uentiheRild86:2/06i4d (BARe/22 oP4fe 43 of 46

154.  Significant socioeconomic disparities exist between Anglo and Latino residents of
Texas. These disparities hinder the ability of Latino residents to participate effectively in the
political process.

155.  According to ACS data, Latinos and Blacks in Texas experience poverty at
roughly twice the rate of Anglos, and the Anglo median household income is over one and one-
half times Latino and Black median household levels. Latinos and Blacks in Texas are also far
more likely than Anglos to be unemployed and to lack a high school diploma.

156. In the third quarter of 2021, the unemployment rate for Black Texas residents was
9.2%, more than double the 4.1% unemployment rate for Anglo Texans. The unemployment rate
for Latino Texans was 7.0%, again nearly twice as high as the rate for Anglo Texans.

157. Minority Texans also lack health insurance at substantially higher rates than do
Anglo Texas, with over a quarter of Latino Texans uninsured.

158. In areas including education, employment, and housing, Texas and jurisdictions
across the State similarly have engaged in widespread official discrimination. See, e.g., Consent
Decree, United States v. City of Austin, No. 1:14-cv-533 (W.D. Tex. June 9, 2014), ECF No. 3-4
(employment); United States v. Texas, 601 F.3d 354, 373-74 (5th Cir. 2010) (education); Dews v.
Town of Sunnyvale, 109 F. Supp. 2d 526, 571-73 (N.D. Tex. 2000) (housing).

159. Some Texas Congressional and legislative districts are geographically enormous,
which impedes the ability of minority voters to participate in the political process.

160. Some political campaigns in Texas have been characterized by racial appeals.

CAUSE OF ACTION
161. The United States realleges and incorporates by reference the allegations set forth

above.
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162. Section 2 of the Voting Rights Act establishes that “[n]o voting qualification or
prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State
or political subdivision in a manner which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race[,] color, [or membership in a language
minority group].” 52 U.S.C. § 10301(a).

163. A violation of Section 2 “is established if, based on the totality of circumstances,
it is shown that the political processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a class of citizens protected by
[Section 2] in that its members have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice.” 52 U.S.C.

§ 10301(b).

164. The 2021 Congressional Plan has the purpose of denying or abridging the right to
vote on account of race, color, or membership in a language minority group in violation of
Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

165. The 2021 Congressional Plan results in a denial or abridgement of the right of
citizens of the United States to vote on account of race, color, or membership in a language
minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

166. The 2021 House Plan results in a denial or abridgement of the right of citizens of
the United States to vote on account of race, color, or membership in a language minority group,
in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

167.  Unless enjoined by order of this Court, Defendants will continue to violate
Section 2 by administering, implementing, and conducting elections for the Texas Congressional

delegation and the Texas House using the 2021 Congressional Plan and the 2021 House Plan.
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PRAYER FOR RELIEF

WHEREFORE, the United States prays that the Court enter an order:

(1) Declaring that the 2021 Congressional Plan has the purpose of denying or
abridging the right to vote on account of race, color, or membership in a language minority group
in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

(2) Declaring that the 2021 Congressional Plan results in a denial or abridgement of
the right of any citizen of the United States to vote on account of race, color, or membership in a
language minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

3) Declaring that the 2021 House Plan results in a denial or abridgement of the right
of any citizen of the United States to vote on account of race, color, or membership in a language
minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

(4) Enjoining Defendants, their agents and successors in office, and all persons acting
in concert with them from administering, implementing, or conducting any future elections for
the Texas Congressional Delegation under the 2021 Congressional Plan and for the Texas House
and the 2021 House Plan;

(%) Establishing interim redistricting plans for the Texas Congressional Delegation
and the Texas House that remedy unlawful components of the 2021 Congressional Plan and 2021
House Plan;

(6) Ordering Defendants to devise and implement permanent redistricting plans for
the Texas Congressional Delegation and the Texas House that comply with Section 2 of the
Voting Rights Act;

(7) Directing Defendants, their agents and successors in office, and all persons acting

in concert with them to take appropriate action to ensure uniform compliance with this Court’s
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order by state and local authorities administering the State’s electoral processes; and

(8) Granting such additional relief as the interests of justice may require.

Date: December 6, 2021

PAMELA S. KARLAN
Principal Deputy Assistant Attorney General
Civil Rights Division

/s/ Daniel J. Freeman

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
DANIEL J. FREEMAN
JANIE ALLISON (JAYE) SITTON
JACKI L. ANDERSON
JASMIN LOTT

Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs, Civil Action No. 3:21-cv-259
(DCG-JES-JVB)
V. (consolidated cases)

GREG ABBOTT, et al.,

Defendants.

UNITED STATES’ AMENDED COMPLAINT

The United States of America, plaintiff herein, alleges:

L. The 2020 Census confirmed that Texas is one of the most diverse states in the
nation. Anglos—i.e., non-Hispanic White Texans—are now less than 40 percent of the State’s
population, and Latinos soon will be the State’s largest population group. Between 2010 and
2020, Texas grew by nearly 4 million residents, and the minority population represents 95% of
that growth.

2. Soon after the release of 2020 Census data, the Texas Legislature enacted
redistricting plans for the Texas Congressional delegation and the Texas House of
Representatives through an extraordinarily rapid and opaque legislative process.

3. The Legislature refused to recognize the State’s growing minority electorate.
Although the Texas Congressional delegation expanded from 36 to 38 seats, Texas designed the
two new seats to have Anglo voting majorities. Texas also intentionally drew Congressional
District 23, a West Texas district where courts had identified Voting Rights Act violations during

the previous two redistricting cycles, to foreclose any Latino electoral opportunity. The State



Caase33221covO0QB8HNGEIHSSIVWS  [occuneenB38682 Hileeld066iBr222 FRage2306666

also failed to draw a seat encompassing the growing Latino electorate in Harris County. And
Texas surgically excised minority communities from the core of the Dallas-Fort Worth
Metroplex (DFW), undermining their growing electoral strength and attaching them to heavily
Anglo rural counties, some more than a hundred miles away, in a district where they would lack
equal electoral opportunity.

4. Texas also eliminated Latino electoral opportunities in the State House plan
through manipulation or outright elimination of districts where Latino communities previously
had elected their preferred candidates. In the San Antonio region and in South Texas, Texas
replaced Latino voters in House Districts 118 and 31 with high-turnout Anglo voters, eliminating
minority electoral opportunities. And in El Paso and West Texas, the State eliminated a Latino
opportunity district entirely—reducing the number of opportunity districts from six to five—by
overpopulating and packing majority-Latino districts and under-populating nearby majority-
Anglo districts.

5. This is not the first time Texas has acted to minimize the voting rights of its
minority citizens. Decade after decade, Texas has enacted redistricting plans that violate the
Voting Rights Act.

6. In enacting its 2021 Congressional and House plans, the State has again diluted
the voting strength of minority Texans and continued its refusal to comply with the Voting
Rights Act, absent intervention by the Attorney General or the federal courts.

7. The Attorney General files this action pursuant to Sections 2 and 12(d) of the
Voting Rights Act of 1965, as amended, 52 U.S.C. §§ 10301 and 10308(d), to enforce voting

rights guaranteed by the Fourteenth and Fifteenth Amendments to the United States Constitution.
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8. Section 2 of the Voting Rights Act prohibits enforcement of any voting
qualification, prerequisite to voting, standard, practice, or procedure that either has a purpose of
denying or abridging the right to vote on account of race, color, or membership in a language
minority group or results in the denial or abridgment of the right to vote on account of race,
color, or language minority status. The districting decisions described in this complaint violate
Section 2.

JURISDICTION AND VENUE

9. This Court has original jurisdiction of this action under 28 U.S.C. §§ 1331, 1345,
and 2201(a) and 52 U.S.C. § 10308(f).

10. Venue is proper in this Court under 28 U.S.C. §§ 124(d)(3) and 1391(b).

PARTIES

11. The Voting Rights Act authorizes the Attorney General to file a civil action on
behalf of the United States of America seeking injunctive, preventive, and permanent relief for
violations of Section 2 of the Act, 52 U.S.C. § 10308(d).

12.  Defendant the State of Texas is one of the states of the United States of America.

13. Defendant John Scott is the Texas Secretary of State. The Texas Secretary of
State is the State’s chief election officer. The Office of the Texas Secretary of State is
responsible for maintaining uniform application, operation, and interpretation of all state election
laws. Secretary Scott’s relevant duties include, but are not limited to, preparing detailed and
comprehensive written directives and instructions and distributing these materials to the
appropriate state and local authorities having duties in the administration of state election laws.

Secretary Scott also is empowered to order a person performing official functions in the
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administration of any part of the electoral process to correct any conduct that impedes the free

exercise of a citizen’s voting rights. Secretary Scott is sued in his official capacity.
ALLEGATIONS

The State of Texas

14. According to the 2020 Census, Texas has a total population of 29,145,505, with a
Hispanic/Latino population of 11,441,717 (39.3%), a non-Hispanic Black/African American
population of 3,629,872 (12.4%), and a non-Hispanic Asian American population of 1,717,386
(5.9%).

15.  According to the 2020 Census, Texas has a voting-age population (VAP) of
21,866,700, with a Hispanic/Latino VAP of 7,907,319 (36.2%), a non-Hispanic Black/African
American VAP of 2,661,244 (12.2%), and a non-Hispanic Asian American VAP of 1,289,444
(5.9%).

16. The 2016-2020 American Community Survey (ACS) estimated that the citizen
voting age population (CVAP) of Texas was 18,578,830, with a Hispanic/Latino CVAP of
5,671,640 (30.5%), a non-Hispanic Black/African American CVAP of 2,420,695 (13.0%), and a
non-Hispanic Asian American CVAP of 703,155 (3.8%)).

17. Applying 2016-2020 ACS localized adult citizenship rates to 2020 Census data
provides a more contemporaneous CVAP estimate. By basing estimates on 2020 Census data—
and using ACS data only for localized adult citizenship rates—this method uses the most recent
and complete Census data as the foundation for CVAP estimates and ties CVAP estimates to the
2020 Census data used to determine district populations. This more contemporaneous estimate
shows that Texas has a total CVAP of 18,976,453, with a Hispanic/Latino CVAP of 5,864,972

(30.9%), a non-Hispanic Black/African American CVAP of 2,578,322 (13.6%), and a non-
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Hispanic Asian American CVAP of 788,898 (4.2%). Thus, this estimate also shows that the
minority share of the CVAP in Texas is likely larger than indicated by an estimate based on ACS
data alone.

18. Between 2010 and 2020, the total population of Texas increased by 3,999,944,
according to U.S. Census data. The Hispanic/Latino population increased by 1,980,796,
accounting for 49.5% of overall growth; the non-Hispanic Black/African American population
increased by 654,133, accounting for 16.4% of overall growth; and the non-Hispanic Asian
American population increased by 689,430, accounting for 17.2% of overall growth. By
contrast, the non-Hispanic White population increased by 187,252, accounting for only 4.7% of
overall growth.

Redistricting in Texas

19.  Inevery redistricting cycle since 1970, courts have found that one or more of
Texas’s statewide redistricting plans violated the United States Constitution or the Voting Rights
Act.! Moreover, after each decennial census during the period when Texas was required to
obtain preclearance of redistricting plans under Section 5 of the Voting Rights Act, 52 U.S.C.

§ 10304, the State enacted redistricting plans for the Texas House that violated Section 5.
Following the 1980 Census and the 1990 Census, Texas also submitted plans for the Texas

Senate or the Texas Congressional delegation that violated Section 5. And during the 38 years

! See Texas v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012) (three-judge court), vacated,
570 U.S. 928 (2013); LULAC v. Perry, 548 U.S. 399 (2006); Balderas v. Texas, No. 6:01-cv-
158, 2001 WL 36403750 (E.D. Tex. Nov. 14, 2001) (three-judge court) (per curiam); Bush v.
Vera, 517 U.S. 952 (1996); Terrazas v. Slagle, 789 F. Supp. 828 (W.D. Tex. 1991) (three-judge
court), aff’d sub nom. Richards v. Terrazas, 505 U.S. 1214 (1992); Upham v. Seamon, 456 U.S.
37 (1982); Terrazas v. Clements, 537 F. Supp. 514 (N.D. Tex. 1982) (three-judge court) (per
curiam); McDaniel v. Sanchez, 452 U.S. 130 (1981); White v. Regester, 412 U.S. 755 (1973);
White v. Weiser, 412 U.S. 783 (1973).
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that Texas was covered by Section 5 of the Voting Rights Act, the Attorney General issued
another 50 objection letters regarding local districting or redistricting plans.

20. The State of Texas’s lengthy history of discrimination in redistricting has
continued unabated into the twenty-first century, as the Supreme Court recognized when holding
that the State’s 2003 Congressional redistricting plan “undermined the progress of a racial group
that has been subject to significant voting-related discrimination.” LULAC v. Perry, 548 U.S.
399, 438-40 (2006); see also Bush v. Vera, 517 U.S. 952, 981-82 (1996) (plurality opinion);
White v. Regester, 412 U.S. 755, 767-70 (1973).

21.  During the last redistricting cycle, a three-judge court in Washington, D.C. found
that Texas failed to prove that its 2011 Congressional and House plans would not effect a
retrogression in the position of racial minorities with respect to their effective exercise of the
electoral franchise and failed to prove that its 2011 Congressional and Senate plans were not
enacted with discriminatory intent, although this decision was vacated after the Supreme Court’s
decision in Shelby County v. Holder, 570 U.S. 529 (2013). See Texas v. United States, 887 F.
Supp. 2d 133, 154 (D.D.C. 2012) (three-judge court), vacated, 570 U.S. 928 (2013). A second
three-judge court in San Antonio then affirmatively found that the 2011 Congressional and
House plans had been enacted with discriminatory intent and that the 2013 House plan contained
an unconstitutional racial gerrymander. See Abbott v. Perez, 138 S. Ct. 2305, 2334-35 (2018)
(2013 House); Perez v. Abbott, 253 F. Supp. 3d 864 (W.D. Tex. 2017) (three-judge court) (2011
Congress); Perez v. Abbott, 250 F. Supp. 3d 123 (W.D. Tex. 2017) (three-judge court) (2011

House); see also Abbott, 138 S. Ct. at 2317 (declining to address 2011 plans).
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2021 Redistricting in Texas

22. On September 7, 2021, Texas Governor Greg Abbott announced a special
legislative session to begin on September 20, 2021, for the purpose of drawing statewide
redistricting plans.

23. Once the special session began, redistricting plans and amendments moved at a
rapid pace with little transparency and limited opportunities for witness testimony.

24.  Minority legislators frequently decried the compressed timeline, changes made
without traditional deference to local delegations, the inability to invite expert testimony, the
minimal opportunities for public input, and an overall disregard for massive minority
population growth in Texas over the last decade.

25. Governor Abbott signed both Senate Bill 6, the 2021 Congressional Plan, and
House Bill 1, the 2021 House Plan, on October 25, 2021.

Congressional Redistricting Process

26. The Congressional redistricting process was truncated because of the special
session. Only three weeks passed between the unveiling of the initial proposal and the final
passage of the conference committee map.

27. Prior to the start of the special session and the release of the Census data used
for redistricting, the House Redistricting Committee, chaired by Representative Todd Hunter,
and the Senate Special Committee on Redistricting, chaired by Senator Joan Huffman, each
held five hearings to gather public testimony, including permitting the submission of written
comments and alternative redistricting plans through an online portal.

28. On September 27, 2021, Senator Huffman released the initial statewide

Congressional proposal.
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29. The initial proposal had been drawn based on direction from Republican members
of the Texas Congressional delegation. All Republican members of the Texas delegation—
except for Representative Louie Gohmert—tetained a common attorney for purposes of
redistricting. That attorney then retained the National Republican Redistricting Trust to perform
map-drawing services. The attorney ultimately provided an initial draft Congressional map to
Senator Huffman.

30.  Asaresult of this external map-drawing process, while most Anglo members of
the Texas Congressional delegation had an opportunity to provide input on their districts, only
one Latino member of the delegation and no Black members of the delegation had an
opportunity to provide input concerning their districts.

31. The outside software used to draw the initial Congressional plan did not include
the home addresses of all incumbent members. This resulted in two of the four Black Members
of Congress from Texas being paired in the same district in the initial statewide proposal.

32. The Senate Special Committee on Redistricting held only two public hearings on
the Congressional plan, on September 30 and October 4, 2021. The full Senate passed the
Congressional plan on October 8, 2021. The House received the bill the very same day.

33. Senator Huffman stated that the redistricting plan complied with the Voting
Rights Act, but she declined to explain the substantive basis for that conclusion.

34, Although House Redistricting Chair Hunter initially told members of the House
Redistricting Committee that the Texas House would generate its own statewide Congressional
plan, the House Redistricting Committee instead took up the plan already passed by the Senate.

The Texas House officially took up the Congressional map passed by the Texas Senate on the
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same day as floor consideration of the Texas House redistricting plan, limiting the opportunity
for legislators to analyze the Congressional plan and generate proposed amendments.

35. On October 13, 2021, the House Redistricting Committee held its only public
hearing on the Congressional plan. The Committee provided only 24 hours’ notice of the
hearing and gave witnesses just 12 hours to register to testify virtually. The House Redistricting
Committee voted the Congressional plan out of committee without adopting any amendments.

36. The full Texas House considered the Congressional plan on October 16, 2021.
Although the House adopted several amendments, it rejected any proposals that would have
provided for additional minority electoral opportunity in the Harris County area, in
Congressional District 23, or in the Dallas-Fort Worth area. The Texas House passed the
amended Congressional plan early in the morning on October 17, 2021.

37. The Senate did not concur with the House amendments, and the House and Senate
appointed a conference committee immediately. The conference committee reported out the
final Congressional plan later that day, on October 17, 2021.

38. The full House and Senate passed the conference committee’s plan the next day,
on October 18, 2021.

39. Governor Abbott signed the final Congressional plan into law on October 25,
2021.

Congressional District 23 (West Texas): Discriminatory Intent and Discriminatory Results

40. Using many of the same techniques applied in designing the redistricting plans in
2003 and 2011, Texas intentionally reconfigured the 2021 version of District 23 to preclude a
Latino electoral opportunity. District 23 in both the 2003 and 2011 Congressional plans violated

the Voting Rights Act. By deliberately precluding a Latino electoral opportunity for the third
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time in three decades, Texas has demonstrated a recalcitrant resistance to the rights of Latino
voters in this region.

41.  In 2006, the Supreme Court addressed a Section 2 challenge to the 2003
configuration of District 23. In doing so, the Court stated that the State’s actions bore “the mark
of intentional discrimination that could give rise to an equal protection violation.” LULAC v.
Perry, 548 U.S. at 440.

42.  In 2012, a three-judge court in Washington, D.C. found that although the version
of District 23 created in 2006 as a remedy after LULAC v. Perry had provided Latino voters with
the ability to elect their preferred candidates, the 2011 Congressional plan “took that ability
away.” Texas, 887 F. Supp. 2d at 154. A three-judge court in Texas subsequently found that the
2011 Congressional plan’s “manipulation of Latino voter turnout and cohesion in [District] 23
denied Latino voters equal opportunity and had the intent and effect of diluting Latino voter
opportunity.” Perez, 253 F. Supp. 3d at 908.

43. Under the Congressional plan adopted in 2013 (the “former plan”), District 23
encompassed 26 whole counties in West Texas and portions of La Salle, Bexar, and El Paso

Counties. Figure 1 depicts former District 23.
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Figure 1: Former Congressional District 23 (Adopted 2013)
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44.  The former configuration of District 23 was based on an interim remedy adopted

by a federal court in Texas for a “not insubstantial” retrogression claim under Section 5 that was
then pending before the U.S. District Court for the District of Columbia. Perez v. Perry, 891 F.
Supp. 2d 808, 826-27 (W.D. Tex. 2012) (three-judge court).

45. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 23 had a Latino CVAP concentration of 62.2%. Texas estimates that former District 23
had a Latino CVAP concentration of 63.6%. Texas produces CVAP estimates based only on
ACS data, and its method creates a substantial time lag in dynamic statistics, counts “some
people who live outside the district . . . in the district estimates,” and excludes “some people who
live in the district . . . in the district estimates.” Tex. Legis. Council, Estimating Citizen Voting
Age Population Data (CVAP) 1 (2013). In 2020, Spanish Surname Voter Registration (SSVR) in

former District 23 was 54.1%, and Spanish Surname Turnout (SSTO) in former District 23 was
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47.8%.2

46. Under the former configuration of District 23, elections in the District were close,
with the winner receiving either a plurality or narrow majority of the vote. In 2020, voters in
former District 23 elected Tony Gonzales, a Latino Republican, with 50.6% of the vote.

47.  Based on election analysis, Latino voters in District 23 last elected their candidate
of choice in 2012, under the 2011 interim remedy, when they elected Latino Democrat Pete
Gallego.

48.  Between 2014 and 2020, a cohesive majority of Latino voters in former District
23 preferred the same candidates in each general election. On average, over 80% of Latino
voters supported Latino Democrat Pete Gallego (2014 and 2016) or Filipino-American Democrat
Gina Ortiz Jones (2018 and 2020).

49.  Nonetheless, Latino voters were not able to elect their candidate of choice in any
of the District 23 elections between 2014 and 2020, due to high levels of bloc voting among
Anglo voters against Latino-preferred candidates. On average, less than 20% of Anglo voters
supported Gallego or Ortiz Jones. As a result, former District 23 elected Black Republican
William Hurd in 2014, 2016, and 2018 and Latino Republican Tony Gonzales in 2020.

50. In the 2021 Congressional plan (the “current plan”), District 23 includes the same
26 whole counties found in former District 23. It also includes all of La Salle County, a sparsely
populated county between Laredo and San Antonio, that was only partially included in former

District 23. However, current District 23 contains very different portions of Bexar County and

2 SSVR denotes the percentage of registered voters with a last name on the State’s Spanish
surname list, in November 2020 unless otherwise noted. Unless otherwise noted, SSTO denotes
the percentage of voters who cast a ballot in the November 2020 general election whose last
name appears on the State’s Spanish surname list. The Texas Legislative Council generates and
provides these data as part of its RedAppl redistricting software.
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El Paso County than former District 23. It is from these two counties that current District 23
draws most of its population. Figure 2 depicts current District 23.

Figure 2: Current Congressional District 23 (Adopted 2021)

L L

I
1

25
R
1

51. 2020 Census data and 2016-2020 ACS citizenship data indicate that the Latino
CVAP concentration in current District 23 is 56.7%, 5.5 percentage points lower than the Latino
CVAP in former District 23. Texas’s estimate indicates that current District 23 has a Latino
CVAP concentration of 58.1%, a drop of 5.5 percentage points from former District 23. In 2020,
SSVR in current District 23 was 49.2%, a decrease of 4.9 percentage points from former District
23. And SSTO in current District 23 was 42.9%, again a decrease of 4.9 percentage points from
former District 23. Table 1 sets out these changes in full.

Table 1: Congressional District 23 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
62.2 56.7 54.1 49.2 47.8 42.9
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52. Asin 2011, the 2021 redistricting plan joins together Latino voters in current
District 23 who are less cohesive than Latino voters in former District 23. See Perez, 253 F.
Supp. 3d at 908. Nonetheless, Latino voters in current District 23 have been cohesive in
contested statewide contests between 2014 and 2020 that include Latino candidates, with more
than 75% of Latino voters in the current district preferring the same candidates.

53.  Anglo voters in current District 23 engage in sufficient bloc voting to enable them
to usually defeat Latino voters’ preferred candidates. On average, across contested statewide
contests including Latino candidates between 2014 and 2020, less than 20% of Anglo voters in
current District 23 supported the Latino-preferred candidate. As a result of bloc voting and high
Anglo voter turnout relative to Latino voter turnout, Latino-preferred Latino candidates did not
receive the most votes within current District 23 in any statewide contest between 2014 and
2020.

54.  Asin 2011, the current Congressional plan deliberately makes District 23 more
Anglo and combines Anglo voters with less cohesive Latino voters, thereby precluding an
opportunity for minority voters to elect their preferred candidates. After Governor Abbott signed
the current Congressional plan into law, Adam Kincaid, the executive director of the National
Republican Redistricting Trust, told the New York Times that the “competitive Republican seats
are off the board.”

55. Also as in 2011, Texas reduced Latino electoral strength in current District 23 by
consciously replacing many of the district’s active Latino voters with low-turnout Latino
citizens, in an effort to strengthen the voting power of Anglo citizens while preserving the
superficial appearance of Latino control. The average SSTO for the precincts that Texas

removed from District 23 during the 2021 redistricting is 62.3%, while the average SSTO for the
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precincts that the State added to District 23 is 38.6%. Ceritically, precinct swaps in District 23
disproportionately lowered SSTO, as compared to Latino CVAP. This allowed the State to push
SSTO in District 23 below 43% while keeping the Latino CVAP above 56%, strengthening the
voting power of Anglo citizens while preserving the superficial appearance of Latino control.

56.  And as in 2011, Texas again relied on split precincts when crafting the new 2021
District 23. The State nearly quadrupled the number of split precincts in the district, from four in
the former Congressional plan to 15 in the current Congressional plan. More importantly, the
borders of District 23 split precincts in a manner that removed approximately half of the Latino
CVAP in those precincts from District 23 but removed only around one-third of the Anglo
CVAP in those precincts from District 23. While accurate racial data are available below the
precinct level, accurate political data are not, suggesting that many of these precinct splits have a
racial basis.

57.  During the redistricting process, Latino legislators advocated in both the Texas
House and the Texas Senate for District 23 to be drawn as a Latino opportunity district.
Legislators specifically warned that failure to do so would raise an inference of intentional
discrimination, in light of the lengthy history of Voting Rights Act litigation in this region. One
legislator even pointed out to his colleagues that the proposed configuration of District 23
combined areas with low Latino participation rates and areas with high Anglo turnout. The
Texas Legislature rejected amendments that would have drawn District 23 as a Latino
opportunity district.

58. Rather than intentionally foreclosing Latino electoral opportunity, lawmakers
could have drawn District 23 as an effective Latino opportunity district. The Latino population

in West Texas is sufficiently large and geographically compact to constitute a majority in an
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additional single-member district that would provide Latino voters with an electoral opportunity.
Such a district could be drawn in the same counties as current District 23, albeit with different
portions of Bexar County and El Paso County. This configuration encompasses vast rural
portions of West Texas and the larger population centers that connect and serve those
communities. Figure 3 depicts an illustrative District 23*.3 Figure 4 depicts the Bexar County
portion of an illustrative District 23*, and Figure 5 depicts the El Paso County portion of an
illustrative District 23*.

Figure 3: Illustrative Congressional District 23*
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3 Tlustrative districts have an asterisk after the number to signify clearly that they are
illustratives.
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Figure 4: Illustrative Congressional District 23* (Bexar County)
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59. 2020 Census data and 2016-2020 ACS citizenship data indicate that the Latino
CVAP concentration in illustrative District 23* is 69.0%, 12.3 percentage points higher than the
Latino CVAP concentration in current District 23.

60.  Latino voters within illustrative District 23* are highly cohesive. On average,
across contested statewide contests including Latino candidates between 2014 and 2020, over
80% of Latino voters preferred the same candidates.

61.  Although Anglo voters in illustrative District 23* also engage in bloc voting, with
less than 20% of Anglo voters supporting Latino-preferred canddiates in statewide races between
2014 and 2020 that included Latino candidates, Latino-preferred Latino candidates would
receive the most votes in these contests. Therefore, illustrative District 23* would provide an
opportunity for Latino voters to elect their candidates of choice.*

62.  In Bexar County and El Paso County, from which current District 23 draws most
of its population, Latino voters bear the effects of discrimination, which hinders their ability to
participate effectively in the political process. For example, the mean per capita income of
Latino residents of Bexar County is less than half the mean per capita income of Anglo residents.
And the share of Latinos below the poverty line is more than twice as high as the Anglo share in
Bexar County. Similarly, the mean per capita income of Latino residents of El Paso County is
roughly half the mean per capita income of Anglo residents. And the share of Latinos below the
poverty line is nearly twice as high as the Anglo share in El Paso County. Similar patterns

persist in other portions of current District 23 as well.

4 This illustrative configuration unpacks adjacent Congressional Districts 16 and 20 while
maintaining Latino voters’ opportunity to elect their preferred candidates in illustrative District
16* and illustrative District 20*. Latino-preferred Latino candidates would receive the most
votes in all contested statewide contests including Latino candidates between 2014 and 2020 in
illustrative District 16* and illustrative District 20%*.
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Congressional Districts in the Dallas-Fort Worth Metroplex: Discriminatory Intent

63. The current Congressional plan intentionally discriminates against minority voters
in DFW by excising rapidly changing communities from DFW-based districts and attaching
them instead through a narrow strip to several heavily Anglo counties. By cracking minority
communities and submerging urban minority voters among rural Anglos, the current
Congressional plan effectively turns back a decade of rapid Latino population growth and
preserves Anglo control of most remaining districts, particularly District 24.

64.  Between the 2010 Census and the 2020 Census, Dallas County’s total population
increased by over 245,000 residents. The Latino population increased by 151,895, making up
over 60% of that growth, such that Latinos now comprise roughly 41% of Dallas County’s
population and 37% of VAP. The Black population of Dallas County increased by 53,226,
consistent with the overall growth rate, such that African Americans continue to comprise 22%
of Dallas County’s population and VAP. At the same time, the Anglo population of Dallas
County decreased by 59,706. As a result, the Anglo population share of Dallas County
decreased from 33% to 28%, and the Anglo VAP share decreased from 38% to 32%.

65. Between the 2010 Census and the 2020 Census, Tarrant County’s total population
increased by over 300,000 residents. The Latino population increased by 137,930, making up
46% of that growth, such that Latinos now comprise 29% of Tarrant County’s population and
26% of VAP. The Black population of Tarrant County increased by 105,101, making up 35% of
that growth, such that African Americans now comprise 18% of Tarrant County’s population and
17% of VAP. At the same time, the Anglo population of Tarrant County decreased by 32,251.
As a result, the Anglo population share of Tarrant County decreased from 52% to 43%, and the

Anglo VAP share decreased from 57% to 47%.
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66.  In the former Congressional plan, adopted in 2013, nine districts were located at
least partially in Dallas or Tarrant Counties: Districts 5, 6, 12, 24, 25, 26, 30, 32, and 33. No
district has a Black or Latino eligible voter majority. However, Black eligible voters made up a
near-majority in former District 30, located in south Dallas County, and Latino eligible voters
made up a near-majority in former District 33, which extended across Dallas and Tarrant
Counties. Both former District 30 and former District 33 provided minority voters with electoral
opportunities. Former Districts 5, 6, 12, 24, 25, 26, and 32 were primarily Anglo. Figure 6
depicts the former Congressional districts in DFW.

Figure 6: DFW Former Congressional Plan (Adopted 2013)
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67. A three-judge court in Texas established the layout of former District 33 to
address intentional discrimination in the 2011 Congressional plan. Following trial on the merits,
the court found that the State had “acted at least in part with a racially discriminatory motive in
enacting [the former Congressional plan], and with regard to the districts in DFW in particular.”
Perez, 253 F. Supp. 3d at 962. This finding rested in part on the deliberate assignment of dense

Latino neighborhoods to a “lightning bolt” extension into Tarrant County from a heavily Anglo
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district based in Denton County, a district where Latino voters would not have had the
opportunity to elect their preferred candidates. Id. at 934-38, 947, 953-55.

68. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 30 had a Black CVAP of 49.4% (50.8% by Texas’s estimate). Latino CVAP in former
District 30 was 24.8% (23.9% by Texas’s estimate). Voters in former District 30 consistently
elected Black Democrat Eddie Bernice Johnson across the last decade.

69. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 33 had a Latino CVAP of 48.9% (48.5% by Texas’s estimate). Black CVAP in former
District 33 was 24.1% (23.8% by Texas’s estimate). In 2020, SSVR in former District 33 was
41.5%, and SSTO in former District 33 was 38.9%. Voters in former District 33 consistently
elected Black Democrat Marc Veasey across the last decade.

70. Former Districts 5, 6, 12, 24, 25, 26, and 32—the Anglo-controlled districts—had
Latino CVAP concentrations of 17.8%, 18.4%, 16.9%, 16.2%, 15.5%, 14.5%, and 16.3%,
respectively (17.0%, 17.5%, 17.1%, 16.2%, 15.4%, 13.9%, and 16.0% by Texas’s estimate).
Black CVAP concentrations in those districts were 16.1%, 21.5%, 9.8%, 13.0%, 6.5%, 9.1%,
and 13.7%, respectively (16.9%, 21.9%, 8.9%, 14.0%, 7.5%, 9.3%, and 14.7% by Texas’s
estimate). In 2020, voters in those districts elected Anglo Republican Lance Gooden, Anglo
Republican J.K. “Jake” Ellzey, Anglo Republican Kay Granger, Anglo Republican Beth Van
Duyne, Anglo Republican Roger Williams, Anglo Republican Michael Burgess, and Black
Democrat Colin Allred.

71. District 24, a suburban district straddling Dallas, Denton, and Tarrant Counties,
saw a particularly close election in 2020 between an Anglo Republican, Beth Van Duyne, and a

Black-Latina Democrat, Candace Valenzuela. Though the district had reliably elected Anglo
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candidates over the last decade, the 2020 race was hotly contested and deemed a toss-up in the
days leading up to the election. Ultimately, Van Duyne defeated Valenzuela by a narrow
margin—Iess than two percentage points.

72.  The current Congressional plan reconfigures the districts based in DFW, using
configurations similar to the “lightning bolt” found to be intentionally discriminatory in the 2011
Congressional plan. Perez, 253 F. Supp. 3d at 934-38, 947, 953-55, 962. Figure 7 depicts the
current Congressional plan for DFW.

Figure 7: DFW Current Congressional Plan (Adopted 2021)
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73. Current District 30 and current District 33—the two minority opportunity
districts—have Black CVAP concentrations of 46.7% and 26.8%, respectively (48.5% and
26.7% by Texas’s estimate). These districts also have Latino CVAP concentrations of 22.2%
and 42.2%, respectively (21.4% and 42.8% by Texas’s estimate).
74. Current Districts 5, 6, 12, 24, 25, 26, and 32—the Anglo-controlled districts—
have Latino CVAP concentrations of 18.5%, 22.0%, 17.6%, 12.5%, 15.4%, 13.6%, and 21.1%,

respectively (17.5%, 21.3%, 17.6%, 11.9%, 15.3%, 13.1%, and 21.0% by Texas’s estimate).
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Black CVAP concentrations in those districts are 14.4%, 14.9%, 11.2%, 6.3%, 11.3%, 9.0%, and
21.9%, respectively (14.6%, 15.3%, 10.5%, 6.9%, 11.3%, 9.0%, and 23.6% by Texas’s
estimate). Table 2 sets out the demographic changes in DFW Congressional districts in full.

Table 2: DFW Congressional District Comparison

District Latino CVAP Black CVAP
2013 Plan 2021 Plan 2013 Plan 2021 Plan
5 17.8 18.5 16.1 14.4
6 18.4 22.0 21.5 14.9
12 16.9 17.6 9.8 11.2
24 16.2 12.5 13.0 6.3
25 15.5 15.4 6.5 11.3
26 14.5 13.6 9.1 9.0
30 24.8 22.2 49.4 46.7
32 16.3 21.1 13.7 21.9
33 48.9 42.2 24.1 26.8
75. Current District 24 is a barely contiguous configuration that connects majority-

Anglo communities in northeast Tarrant County with the Park Cities, north of downtown Dallas.
Between these two areas, current District 24 excludes most of the City of Irving, in northwest
Dallas County. This is notable because the incumbent, Beth Van Duyne, is a former Mayor of
Irving. However, Irving changed dramatically between the 2010 Census and the 2020 Census,
shifting from majority Anglo in 2010 to barely one-fifth Anglo in 2020. Thus, removing most of
Irving excludes a substantial minority community from District 24, a community that had
threatened the electoral prospects of the Anglo incumbent.

76. Only 19 precincts in former District 24 had a Latino CVAP concentration over
40%. Current District 24 excludes 17 of those 19 precincts. As a result, the district’s Latino
CVAP decreased by approximately 23%. Moreover, the two precincts left in District 24 with
substantial Latino CVAP shares have near-zero Latino turnout.

77. Current District 24 also splits 26 precincts along its boundaries in a manner that
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retains a disproportionate share of the Anglo CVAP in those precincts within current District 24.
Specifically, the borders of District 24 split precincts in a manner that removed nearly 65% of
the Latino CVAP and over 85% of the Black CVAP in those precincts from District 24 but
removed less than half of the Anglo CVAP in those precincts from District 24. As noted above,
while accurate racial data are available below the precinct level, accurate political data are not,
suggesting that many of these precinct splits have a racial basis.

78.  For District 24 to shed most of Irving, neighboring District 33 had to move north.
However, simply moving the border of District 33 north would have left District 33 with
substantial excess population. Therefore, the 2021 Congressional plan inserts an extension of
District 6 into the middle of the Dallas portion of District 33, to take in that excess population.

79. The District 6 appendage resembles a seahorse in Dallas County, and it
incorporates several diverse neighborhoods. Much of the “seahorse” configuration overlaps with
former House District 105, which elected Anglo Republicans in 2012, 2014, and 2016, before
electing Latina Democrat Thresa “Terry” Meza, a Latino candidate of choice, in 2018 and 2020.
This shift is particularly notable, given that a three-judge court in Texas found that House
District 105 had originally been drawn based on race in 2011 to dilute Latino voting strength by
maximizing the Anglo population of the district. See Perez, 250 F. Supp. 3d at 169-71.
However, this rapidly diversifying area is now combined with seven rural majority-Anglo
counties outside of Dallas County and Tarrant County, submerging Latino and Black voters in an
overwhelmingly Anglo district. Due in part to the addition of this appendage, the Latino CVAP
share of current District 6 is roughly 20% higher than in former District 6, illustrating the use of
rural Anglo counties to dilute Latino and Black votes.

80. The current Congressional plan maintains Districts 30 and 33 as minority
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opportunity districts but deliberately prevents minority voters from affecting elections in District
24,

81.  Latino voters in DFW, including Latino voters in current District 24 and current
District 6, have been cohesive in contested statewide elections that include Latino or Black
candidates. On average, across such elections between 2014 and 2020, more than 80% of Latino
voters across Dallas County and Tarrant County preferred the same candidates. In the same
elections, over 75% of Latino voters in former District 24 preferred the same candidates.
Although current District 24 has been redrawn to exclude the most cohesive minority
communities, more than 60% of Latino voters remaining in current District 24 preferred the
same candidates in these elections. And in current District 6, more than 80% of Latino voters—
most of whom reside in the “seahorse” within Dallas County and Tarrant County—preferred the
same candidates.

82.  Black voters in DFW, including Black voters in Congressional District 24, have
been cohesive in contested statewide elections that include Latino or Black candidates. On
average, across such elections between 2014 and 2020, more than 90% of Black voters in Dallas
County and Tarrant County preferred the same candidates. In the same elections, roughly 70%
of Black voters in former District 24 preferred the same candidates. Although the district has
been redrawn to exclude the most cohesive minority communities, more than 60% of Black
voters remaining in current District 24 preferred the same candidates. And in current District 6,
more than 85% of Black voters—most of whom reside in the “seahorse” within Dallas County
and Tarrant County—preferred the same candidates.

83. Current Congressional District 24 and current Congressional District 6 do not

provide minority voters with an opportunity to elect their preferred candidates.
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84.  In current Congressional District 24, bloc voting by Anglo voters will enable
them usually to defeat Latino and Black voters’ preferred candidates. In contested statewide
elections that include Latino or Black candidates between 2014 and 2020, only roughly 30% of
Anglo voters supported the minority-preferred candidate. As a result, minority-preferred
candidates in these races never received the most votes within current District 24.

85.  In current Congressional District 6, bloc voting by Anglo voters will enable them
usually to defeat Latino and Black voters’ preferred candidates. In contested statewide elections
that include Latino or Black candidates between 2014 and 2020, less than 10% of Anglo voters
supported the minority-preferred candidate. As a result, minority-preferred candidates in these
races never received the most votes within current District 6.

86.  In Dallas County and Tarrant County, Latino and Black voters bear the effects of
discrimination, which hinders their ability to participate effectively in the political process. For
example, the mean per capita income of Latino residents of Dallas County is less than one-third
of the mean per capita income of Anglo residents, and the share of Latinos below the poverty
line is more than two-and-a-half times as high as the Anglo share in Dallas County. Similarly,
the mean per capita income of Latino residents of Tarrant County is less than half the mean per
capita income of Anglo residents, and the share of Latinos below the poverty line is over twice as
high as the Anglo share in Tarrant County. The mean per capita income of Black residents of
Dallas County is also less than half of the mean per capita income of Anglo residents, and the
share of Black residents below the poverty line is more than two-and-a-half times as high as the
Anglo share in Dallas County. Finally, the mean per capita income of Black residents of Tarrant

County is little more than half of the mean per capita income of Anglo residents, and the share of
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Black residents below the poverty line is over twice as high as the Anglo share in Tarrant
County.
Congressional Districts in Harris County: Discriminatory Results

87. The 2021 Congressional plan situates one of the two new Texas Congressional
districts in Harris County, in and around Houston, due to massive population growth in the area.
Most of that population growth occurred within the Latino community, but Texas crafted the
new 38th Congressional District to give Harris County’s shrinking Anglo population control of
yet another Congressional seat. Creating an additional Anglo seat dilutes Latino voting strength
in Harris County, particularly because the population growth that merited creating an additional
Harris County-based seat occurred primarily in the Latino community.

88.  Between the 2010 Census and the 2020 Census, Harris County’s total population
increased by nearly 640,000. The Latino population increased by 363,169, making up the
majority of that growth, such that Latinos now comprise 43% of Harris County’s population and
40% of VAP. At the same time, the Anglo population of Harris County decreased by 40,053.
As a result, Anglo population share decreased from 33% to 28%, and Anglo VAP share
decreased from 37% to 31%.

89. In the former Congressional plan, adopted in 2013, nine districts were located at
least partially in Harris County: Districts 2, 7, 8, 9, 10, 18, 22, 29, and 36. Former District 29, in
eastern greater Houston and the north side, was the only Congressional district in which a
majority of eligible voters were Latino, and this district provided Latino voters with an
opportunity to elect their preferred representatives. Former District 9, in southwestern greater

Houston, and former District 18, in central Houston and the surrounding areas, provided Black
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voters with electoral opportunities. Former Districts 2, 7, 8, 10, 22, and 36 were primarily
Anglo. Figure 8 depicts the former Congressional districts in Harris County.

Figure 8: Harris County Former Congressional Districts (Adopted 2013)

90. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 29 had a Latino CVAP majority of 64.7% (67.1% by Texas’s estimate) and provided
Latino voters with electoral opportunity. In 2020, SSVR in former District 29 was 58.8%, and
SSTO in former District 29 was 55.8%. Voters in former District 29 elected Representative
Sylvia Garcia, a Latina Democrat, by wide margins over her general election opponents in 2018
and 2020. Voters in this district had elected Representative Gene Green, an Anglo Democrat, for
over two decades, until his decision not to run for reelection in 2018.

91.  Former District 9 and former District 18—the two Black opportunity districts—
had Latino CVAP concentrations of 27.1% and 28.4%, respectively (26.5% and 28.9% by
Texas’s estimate). 2020 SSVR in these districts was 19.5% and 21.2%, and 2020 SSTO was

18.1% and 19.6%, respectively. Former Districts 9 and 18 also had Black CVAP concentrations
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of 45.1% and 42.5%, respectively (45.9% and 42.9% by Texas’s estimate). Voters in District 18
have elected Black Democrat Sheila Jackson Lee for over 25 years, and voters in District 9 have
elected Black Democrat Al Green for over a decade.

92. Former Districts 2, 7, 8, 10, 22, and 36—the Anglo-controlled districts—had
Latino CVAP concentrations of 24.1%, 22.5%, 16.5%, 21.1%, 21.5%, and 19.8%, respectively
(24.0%, 21.1%, 15.2%, 20.7%, 22.1%, and 18.5% by Texas’s estimate). In 2020, SSVR in these
districts was 17.4%, 15.5%, 10.8%, 14.5%, 16.2%, and 13.8%, and SSTO was 15.7%, 13.9%,
9.1%, 13.0%, 14.4%, and 11.8%, respectively. In 2020, voters in these districts elected Anglo
Republican Dan Crenshaw, Anglo Democrat Lizzie Fletcher, Anglo Republican Kevin Brady,
Anglo Republican Michael McCaul, Anglo Republican Troy Nehls, and Anglo Republican Brian
Babin.

93. The current Congressional plan creates a new District 38 in outlying northern and
western Harris County, areas in which a majority of eligible voters are Anglo, while maintaining
Anglo eligible voter majorities in Districts 2 and 8 and preserving substantial Anglo pluralities in
Districts 7, 22, and 36. Figure 9 depicts the current Congressional district plan for Harris

County.
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Figure 9: Harris County Current Congressional Districts (Adopted 2021)
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94. The current Congressional plan prevents the emergence of a second Latino
opportunity district by establishing roughly 18% to 23% Latino CVAP concentrations in each
Anglo-controlled district in Harris County, often by combining portions of Harris County with
other more heavily Anglo counties. The current Congressional plan also maintains roughly 25%
to 28% Latino CVAP concentrations in the two Black opportunity districts and maintains District
29 as a packed district with over 60% Latino CVAP.

95. 2020 Census data and 2016-2020 ACS citizenship data indicate that the new
Congressional district, District 38, has a Latino CVAP concentration of 18.9% (18.6% by
Texas’s estimate). 2020 SSVR and SSTO in new District 38 were 13.2% and 12.1%,
respectively.

96. Current Districts 2, 7, 8, 22, and 36—the existing Anglo-controlled districts—
have Latino CVAP concentrations of 21.9%, 20.7%, 22.6%, 23.2%, and 22.3%, respectively

(20.0%, 21.2%, 21.8%, 23.8%, and 21.1% by Texas’s estimate). In 2020, SSVR in these
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districts was 14.8%, 14.3%, 16.0%, 17.1%, and 16.2%, and SSTO was 13.3%, 13.1%, 14.1%,
14.5%, and 14.2%, respectively. Current District 10 no longer includes any portion of Harris
County.

97. Current Districts 9 and 18—the two Black opportunity districts—have Latino
CVAP concentrations of 25.9% and 28.7%, respectively (24.6% and 29.1% by Texas’s estimate).
2020 SSVR in these districts was 19.0% and 21.5%, and 2020 SSTO was 17.1% and 19.9%,
respectively. Current Districts 9 and 18 also have Black CVAP concentrations of 45.3% and
39.9%, respectively (47.0% and 40.3% by Texas’s estimate).

98. Current District 29 has a Latino CVAP concentration of 62.3% (64.6% by Texas’s
estimate). 2020 SSVR in current District 29 was 56.2%, and 2020 SSTO in current District 29
was 53.1%. Table 3 sets out the Latino demographic changes in the Harris County
Congressional districts.

Table 3: Harris County Congressional District Comparison

District Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan

2 24.1 21.9 17.4 14.8 15.7 13.3
7 22.5 20.7 15.5 14.3 13.9 13.1
8 16.5 22.6 10.8 16.0 9.1 14.1
9 27.1 25.9 19.5 19.0 18.1 17.1
10 21.1 n/a 14.5 n/a 13.0 n/a
18 28.4 28.7 21.2 21.5 19.6 19.9
22 21.5 23.2 16.2 17.1 14.4 14.5
29 64.7 62.3 58.8 56.2 55.8 53.1
36 19.8 223 13.8 16.2 11.8 14.2
38 n/a 18.9 n/a 13.2 n/a 12.1

99. Several of the current Congressional districts in Harris County do not provide

opportunities for Latino voters to elect representatives of their choice. This includes Districts 2,

22, 36, and 38.
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100. Latino voters throughout Harris County are cohesive in contested statewide
elections that include Latino candidates. On average, across such elections between 2014 and
2020, approximately 85% of Latino voters in Harris County voted for the same candidates. In
current District 36, over 70% of Latino voters voted for the same candidates in these contests,
including nearly 80% of Latino voters in such contests since 2016, and within new District 38,
more than 65% of Latino voters voted for the same candidates. However, in current District 2
and current District 22, less than 60% of Latino voters voted for the same candidates in these
contests.

101.  In current Congressional Districts 2, 22, 36, and 38, Anglo voters engage in
sufficient bloc voting to enable them to usually defeat Latino voters’ preferred candidates. On
average, across contested statewide contests including Latino candidates between 2014 and
2020, less than 20% of Anglo voters in current District 2, less than 20% of Anglo voters in
current District 22, less than 10% of Anglo voters in current District 36, and less than 20% of
Anglo voters in current District 38 supported the Latino-preferred candidate. As a result of bloc
voting, Latino-preferred Latino candidates did not receive the most votes in any statewide
contest between 2014 and 2020 within current District 2, current District 22, current District 36,
or current District 38.

102.  The creation of another Latino electoral opportunity Congressional district in
Harris County was discussed during the legislative redistricting process. Indeed, minority
legislators introduced alternative plans with the stated goal of creating a new Latino opportunity
district in Harris County, without undermining minority electoral opportunities elsewhere in the

Houston area. The Texas House and the Texas Senate declined to adopt these amendments.
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103.  Senator Huffman, the Chair of the Senate Special Committee on Redistricting,
publicly stated that, after discussion with the Office of the Texas Attorney General, “we saw no
strong basis in evidence that a new minority opportunity district should be drawn in the new
maps.” However, she did not provide the analysis she considered to other members of the
Senate.

104.  The Latino community in Harris County is sufficiently large and geographically
compact to constitute a majority in a second single-member district that would provide Latino
voters with an electoral opportunity, without undermining existing opportunity districts.
Specifically, a second Latino opportunity district can be crafted in southeastern Harris County,
composed of portions of current Districts 2, 22, and 36, as well as portions of current District 9, a
Black opportunity district, and current District 29, the existing Latino opportunity district.
[lustrative District 38* connects growing Latino communities on the east and southeast side of
Houston and along the Houston Ship Channel, including Jacinto City, Galena Park, Pasadena,
Channelview, and La Porte.> Figure 10 depicts Harris County, in an illustrative Congressional

plan, including an additional Latino opportunity district labeled District 38%*.

3 In such a configuration, the inner loop and north side portion of current District 29 would be
joined with growing Latino communities to the west, north of the Katy Freeway and primarily
within Spring Branch ISD and Katy ISD.
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Figure 10: Harris County Hlustrative Congressional Districts

105. Census data and 2016-2020 ACS citizenship data indicate that the Latino CVAP

concentration in illustrative District 38* is 50.8%, 31.5 percentage points higher than the Latino
CVAP concentration in current District 38.

106. Latino voters in illustrative District 38* are highly cohesive. On average, across
contested statewide contests including Latino candidates between 2014 and 2020, over 80% of
Latino voters in illustrative District 38* preferred the same candidates.

107.  Anglo voters in illustrative District 38* also engage in bloc voting, providing an
average of less than 10% support for Latino-preferred candidates. Nonetheless, Latino-preferred

Latino candidates would receive the most votes in over 70% of the contested statewide contests
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including Latino candidates between 2014 and 2020. Therefore, illustrative District 38* would
provide an opportunity for Latino votes to elect their candidates of their choice.®

108. In Harris County, Latino voters bear the effects of discrimination, which hinders
their ability to participate effectively in the political process. For example, the mean per capita
income of Latino residents of Harris County is little more than a third of the mean per capita
income of Anglo residents. And the share of Latinos below the poverty line is nearly three times
as high as the Anglo share in Harris County.
2021 Texas House Redistricting Process

109. Following Texas House tradition, House Redistricting Committee Chair Hunter
solicited proposed maps from members, beginning on September 9, 2021. This included both
requests for individual proposed districts and requests for “consent plans,” on which all members
of a county delegation had agreed, to be dropped into a statewide proposal. By tradition, the
Texas House typically defers to consent redistricting plans submitted by a complete county
delegation.

110. Representative Hunter unveiled a statewide proposed House plan on September
30, 2021.

111. The House Redistricting Committee held its sole hearing on the House plan on
October 4, 2021. When laying out his proposal, Representative Hunter repeatedly asserted that
the Committee should rely on minority VAP, rather than CVAP, which he claimed “leave[s] out

important information.” This ignored decades of Voting Rights Act precedent.

® This illustrative configuration unpacks current Congressional District 29, while maintaining
Latino voters’ opportunity to elect their preferred candidates in illustrative District 29*. Latino-
preferred Latino candidates would receive the most votes in all contested statewide contests
including Latino candidates between 2014 and 2020 in illustrative District 29%*.
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112.  During the October 4 hearing, Representative Hunter also acknowledged that he
had hired Adam Foltz, a Wisconsin-based redistricting operative, to draw maps. Mr. Foltz had
been placed on the payroll of the nonpartisan Texas Legislative Council, rather than the House
Redistricting Committee. This effectively hid Foltz’s role from other members of the
Redistricting Committee until the Texas Tribune published a story on September 29.

113.  During the October 4 hearing, Representative Hunter also acknowledged that he
had hired outside legal counsel to assist him during the map-drawing process. However, he did
not reveal at that time that his outside counsel had retained the services of two independent map-
drawers, Eric Wienckowski and Thomas Bryan, who communicated directly with Foltz. The
involvement of these individuals remained hidden from other members of the Texas House until
after the House plan was signed into law.

114.  The House Redistricting Committee adopted only two substantial changes to the
statewide House proposal, neither of which improved electoral opportunities for minority voters.

115. Consideration of the House redistricting plan on the Texas House floor began on
October 12 and concluded with a final vote after 3 a.m. on October 13. Overall, less than two
weeks passed between introduction of the statewide proposal and the final substantive
consideration.

116. During floor debate, the House rejected numerous amendments proposed by
minority members to increase minority voters’ electoral opportunities and influence. On the
other hand, floor amendments substantially altered several majority-minority districts, against the
wishes of most members of the local delegations.

117.  Of particular note, Representative Jacey Jetton of Fort Bend County carried an

amendment to districts in Bexar County, but during debate he was unable to provide substantive
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details regarding the proposal. The House approved the Amendment over the objection of most
of the Bexar County delegation, thereby establishing the final configuration of District 118.

118.  The Texas Senate passed the Texas House plan without amendment, and the
Texas Legislature sent House Bill 1, the 2021 House Plan, to Governor Abbott on October 18,
2021. Governor Abbott signed House Bill 1 into law on October 25, 2021.
House District 118 (Bexar County): Discriminatory Results

119.  The current House plan, adopted in 2021, eliminates Latino voters’ opportunity to
elect representatives of their choice in District 118, a Bexar County district in and around the
City of San Antonio. Current District 118 substantially reduces Latino population share to the
point that the district no longer has a majority 2020 SSVR or SSTO, thereby enabling Anglo
voters to defeat Latino voters’ preferred candidates, even in high turnout general elections.

120.  Former District 118 included dense neighborhoods within Loop 410 (including
nearly all of Harlandale ISD), southern San Antonio, outlying communities in southern Bexar
County, and a small portion of eastern and northeastern Bexar County, including Randolph Air

Force Base. Figure 11 depicts former House District 118.
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Figure 11: Former House District 118 (Adopted 2013)

121. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 118 had a Latino CVAP concentration of 68.5% (67.5% by Texas’s estimate). In 2020,
SSVR in former District 118 was 59.5%, and SSTO in former District 118 was 55.7%.

122.  Former District 118, adopted in 2013, consistently elected Latino Democrats in
regular elections over the past decade.

123.  In the 2020 general election, voters in former District 118 reelected Latino
Democrat Leo Pacheco with 56.8% of the 58,558 votes cast. However, in August 2021,
Representative Pacheco resigned to take a full-time college teaching position.

124.  In low turnout special elections in 2016 and 2021, voters in former District 118
elected John Lujan, a Latino Republican who was not the Latino candidate of choice. In January
2016, Lujan won a special election with 52.4% of only 3,589 votes cast, but his same Democratic

opponent then defeated him in the November 2016 general election. Lujan won again in a
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November 2021 special election, this time with 51.2% of the 11,569 votes cast, and he currently
represents District 118.

125. In contested elections in 2016, 2018, and 2020, a cohesive majority of Latino
voters in former District 118 preferred the same candidates in each general election.” On
average, over 80% of Latino voters supported Latino Democrats Tomas Uresti (2016) or Leo
Pacheco (2018 and 2020).

126.  During the 2021 redistricting process, the House Redistricting Committee passed
a redistricting plan that left District 118 largely intact. However, Representative Jacey Jetton of
Fort Bend County offered an amendment on the House floor that reconfigured District 118.
Despite the objection of most members of the Bexar County delegation, the House adopted the
Jetton Amendment, which established the final configuration of current District 118.

127.  Current District 118 loses much of the portion of former District 118 inside Loop
410, including nearly all of the dense Latino neighborhoods north of SW Military Drive, and
Harlandale ISD is now divided among three House districts. To replace this lost population,
current District 118 adds large portions of southwest Bexar County and increases the portion of
the district on the eastern and northeastern boundary of Bexar County, particularly around

Randolph Air Force Base. Figure 12 depicts current House District 118.

7 The 2014 election in former District 118 was uncontested.
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Figure 12: Current House District 118 (Adopted 2021)
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128. 2020 Census data and 2016-2020 ACS citizenship data indicate that current
District 118 has a Latino CVAP concentration of 58%, a reduction of 10 percentage points from
the former plan. Texas’s estimate indicates that current District 118 has a Latino CVAP
concentration of 57.7%, a reduction of 10.8 percentage points from the former plan. In 2020,
SSVR in current District 118 was 47.6%, and SSTO in current District 118 was 43.9%. Thus, as
of the 2020 general election, current District 118 had 11.9 percentage points lower SSVR than
former District 118, and current District 118 had 11.8 percentage points lower SSTO than former
District 118, eliminating the Latino voting majority. Table 4 sets out these changes in full.

Table 4: House District 118 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
68.5 57.7 59.5 47.6 55.7 43.9

129.  Current District 118 no longer provides an opportunity for Latino voters to elect

representatives of their choice.
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130. Latino voters in current District 118 have been cohesive in contested statewide
contests that include Latino candidates. On average, across such elections between 2014 and
2020, more than 80% of Latino voters preferred the same candidates.

131. However, Anglo voters in current District 118 engage in sufficient bloc voting to
enable them to usually defeat Latino voters’ preferred candidates. On average, across contested
statewide contests including Latino candidates between 2014 and 2020, less than 20% of Anglo
voters in current District 118 supported the Latino-preferred candidate. As a result of bloc
voting and high Anglo turnout relative to Latino eligible voters, Latino-preferred Latino
candidates did not receive the most votes within current District 118 in more than two-thirds of
statewide contests between 2014 and 2020.

132.  The elimination of a Latino electoral opportunity in the 2021 version of District
118 was easily avoidable. The House Redistricting Committee’s statewide map preserved the
Latino electoral opportunity in District 118 (prior to Reprsentative Jetton’s floor amendment)
without undermining minority electoral opportunities elsewhere in Bexar County.

133. District 118 in the statewide plan passed by the Texas House Redistricting
Committee (Plan H2176) demonstrates that the Latino community in southern Bexar County is
sufficiently large and geographically compact to constitute a majority in an additional single-
member district that would provide Latino voters with an electoral opportunity. This
configuration maintains the core of Harlandale ISD, while preserving historic linkages to less

affluent communities in southern Bexar County. Figure 13 depicts Bexar County in Plan H2176.
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Figure 13: House District 118 (Plan H2176)
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134. 2020 Census data and 2016-2020 ACS citizenship data indicate that the Latino
CVAP concentration in H2176 District 118 is 64.5%, 7.1 percentage points higher than the
Latino CVAP in current District 118. In 2020, SSVR in H2176 District 118 was 55.0%, 7.4
percentage points higher than SSVR in current District 118, and SSTO in H2176 District 118
was 51.2%, 8.1 percentage points higher than SSVR in current District 118.

135. Latino voters within H2176 District 118 are highly cohesive. On average, across
contested statewide elections including Latino candidates between 2014 and 2020, over 80% of
Latino voters in H2176 District 118 preferred the same candidates.

136.  Anglo voters in H2176 District 118 also engage in bloc voting, offering less than

20% support for Latino-preferred candidates in contested statewide elections including Latino
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candidates between 2014 and 2020. Nonetheless, Latino-preferred Latino candidates received
the most votes within H2176 District 118 in over 80% of such contests. Therefore, H2176
District 118 would provide an opportunity for Latino votes to elect their candidates of their
choice.

137.  As noted above, in Bexar County, Latino voters bear the effects of discrimination,
which hinders their ability to participate effectively in the political process. See supra Paragraph
62.

House District 31 (South Texas): Discriminatory Results

138.  The 2021 House plan also eliminates Latino voters’ opportunity to elect
representatives of their choice in District 31, a South Texas district stretching from the Rio
Grande to the San Antonio region. The 2021 House plan substantially reduces Latino population
share and takes advantage of extreme Anglo bloc voting to overwhelm the Latino electorate.
Although Latino voters in former District 31, adopted in 2013, reelected their preferred candidate
by a comfortable margin in 2020, the incumbent switched parties shortly after Governor Abbott
signed the 2021 House plan into law.

139.  In the former House plan, District 31 encompassed ten sparsely populated South

Texas counties. Figure 14 depicts former House District 31.
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Figure 14: Former House District 31 (Adopted 2013)

140. 2020 Census data and 2016-2020 ACS citizenship data indicate that former
District 31 had a Latino CVAP concentration of 75.6% (77.3% by Texas’s estimate). In 2020,
SSVR in former District 31 was 74.1%, and SSTO in former District 31 was 68.7%.

141. Latino Republican Ryan Guillen has represented House District 31 since 2003,
although he was elected from 2002 to 2020 as a Democrat. In the 2020 general election, voters
in District 31 reelected Guillen with over 58% of the vote.

142. In the 2020 contest—the only contested election for this seat between 2014 and
2020—a cohesive majority of Latino voters in former District 31 preferred the same candidate,

with over 80% of Latino voters supporting Representative Guillen. In this heavily Latino
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district, Representative Guillen was elected even though less than 10% of Anglo voters cast
ballots for him.

143. Representative Guillen served on the House Redistricting Committee, but he did
not have significant input into the composition of his district. District 31 did not change from the
statewide initial proposal to the final enacted plan.

144.  Current District 31 includes 11 counties, extending further north than in the
former configuration. Figure 15 depicts current District 31.

Figure 15: Current House District 31 (Adopted 2021)

145. 2020 Census data and 2016-2020 ACS citizenship data indicate that current
District 31 has a Latino CVAP concentration of 64.7%, a reduction of 10.9 percentage points
from former District 31. Texas’s estimate indicates that current District 31 has a Latino CVAP

concentration of 66.7%, a reduction of 10.6 percentage points from former District 31. In 2020,
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SSVR in current District 31 was 63.9%, and SSTO was 56.3%. Thus, current District 31 reduces
SSVR by 10.2 percentage points from former District 31, and current District 31 reduces SSTO
by 12.4 percentage points from former District 31. Table 5 sets out these changes in full.

Table 5: House District 31 Comparison

Latino CVAP SSVR SSTO
2013 Plan 2021 Plan 2013 Plan 2021 Plan 2013 Plan 2021 Plan
75.6 64.7 74.1 63.9 68.7 56.3

146. Current District 31 no longer provides an opportunity for Latino voters to elect
representatives of their choice.

147. Latino voters in current District 31 have been cohesive in contested statewide
contests that include Latino candidates. On average, across such elections between 2014 and
2020, more than three-quarters of Latino voters preferred the same candidates.

148. However, Anglo voters in current District 31 engage in sufficient bloc voting to
enable them to usually defeat Latino voters’ preferred candidates, despite making up a minority
of the voters in current District 31. This is because on average across contested statewide
contests including Latino candidates between 2014 and 2020, less than 10% of Anglo voters in
current District 31 supported the Latino-preferred candidate. As a result of extreme bloc voting
and substantially higher Anglo turnout relative to Latino turnout, Latino-preferred candidates did
not receive the most votes within current District 31 in more than two-thirds of statewide
contests between 2014 and 2020.

149.  Soon after passage of the 2021 House plan, political observers identified the new
district configuration as substantially less favorable to Representative Guillen. Although voters
in District 31 had elected Guillen as a Democrat for nearly two decades, less than a month after

enactment of the 2021 House plan, Guillen switched parties from Democratic to Republican.
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150. The elimination of a Latino electoral opportunity in the 2021 version of District
31 was easily avoidable. For example, by moving Jim Wells County and Kleberg County from
District 43 to District 31 and moving Wilson County and Karnes County from District 31 to
District 43, it would be possible to reduce overall population deviations in the two districts,
improve compactness, and restore Latino voting strength in District 31.

151.  An illustrative district composed of the following eleven whole counties would
establish that the Latino community in South Texas is sufficiently large and geographically
compact to constitute a majority in an additional single-member district that would provide
Latino voters with an electoral opportunity: Brooks, Duval, Kenedy, Jim Hogg, Jim Wells,
Kleberg, La Salle, Live Oak, McMullen, Starr, and Zapata. This configuration combines rural
South Texas counties into a compact district, rather than stringing the district north from the

border to the outskirts of San Antonio. Figure 16 depicts an illustrative District 31%*.
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Figure 16: Illustrative House District 31*
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152. 2020 Census data and 2016-2020 ACS citizenship data indicate that the Latino
CVAP concentration in illustrative District 31* is 79.7%, 14.6 percentage points higher than the
Latino CVAP in current District 31.

153. Latino voters in illustrative District 31* are highly cohesive. On average, across
contested statewide contests including Latino candidates between 2014 and 2020, 80% of Latino
voters preferred the same candidates.

154.  Although less than 10% of Anglo voters in illustrative District 31* vote for
Latino-preferred candidates, the increased concentration of Latino voters in the illustrative

district (as compared to current District 31) would allow Latino-preferred Latino candidates to
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receive the most votes in these contests. Therefore, illustrative District 31* would provide an
opportunity for Latino voters to elect their candidates of choice.®

155. Latino voters in South Texas bear the effects of discrimination to an even greater
degree than do minority voters in some other parts of the State. This hinders their ability to
participate effectively in the political process despite population majorities. For example, the per
capita income for Latino residents of current District 31 is less than $17,000, little more than half
of the per capita income for Anglo residents of current District 31. Moreover, more than a
quarter of Latino residents of current District 31 live in poverty in an average year, nearly double
the rate for Anglo residents of current District 31 and more than three times the rate for Anglo
Texans statewide.
House Districts in El Paso and West Texas: Discriminatory Results

156. The current House plan, adopted in 2021, entirely removes District 76 from El
Paso County, eliminating an effective Latino opportunity district and pairing two Latina
incumbents. This allowed the House plan to substantially overpopulate heavily Latino districts
in El Paso County and West Texas and substantially underpopulate heavily Anglo districts in
West Texas and the Panhandle, protecting Anglo voting strength and Anglo incumbents in a
slow-growth region.

157.  Under the former House plan, adopted in 2013, El Paso County and West Texas
were divided into six heavily Latino districts.

158.  Under the former House plan, five districts were contained entirely within El Paso

County (Districts 75, 76, 77, 78, and 79), and a sixth, District 74, was spread across twelve

8 This illustrative configuration in Figure 16 reduces the Latino CVAP concentration in adjacent
House District 43. House District 43 does not provide a Latino electoral opportunity in either the
current House Plan or in this illustrative configuration.

49



Caase33221covO0QB8ENGEIHSSIVW  [occouneen 38632 Hileedd660Br222 FRagesD10H666

counties. Figure 17 depicts the former House districts in El Paso County and West Texas, and
Figure 18 depicts the former House districts in El Paso County.

Figure 17: Former El Paso and West Texas House Districts (Adopted 2013)
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Figure 18: Former El Paso House Districts (Adopted 2013)

159. 2020 Census data and 2016-2020 ACS citizenship data indicate that Districts 74,
75,76, 77,78, and 79 in the 2013 House plan have Latino CVAP concentrations of 74.5%,
87.8%, 87.1%, 74.2%, 66.9%, and 78.8%, respectively (74.8%, 88.8%, 86.9%, 74.3%, 66.3%,
and 79.2% by Texas’s estimate). In 2020, SSVR in these districts was 67.7%, 76.6%, 79.7%,
62.4%, 53.2%, and 69.5%, and 2020 SSTO was 62.9%, 75.9%, 80.1%, 60.7%, 52.7%, and
70.6%, respectively.

160. 1In 2020, voters in these districts elected Latino Democrat Eddie Morales, Latino
Democrat Mary Gonzalez, Latino Democrat Claudia Ordaz Perez, Latino Democrat Evelina
“Lina” Ortega, Latino Democrat Joe Moody, and Latino Democrat Art Fierro.

161. Few elections for the Texas House have been contested in these districts.
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162. In the former House plan, each of these districts provided Latino voters with the
opportunity to elect their preferred representatives to the Texas House.

163. In the current 2021 House plan, Districts 74, 75, 77, 78, and 79 each include a
portion of El Paso County. District 76 has been removed entirely from the region. Figure 19
depicts the current House districts in El Paso County and West Texas, and Figure 20 depicts the

current House districts in El Paso County.

Figure 19: Current El Paso and West Texas House Districts (Adopted 2021)
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Figure 20: Current El Paso House Districts (Adopted 2021)

164. In the current House plan, the five remaining districts in El Paso and West Texas
are uniformly overpopulated, by an average of 4.25% above the ideal population. District 77 is
overpopulated by 4.95% above the ideal, and District 78 is overpopulated by 4.88% above the
ideal. This has the effect of packing unnecessarily large numbers of Latino voters into each
district.

165. Because the current House plan packs the majority-Latino El Paso and West
Texas districts, it is able to uniformly underpopulate heavily Anglo districts in West Texas and
the Panhandle. Specifically, Districts 69, 71, 72, 82, 83, 84, 86, 87, and 88 are underpopulated

by an average of 3.75% below the ideal population. District 69 is underpopulated by 4.52%
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below the ideal, and District 86 is underpopulated by 4.63% below the ideal. Both are less than
25% Latino CVAP.

166. By removing District 76 from El Paso County, the current House plan paired two
Latina incumbents, Representative Claudia Ordaz Perez of District 76 and Representative Lina
Ortega of District 77.

167. By moving District 74 into El Paso County, the current House plan pairs sizeable
Latino communities in El Paso and Eagle Pass, which are nearly 500 miles apart.

168.  In the current House plan, 2020 Census data and 2016-2020 ACS citizenship data
indicate that Districts 74, 75, 77, 78, and 79 have Latino CVAP concentrations of 75.5%, 88.0%,
85.9%, 67.7%, and 77.1%, respectively (77.7%, 88.7%, 85.9%, 67.5%, and 76.2% by Texas’s
estimate). In 2020, SSVR in these districts was 68.2%, 76.9%, 76.6%, 53.9%, and 67.4%, and
2020 SSTO in these districts was 65.2%, 76.0%, 75.9%, 52.8%, and 69.0%, respectively. Table
6 sets out those changes in full.

Table 6: El Paso and West Texas House District Comparison

District Latino CVAP SSVR SSTO
2013 Plan | 2021 Plan | 2013 Plan | 2021 Plan | 2013 Plan | 2021 Plan
74 74.5 75.5 67.7 68.2 62.9 65.2
75 87.8 88.0 76.6 76.9 75.9 76.0
76 87.1 n/a 79.7 n/a 80.1 n/a
77 74.2 85.9 62.4 76.6 60.7 75.9
78 66.9 67.7 53.2 53.9 52.7 52.8
79 78.8 77.1 69.5 67.4 70.6 69.0

169.  Current House District 81 is another majority-Latino district, adjacent to current
District 74. 2020 Census data and 2016-2020 ACS citizenship data indicate that current District
81 has a Latino CVAP concentration of 52.7% (52.8% by Texas’s estimate). In 2020, SSVR in

current District 81 was 43.7%, and SSTO in current District 81 was 36.5%.
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170. District 81 has been represented by Brooks Landgraf, an Anglo Republican, since
2015. In the 2018 contest—the only contested election for this seat between 2014 and 2020—a
cohesive majority of Latino voters in former District 81 preferred the same candidate. In that
contest, over two-thirds of Latino voters supported Armando Gamboa, a Latino Democrat.
However, less than 10% of Anglo voters supported Gamboa, who was soundly defeated.

171. Latino voters across El Paso and West Texas—within current Districts 74, 75, 77,
78, 79, and 81—have been cohesive in contested statewide elections that include Latino
candidates. On average, across such elections between 2014 and 2020, more than 80% of Latino
voters preferred the same candidates. Current District 81 combines the least cohesive Latino
voters in the region. But even there, more than 60% of Latino voters in current District 81
favored the same candidates in contested statewide elections that included Latino candidates
between 2014 and 2020. For the same elections between 2016 and 2020, over 70% of Latino
voters in current District 81 preferred the same candidates.

172.  Latino voters in Districts 74, 75, 77, 78, and 79 maintain an opportunity to elect
their preferred candidates. However, Latino voters in District 81 lack a similar electoral
opportunity. Anglo voters in current District 81 engage in sufficient bloc voting to enable them
to usually defeat Latino voters’ preferred candidates. In 2014, statewide contests including
Latino candidates were not clearly polarized in District 81.° However, on average, across
contested statewide contests including Latino candidates between 2016 and 2020, less than 10%
of Anglo voters in current District 81 supported the Latino-preferred candidate. As a result of

bloc voting and high Anglo turnout relative to Latino eligible voters, Latino-preferred Latino

? SSTO in current District 81 was less than 20% of total turnout in the 2014 general election,
despite the fact that contemporaneous SSVR in the District was nearly 40%.
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candidates did not receive the most votes within current District 81 in any statewide contests
between 2016 and 2020.

173.  The State could have avoided the elimination of a sixth Latino electoral
opportunity district in El Paso and West Texas. The Latino community in El Paso and West
Texas is sufficiently large and geographically compact to allow for six districts with Latino
CVAP majorities that would provide an electoral opportunity to Latino voters. In particular,
House District 81 could be extended westward into El Paso County to become the sixth Latino
electoral opportunity district.

174.  In an illustrative configuration, Districts 75%*, 77*, 78%*, and 79* would remain
wholly within El Paso County, while illustrative District 81*—rather than illustrative District
74*—would include a portion of El Paso County, along with counties to the east and north, up
through Gaines County. Illustrative District 74* would remain outside of El Paso County,
reincorporating Pecos County and including Latino communities in southern Ector County. This
configuration would keep El Paso County as whole as possible, while not overpopulating House
districts there. It would avoid pairing District 76 Representative Claudia Ordaz Perez with
returning incumbents in illustrative District 75* or illustrative District 77%.

175.  This illustrative configuration would combine portions of El Paso County and
nearby rural counties in illustrative District 81*, connecting communities with shared economic
interests, including in the oil and gas industry. Illustrative District 74* would maintain the core
of current District 74 and its border focus, while restoring Pecos County to the district and
joining a major transportation artery for the Latino communities in Odessa, Fort Stockton,
Presidio, and Ojinaga, Mexico. Figure 21 depicts illustrative Districts 74*, 75%, 77%*, 78*, 79%*,

and 81*. Figure 22 depicts the portion of this configuration in El Paso County.
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Figure 21: Hlustrative E1 Paso and West Texas House Districts
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Figure 22: Illustrative El Paso and West Texas House Districts (El1 Paso County)
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176. 2020 Census data and 2016-2020 ACS citizenship data indicate that the Latino
CVAP concentrations in illustrative Districts 74*, 75%, 77*, 78*, 79*, and 81* are 73.5%,
87.0%, 86.6%, 70.1%, 70.4%, and 74.1%, respectively. Of particular note, Latino CVAP in
illustrative District 81* is 8.3% higher than the Latino CVAP in current District 81.

177.  Latino voters within the six districts in this illustrative map are highly politically
cohesive. On average, across contested statewide elections including Latino candidates between
2014 and 2020, over 70% of Latino voters preferred the same candidates in each district. '

178.  Although Anglo voters in the illustrative districts also engage in bloc voting to
varying degrees, Latino-preferred Latino candidates would receive the most votes in most of
these contests. Specifically, Latino-preferred Latino candidates would receive the most votes in
57% of these contests in illustrative District 74*, 71% of these contests in illustrative District
81%*, and 100% of these contests in illustrative Districts 75*, 77*, 78*, and 79*. Therefore, the
illustrative configuration would provide opportunities for Latino voters to elect candidates of
their choice in six El Paso and West Texas districts.

179. In El Paso County, Ector County, and Maverick County, from which the El Paso
and West Texas districts draw most of their population, Latino voters bear the effects of
discrimination, which hinders their ability to participate effectively in the political process. El
Paso statistics are provided above. See supra Paragraph 62. The mean household income of
Latino residents of Ector County is less than two-thirds the mean household income of Anglo
residents. And the share of Latinos below the poverty line is more than one-and-a-half times as
high as the Anglo share in Ector County. Maverick County has few Anglo residents, but Latino

per capita income is little more than $17,000 a year, and more than 25% of Latino residents

191n three of the six districts, 80% or more of Latino voters preferred the same candidates.
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experience poverty during an average year. Similar patterns persist in other portions of these
districts as well.

Additional Facts Relevant to Inquiry into Discriminatory Purpose and Totality of
Circumstances

180. Texas has a long history of official discrimination touching on the right to vote.
Beyond redistricting, as described in Paragraphs 19-21, supra, federal intervention has been
necessary to eliminate numerous other procedures or devices intentionally used to restrict
minority voting in Texas. See, e.g., White, 412 U.S. at 768 (poll tax); Terry v. Adams, 345 U.S.
461 (1953) (private primary); Smith v. Allwright, 321 U.S. 649 (1944) (white primary); Nixon v.
Herndon, 273 U.S. 536 (1927) (exclusion of minorities). In recent years, courts have found that
Texas’s voter identification requirements discriminated against minority voters. See, e.g.,
Veasey v. Abbott, 830 F.3d 216, 243-65 (5th Cir. 2016) (en banc).

181. Voting in Texas continues to be racially polarized throughout much of the State.
By one recent estimate, Anglo voters and Latino voters in Texas differ in their support for
statewide candidates by 30-40 percentage points. See, e.g., Veasey, 830 F.3d at 258. This
perpetuates a longstanding pattern of statewide polarization previously recognized by the
Supreme Court. See LULAC, 548 U.S. at 427.

182. Based on 2020 Census data and 2016-2020 ACS citizenship data, proportional
representation for Latino voters in Texas would be 12 Congressional seats. Under the former
plan, Latino voters had the opportunity to elect their preferred candidates in roughly 8 of 36
Congressional seats. Under the current plans, Latino voters have the opportunity to elect their
preferred candidates in roughly 8 of 38 Congressional seats, representing a diminished share of
the Texas Congressional delegation despite relative population gains that increased their share of

Texas’s population and CVAP.
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183. Based on 2020 Census data and 2016-2020 ACS citizenship data, proportional
representation for Latino voters in Texas would be 46 Texas House seats. Under the former
plan, Latino voters had the opportunity to elect their preferred candidates in roughly 33 of 150
Texas House seats. Under the current plans, Latino voters have the opportunity to elect their
preferred candidates in roughly 31 of 150 Texas House seats, representing a diminished share of
the Texas House seats despite relative population gains that increased their share of Texas’s
population and CVAP.

184. Latinos are underrepresented as elected officials in Texas, including in the Texas
delegation to the U.S. House of Representatives and the Texas House. Over 60% of Texas
Legislators in the 87th Legislature are Anglo, even though Anglos make up only 40% of Texas’s
population, 43% of the State’s VAP, and a bare majority of Texas’s CVAP.

185.  According to the Census Bureau Current Population Survey, only 63% of eligible
Latino Texans and 70% of eligible Black Texans were registered to vote in the 2020 Presidential
election, as compared to over 78% of eligible Anglo Texans. Overall, according to the Current
Population Survey, only 53% of eligible Latino Texans and 61% of Black Texans voted in the
2020 Presidential elections, as compared to 72% of eligible Anglo Texans.

186. As of November 2020, only 24% of registered voters in Texas had Spanish
surnames (as defined by the State), substantially less than the Latino CVAP share.

187.  Significant socioeconomic disparities exist between Anglo and Latino residents of
Texas. These disparities hinder the ability of Latino residents to participate effectively in the
political process.

188.  According to ACS data, Latinos and Blacks in Texas experience poverty at

roughly twice the rate of Anglos, and the Anglo median household income is over one and one-
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half times Latino and Black median household levels. Latinos and Blacks in Texas are also far
more likely than Anglos to be unemployed and to lack a high school diploma.

189. In the third quarter of 2021, the unemployment rate for Black Texans was 9.2%,
more than double the 4.1% unemployment rate for Anglo Texans. The unemployment rate for
Latino Texans was 7.0%, again nearly twice as high as the rate for Anglo Texans.

190. Minority Texans also lack health insurance at substantially higher rates than do
Anglo Texans, with over a quarter of Latino Texans uninsured.

191. In areas including education, employment, and housing, Texas and jurisdictions
across the State similarly have engaged in widespread official discrimination. See, e.g., Consent
Decree, United States v. City of Austin, No. 1:14-cv-533 (W.D. Tex. June 9, 2014), ECF No. 3-4
(employment); United States v. Texas, 601 F.3d 354, 373-74 (5th Cir. 2010) (education); Dews v.
Town of Sunnyvale, 109 F. Supp. 2d 526, 571-73 (N.D. Tex. 2000) (housing).

192.  Some Texas Congressional and legislative districts are geographically enormous,
which impedes the ability of minority voters to participate in the political process. Most notably,
current Congressional District 23 stretches roughly 500 miles from San Antonio to El Paso.

193.  Some recent political campaigns in Texas have been characterized by racial
appeals, including advertisements that demonized Latino immigrants as being part of an “illegal
invasion” and mailers that appeared to darken the skin of a Black Congressional candidate.

CAUSE OF ACTION

194. The United States realleges and incorporates by reference the allegations set forth
above.

195. Section 2 of the Voting Rights Act establishes that “[n]o voting qualification or

prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State
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or political subdivision in a manner which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race[,] color, [or membership in a language
minority group].” 52 U.S.C. § 10301(a).

196. A violation of Section 2 “is established if, based on the totality of circumstances,
it is shown that the political processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a class of citizens protected by
[Section 2] in that its members have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice.” 52 U.S.C.

§ 10301(b).

197. The 2021 Congressional Plan has the purpose of denying or abridging the right to
vote on account of race, color, or membership in a language minority group, in violation of
Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

198.  The 2021 Congressional Plan results in a denial or abridgement of the right of
citizens of the United States to vote on account of race, color, or membership in a language
minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

199. The 2021 House Plan results in a denial or abridgement of the right of citizens of
the United States to vote on account of race, color, or membership in a language minority group,
in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.

200. Unless enjoined by order of this Court, Defendants will continue to violate
Section 2 by administering, implementing, and conducting elections for the Texas Congressional
delegation and the Texas House using the 2021 Congressional Plan and the 2021 House Plan.

PRAYER FOR RELIEF

WHEREFORE, the United States prays that the Court enter an order:
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(1) Declaring that the 2021 Congressional Plan has the purpose of denying or
abridging the right to vote on account of race, color, or membership in a language minority
group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

(2) Declaring that the 2021 Congressional Plan results in a denial or abridgement of
the right of any citizen of the United States to vote on account of race, color, or membership in a
language minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

3) Declaring that the 2021 House Plan results in a denial or abridgement of the right
of any citizen of the United States to vote on account of race, color, or membership in a language
minority group, in violation of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301;

(4) Enjoining Defendants, their agents and successors in office, and all persons acting
in concert with them from administering, implementing, or conducting any future elections for
the Texas Congressional Delegation under the 2021 Congressional Plan and for the Texas House
under the 2021 House Plan;

(%) Establishing interim redistricting plans for the Texas Congressional Delegation
and the Texas House that remedy unlawful components of the 2021 Congressional Plan and 2021
House Plan;

(6) Ordering Defendants to devise and implement permanent redistricting plans for
the Texas Congressional Delegation and the Texas House that comply with Section 2 of the
Voting Rights Act;

(7) Directing Defendants, their agents and successors in office, and all persons acting
in concert with them to take appropriate action to ensure uniform compliance with this Court’s
order by state and local authorities administering the State’s electoral processes; and

(8) Granting such additional relief as the interests of justice may require.
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Date: June 6, 2022

PAMELA S. KARLAN
Principal Deputy Assistant Attorney General
Civil Rights Division

/s/ Daniel J. Freeman

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
DANIEL J. FREEMAN
JANIE ALLISON (JAYE) SITTON
MICHELLE RUPP

JACKI L. ANDERSON
JASMIN LOTT

HOLLY F.B. BERLIN
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
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CERTIFICATE OF SERVICE

I hereby certify that on June 6, 2022, I electronically filed the foregoing with the Clerk of
the court using the CM/ECF system, which will send notification of this filing to counsel of record.

/s/ Daniel J. Freeman
Daniel J. Freeman

Voting Section

Civil Rights Division

U.S. Department of Justice
daniel. freeman@usdoj.gov
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS, et al.,

Plaintiffs,
EP-21-CV-00259-DCG-JES-JVB
[Lead Case]

v.

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

Defendants.

LD L L LD L L L LD M M D

UNITED STATES OF AMERICA, §
§
Plaintiff, §
V. §
§ Case No. 3:21-CV-00299-DCG-JES-JVB
STATE OF TEXAS and JOHN SCOTT, § [Consolidated Case]
in his official capacity as Secretary of the §
State of Texas, §
§
Defendants. §
§

ORDER CONSOLIDATING CASE

The Three-Judge Panel has reviewed the pleadings in the above referenced cases and
finds that they are before the same court; that the cases share common defendants; that the cases
share common questions of law and fact; that consolidation will conserve judicial resources and
best serve the interests of all parties and witnesses; and that the cases are at similar stages of

litigation.
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IT IS THEREFORE ORDERED that for all purposes United States v. Texas, No. 3:21-
CV-00299 (W.D. Tex.) is CONSOLIDATED with LULAC v. Abbott, No. 3:21-CV-00259
(W.D. Tex.) under Federal Rule of Civil Procedure 42(a)(2).

IT IS FURTHER ORDERED that the United States shall comply with the Court’s
“Order Requiring Parties to File a Proposed Scheduling Order” (ECF No. 75), filed in LULAC v.
Abbott, No. 3:21-CV-00259 (W.D. Tex.).

So ORDERED and SIGNED on this _L day of December 2021.

o L

DAV]D C. GUADERRAMA
UNITED STATES DISTRICT JUDGE

And on behalf of:
Jerry E. Smith Jeffrey V. Brown
United States Circuit Judge -and- United States District Judge
U.S. Court of Appeals, Fifth Circuit Southern District of Texas
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October 04, 2021

House Redistricting Committee Hearing

OCTOBER 4, 2021

TRANSCRIBED BY:
Kay Counseller

Certified Shorthand Reporter
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October 04, 2021
Page 17

public. But I felt, rather than a point/counterpoint, you
needed an overview of how we were looking at HBl1. And again,
my office will remain open even beyond today to talk and visit
with the members here. And the public, certainly keep your
input coming. The process 1s the committee process right now.
There 1s then a floor process which can be different. So I
want everybody to know you're in the process.

The -- let me get this. Let me stop there,
Mr. Goldman. And Mr. Jetton, do you have any comments about
the Fort Bend that you have to me or the new district that has
developed? Nothing on that? Mr. Goldman, do you have anything
on the North Texas? Mr. Turner?

CHAIR TURNER: I have -- I have several
questions, Mr. Chairman.

CHAIR HUNTER: Sure.

CHAIR TURNER: Is this now the --

CHAIR HUNTER: Yes.

CHAIR TURNER: -- right time to do this? Okay.
Thank you. Thank you, Mr. Chairman. And I'll apologize for
having my back to you but I want to make sure my -- what I say
is clearly said in the microphone --

CHATIR HUNTER: Absolutely. Please, please.

CHAIR TURNER: Thank you for the -- the layout
of House Bill 1, Mr. Chairman. I'd like to start by trying to

better understand the process by which the House map was drawn.

Kim Tindall & Associates, Inc. 16414 san Pedro San Antonio, Texas 78232
Phone (210) 697-3400 Suite 906 Fax (210) 697-3408
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So I ask a basic question: Who actually sat at the computer
and physically constructed House Bill 17

CHAIR HUNTER: Let -- let me just give you a
comprehensive answer. Nobody saw the map until T filed it. I
heard this rumor going out, That's what they did 10, 20 years
ago. I've been watching a video on YouTube video about this.
That's not how we do it today.

What I did, Mr. Turner, I continually asked
House members and held the public hearings, which we listened
to, to submit into the Red Apple program concepts. I received
regional groups, individuals. I will tell you that some of the
areas of the state turned them in and then members of that
region came in and said they didn't agree with it.

So what we did is we took the Red Apple
programming, I then have a law firm that advises me with their
technical folks. With some of my staff, I got them to take a
look at i1t, had them run the legal and the data, give me the
suggestions, and then I made the decision.

CHAIR TURNER: Okay. Thank you, Mr. Chairman.
So can I ask the name of the law firm?

CHAIR HUNTER: Butler Snow.

CHAIR TURNER: Butler Snow. All right. And so
in terms of who actually drew the plan, is that you or your
staff or someone at Butler Snow?

CHATIR HUNTER: It's a combination of all.

Kim Tindall & Associates, Inc. 16414 san Pedro San Antonio, Texas 78232
Phone (210) 697-3400 Suite 906 Fax (210) 697-3408
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CHAIR TURNER: All right. Thank you. And then
last week there was a media report that there's a gentleman
named Adam Foltz who works for either the Texas Legislative
Council or the Redistricting Committee. I think there was some
confusion on that. Was Mr. Foltz involved in drawing the maps?

CHAIR HUNTER: Yes. And he reports to me.

CHAIR TURNER: Okay. So is he an employee of
the House Redistricting Committee?

CHAIR HUNTER: He is not an employees of the
House Redistricting Committee. He 1s an employee through the
Legislative Council, assigned to me, which happens quite a bit.
It's not just in this situation.

CHAIR TURNER: Okay. So did -- did Legislative
Council hire him or did --

CHAIR HUNTER: I think they actually -- you'll
have to check on the formality but I think they actually do the
contract and then he's assigned to me, just like they do with
all -- many of their employees who do the same.

CHAIR TURNER: Okay. So 1t was -- was 1t a
decision of Legislative Council to hire him or was it --

CHATIR HUNTER: It was my request.

CHAIR TURNER: It was your decision?

CHATR HUNTER: Yes.

CHAIR TURNER: Okay.

CHAIR HUNTER: Everything falls on me.

Kim Tindall & Associates, Inc. 16414 san Pedro San Antonio, Texas 78232
Phone (210) 697-3400 Suite 906 Fax (210) 697-3408
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the

Western District of Texas

League of United Latin American Citizens, et al.

Plaintiff
V.

Greg Abbott, et al.

Civil Action No. 3:21-cv-259-DCG-JES-JVB

(If the action is pending in another district, state where:

N N N N N N

Defendant )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Eric Wienckowski
49 Catskill Ave, Monroe, NY 10950

E(Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material: See Attachment A

‘ Place: ys. Attorney’s Office, Southern District of New York ‘ Date and Time:

One St. Andrews Plaza .
New York, NY 10007 06/02/2022 5:00 pm

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: 'Date and Time: |

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: 05/03/2022

CLERK OF COURT
OR
/s/ Daniel J. Freeman
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail, and telephone number of the attorney representing (name of party) the United States
of America , who issues or requests this subpoena, are:

Daniel J. Freeman, U.S. Department of Justice, Civil Rights Division, Voting Section, 950 Pennsylvania Ave. NW,
4CON 8th Floor, Washington, D.C. 20530 Email: daniel.freeman@usdoj.gov Phone: 202-305-5451
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 3:21-cv-259-DCG-JES-JVB

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

(3 I served the subpoena by delivering a copy to the named person as follows:
on (date) ; or

(O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. 1f a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs,
Civil Action No. 3:21-cv-259
V. (DCG-JES-JVB)
(consolidated cases)

GREG ABBOTT, et al.,

Defendants.

ATTACHMENT A - SUBPOENA FOR DOCUMENTS AND RECORDS
Pursuant to Rule 45 of the Federal Rules of Civil Procedure, you are commanded to
produce to the United States of America the documents and electronically stored information
described below in your possession, custody, or control.

DEFINITIONS AND INSTRUCTIONS

1. “Document” is defined to be synonymous in meaning and scope as the term
“document” is used under Rule 34 of the Federal Rules of Civil Procedure and as the phrase
“writings and recordings” is defined in Rule 1001 of the Federal Rules of Evidence and includes,
but is not limited to, any computer files, memoranda, notes, letters, emails, printouts, instant
messages, ephemeral messages (such as Slack, Signal, Snapchat, Telegram, and Wickr), social
media messages, text messages, or databases, and any handwritten, typewritten, printed,
electronically-recorded, taped, graphic, machine-readable, or other material, of whatever nature
and in whatever form, including all non-identical copies and drafts thereof, and all copies bearing

any notation or mark not found on the original.
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2. “Legislator” means a past or present elected member of the Texas House of
Representatives (“Texas House”) or the Texas Senate, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

3. “Member of the U.S. House of Representatives” means a past or present elected
member of the United States House of Representatives, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

4, “Redistricting” means any consideration of the alignment of district boundaries
for an entire legislative body, a single legislative district, or districts within a geographic area.
Unless otherwise specified, the term does not include consideration of the alignment of district
boundaries for the Texas Senate or the Texas State Board of Education.

5. “Relating to” means referring to, regarding, consisting of, concerning, pertaining
to, reflecting, evidencing, describing, constituting, mentioning, or being in any way logically or
factually connected with the matter discussed, including any connection, direct or indirect,

whatsoever with the requested topic.
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6. “Senate Bill 6” means the legislation setting forth the district boundaries for the
Texas delegation to the U.S. House of Representatives that Governor Greg Abbott signed into
law on October 25, 2021. See S.B. 6, 87th Leg., 3d Spec. Sess. (Tex. 2021).

7. “House Bill 1” means the legislation setting forth the district boundaries for the
Texas House that Governor Abbott signed into law on October 25, 2021. See H.B. 1, 87th Leg.,
3d Spec. Sess. (Tex. 2021).

8. In responding to these requests, please produce all responsive documents in your
possession, custody, or control. This means that you must produce all responsive documents
within your actual possession, custody, or control, as well as such documents which you have the
legal right to obtain on demand or the practical ability to obtain from a third party, including but
not limited to any and all documents that you and your counsel or other persons or entities acting
or purporting to act on your behalf have actually reviewed.

9. All references in these requests to an individual person include any and all past or
present employees, staff, interns, representatives, designees, attorneys, advisors, consultants,
contractors, agents, predecessors in office or position, and all other persons or entities acting or
purporting to act on the individual person’s behalf or subject to the control of such a person.

10.  All references in these requests to an entity, governmental entity, or any other
type of organization include its past or present officers, executives, directors, employees, staff,
interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, and all
other persons or entities acting or purporting to act on behalf of such an organization or subject
to its control.

11. In construing these document requests, apply the broadest construction, so as to

produce the most comprehensive response. Construe the terms “and” and “or” either
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disjunctively or conjunctively as necessary to bring within the scope of the request all responses
that might otherwise be construed to be outside that scope. Words used in the singular include
the plural.

12.  Words or terms used herein have the same intent and meaning regardless of
whether the words or terms are depicted in lowercase or uppercase letters.

13. Documents should be produced in their entirety, without abbreviation, redaction,
or expurgation; file folders with tabs or labels identifying documents responsive to these requests
should be produced intact with the documents; and documents attached to each other should not
be separated.

14, Each document produced should be categorized by the number of the document
request in response to which it is produced.

15. No portion of a request may be left unanswered because an objection is raised to
another part of that request. If you object to any portion of a document request, you must state
with specificity the grounds of the objection. Any ground not stated will be waived.

16. For any document withheld from production on a claim of privilege or work
product protection, provide a written privilege log identifying each document individually and
containing all information required by Rule 45(e)(2)(A) of the Federal Rules of Civil Procedure,
including a description of the basis of the claimed privilege and all information necessary for the
United States to assess the claim of privilege.

17. If you contend that it would be unduly burdensome to obtain and provide all of
the documents called for in response to any document request or subsection thereof, then in
response to the appropriate request: (a) produce all such documents as are available without

undertaking what you contend to be an unduly burdensome request; (b) describe with
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particularity the efforts made by you or on your behalf to produce such documents; and (c) state
with particularity the grounds upon which you contend that additional efforts to produce such
documents would be unduly burdensome.

18. If any requested document or other potentially relevant document is subject to
destruction under any document retention or destruction program, the documents should be
exempted from any scheduled destruction and should not be destroyed until the conclusion of
this lawsuit or unless otherwise permitted by court order.

19. In the event that a responsive document has been destroyed or has passed out of
your possession, custody, or control, please provide the following information with respect to
each such document: its title, date, author(s), sender(s), recipient(s), subject matter, the
circumstances under which it has become unavailable, and, if known, its current location and
custodian.

20.  These requests are continuing in nature. Your response must be supplemented and
any additional responsive material disclosed if responsive material becomes available after you
serve your response. You must also amend your responses to these requests if you learn that an
answer is in some material respect incomplete or incorrect.

21. Unless otherwise specified, all document requests concern the period of time from

January 1, 2019, to the present.



Case 3:21-cv-00259-DCG-JES-JVB Document 386-5 Filed 06/27/22 Page 10 of 13

DOCUMENT REQUESTS

1. All documents relating to any redistricting proposal for the Texas delegation to
the U.S. House of Representatives or the Texas House, including but not limited to House Bill 1,
Senate Bill 6, and any other Congressional or House redistricting proposal drawn, discussed, or
considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;

b. the impetus, rationale, background, or motivation for any such redistricting
proposal;

c. all drafts in the development or revision of any such redistricting proposal,
including but not limited to shapefiles, files or datasets used in mapping
software, each RED report, each PAR report, demographic data (including but
not limited to Citizen Voting Age Population, Hispanic Citizen Voting Age
Population, Black Citizen Voting Age Population, VVoting Age Population,
Hispanic Voting Age Population, and Black Voting Age Population), election
data (including but not limited to reconstituted election analyses), and files
related to precinct names, precinct lines, split precincts, partisan indexes,
population shifts, population deviations, voter registration, Spanish Surname
Voter Registration, voter affiliation, Spanish Surname Voter Turnout, or
changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;

e. any redistricting amendment, whether partial or total, to each such proposal,

f. negotiations regarding any redistricting proposal; and
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g. all calculations, reports, audits, estimates, projections, or other analyses, from
any source, relating to the effect or impact, of any kind—including on (1)
Texas minority voters, (2) existing or emerging minority opportunity districts,
or (3) voter turnout (including Spanish Surname Voter Turnout)—that could
result from the implementation of any such redistricting proposal.

2. All documents relating to the redistricting process for the Texas House or the
Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations,
staffing, and persons or entities involved.

3. All documents relating to voting patterns in Texas elections with respect to race,
ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

4. All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the
Texas delegation to the U.S. House of Representatives complies with the VVoting Rights Act,
including but not limited to any calculations, reports, audits, estimates, projections, or other
analyses.

5. All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the

Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative
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Council, any member of the U.S. House of Representatives, any candidate to represent Texas in
the U.S. House of Representatives, any candidate for the Texas House, any campaign to
represent Texas in the U.S. House of Representatives, any campaign for the Texas House, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any local elected official in
Texas, any consultant, any expert, any law firm or attorney, any vendor, any other political or
community group or organization, or any member of the public.

6. All other documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives from July 1, 2021, to the present, including but
not limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

7. All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship that were exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative

Council, any member of the U.S. House of Representatives, any candidate for the Texas House,
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any candidate to represent Texas in the U.S. House of Representatives, any campaign for the
Texas House, any campaign to represent Texas in the U.S. House of Representatives, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any consultant, any expert, any
law firm or attorney, any vendor, any group or organization, or any member of the public.

8. All documents relating to payment for services; agreements of representation,
consultation, employment, services, confidentiality, or common interest; or any other type of
contract relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives that include any of the following individuals or entities: Adam Foltz, Chris
Gober, The Gober Group, any consultant, any political operative, any expert, the Office of the
Texas Attorney General, any other law firm, any other attorney, any other vendor, or any other
person or entity.

9. All non-privileged documents relating to the instant lawsuit or preceding

investigation of Texas by the U.S. Department of Justice.
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EXHIBIT
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS et al.,

Plaintiffs, Case No. 3:21-¢v-259-DCG-JES-JVB

v (Consolidated Cases)

GREG ABBOTT, et al.,

NoclVo o clvoclcoclivo Vo clivoclivo cliv el

Defendants.

ERIC WIENCKOWSKI’S OBJECTIONS AND RESPONSES TO
THE UNITED STATES’ SUBPOENA FOR DOCUMENTS AND RECORDS

TO: Daniel J. Freeman, U.S. Department of Justice, Voting Section, Civil Rights Division, 4
Constitution Square 150 M St. NE, Room 8.143, Washington, D.C. 20530 Email:
Daniel.freeman@usdoj.gov  Phone: (202) 305-4355

Pursuant to the Federal Rules of Civil Procedure, Eric Wienckowski serves Objections and

Responses to the United States’ Subpoena for Documents and Records.

Date: May 17, 2022 Respectfully submitted,

BUTLER SNnow LLP

By: /s/ Scott K. Field

Scott K. Field

Texas State Bar No. 00793725
scott.field@butlersnow.com
Marshall A. Bowen

Texas State Bar No. 24096672
marshall.bowen@butlersnow.com
1400 Lavaca St., Suite 1000
Austin, Texas 78701

Tel: 737-802-1800

COUNSEL FOR ERIC WIENCKOWSKI
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CERTIFICATE OF SERVICE

I hereby certify that on May 17, 2022, the attached Objections and Responses to the United
States’ Subpoena for Documents and Records was served on opposing counsel via electronic mail.

/s/ Scott K. Field
Scott K. Field
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OBJECTIONS RELEVANT TO EACH REQUEST

Eric Wienckowski asserts that each of the following objections applies specifically to each
request below. In the interest of brevity, these objections are offered here to avoid unnecessary
repetition of objections to definitions, scope, and similar issues that afflict each request. These
objections are as follows:

Mr. Wienckowski is a consulting-only expert who was hired by Butler Snow LLP’s
consulting-only expert to assist Butler Snow LLP in representing its clients at the Texas
Legislature. Federal Rule of Civil Procedure 26(b)(4)(D) prohibits a party from discovering facts
known or opinions held by an expert who is not expected to be called as a witness at trial. Fed. R.
Civ. P. 26(b)(4)(D). See Hartford Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 154 F.R.D.
202,208 (N.D. Ind. 1993) (“Rule 45 of the Federal Rules of Civil Procedure cannot be utilized for
obtaining an expert’s files where Rule 26(b)(4) remains the limitation on discoverability.”).
Documents in Mr. Wienckowski’s possession and information known to him are protected from
discovery under this rule. Additional privileges, including but not limited to, attorney-client
privilege, the attorney work product doctrine, and deliberative process may also be implicated by
DOJ’s requests, and Mr. Wienckowski anticipates asserting all applicable privileges implicated by
the DOJ’s requests.

Given Mr. Wienckowski’s role as a consulting expert, and that the requested production
directly relates to legislative activities, much of the requested production is subject to legislative
privilege. That privilege traces its roots to before the founding of the Republic, as it has “taproots
in the Parliamentary struggles of the Sixteenth and Seventeenth Centuries.” Tenney v. Brandhove,
341 U.S. 372 (1951). The privilege protects not only legislators, but their staff and aides as well.
See Gravel v. United States, 408 U.S. 606, 615-16 (1972). Here, DOJ’s attempt to compel
disclosure of Mr. Wienckowski’s “thought processes or [his]
communications . . . with . . . legislators™ falls squarely within the well-established contours of
legislative privilege. Perez v. Abbott, No. 5:11-cv-360, 2014 WL 3495414 (W.D. Tex. July 11,
2014).

The inadvertent production or disclosure of any privileged documents or information shall
not constitute or be deemed to be a waiver of any applicable privilege with respect to such
document or information (or the contents or subject matter thereof) or with respect to any other
such document or discovery now or hereafter requested or provided. Mr. Wienckowski reserves
the right not to produce documents that are in part protected by privilege, except on a redacted
basis, and to require the return of any document (and all copies thereof) inadvertently produced.
Mr. Wienckowski likewise does not waive the right to object, on any and all grounds, to (1) the
evidentiary use of documents produced in response to these requests; and (2) discovery requests
relating to those documents.

There is currently no protective order in place between the United States Department of
Justice (“DOJ”’) and Mr. Wienckowski. To the extent that documents may be identified that are
discoverable but require additional protections to prevent public disclosure, any such documents
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that are identified will be withheld and described in the responses, with the clarification that such
production will first require entry of a protective order before the documents may be disclosed.

The Federal Rules provide that the “attorney responsible for issuing and serving a subpoena
must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena.” Fed. R. Civ. P. 45(d)(1). While nonparty subpoenas are governed by Rule 45, they
are also subject to the parameters established by Rule 26. Camoco, LLC v. Leyva, 333 F.R.D. 603,
607 (W.D. Tex. 2019) (“As with any other forms of discovery, the scope of discovery through a
Rule 45 subpoena is governed by Rule 26(b).”). Therefore, the discovery sought here is still
limited to “any nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1).

The twin demands for relevancy and proportionality “are related but distinct requirements.”
Samsung Electronics Am., Inc. v. Chung, 321 F.R.D. 250, 279 (N.D. Tex. 2017). Thus, if the
information sought is irrelevant to the party’s claims or defenses, “it is not necessary to determine
whether it would be proportional if it were relevant.” Walker v. Pioneer Prod. Servs., Inc., No.
CV 15-0645, 2016 WL 1244510, at *3 (E.D. La. Mar. 30, 2016). Conversely, “relevance alone
does not translate into automatic discoverability” because “[a]n assessment of proportionality is
essential.”  Motorola Sols., Inc. v. Hytera Commc’ns Corp., 365 F. Supp. 3d 916, 924
(N.D. IIl. 2019). Accordingly, Mr. Wienckowski objects to these requests to the extent that the
information sought is irrelevant or disproportionate.

A portion of the requested production is also irrelevant to DOJ’s claims and is thus
identified individually below. But a much larger portion of the request is not proportional to the
needs of the case. The proportionality language was inserted into Rule 26(b) in 2015 “to
emphasize the need for proportionality,” Prasad v. George Washington Univ., 323 F.R.D. 88, 91
(D.D.C. 2017), and “highlight[] its significance,” Mannina v. D.C., 334 F.R.D. 336, 339 n.4
(D.D.C. 2020); see also Chief Justice John Roberts, 2015 Year-End Report on the Federal
Judiciary at 6, Supreme Court of the United States,! (“Rule 26(b)(1) crystalizes the concept of
reasonable limits on discovery through increased reliance on the common-sense concept of
proportionality[.]”). As the Advisory Committee explained, this addition of overt “proportional”
language was meant to better reflect the intent of the 1983 amendments, which were designed “to
deal with the problem of over-discovery.” Fed. R. Civ. P. 26(b) advisory committee’s note (2015)
(quoting the 1983 advisory notes). However, this “clear focus of the 1983 provisions may have
been softened, although inadvertently, by the amendments made in 1993.” Id. Thus, the 2015
amendment sought to “restore[] the proportionality factors to their original place in defining the
scope of discovery” and reinforce the parties’ obligation “to consider these factors in making
discovery requests, responses, or objections.” Id. As fully restored, the proportionality
requirement “relieves parties from the burden of taking unreasonable steps to ferret out every
relevant document.” Virginia Dep’t of Corr. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019), cert.
denied, 140 S. Ct. 672 (2019). Accordingly, Mr. Wienckowski objects to the DOJ’s subpoena to
the extent that it falls short of this more stringent proportionality standard.

! https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf
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Mr. Wienckowski objects to the production of any documents or communications created
after October 25, 2021, because any documents created after the passage of HB1 and SB6 are
irrelevant to the United States’ claims.

These responses and objections are made without waiving any further objections to, or
admitting the relevancy or materiality of, any of the information or documents requested. All
answers are given without prejudice to Mr. Wienckowski’s right to object to the discovery of any
documents, facts, or information discovered after the date hereof. Likewise, these responses and
objections are not intended to be, and shall not be construed as, agreement with the DOJ’s
characterization of any facts, circumstances, or legal obligations. Mr. Wienckowski reserves the
right to contest any such characterization as inaccurate and object to the Requests insofar as they
contain any express or implied assumptions of fact or law concerning matters at issue in this
litigation.

OBJECTIONS TO INSTRUCTIONS AND DEFINITIONS

Mr. Wienckowski objects to the definition of “document” to the extent that it calls for
documents protected from disclosure by legislative privilege, attorney-client privilege, attorney
work-product privilege, consulting expert privilege, deliberative process privilege, or any other
applicable privilege.

Mr. Wienckowski objects to the definitions of “Legislator,” “Member of the U.S. House
of Representatives,” “individual person,” “entity,” and “organization,” see 9 2—3, 9-10, because
they are overbroad and inaccurate. They improperly group all persons and entities having any
relation to a particular person or entity, when in fact the particular person or entity is independent
of those related persons or entities. Mr. Wienckowski objects to the implied application to any

related persons or entities without specific enumeration.

29 ¢

Mr. Wienckowski further objects to the time period in Instruction 21, which defines the
relevant time period for these responses as beginning on January 1, 2019. The claims and issues
in this litigation pertain to redistricted maps that were drawn based upon data received from the
United States Census Bureau in the late summer of 2021 and finalized in the fall of 2021.
Accordingly, it is unreasonable and disproportionate to the needs of this case to look back to
January of 2019 for documents responsive to these requests.

RESPONSES

Document Request 1: All documents relating to any redistricting proposal for the Texas
delegation to the U.S. House of Representatives or the Texas House, including but not limited to
House Bill 1, Senate Bill 6, and any other Congressional or House redistricting proposal drawn,
discussed, or considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;
b. the impetus, rationale, background, or motivation for any such redistricting proposal;

c. all drafts in the development or revision of any such redistricting proposal, including but
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not limited to shapefiles, files or datasets used in mapping software, each RED report, each
PAR report, demographic data (including but not limited to Citizen Voting Age Population,
Hispanic Citizen Voting Age Population, Black Citizen Voting Age Population, Voting
Age Population, Hispanic Voting Age Population, and Black Voting Age Population),
election data (including but not limited to reconstituted election analyses), and files related
to precinct names, precinct lines, split precincts, partisan indexes, population shifts,
population deviations, voter registration, Spanish Surname Voter Registration, voter
affiliation, Spanish Surname Voter Turnout, or changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;
e. any redistricting amendment, whether partial or total, to each such proposal;
f. negotiations regarding any redistricting proposal; and

g. all calculations, reports, audits, estimates, projections, or other analyses, from any source,
relating to the effect or impact, of any kind—including on (1) Texas minority voters, (2)
existing or emerging minority opportunity districts, or (3) voter turnout (including Spanish
Surname Voter Turnout)—that could result from the implementation of any such
redistricting proposal.

Response: Mr. Wienckowski objects to this request because it calls for the production of
documents that are subject to legislative privilege, attorney-client privilege, attorney work-product
privilege, consulting only expert privilege under Federal Rule of Civil Procedure 26(b)(4)(D),
deliberative process privilege, or are protected from disclosure by Texas Government Code
§ 323.017, which is privileged under Fed. R. Evid. 501. In particular, requesting analyses “from
any source” is likely to encompass documents that are protected by the legislative privilege or the
consulting only expert privilege. Requesting “the origination(s)” and “the impetus, rationale,
background, or motivation” of certain legislative proposals would impermissibly expose thought
processes and mental impressions, which are also subject to legislative privilege. Requesting
analyses that were “considered by” the Legislature, “draft in the development or revision of”
redistricting proposals, “negotiations” and “calculations, reports, audits, estimates, projections, or
other analyses” would be subject to legislative privilege for the same reason.

Mr. Wienckowski further objects to this request because it asks him to gather publicly available
documents that are equally accessible to the United States. Insofar as the request generally seeks
shapefiles, data sets, reconstituted election analyses, amendments, information concerning the
pairing of incumbents, and other general information, Mr. Wienckowski directs DOJ to the Texas
Legislative Council’s Capitol Data Portal, https://data.capitol.texas.gov/organization/tlc, where
such information may be found. Insofar as the request seeks such information specifically
considered by any legislator or staff, the request calls for information subject to the legislative
privilege. To the extent the request seeks information specific to Mr. Wienckowski, the request
calls for information protected from disclosure under Federal Rule of Civil Procedure 26(b)(4)(D).

Lastly, insofar as the request seeks legal analysis concerning the “effect or impact” of redistricting
proposals on “minority voters,” “existing or emerging minority opportunity districts,” or “voter
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turnout,” it seeks information that may be subject to the attorney-client privilege or constitute
attorney work product.

Document Request 2: All documents relating to the redistricting process for the Texas House or
the Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations, staffing,
and persons or entities involved.

Response: Mr. Wienckowski objects to this request because it calls for documents that are subject
to the legislative privilege. The request seeks documents relating to the “planning” and “timing”
of the redistricting process. These go to mental impressions and legislative strategy, which are at
the core of the legislative privilege. Mr. Wienckowski objects to this request to the extent that
documents that are subject to attorney-client privilege, consulting only expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), attorney work-product privilege, deliberative process
privilege, or protected from disclosure by Texas Government Code § 323.017, which is privileged
under Fed. R. Evid. 501 are implicated by this request.

Mr. Wienckowski also objects to this request because it asks him to gather publicly available
documents that are equally accessible to Plaintiff. Insofar as the request seeks information on the
attendance and date of hearings, and persons and entities involved, such information may be found
at the Texas Senate and Texas House of Representatives websites, as well as on the Texas
Legislature Online (“TLO”) website. See https://senate.texas.gov/index.php (Senate);
https://house.texas.gov/ (House); https://capitol.texas.gov/Home.aspx (TLO).

Document Request 3: All documents relating to voting patterns in Texas elections with respect
to race, ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

Response: Insofar as this request asks for calculations, reports, audits, estimates, projections, or
other analyses used as part of the redistricting process, Mr. Wienckowski objects on the basis that
such a request calls for documents that are subject to the legislative privilege. Documents used
for the purpose of formulating legislation are at the core of the legislative privilege. Mr.
Wienckowski objects to this request to the extent that documents that are subject to attorney-client
privilege, attorney work-product privilege, consulting expert privilege under Federal Rule of Civil
Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by Texas
Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by this
request.

Mr. Wienckowski also objects to this request because it is facially overbroad. It calls for “all”
documents relating to voting patterns, without any temporal limitation (other than the one included
in the instructions) or further specification. For this reason, documents relating to voting patterns
in Texas may well be irrelevant to the United States’ claims—which are limited to several districts
in the Texas House of Representatives map and Congressional map.

Document Request 4: All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the Texas
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delegation to the U.S. House of Representatives complies with the Voting Rights Act, including
but not limited to any calculations, reports, audits, estimates, projections, or other analyses.

Response: Mr. Wienckowski objects to this request because, by its very nature, it calls for
documents that are subject to the attorney-client privilege, the legislative privilege, and constitute
attorney work product. Legal analysis concerning whether HB1, SB6, or other related redistricting
bills comply with the VRA will necessarily implicate these privileges. Further, communications
between legislators and their staffs are privileged communications covered by the legislative
privilege.

Finally, Mr. Wienckowski objects to this request on the basis of the consulting expert privilege
under Federal Rule of Civil Procedure 26(b)(4)(D) because any documents in his possession are
necessarily pursuant to his role as a consulting expert to Butler Snow LLP.

Document Request 5: All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State,
the Office of the Attorney General, any legislator, the House Committee on Redistricting or
members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative Council,
any member of the U.S. House of Representatives, any candidate to represent Texas in the U.S.
House of Representatives, any candidate for the Texas House, any campaign to represent Texas in
the U.S. House of Representatives, any campaign for the Texas House, any national political party,
any state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic
Redistricting Committee, any political action committee, any lobbyist, any political activist or
operative, any other governmental entity, any local elected official in Texas, any consultant, any
expert, any law firm or attorney, any vendor, any other political or community group or
organization, or any member of the public.

Response: Mr. Wienckowski objects to this request because it is overbroad. The request calls for
“all documents relating to redistricting for the Texas House or Texas delegation to the U.S. House
of Representatives,” without any qualifications (other than the listed recipients). That is an
extremely broad request and will necessarily apply to documents that are irrelevant to the United
States’ claims in this case.

Mr. Wienckowski also objects to this request because it calls for documents that are covered by
the legislative privilege. First, with respect to communications between legislators, it is clear that
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991). And requesting communications
between the office of the Governor, the office of the Representative, the office of the Secretary of
State, and other similar parties, their staff or agents, encompasses documents that are protected by
legislative privilege. Indeed, the Supreme Court has repeatedly recognized that “officials outside






