IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA

NO. 1:13-CV-00949

DAVID HARRIS and CHRISTINE
BOWSER,

Plaintiffs,

V.

PATRICK MCCRORY, in his capacity as
Governor of North Carolina; NORTH
CAROLINA STATE BOARD OF
ELECTIONS; and JOSHUA HOWARD, in
his capacity as the Chairman of the North
Carolina State Board of Elections,

Defendants,

I, John W. O’Hale, being duly sworn according to law, upon my oath, declare and

say as follows:

DECLARATION OF JOHN W.
O’HALE IN SUPPORT OF
MEMORANDUM IN SUPPORT OF
ADMISSION OF PLAINTIFFS’
EXHIBIT 13

1. I am an attorney representing the plaintiffs in this case. I am over the age

of 21 years and competent to testify herein. I have personal knowledge of the matters

stated herein and would so testify if called to do so.

2. Attached as Exhibit 1 is a true and correct copy of Exhibit 564 from the

deposition of Dr. Thomas Hofeller in Dickson v. Rucho. Dr. Hofeller’s deposition was

taken over two days, on June 28, 2012, and August 10, 2012.

3. Attached as Exhibit 2 is a true and correct copy of an excerpt of the

transcript of the 2/25/13 summary-judgment hearing in Dickson v. Rucho in the Superior

Court Division of the Court of General Justice for Wake County, North Carolina.
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4. Attached as Exhibit 3 is a true and correct copy of the Dickson v. Rucho

Rule 9(d) Exhibits filed in the North Carolina Supreme Court.

5. Attached as Exhibit 4 is a copy of ECF Doc. No. 95 in the above-captioned

matter.

I declare under penalty of perjury that the foregoing is true and

correct.

EXECUTED at Greensboro, North Carolina, October 15, 2015.

/8/ John W. O’ Hale
John W. O’Hale
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CERTIFICATE OF SERVICE

I hereby certify that on this date | served a copy of the foregoing
DECLARATION OF JOHN W. O’'HALE IN SUPPORT OF MEMORANDUM IN
SUPPORT OF ADMISSION OF PLAINTIFFS® EXHIBIT 13, with service to be
made by electronic filing with the Clerk of the Court using the CM/ECF System, which
will send a Notice of Electronic Filing to all parties with an e-mail address of record who
have appeared and consent to electronic service in this action.

This-the 15th day of October; 2015,

/s/ Edwin M. Speas, Jr.
Edwin M. Speas, Jr.
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From: Brent Woodcox June 30, 2011 11:03:08 PM (-04)
To: Farr, Thomas A,

Cc: <brucho@carolina.rr.com>; David Lewis - National Committeeman; JasonKay; Blaine, Jim;
<dloesg@aol.com>; <ceiticheal@aol.com>; Tom Hofeller - Redistricting; Strach,Phillip 1.;
Youngquist, Kathleen, M.

Bee:
Subject: Re: attorney client communication

Attachments:

When Nathan and T counted earlier, T thought we-counted-11 of-13-districts with a Democratic—— -
registration advantage. I could be wrong but it's worth double checking. I do think the

registration advantage is the best aspect to focus on to emphasize competitiveness. It

provides the best evidence of pure partisan comparison and serves in my estimation as a

strong legal argument and easily comprehensible political talking point.

Sent frem‘ my iPad

On Jun 30, 2011, at 8:46 PM, "Farr, Thomas A." <thomas.farr@ogletreedeakins.com> wrote:

Fellows

Here is my best effort to reflect what | have been told about legislative intent for the congressional
plans. Please send me your suggestions and | will circulate a revised version for final approval by
Bob and David as soon as possible tomorrow morning.

Thomas A. Farr | Ogietree, Deakins, Nash, Smoak & Stewart, P.C.
4208 Six Forks Road, Suite 1100 | Raleigh, NC 27609 | Telephone: 919-789-3174 | Fax: §18-783-
9412

thomas.farr@oglefreedeaking. com | www.ogletreedeaking. com

This transmission is intended by the sender and proper recipient(s) to be confidential, intehided only for the proper recipient(s) and
may contaln Informatlon that is privileged, alforney work product or exempt fram tisclesure under applicable law. If you are not the
Interided reciplent(s} you are notified that the dissemination, distiibutfon or copying of this message is strietly prohibited, If you
receive this message In efror, or ere fot the proper reciplent(s}, please nollfy the sendsr at slther the emall address or telephone
number above and defete this email from your computer, Recelpt by anyone otfier that the proper recipient(s) is not 8 walver of any
aftorney-client, wark product, or other applicable privilege. Thank you.

Unless expressly staled to the conlrary hstain, (a} Nothing contained in this message was infended or wrilfen to be ysed, can be
used, nor may be ralled upon or used, by any taxpayer for the pummose of avoiding penallies that could be Imposad upon the taxpayer
undler the Internat Revenue Code of 1986, as amended; and (b) Any written statement contained herein relating to any federal tax
transaction or issus may not be used by any individual or entity to recommend or support the promotion or marketing of any such
transaction or issta,

From; Youngquist, Kathfeen, M.

Sent: Thursday, June 30, 2011 5:39 PM

To:  Farr, Thomas A,

Subject: Statement by Rucho and Lewis In support of proposed 2011 Congressional Plan.DOC

Case 1'13-cv-00949-WO-IJFP Document 127-1 Filed 10/165/15 Paade 1 of 1




1

i STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY QF WAKE SUPERIOR COURT DIVISION
o
MARGARET DICKSON, et al.,
3 Plaintiffs, 11-CV5-16896

5 ROBERT RUCHO, et al.,

)

)

)

4 Vs, }
)

)

Defendants. ¥

TRANSCRIPT

NORTH CAROLINA STATE
) CONFERENCE OF BRANCHES OF

o r

THE NAACP, et al.,
8 Plaintiffs,

PROCEEDTINGS

11-CVE-16940
(Consolidated)

g Vs,

10 THE STATE (OF NORTH CAROLINA,
et al.,
11 Defendants.

Volume I of II
Pages 1 - 176

iz
The above-captioned cases coming on for hearing
13 Monday, February 25, 2013, Special Civil Session of the
Superior Court of Wake County, Raleigh, North Carolina,
14 before the Honorable Paul Ridgeway, the Honorable Alma
Hinton and the Honcrable Joseph Crosswhite, Judges

15 presiding, the following proceedings were had:

i6 APPEARANCES

17 For the Plaintiffs:

18 EDWIN M. SPEAS, JR., ESQ. ADAM STEIN, ESC.
JOHN W. O'HALE, ESQ. Tin Fulton Waelker & Owen
19 CAROLINE P. MACKIE, ESQ. 312 West Franklin Street
Poyner Spruill, LLP Chapel Hill, NC 27516

20 Post Office Box 1801
Raleigh, NC 27602-1801
21
ANITA S. EARLS, ESQ.

22 CLARE BARNETT, ESC.

ALLISON RIGGS, ESQ.

23 Southern Ceoalition for Social Justice

1415 West Highway 54, Suite 101

24 Durham, NC 27707

Appearances Continued >>>>
2D | e e e e e e
Reported by: Ranae McDermott, RMR, CRR

Ranae McDermott, RMR, CRR
Official Court Reporter
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1 Appearances (Continued)
2 For the Defendants:
3 ALEXANDER (Alec} McC. PETERS
Special Deputy Attorney General
4 SUSAN KELLY NICHOLS
Special Deputy Attorney General
5 Office of the Attorney General
Post Cffice Rox 629
6 Raleigh, NC 27602
7 For the Defendants Rucho, Lewis, Dollar, Dockham, Berger
and Tillis:
8
THOMAS A. FARR, ES5Q.
9 PHILLIP J. STRACH, ESOQ.
Cgletree, Deakins, Nash, Smoak & Stewart, P.C.
10 4208 S8ix Forks Road
Suite 1100
11 Raleigh, NC 27602
L e e —————
13 INDEKX
Page
14
Stipulation resclving judicial neotice motion.......... 3
15 Appearances of counsel ... ...t e e e e 6
Statements by Mr. Speas .. .u .ttt ittt 9
16 Statements by Ms. Earls ittt eee e 25
Statements by Ms. RiGOS & ittt ittt et e e 22
17 Statements by Ms. Earls ... ... i it 111
Statements Dy Mr. SPEaS . it ittt i e e e e 131
18 Statements by Mr. SLeln ... e e e 155
Statements by Mr. Steln ...t i e 155
19
* ok ok ok
20
21
22
23
24
25

Ranae McDermett, RMR, CRR
Official Court Reporter
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i

12

13

14

15

16

17

18

19

20

21

22

23

24

25

too. We know there's been a lot of paper, so we were

trying to kind of pare it down for you. @

And I was astounded all of that could get on one disc,

but it did.

The second disc has all of the cases that
the Defendants have c¢ited in their briefs, but we believe
it's the same as the Plaintiffs. If -- if there's any
one missing, it would probably be just one or two that I
can't think of. It's just the same body of cases we're
talking about.

And then the third disc is the
preclearance submission of the three plans to the United
States Department of Justice. You'll see when you lock
at the stipulation that that is one of the things about
which we stipulated, that the court can take judicial
notice of the preclearance submissions.

If all has gone well, all of those

Ranae McDermott, RMR, CRR
Cfficial Court Reporter
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NO. TENTH JUDICIAL DISTRICT

SUPREME COURT OF NORTH CAROLINA

e ofe o s ofe ot e she slese she s e s el sfe s sk st ok s ok e s o s oo oo stk sk sk o o o ok sk ol ol ofe ol oo sl e sk

MARGARET DICKSON, et al.,

From Wake County
11-CVS-16869

PLAINTIFFS-APPELLANTS,

ROBERT RUCHO, et al.,

DEFENDANTS-APPELLEES.

NORTH CAROLINA STATE
CONFERENCE OF BRANCHES OF
THE NAACP, et al.,

PLAINTIFES,

v 11-CVS-16940

THE STATE OF NORTH CAROLINA,
etal.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS.

3k e sl s ok o ok e s sie ol s sl sl deoesde sk ook ol ok sk ol sl ke ol sk ke sl ok sk s e ok sk ok ok sk K

RULE 9(d) DOCUMENTARY EXHIBITS
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- Doc. Ex. 7726 -

Contents of Disc (DVD) Filed With Exhibits

A DVD is being filed as part of the Exhibits filed in this matter. The DVD contains files
in native format, arranged in the following file directories:

Affidavits
CDs;

Cotrespondence With Court;

~~Merporanda of Taw;
Motions
Notices;
Orders;
Pleadings;
Powerpoint Files for MSJ Hearing;
Pre-Trial and Trial Materials; and

Stipulations.

A copy of the DVD label is below.

Filed in the North Caralina Supreme Court on 3 Sep. 2013

Dickson et al v. Rucho et al,
11-CV5-16896 (Wake Co.)

NC NAACP v. 8fate of North Carolina
11-CVS-16940 (Wake Co.)
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
NO. 1:13-CV-00949

DAVID HARRIS; CHRISTINE
BOWSER; and SAMUEL LOVE,

Plaintiffs, PLAINTIFFS’ AND DEFENDANTS’
JOINT NOTICE OF FILING OF
LT STYATEOCOIIMR T BECORD

LS e g G v o e S A e S o

IN DICKSON V. RUCHO
PATRICK MCCRORY, in his capacity

as Governor of North Carolina; NORTH
CAROLINA STATE BOARD OF
ELECTIONS; and JOSHUA HOWARD,
in his capaecity as Chairman of the North
Carolina State Board of Elections,

Defendants.

Pursuant to the Court’s May 7, 2015 Scheduling Order (ECF Doc. No. 91), the
parties hereby give notice of their filing of a copy of the state-court record in Dickson, et
al. v. Rucho, et al, No. 201PA12-2 (N.C. Supreme Court) (“Dickson™), which is attached
hereto.

The Dickson Plaintiffs’ and Defendants’ respective proposed findings of fact and
conclusions of law appear in the Record on Appeal at the following pages:

e For Plaintiffs, at pp. 1032 to 1164; and
¢ For Defendants, at pp. 1165 to 1256.

A disc containing the foregoing materials (as well as the N.C. R. App. Pro. 9(d)
Exhibits and materials filed with the North Carolina Supreme Court in native format) is

being transmitted to the Court via Federal Express.

Case 1:13-cv-00949-WO-JEP Document 95 Filed 07/01/15 Pace 1 of 4
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Respectfully submitted, this the 1st day of July, 2015.

PERKINS COIE LLP

/s/ Bruece V. Spiva

D.C. Bar No. 375465
JDevaney@perkinscoie.com
Marc L. Flias

D.C. Bar No. 442007
MEhas@perkinscoie.com
Bruce V. Spiva

D.C. Bar No. 443754
BSpiva@perkinscoie.com

700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
Telephone: (202) 654-6200
Facsimile: (202) 654-6211

Kevin J. Hamilton

Washington Bar No, 15648
Khamilton(@perkinscoie.com
William B. Stafford
Washington Bar No. 39849
Wisiafford@perkinscoie.com
1201 Third Avenue, Suite 4300
Seattle, WA 98101-3099
Telephone: (206) 359-8741
Facsimile: (206) 359-9741

Counsel for Plaintiffs

.

ROY COGPER
ATTORNEY GENERAL OF NORTH
CAROLINA

/s/ Alexander McC. Peters

-------------------- Alexander MeC.-Peters

Senior Deputy Attorney General
N.C. State Bar No. 13654
Katherine A. Murphy

Special Deputy Attorney General
N.C. State Bar Number: 26572
apeters@ncdoj.gov
kmurphy@ncdoj.gov

N.C. Department of Justice

P.O. Box 629

Raleigh, NC 27602

Telephone: (919)716-69060
Facsimile: (919)716-6763

Counsel for Defendants

Case 1:13-cv-00948-WO-JEP Document 95 Filed 07/01/15 Page 2 of 4
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POYNER SPRUILL LLP

/s/ Edwin M. Speas. Jr.

Edwin M, Speas, Jr.

N.C. State Bar No. 4112
espeas(@poynerspruill.com
John W. O’Hale

N.C. State BarNo. 35895

johale@poynerspruill.com
Caroline P. Mackie

N.C. State Bar No. 41512
cmackie/@poynerspruill.com
P.O. Box 1801 (27602-1801)
301 Fayetteville St., Suite 1900
Raleigh, NC 27601

Telephone: (919) 783-6400
Facsimile: (919) 783-1075

Local Rule 83.1
Counsel for Plaintiffs

OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/s/ Thomas A. Farr
Thomas A. Farr

N.C. State Bar No. 10871
Phillip J. Strach

N.C. State Bar No. 29456
Michael. D M(‘T(night

-3

R0 & Lopwe S e L S S L S B

N.C. State Bar No. 36932
thomas.farr@ogletreedeakins.com
phil.strach(@ogletreedeakins.com
michael.mcknight@ogletreedeakins.com
4208 Six Forks Road, Suite 1100
Raleigh, North Carolina 27609
Telephone: (919)787-9700

Facsimile: (919)783-9412

Co-counsel for Defendants North
Caroling State Board of Elections and

Joshua Howard, in his capacity as

Chairman of the North Carolina State
Board of Elections

Case 1:13-cv-00849-WO-JEP Document 95 Filed 07/01/15 Pace 3of 4
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CERTIFICATE OF SERVICE

I hereby certify that on this date I served a copy of the foregoing PLAINTIFFS’
AND DEFENDANTS’ JOINT NOTICE OF FILING OF STATE-COURT
RECORD to be made by electronic filing with the Clerk of the Court using the CM/ECF
System, which will send a Notice of Electronic Filing to all parties with an e-mail address
of record, who have appeared and consent to electronic service in this action.

e LRS- the 18t day-of July,- 2015,

/s/ Edwin M. Speas, Jr.
Edwin M. Speas, Jr.

.
Case 1:13-cv-00949-WO-JEP Documert 95 Filed 07/01/15 Page 4 of 4
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_5_%“, Cantien
As of: October 15, 2015 8:25 AM EDT

Parkway Gallery Furniture, Inc, v. Kitfinger/Pennsvivania House Group, Inc,

United States District Court for the Middle District of North Carolina

May 8, 1987, Decided ; May 8, 1987, Filed
Nos. C-86-674-D, C-86-675-G

Reporter
116 ER.D. 46; 1987 U.S. Dist. LEXIS 9132

PARKWAY GALLERY FURNITURE, INC., Plaintff, v.

revealed it likely contained privileced matter, Mere

KITTINGER/PENNSYLVANIA HOUSE GROUP, INC,,
d/bfa Pennsylvania House, Defendant; ROSE FURNITURE
COMPANY, Plhintiff, v. KITTINGER/PENNSYLVANIA
HOUSE GROUP, INC., d/b/a Pennsylvania House,
Defendant

Core Terms

documents, disclosure, inadvertent, copying, confidentiality,
attorpey-client, communications, precautions, production of
documents, misconduct, waived, plaintiffs’, disputed, files,
privileged, legal advice, discovery, factors, cases, facie,
subject matter, attorneys, proponent, shipped, pages

Case Summary

Procedural Posture

Defendant corporation filed a motion secking a protective
order requiring plainiiff corporations to return 20 documents
allegedly madvertently produced during a document
exchange and an order precluding plaintiffs from using the
documents at trial. Plaintiffs resisted the motion and filed a
motion 10 compel the production of § additional documents
claiming that the subject matter of them is related to the 20
documents already produced.

Overview

Plaintiffs agreed to retwrn 19 documents to defendant, but
kept the letter from defendant’s attorney to defendant, The
court found that although the precautions taken by defendant
and his attorneys to prevent inadvertent disclosure were
commendable, they were insufficient. Although the document
production was massive, defendant was not under any
severe lime constraints. Without knowing the percentage of
inadvertent disclosures compared to total documents and
withheld documents, the court could not say the procedure
was not lax or inadequate. The document on its face clearly

inadvertence, standing alone, was not sufficient to counter
the strong policy that disclosure constituted waiver. Although
the inadvertent disclosure was a waiver of altorney-ciient
privilege, the waiver did not cover all communications of
the same subject matter such as the five additional documents
that plaintiff sought. The court found that plaintiffs did not
show that the letter was made in furtherance of some
misconduct because they did not show a nexus in time
between the letter and the suhsequent actions except by
innuendo.

Outcome

The court denied defendant’s motion for a protective order
requiring plaintiffs to return all copies of the inadvertently
produced disputed document and prohibiting plaintiffs from
using the information for depositions, trial, or other purposes.
The court found that defendant need not divulge any other
refated communications that sfill retained their privilege.
The court denied plaintifis’ motion to compel production of
additional documents.

LexisNexis® Headnotes

Evidence > Privileges > Attorney-Client Privilege > General
Overview

Evidence > Privileges > Attorney-Client Privilege > Scope

HNI The attorney-client priviiege encompasses more than
communications by the client to the attorney and includes
an attorney’s legal advice pursuant to a client’s request.
Because the privilege protects the substance of
communications, it may also be extended o protect
comnuumications by the lawyer o his client, agents, or
superiors or to other lawyers in the case of joint
representation, if those communications reveal confidential
client communications.

Evidence > Privileges > Aftorney-Client Privilege > General
QOverview

Case 1:13-cv-00949-WO-IJFP Document 127-4 Filed 10/15/15 Paae 6 of 14



Page 2 of 9

1316 FR.D. 46, *46; 1987 U.S. Dist. LEXIS 9132, #%G{32

HN2 The attorney-client privilege must be strictly construed
to ensure that it does not unduly impinge on the more
general, overriding duty of insisting that investigations and
decisions be based on truth and reality as opposed {o fiction
or fabrication.

Civil  Procedure > > Discovery > Privileged
Communications > General Overview
BEvidence > Privileges > General Overview

Evidence > Privileges > Attorney-Client Privilege > General
Overview

Civil Procedure > ... > Biscovery > Methods of Discovery >
General Overview

Civil Procedure > ... > Discovery > Methods of Discovery >
Inspection & Production Requests

Civil  Procedure > > Discovery > Privileged

Communications > General Overview
Evidence > Privileges > Government Privileges > Waiver
HN35 Inadvertent disclosure of an otherwise privileged

document does not as a matter of law preclude a finding of
waiver. It is merely one of the factors to be considersd.

Evidence > Privileges > Attorney-Client Privilege > Scope
Evidence > Privileges > Attorney-Clieat Privilege > Waiver

Evidence > Privileges > Government Privileges > Waiver

HN3 The proponent of the attorney-client privilege has the
burden of proving its applicability. This duty requires the
proponent {0 make a sufficient evidentiary showing, through
in camera submissions if necessary, in order to explain and
prove the basis for the privilege. The procedure is slightly
different when a document has been voluntarily disclosed
and the proponent of the privilege seeks to show the
disclosure was inadvertent. The party alleging disclosure
must prove that fact. The proponent of the privilege then
must not only prove the disclosure was inadvertent but also
has the burden of persuading the court that the privilege has
not been waived.

Civil Procedure > > Discovery > Privileged
Communications > General Overview

Civil Procedure > Special Proceedings > Eminent Domain
Proceedings > Jury Trials

Bvidence > Privileges > Attorney-Client Privilege > General
Overview

Bvidence > Privileges > Attorney-Client Privilege > Waiver
Evidence > Privileges > Government Privileges > Waiver

Legal Ethics » Client Relations > Attorney Duties to Client >
Duty of Confidentiality

HN4 The essence of the attorney-client privilege lies in the
confidentiality of the information. Disclosure which is
inconsistent with maintaining this confidentiality waives the
privilege not only as to the specific communication but o
other communications relating to that same subject matter.
Furthermore, the privilege may be lost even by inadvertent
disclosure when a person fails to take affirmative action and
institate reasonable precautions to ensure that confidentiality
wili be maintained. Failure to take action and precautions
wili be imputed to the clent in determining his intent or
understanding with respect to confidentiality.

Generally, inadvertent production of documents pursuant o
a Fed. R, Civ. P. 34 request waives any privilege, especially
when no special efforts were made to ensure confidentiality.
However, in extraordinary situations such as expedited
discovery or massive document exchanges, a limited
inadvertent disclosure will not necessarily resulf in a waiver.

Civil Procedure > > Discovery > Privileged
Communications > General Overview

Civil Procedure > ... > Privileged Communications > Work
Product Doctrine > General Overview

Civil Procedure > ... > Privileged Communications > Work
Product Doctrine > Waiver of Protections

Evidence > Privileges > Government Privileges > Waiver

HN6 In determining whether a document has lost its
privilege through inadvertent disclosure, the court may
consider the following factors: (1) the reasonableness of the
precautions taken to prevent inadvertent disclosure in view
of the extent of the document production; (2} the number of
inadvertent disclosures; (3) the extent of the disclosure; {4)
any delay and measures taken fo rectify the disclosures; (5)
whether the overriding interests of justice would or would
not be served by relieving a party of its error,

Civil Procedure > > Discovery > Privileged
Communications > General Overview

Evidence > Privileges > Government Privileges > Waiver
HN7 A large number of inadvertent disclosures in

comparison to the number of documents reviewed shows
lax, careless, and inadequate procedures.

Civil Procedure > > Discovery > Privileged
Communications > General Overview
Evidence > Privileges > Government Privileges > Waiver

HNE Mere inadvertence, standing alone, is not sufficient to
counter the stroag policy that disclosure constitutes waiver.

Case 1:13-cv-00949-WO-IJFP Document 127-4 Filed 10/15/15 Paae 7 of 14



Page 3 of 9

116 ER.D. 46, #46; 1987 U.5. Dist. LEXIS 9132, **9132

Civil Procedure > > Discovery > Privileged
Communications > General Overview

Evidence > Privileges > Government Privileges > Waiver

HN9 A limited disclosure resulting from glancing at an
open file drawer or designating documents for copying may
not justify a finding of waiver when the party does not know
the essence of the document’s contents. However, when
disclosure is compiete, a cowt order cannot restore
confidentiality and, at best, can only attempt to restrain
further erosion. Therefore, at a minimum, such an order

FOGIHFOS—a-Very-strong-showing—with-respeet-to-the-other

consulted in furtherance of a continuing or contemplated
crime, fraud, or other misconduct. Courts have extended
coverage of this exception to the attorney-client privilege
beyond instances of fraudulent or illegal conduct and have
applied it to business litigation such as patent, antitruse, or
securities matters, and it may even extend to non-business
torts.

Civil  Procedure > > Discovery > Privileged
Communications > General Overview

factors.
Civil Procedure > .. > Discovery > Privileged
Communications > General Qverview

Evidence > Privileges > Government Privileges > Waiver

HNI0 When a document is inadvertently produced it
necessarily loses its actual confidentiality and, therefore,
only in special cases should a cowt attempt to somehow
resurrect the secret by a court order limiting further exposure.
The same is not true for related but still confidential matters,
A ruling of no waiver will maintain confidentiality which is
the main purpose of the privilege. Therefore, a party
attempting to show inadvertent disclosure faces a reduced
standard when the issve is whether communications related
to the disclosed document should be deemed waived as
well. The general rule that a disclosure waives not only the
specific communication but also the subject matter of it in
other communications is not appropriate in the case of
inadvertent disclosure, uniess it is obvious a party is
attempting to gain an advantage or make offensive or unfair
use of the disclosure. In a proper case of inadvertent
disclosure, the waiver should cover only the specific
document in issue.

Antitrust & Trade Law > ... > Intellectual Property > Bad Faith,
Fraud & Nonuse > Frand

BEvidence > Privileges > Attorney-Client Privilege > General
Overview

Evidence > Privileges > Attorney-Client Privilege > Exceptions

Business & Corporate Compiiance > ... > Defenses > Inequitable
Conduct > Aaticompetitive Conducet

Patent Law > ... > Damages > Collateral Assessments > Atlomey
Fees

Torts > Business Torts > General Overview

HNII Communications otherwise protected by the
attorney-client privilege lose their protection if the lawyer is

Overview
Evidence > Privileges > Government Privileges > Waiver

Legal Ethics > Unauthorized Practice of Law

HNI2 Plaintiffs are required to make a prima facie showing
that the legal advice was obtained in furtherance of illegal
activity or misconduct. In order to establish a prima facie
basis, a party must provide more than mere allegations. On
the other hand, a party need not prove the actual existence
of crime, fraud, or other misconduct. In the Fourth Circuit,
a party must present just so much evidence as to subject the
opposing party to the risk of non-persuasion if the evidence
as to the disputed fact is left unrebutted. While such a
showing may justify disclosure, it does not compel it.

Evidence > Privileges > Attorney-Client Privilege > General
Overview

Evidence > Privileges > Government Privileges > Waiver

HNI13 A mere speculative nexus or even coincidences
between different pieces of evidence does not establish a
prima facie basis for the iilegal activity or misconduct
exception to attorney-client privilege.

Evidence > Privileges > Attorney-Client Privilege > General

Cverview

Evidence > Privileges > Government Privileges > Waiver
HN14 The moving party must show the client was engaged
in or planning misconduct at the time he seeks the advice of
counsel. The fraud or crime exception does not apply if the

fraud occurred subsequent to the advice and that fact alone
wiil not support further inquiry.

Evidence > Privileges > Attorney-Client Privilege > General
Overview
Evidence > Privileges > Government Privileges > Waiver

Legal Ethics > Unauthorized Practice of Law
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HNI5 Whether a party must establish ils prima facie case
that the legal advice was obtained in furtherance of illegal
activity or misconduct entirely on independent evidence
will vary in accordance with the situation. Where a party
does not possess the documents, it must present enough
evidence to ensure the court that it is not requesting an in
camera inspection in order to have the court conduct its
fishing expedition. Also the issues at stake may mean a
difference such as whether the case is criminal or civil.
However, if the documents are already fully disclosed, the
court sees no reason for not considering them along with

- 4iry-other-evidence,-which-the movant-wishes to-present:——-

Counsel: [*+1] William Kearns Davis, Richard V. Bennett,
James R. Fox, Norman B. Smith, for Plaintiffs.

George L. Little, Ir., Daniel R. Taylor, Ir.,
James R. Hubbard, David C. Smith, for Defendant.
Judges: Eliason, Magisirate.

Opinion by: ELIASON

Opinion

[#47] ORDER
ELIASON, Magistrate

Defendant seeks a protective order requiring plaintiffs to
return twenty documents allegedly inadvertenily produced
[*48] during a document exchange and an order precluding
plaintiffs from using these documents at trial. Plaintiffs
resist the motion and further move to compel the production
of five additional documents claiming that the subject
matter of them is related to the twenty documents already
produced and, therefore, any protection or privilege has
been waived as to them as well. The parties have presented
the matter through affidavits of counsel. At oral argument,
counsel for plaintiffs professed interest only in document
PH 5644 which is a September 7, 1982 letter to Edwin
Roberts of Pennsylvania House from its general counsel
providing confidential legal advice regarding the current
state of antitrust resale price maintenance enforcement.
Plaintiffs agreed to return the other documents o defendant,
but still seek the five additional documents which [#**2]

they claim are tied to the Roberts letter.

Defendant contends that psoduction of the Roberts letter
was unintentional, that it had taken adequate precautions to

protect against disclosure, and that it did not waive its
attorney-client privilege to that letter. Plaintiffs argue that
the highly probative nature of the document and the misuse
of document production by defendant support a finding of
waiver. In addition, plaintiffs request the Court to find
waiver based upon their contention that defendant has
forfeited its attorney-client privilege by attempting to use an
attorney to camry out an illegal or fraudulent scheme.

Disputes over whether the attorney-client privilege has been
waived through inadvertent production of the documents or

often involve contested facts necessitating an evidentiary
showing. Generally, the proponent or party claiming rights
or benefit of an assertion bears the burden of establishing
his contention. fn_re Chicken Antitrust Litigation, 560 F
Stinp, 006, TO08 (N3, Ga, 19821 see Mashpee Tribe v,
New Seabury Corp., 392 FEZd 575 389 (1st Cir), cert.
denied, 444 [L.S. 866, 100 5. Cr 138 62 L. Ed 2d 90
(1979). [**3] Because defendant ¢claims its disclosure of the
document was inadvertent, it will have the burden of
establishing that fact. Because plaintiffs assert the Roberts
letter was written in furtherance of an illegal or fraudulent
scheme, they have the burden of initially developing that
issue.

Findings

i, The document production in issue took place in November,
1986. Because of the volume of documents at issue,
defendant insisted the production be at defendant’s place of
business. Plaintiffs, while not satisfied, reluctantly agreed.

2. Prior to the document production, defendant spent two
weeks using one attorney and three assistants, working ten
to twelve hours a day, going through 100 file drawers of
documents. A large number of these documents were files of
correspondence with defendant’s dealers which did not
contain much sensitive material. When the legal assistants
checked a file, they were directed to refer all questionable
matters to an attorney for final decision. Those files which
were known to be sensitive were personally reviewed by an
attorney who was then double-checked by a legal assistant.
The documents in question came from files in Mr. Roberts’
office and were considered [**4] sensitive. In addition,
once the file search started, new documents were not
permitted to be filed in the drawers.

3. The law firm representing defendant has a large
Washington, D.C., office. When a case involves massive
document production, such as the instant one, the procedure
of this firm, or at least the lead attomey in this case, is to
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have opposing counsel select or identify documents which
are to be produced and then have them shipped to the law
firm office for copying. This procedure is employed for two
reasons. First, the firm usually has superior copying facilities
than are available at most document sites. Second, this
procedure permits the attorney to conduct a second review
of any document which is to be produced in order to
determing whether it is privileged or protected.

[*491 4. Shortly before the document production took
place, defendant’s lead counsel had major surgery and

turned the matter over to her assistant. The assistant talked.

to plaintiffs’ attorney about his reservations over having the
documents copied locally and indicated he wanted them
shipped to Washington for copying. Defendant’s lead counsel
had previously discussed this preference with plaintiffs’
counsel. [*#8] At that time, plaintiffs’ counsel did not raise
an objection. However, upon arriving at defendant’s
premises, plaintiffs’ attomeys felt overwhelmed by the
document presentation and began to suspect the confusion
and disarray was the result of a “document dump.”
Notwithstanding, the Court determines that defendant
nroduced the files as they were kept for business use. Much
of the confusion resulted from the fact that dealer files
contain an extreme amount of irrelevant transaction material
and, therefore, created an impression that defendant had
attempted to manufacture the confusion. The other files,
especially the ones from Mr. Roberts’ office, did not present
as much of a problem and contained a high percentage of
relevant information,

5. On the second day of plaintiffs’ 4 1/2-day inspection, the
assistant for defendant indicated he wanted to ship the
documents 0 Washington. Plaintiffs’ counsel expressed
concern and wanted the documents permanently stamped to
make sure ail documents selected would, in fact, be copied.
Defendant refused. The parties reached a compromise and
hired a local independent contractor to copy the documents.
After copying 11,000-12,000 pages, the contractor [**6]

sent the documents to plaintiffs and defendant. Defendant
did not make any arrangements to review the documents
prior to the independent contractor’s shipping them to
plaintiffs,

6. Within a few weeks of receiving the documents, defendant
discovered that several privileged documents had been
inadvertently produced. Defendant immediately contacted
plaintiffs and requested their return but plaintiffs refused.

Evidence as 1o the Crime and Fraud Exception

In support of its claim that defendant has forfeited any
privilege to the Roberts letter because legal advice was

sought in the furtherance of a crime or fraudulent scheme,
plaintiffs only submit the letter itself as evidence. The letter
reveals that Roberts had apparently submitted an article to
the general counsel requesting an opinion on how it might
affect resale price maintenance. The attorney responded
with his legal advice. At oral argument, plaintiffs argued
that in 1985 and 1986 defendant used a firm to conduct a
public opinion poll of its dealers in order to accumulate
complaints which it could then use {o justify a change in its
marketing policy in order to institute an illegal price resale
maintenance policy.

Discussion
[**7] 1. Inadverrent Disclosure

HNI The attorney-client privilege encompasses more than
communications by the client to the attorney and includes
an attorney’s legal advice pursuant fo a client’s request.
"Because the privilege protects the substance of
communications, it may also be extended fo protect
communications by the lawyer to his client, agents, or
superiors or to other lawyers in the case of joint
representation, if those communications reveal confidential

o406 {4eh Cin 19851 An expansive attorney-client privilege
may be even more necessary in a modern, technical, society
because it encourages full communication and rational
decisions and furthers the public interest in observance of
compiex laws. Notwithstanding its ancient roots and modern
necessity, HN2 the privilege must be strictly construed to
ensure that it does not unduly impinge on the more general,
overriding duty of insisting that investigations and decisions
be based on tiuth and reality as opposed to fiction or
fabrication. il 748 F2d ar 875

[*50] HN3 The proponent of the attorney-client privilege
has the burden [**8] of proving its applicability. Unfied
States v, Tedden 801 F2d 1437, 1441 (4ih Cir [986). This
duty requires the proponent to make a sufficient evidentiary
showing, through in camera submissions if necessary, in
order to explain and prove the basis for the privilege. United
States v. {Epder Seal), supre, 748 F2d aqr 876, The
procedure is slightly different when a document has been
voluntarily disclosed and the proponent of the privilege
secks to show the disclosure was inadvertent. The party
alleging disclosure must prove that fact. The proponent of
the privilege then must not only prove the disclosure was
inadvertent but also has the burden of persuading the Court
that the privilege has not been waived. Hartford Fire Iny.
Co. v, Garvey, 108 FR.B. 323 (N0, Cal 1885}, In this case,
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the documents were clearly disclosed. Therefore, defendant
bears the burden on the inadvertency and waiver issues.

HN4 The essence of the attorney-client privilege lies in the
confidentiality of the information. Disclosure which is
inconsistent with maintaining this confidentiality waives the
privilege not only as to the specific communication but to
other communications relating to that same subject [**9]

matter. Unired Stares v, Jones, 096 F2d4 1069, 1072 (4th Cin.
F982 1 I re Grand Jury Proceedings, 727 F2d 1332, 13356
P4tk Cin 1984, Furthermore, the privilege may be lost even
by inadvertent disclosure when a person fails to -take

affirmafive action and “instituic reasonable precautions to

ensure that confidentiality will be maintained. Failure to
take action and precautions will be imputed to the client in
determining his intent or understanding with respect to
confidentiality. In re Grand Jury Proceedings, supra, uf
1356 Hartford Fire dns. Co. v Garvey supra, 109 ER.D.
329.30 {inadvertent disclosure may waive
privilege-collecting cases).

HNS Inadvertent disclosure of an otherwise privileged
document does not as a matter of law preclude a finding of
waiver. [t is merely one of the factors to be considered.
Clady v, Connty of Los Angeles, 77 F2d 1421, 7433 (9
Cin 1983), cert. denied, 475 U.S. 1109, 106 S. Cr. 1516, 89
L. Ed. 2d 915 (1986). Generally, inadvertent production of
documents pursuant to a Rule 34, Fed R.Civ.P, request
waives any privilege, especially when no special efforts
were made to ensure confidentiality. @ Lediy v Purcell Ca.,
Ing., 108 ERD. 641 46 |t L] (M.ON.CL
1gnsi-(collecting cases); Ranney-Brown Distributors v BT,
Borwick, 73 ERD. 3 (5.0, Ohis [977). However, in
extraordinary situations such as expedited discovery or
massive document exchanges, a limited
disclosure will not necessarily result in a waiver

inadvertent

Transamerica Computer V. Intern, Business Mochines, 573
E24 646 Sth Cir 1978 Lois Sportowearn H.S.A., Inc v,
Levi Strauss & Co, f04 FRE 1063 (S.ONY 1985
Eansas-Nebraska Natgral Gos v, Margthon Qi Co.. 109
ERD, 12 (5, Neb 1985}

HN6 In determining whether a document has lost its
privilege through inadvertent disclosure, the Court may
consider the following factors: (1) The reasonableness of
the precautions taken to prevent inadvertent disclosure in
view of the extent of the document production; (2) the
number of inadvertent disclosures; {3) the extent of the
disclosure; (4) any delay and measures taken to rectify the

disclosures; (5) whether the overriding interests of justice
would or would not be served by relieving a party of its
error. Hartford Five Ins. Co. v, Garvey, sunre, 109 FR.D, 1
332, Lois Sporssweay, VS A Ine, v, Levi Strauss & Co. 4
FRDN 183 05 peepgt (859N Y 1088Y gep nogp
Subpocnas Duces Tecun, 238 ULS App, DO 221, 738 E2d
L367 (8., Cin 1984 )-(limited waivers of work product
protection),

Turning to the instant case, defendant says that producing
virtually all its [*51] files for inspection was not a tactic

_designed to overwhelm plaintiffs but rather serves to.reduce

discovery disputes by letting the opponent determine what
is relevant. Therefore, defendant claims it could not
reasonably be expected to have taken more precautions
under these circumstances. It points out that there were only
20 disclosures cut of 12,000 pages copied. Plaintiffs, on the
other hand, allege that defendant was trying to overwhelm
them by using a document dump and should not now be
rewarded for the consequences of its actions. They further
contend that the inadvertent disclosure of twenty documents
itself demonstrates inadequate precautions and that this case
does not involve 100 file [**12] drawers of documents, but
only those in Mr. Roberts’ office.

Because the attorney-client privilege is itself strictly
construed, the Court will likewise stringently apply the
above factors in deciding whether inadvertent disclosure
amounts to a waiver of the privilege. As a result, while it
finds the precautions commendable, they are not sufficient.
Although the document production here was massive (12,000
pages copied), defendant was not under any severe time
constrainis, It could have insisted on an additional review,
such as after the documents were reproduced by the
independent copier prior to their being shipped to plaintiffs.
Indeed, had defendant’s counse! done the copying, they
would have followed this procedure. It is unfortunate
defendant’s lead counsel suffered a health problem, but
nothing in the record shows plaintiffs to be guilty of
overreaching or other cognizable unfairness. When large
numbers of documents are involved, a post-designation
review may likely be necessary.

Next, the extent of the relevant document production does
not necessarily encompass the entire discovery in a case.
Rather, the pertinent area of inquiry concerns the sources of
the disclosed documents, [**13] and whether adequate
precautions were taken as to them. Here, all the documents

Because of the different basis between the attorney-client privilege and work product protection, {(huli Intgerared Systems v

Narional Bonk of Wash, 303 BR.D 52 63 (0.D.C, 1944, these factors necessarily may not produce the same result as applied to each

doctrine.
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came from Mr. Roberts’ office. However, the Court has not
been advised as to the number of documents which were
reviewed from that location or the time needed for review.
HN7 A large nomber of inadvertent disclosures in
comparison to the number of documents reviewed shows
lax, carefess, and inadequate procedures. * Efgenheim Bank
v. Halpern, 308 F Supp. 988 (S.ONY. 128411 of 30
requested, and it was inadverteatly produced in other
litigation). It would seesn that having an attorney and a legal
assistant check those files should have been sufficient.
However, without knowing the percentage of inadvertent

oo cotnnared--to-—-total--deenmenie--and 1thheld

dicelosy

to the disclosed document, the Court still must determine
the extent of the waiver. Plaintiffs claim the waiver should
cover all communications of the same subject matter such as
the five additional documents which it seeks, The Court
disagrees. HNI0 When a document is inadvertently produced
it necessarily loses its actual confidentiality and, therefore,
only in special cases should a court attempt to somehow
resurrect the secret by a court order limiting further exposure.
The same is not true for related but still confidential matters.
A ruling of no waiver will maintain confidentiality which is
the main purpose of the privilege. Therefore, a party
attempting to show inadvertent disclosure faces a reduced

P Py
AR A n g et e p T W Ry e s il A R R 2o B S U1 v B § g it e h 3 1 G w8 R L £

documents, the Court cannot say the procedure here was not
lax or inadequate, remembering defendant bears the burden
on the issue. Finally, the document on its face clearly
reveals it likely contains privileged matter. There appears to
be little reason why it was not identified as privileged. HN8
Mere inadvertence, standing alone, is not sufficient to
counter the strong policy that disclosure constitutes waiver.

[**14] An examination of the other factors also support a
finding of waiver. While defendant made a fairly quick
discovery of the inadvertent disclosures and tried to retrieve
them, this is the only facter in defendant’s favor. Even as to
it, there is no showing the action was truly timely to prevent
disclosure had plaintiffs returned the documents as requested.
In any event, the documents have, at least by now, lost all of
their confidentiality,. AN9 A limited disclosure [#52]
resulting from glancing at an open file drawer or designating
documents for copying may not justify a finding of waiver
when the party does not know the essence of the document’s
contents. Chubb Infeprated Sysiems v, National Rank of
Wirsh, [03 BRI 32 63 (00O [O84 Bannev-Brown
Disivitnaors v BT Barwick, 75 ERD. 3. 6 (8.0 Ohio
1977} However, when disclosure is complete, a court order
cannot restore confidentiality and, at best, can only attempt
to restrain further erosion. Therefore, at a2 minimum, such an
order requires a very strong showing with respect to the
other factors, which defendant has not made. See Harford
Fire Ins. Co. v Gorvey, supra, 109 ERD, ar 330, Finally,
the Court sees no spectal circumstance [**15]  which
justifies relieving defendant from its error.

Even though defendant has not satisfied the rigorous showing
necessary to overcome waiver by inadvertent disclosure as

standard when the issue is whether communications related
to the disclosed document should be deemed waived as
well. The generat rule that a disclosure waives not only the
specific communication but also the subject matter of it in
other communications is not appropriate in the case of
inadvertent disclosure, unless [#*16] it is obvicus a party is
attempting (o gain an advantage or make offensive or unfair
use of the disclosure. In a proper case of inadvertent
disclosure, the waiver should cover only the specific
document in issue. See Srgndand Chartered Benk v Avalg
Intern, Hoeldings, J1I_FRI. 76 (SDNY 19865 Firs
Wisconsin Morip. v First Wisconsin Corp., 86 ER D2 160,
[73-74 (B Wise, (9800 Burlingion Industries v, Fxxon
Corporgiion, 65 ER D, 26, 4546 (13 8 [974)-(disclosures
during settlement restricted to actual communications and
not subject matter in order to encourage settlements). This
ruling limits the risk to parties in major discovery cases and
still makes them, and not the Court, accountable for
maintaining confidentiality. In this case, the Coust finds
defendant’s procedures adequate to preclude a finding of
waiver except as to the Roberts lefter itself which has
already been fully disclosed.

I, Crime-Fraud Excepiion to the Privilege

Plaintiffs next allege that the Roberts letter is not privileged
because it is subject to the crime and fraud exception to the
attorney-client privilege. HNIT Communications otherwise
protected by the attorney-client privilege lose [*#17] their
protection if the lawyer is consulted in furtherance of a
continuing or contemplated crime, fraud,
misconduct. Liion Camp Corperaion yv. fewis 388 Fld

or other

2

Ligger Groop, Inc. v, Brown & Willianwon Tob, Co, G FR.D, 205 LD N.C. 1986) - (extensive discovery but document search

oniy invoived one box and no effort made to review after designation but before copying); ('Leary v, Prrcell Co., fnc, 108 ER.D, 641
(M.D.N.C, 1985)-(no evidence that attorneys took precautions before handing over document). Contrast Lois Sportswean U.SA. ne
v, Levi arawss & Co. suprg, (32 documents inadvertently disclosed. 3000 pages copied, and 16,000 pages inspected, adequate
precautions); Kaasas-Nebraska Nateral Ges v Mearashon Ol Co., 109 ER.D, 12 (D, Neb, 19835 -(one document out of 75,000 justifies

finding of non-waiver even in absence of description of precautionary procedures).
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J43 (dh Cie 19671 In se Sealed Cose. 244 U8 Apn. .G
AL T84 F2d 305 (13 i J985E fm v Grand Jury

prima facie basis for the exception. Jure [**191 Groad Jury
Subpoenas Puces Tecuwm, 798 E2d 32 (24 Cin 19861 In re

Subwoenus Duces Tecum, 773 F2d 204 {8&h Cin F983).

Grond Jury Subpoenas Duces Tocum, suprg, 773 FE2d 204

Courts have extended coverage of this exception to the
attorney-client privilege beyond instances of fraudulent or
illegal conduct and have applied it to business litigation
such as patent, antitrust, or securities matters, and it may
even extend to non-business torts. Coleman v, American
[*531 _Broadcasting Companies, Inc., 106 FR.D. 201
207-08 (D.D.C. 1985); See Duplan Corp, v, Decring Mil-
fiken. Inc., 540 F 24 1215, 1220 (4th Cir 1976 )-(refemring o
it as “the tort, fraud, or crime exception”), In this case,

{attorneys failing to provide two documents out of 800 is
too speculative to establish exception). In Puplan Carp,,
suprg, the court found settlement of a patent litigation by a
party, which previously had favorable legal advice that it
might prevail, to be, without more, insufficient to establish
that the settlement was collusively entered inte with
anti-competitive intent. fugplon Corp.. supra, e 1221, On
the other hand, where there was a foundation in fact for a
conclusion that defendant misrepresented the nature and

‘plaintiffs raise the exception--alleging defendant has
committed antitrust violations and implicate by innuendo
that perhaps criminal acts might be involved.

[*#18] Before proceeding, HNI12 plaintiffs are required to
make a prima facie showing that the legal advice of the
Roberis letter was obtained in furtherance of illegal activity
or misconduct. In order to establish a prima facie basis, a
party must provide more than mere allegations. [x_r¢
fnternational Systems_and Comtrols Corn.,. gic.. 693 F2d
1235 {5tk Cin 1982} On the other hand, a party need not
prove the actual existence of crime, fraud, or other
misconduct. fn re Berklev & Con, fnc, 629 F24 548 (8 Cin
1980k In re AH, Rofins Co., Ine, JO7 ER P Z 11D Ko
{945} In the Fourth Circuit, a party must present just so
much evidence as to “subject the opposing party to the risk
of non-persuasion if the evidence as to the disputed fact is
left unrebutted.” Duplan Corp. . Deering Milliken, inc.,
supreg, 5S40 F2d af 1220, In re Grand Jury Subpoenas dated
Dec. 18, 1981, ete, 36{ F Supp. 1247, (454 (EDNY
1982} While such a showing may justify disclosure, it does
not compel it Duplon Corp,, supra, 340 F2d ar 1220,

HNI3 A mere speculative nexus or even coincidences
between different pieces of evidence does not establish a

safety of a birth control product, ignored mounting
unfavorable evidence of harm, relied on invalid studies o
refute the dangers, and attempted, with counsel, to devise
strategies Lo cover up those responsible or 10 lessen liability,
then a prima facie case was established for purposes of
examining the documents in camera to determine their
relevancy. In re A, Robins Co.. {nc., sumrg,

In the instant case, plaintiffs’ proof of fraud or misconduct
suffers from more than speculation. Plaintiffs fail [#%20] to
show a nexus in time. The timing of the alleged fraud is
critical. HNI4 The moving party must show the client was
engaged in or planning misconduct at the time he secks the
advice of counsel. The fraud or crime exception does not
apply if the fraud occurred subsequent to the advice and that
fact alone will not support further inquiry. Prig ERILY
Num Corp. v Joworskl, 731 F2d 277 281 (8th Cir [984),
In the instant case, the 1982 Roberts letter preceded by 3 to
4 years the use of a marketing report to aliegedly illegally
change defendant’s marketing policy. Plaintiffs utterly fail
to establish any nexus between the letter and the subsequent
actions except by innuendo. *

[*#21] [*54} In conclusion, while plaintiffs are required to
show that the communication in question was made in

3

‘The Fourth Circuit has not determined whether to apply the crime, fraud or other misconduct exception to attorney’s work product.

Draplan Corp, v Deering Milliken, Inc, 340 F2d 1215 ¢4t Cir 19763, Nor has the Bighth Circuit. fiz_sw Gromd Jury Subnoenas Duces
Tecun, 773 B2d4 204 (8th Cir, 1985, Other circuits have applied it, fa re Seqled Case, 244 US, App, 130.C, 11, 754 F2d 395, 359 0. 4

Grang Jury, 640 F.2d 48, 67 (7th Cir, 1880).

% The Court has considered the disputed document in making this determination, There is some guestion whether the Court should
consider the disputed privileged documents in making its determination as to whether there has been crime, fraud, or other misconduct.
Some courts hold the documents shouid be considered and others exclude them. Union Carbide Corp. v. Dow Chemical Co., 619 F. Supp.
1036, 1052-53 (D.C, Del. 1985)-(collecting cases); fan re Secled Cose, 219 U8, App. DO, 193, 676 F2d 793, 815 n, 80 (D.C, Cir,
1985-(in appropriate cases disputed documents may be considered); fip re Grand Sury Subpoenas Duces Tecun, 798 F2d 32 (24 Cin
1986)-(insufficient proof considering either the affidavits alone or the affidavits and the actual document); United Stares v Horvath, 731
Fid 557 (8th Cig, 1984)-(4-week trial plus in camera hearing on disputed material).

The Court concludes that HNIS whether a party must establish its prima facie case eatirely on independent evidence will vary in
accordance with the situation. Where a party does not possess the documents, it must present enough evidence to ensure the court that
it is not requesting an in camera inspection in order to have the Court conduct its fishing expedition. Also the issues at stake may mean
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furtherance of some misconduct, they have established at
most some distant speculative nexus between the
communication and the alleged misconduct. This is not
enough. Since plaintiffs have failed to establish a prima
Sfacie case as to the Roberts letter, their motion to compel
production of five additional documents will be denied as
well,

IT IS THEREFORE ORDERED that defendant’s motion for
a protective order requiring plaintiffs to return all copies of
the mmadvertently produced disputed documents and an order

prohibiting plaintiffs from using the information contained
in such documents for depositions, trial or other purposes, is
denied, except that defendant need not divuige any other
related communications which still retain their privilege and
plaintiffs should return those documents and all copies,
which they previously agreed to do.

I'T IS FURTHER ORDERED that plaintiffs’ motion to
compel production of additional documents is denied.

a difference such as whether the case is criminai or civil. However, if the documents are already fully disclosed, the Court sees no reason

for not considering them along with any other evidence which the movant wishes to present.
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