IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
DURHAM DIVISION
Civil Action No. 1:13-CV-00949

DAVID HARRIS; CHRISTINE
BOWSER; and SAMUEL LOVE,

Plaintiffs,

v DEFENDANTS CONSENT

MOTION FOR LEAVETO FILE A

PATRICK MCCRORY, in his capacity SUR-REPLY

as Governor of North Carolina; NORTH
CAROLINA STATE BOARD OF
ELECTIONS; and JOSHUA HOWARD,
in his capacity as Chairman of the North
Carolina State Board of Elections,

N N N N N N N N N N N N N N N

Defendants.

Defendants hereby file this motion for leave to file a sur-reply to the reply brief
filed by Plaintiffs in support of their motion for a preliminary injunction and show the
Court asfollows:

1. On December 24, 2013, Plaintiffs filed a motion for a preliminary
injunction.

2. On January 17, 2014, Defendants filed a response to Plaintiffs’ motion.

3. On February 3, 2014, Plaintiffs filed a reply brief that includes new
evidence and arguments that do not merely rebut arguments offered in Defendants
response but instead go beyond the evidence and arguments presented in Plaintiffs

original filings in support of their motion for a preliminary injunction.
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4, Plaintiffs reply raises new factual allegations that could have been made in
their original motion and were not. Defendants will be prejudiced if they are not given an
opportunity to respond to these new allegations.

5. Plaintiffs therefor respectfully request that the sur-reply attached as Exhibit
A to this motion be accepted by the Court.

6. Defendants have asked Plaintiffs’ counsel for their position on this motion
and can advise the Court that Plaintiffs have consented to the filing of the attached sur-
reply.

7. A proposed Order granting this motion is attached.

WHEREFORE, for the reasons set forth herein, Defendants respectfully request
that this motion be granted and their sur-reply be considered by the Court in ruling on
Plaintiffs motion for a preliminary injunction.

Thisthe 7th day of February, 2014.

ROY COOPER

ATTORNEY GENERAL OF NORTH
CAROLINA

By: // Alexander McC. Peters
Alexander McC. Peters

Senior Deputy Attorney Generd
N.C. State Bar No. 13654
apeters@ncdoj.gov

N.C. Department of Justice
P.O. Box 629

Raleigh, NC 27602

Telephone: (919) 716-6900

Facsimile: (919) 716-6763
Counsel for Defendants
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OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/sl Thomas A. Farr

ThomasA. Farr

N.C. State Bar No. 10871

Phillip J. Strach

N.C. State Bar No. 29456

thomas.farr@ogl etreedeakins.com
phil.strach@ogl etreedeakins.com

4208 Six Forks Road, Suite 1100

Raleigh, North Carolina 27609

Telephone: (919) 787-9700

Facsimile: (919) 783-9412

Co-counsdl for Defendants North Carolina
Sate Board of Elections and Joshua Howard,
in his capacity as Chairman of the North
Carolina Sate Board of Elections
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CERTIFICATE OF SERVICE

I, Thomas A. Farr, hereby certify that | have this day electronically filed the

foregoing Defendants’ Consent Motion for Leave to File a Sur-Reply with the Clerk

of Court using the CM/ECF system which will provide e ectronic notification of the same

to the following:

PERKINS COIE LLP

John M. Devaney

jdevaney @perkinscoie.com
Marc E. Elias
melias@perkinscoie.com
Kevin J. Hamilton
khamilton@perkinscoie.com
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
M Elias@perkinscoie.com
Attorneys for Plaintiff

POYNER SPRUILL LLP

Edwin M. Speas, Jr.
espeas@poynerspruill.com

John W. O'Hale
johale@poynerspruill.com

CarolinaP. Mackie
cmackie@poynerspruill.com

301 Fayetteville St., Suite 1900
Raleigh, NC 27601

Local Rule 83.1 Attorney for Plaintiffs

This the 7th day of February, 2014.

OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/sl Thomas A. Farr

ThomasA. Farr

N.C. State Bar No. 10871

4208 Six Forks Road, Suite 1100
Raleigh, NC 27609

Telephone: 919.787.9700
Facsimile: 919.783.9412
thomas.farr@odnss.com

Co-Counsel for Defendants North Carolina
Sate Board of Elections and Joshua Howard,
in his capacity as Chairman of the North
Carolina Sate Board of Elections

17046173.1
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
DURHAM DIVISION
Civil Action No. 1:13-CV-00949

DAVID HARRIS; CHRISTINE
BOWSER; and SAMUEL LOVE,

Plaintiffs,

v DEFENDANTS’ SUR-REPLY IN

OPPOSITION TO PLAINTIFFS’
MOTION FOR A
PRELIMINARY INJUNCTION

PATRICK MCCRORY, in his capacity
as Governor of North Carolina;
NORTH CAROLINA STATE BOARD
OF ELECTIONS; and JOSHUA
HOWARD, in his capacity as
Chairman of the North Carolina State
Board of Elections,

i i i i il i i i

Defendants.

In their opening brief, plaintiffs made no mention of expert testimohy by
Dr. David W. Peterson offered by the plaintiffs in Dickson et al. v. Rucho (D.E.
19-1.) For this reason, defendants did not address Dr. Peterson’s testinﬁony in
their response. Plaintiffs have now cited to selected testimony by Dr. Peterson in
Dickson and argued that defendants response is flawed because defendants did
not “highlight” Peterson’s testimony. (D.E. 37, p. 6 n.5.)

Dr. Peterson, in fact, admitted in Dickson that he did not and could not
conclude that race was the predominant motive in the drawing of the First and
Twelfth Districts. (Deposition of Dr. David W. Peterson (“Peterson Dep.”), pp.

86-91) (all cited excerpts from Dr. Peterson’s deposition are attached hereto as
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i
:

Ex. Q).! Rather, Dr. Peterson rendered the limited opinion that race “better
accounts for” the boundaries of those districts than the political party of voters.
(Peterson Dep. Ex. 286.) That is not the legal standard. The law instead requires
that race predominated, and that qll other considerations were subordinated to
race. Easley v. Cromartie, 532 U.S. 234-42 (2001) (“Cromartie II’}.

Plaintiffs also incorrectly infer that the United States Supreme Court
relied on Dr. Peterson’s entire report in its decision in Cromartie Il and that his
report in that case was similar to his report in Dicksén. (D.E. 37, p. 6, n. 5.)
This is not accurate. In Cromartie II, Dr. Peterson’s report included two parts:
(1) a “segment analysis” comparing vote tabulation districts (“VTDs”) included
in the Twelfth District with contiguous VTDs Vthat were excluded; and (2) an

analysis comparing race with partisan voting behavior. 532 U.S. at 252, In

Cromartie II, the Supreme Court reversed the district court’s decision that the

Twelfth District was an illegal racial gerrymander. Jd. at 237. The Supreme
Court noted that the district court’s criticism of Dr. Peterson focused on Dr.
Peterson’s segment analysis without addressing Dr. Peterson’s study on the
voting behavior of African Americans. Id at 252. The Supreme Court in
Cromartie II concluded that the evidence before the district court did not prove a

racial gerrymander “because race in this case correlates closely with political

! Exhibits A through P were filed in conjunction with Defendants’ Memorandum
in Opposition to Plaintiffs’ Motion for a Preliminary Injunction. (See D.E. 30
through 33.)
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behavior.” Id. at 257. The Court never addressed or relied upon Dr. Peterson’s
segment analysis

In Dickson, Dr, Peterson’s testimony focused only on his test for “éegment
analysis.” In contrast to his report in Cromartie II, Dr. Peterson in Dickson
clected not to study whether race correlated closely with poﬁtical behavior.
(Peterson Dep. 110-11.)

Moreover, in Dickson, Dr. Peterson’s statement that race better explains the
challenged districts than politics conflicts with his own segment analysis. Out of
twelve studies conducted by Dr. Peterson of the Twelfth District, six favored the
race hypothesis and six did not favor it. (Peterson Dep. Ex. 286 9 15.) Thus, Dr.
Peterson’s own data demonstrated that, as between race and political party, his
study was inconclusive. Moreover, in those instances in which Dr. Peterson’s data
was unequivocal, the race-versus-party explanation was, at best, a tie. (Peterson
Dep. pp. 100-01; Peterson Dep. Ex. 286 § 16; Peterson Dep. Ex. 288 9 16.) Dr.
Peterson even conceded that the race and political hypotheses have equal suppbrt
under his segment analysis and that one could therefore not better account for the

boundary than the other. (Peterson Dep. pp. 100-01.)*

> More importantly, when limited to the information that the legislature’s
mapdrawing consultant, Dr. Hofeller, actually used during the mapdrawing
process (voting age population and election results for President Obama in 2008),
Dr. Peterson’s own data showed that the party hypothesis is a betfer explanation
for the boundaries of the Twelfth District. The same data showed that the race
hypothesis and the party hypothesis are tied in the analysis for the First District.
(Peterson Dep. pp. 113-15.)
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The testimony by Dr. Peterson cited by the Harris plaintiffs is seriously
flawed and has no probative value on whether race closely correlates with political
behavior and, accordingly, whether race was the predominant motive for either the
First or Tweltth Districts.

This the 7th day of February, 2014.

ROY COOPER
ATTORNEY GENERAL OF NORTH
CAROLINA

By: /s/ Alexander McC. Peters
Alexander McC. Peters

Senior Deputy Attorney General
N.C. State Bar No. 13654
apeters@ncdoj.gov

N.C. Department of Justice
P.O. Box 629

Raleigh, NC 27602
Telephone: (919) 716-6900
Facsimile: (919) 716-6763
Counsel for Defendants

OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/s/ Thomas A. Farr

Thomas A. Farr

N.C. State Bar No. 10871

Phillip J. Strach

N.C. State Bar No. 29456
thomas.farr@ogletreedeakins.com
phil.strach@ogletreedeakins.com

4208 Six Forks Road, Suite 1100
Raleigh, North Carolina 27609
Telephone: (919) 787-9700

Facsimile: (919) 783-9412

Co-counsel  for  Defendants  North
Carolina State Board of Elections and
Joshua Howard

4
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CERTIFICATE OF SERVICE

I, Thomas A. Farr, hereby certify that [ have this day electronically filed the

foregoing Defendants’ Sur-Reply in Opposition to Plaintiffs’ Motion for a

Preliminary Injunction with the Clerk of Court using the CM/ECF system which

will provide electronic notification of the same to the following:.

PERKINS COIE LLP

John M. Devaney
jdevaney@perkinscoie.com
Marc E. Elias
melias@perkinscoie.com
Kevin J. Hamilton
khamilton@perkinscoie.com
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
MElias@perkinscoie.com
Attorneys for Plaintiff

POYNER SPRUILL LLP
Edwin M. Speas, Jr.
espeas{a@poynerspruill.com

- John W, O’Hale

johale{@povynerspruill.com

Carolina P, Mackie
cmackie@poynerspruill.com

301 Fayetteville St., Suite 1900
Raleigh, NC 27601

Local Rule 83.1 Attorney for Plaintiffs

This the 7th day of February, 2014.

OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/s/ Thomas A. Tarr

Thomas A. Farr

N.C. State Bar No. 10871

4208 Six Forks Road, Suite 1100
Raleigh, NC 27609

Telephone: 919.787.9700
Facsimile: 919.783.9412

. thomas.farr@odnss.com

Co-Counsel for Defendants North
Carolina State Board of Elections and
Joshua Howard

170431201
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EXHIBIT Q

Excerpts and Exhibits from the Deposition of
Dr. David W. Peterson
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David W. Peterson, Ph.D. June 4, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940

e
{
i

STATE OF NORTH CAROLINA IN THE GENERAL COURT COF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 11 Cvs 16896
11 Cvs 16840

MARGARET DICKSON, et al.,

Plaintiffs,

vS.
ROBERT RUCHQC, in his
official capacity only as
the Chairman of the North
Carolina Senate
Redistricting Committee,
et al.,

Defendants.

NORTH CAROLINA STATE
CONPTERENCE OF BRANCHES OF
THE NAACP, et al.,

Plaintiffs,
vs.
STATE OF NORTH CAROLINA,
et al.,

Defendants.

L o N s T s T N e )

DEPOSITION OF

DAVID W. PETERSON, Ph.D. i
:

9:30 A.M.
MONDAY, JUNE 4, 2012 - !

OGLETREE DEAKINS NASH SMOAK & STEWART
4208 SIX FORKS ROAD .

SUITE 1100 i

RALEIGH, NC 27609 |

saﬁ%' " By: Denise Myers Byrd, CSR 8340, RPR

R R e e e T L T P e e P e

5813 Shawood Drive VIVIAN TILLEY & ASSQCIATES tel:919.847.5787
Raleigh, NC 27609 . ctrptr4u@aol.com fax: 919.847.2265
a6778eb8-c821-4492-9779-b012803bb62d
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David W. Peterson, Ph.D. June 4, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 Cv5 16896 & 11 CvS 16940
P 3 Page 2
il APPEARANCES
2
3 For the Plaintiffs, NAACP:
4 - SOUTHERN COALITION FOR SOCIAL JUSTICE

: BY: ANITA EARLS, ESQ.
5 1415 West Highway 54

Suite 101
3] Durham, NC 27707

{919) 323-3380

/
?
7 anital@southerncoalition.crg !
; |
- For the Plaintiffs, Margaret Dickson, et al.: |
9 !
i
POYNER SPRUILL 3
10 BY: EDWIN M. SPEAS, JR., ESQ. ;
301 Fayetteville Street i
11 Suite 1900 |
Raleigh, NC 27601 ‘

| 12 {919) 783-2881

i : espeasl@poynerspruill .com

14 For Alerefendants:

15 N.C. DEPARTMENT OF JUSTICE
BY: ALEXANDER McC. PETERS,

1o SPECIAL DEPUTY ATTORNEY GENERAL
114 W. Edentcon Street

17 ‘ Raleigh, NC 27603
{919) 716-6300 ;

18 apeterslncdo].gov

19

For the Legislative Defendants:

20
OGLETREE DEAKINS

21 BY: PHILLIP J. STRACE, ESQ.
4208 Six Forks Road

22 Suite 1100
Raleigh, NC 27609

23 (919} 789-3174

thomas.farr@ogletreedeakins.com
phillip.strachl@ogletreedeakins.com

-—00o0-- %

R T A T e e e T e R T R o e e A T T oy P e T "--;‘.y_-:14'::V-v'_}%;&:::r:m"\'i?.‘-"“&‘-lr,\ai.‘“.-‘-"\'viﬂ.fD-l""-V\‘v"eﬁrY.'ﬁ“-l"“"-.“‘n:igl
5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel;919.847.5787
Raleigh, NC 27609 ctrptrdu@aol.com fax: 919.847.2265

af778eb8-c82f-449a-9779-b012803bb62d
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David W. Peterson, Ph.D. June 4, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
. | Page 3
1 INDEX OF EXAMINATION
2 Page
3 By Mr., Strach. ... .ot nnnnnnnn 7
161
4
By Ms., Barls. ... . it iiinnnnn.. 157
5
5 ~--clo--
7
8
9 INDEX OF EXBEIBITS
10 EXHIBIT NO. DESCRIPTION Page
11 284 Peopleclick Press Release,
Octcber 3, 2001 62
12
285 Maps: Peterson Divergent VTD Pairs 71
286 David W. Peterson, Ph.D.,
Second Affidavit 84
15 287 David W. Peterson, Ph.D.,
Third Affidavit in Reply to Affidavit
16 _ of Thomas B. Hofeller, Ph.D. 84
17 288 David W. Peterson, Ph.D.,
Fourth Affidavit to First Congressional
18 District Segment Analysis 84
19 289 Letter to David Peterson from
Edwin Speas, Jr., October 26, 2011,
20 Re: NC Redistricting Litigation 118
21 - 290 Journal of Forensic Economics article:
' On Forensic Decision Analysis,
22 David W. Peterson 119
23 291 Affidavit of Plaintiffs' Statistical
Expert, David W. Peterscn, Ph.D. 122
24
292 Document production provided on disc
125 by plaintiffs 125
(" %
5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel:919,847.5787
Raleigh, NC 27609 ctrptr4u@aol.com fax: 919.847.2265

a6778eb8-c82(-4405-9779-b01a803bb62d
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David W. Peterson, Ph.D. June 4, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940

1
2
3 293 North Carolina State Constitution 126
4 294 Putting Chance to Work: Reducing the
Politics in Political Redistricting 137
d 5
| 295 Letter to Edwin Speas, Jr., from
i 6 ‘ David Peterson, November 8, 2011,
i Re: NC Redistricting 153
7
296 David W. Peterson, Ph.D.,
8 Fifth Affidavit in Reply to Second
Affidavit of Thomas B. Hofeller, Ph.D. 154
9
10
-—o0o--
11
| 14
15
16
17 3
18
19
20
21
22
23
24

B A T e P o R Y P R S E X S P et EaAe P PR e DR = T T A T N O E T £

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES
Raleigh, NC 27609 ctrptréu@aocl.com fax: 919.847.2265
a6778eb8-c82f-449a-9779-b012803bb62d
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David W. Peterscn, Ph.D. June 4, 2012

-Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
ﬁlﬁﬁ ' Page 86 !
11 you arrived at the R and the P labels; is that 3
.2 cérrect? : %
3 A. Yes, paragraphs 9 and 10. | : ;
4 0O And in paragraph 9 you said where the segment was %
5 either Type B and not Type D or Type D and not i
6 Type B —-— éxcuse me. Strike that. 2
7 You said where a segment is Type B and not 3
8 Type D that it supports the proposition, the Race %
9 Hypothesis, that it was chosen at least in part
10 because it serves to collect blacks into the 12th
11 District, correct?
12 A. I don't recall the first part of that question, but
what I say specifically is that a segment of the ﬁ
" type you describe supports the proposition that .

15 .Race Hypothesis, that it was chosen at least in 1
16 part because it serves to collect blacks under the !
17 12th District.

%

18 Q. A1l right. And what exactly do you mean by "in

19 part"?

20 A, Well, there may have been other reasons for

21 choosing a boundary the way that it was chosen. A
22 boundary may be chosen for many different reasons

23 more or less simultaneously.

24 What I'm saying here is a Type R segment

supports the proposition that this particular

1

TS T 8 SR 7 R PG Tt T A 1L T B e T BT e e e L e WS S o T L b = % Mﬁmﬂﬁa‘xﬁmh&@nﬁ?&ui

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel:916.847.5787
Raleigh, NC 27609 ctptrdu@aol.com fax: 919.847.2265
a6778eh8-c821-4495-9779-b01a803bbE2d
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David W, Peterson, Ph.D. June 4, 2012

l-.r:.r’

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
o Page 87 ?
1 segment was chosen at least in part because it :
.2 serves to collect blacks in the 12th District and
3 it militates against the proposition that the
4 segment was chosen in part becauée it serves to
5 collect Democrats into the district.
6 Q Right. TIs there any way to measure what you mean
7 by "in part™?
8 A. Not that I know of.
9 Q. Is there any way to put any sort of percentage on
10 : what you mean by how much, quote, "in part" means? |
11 A, Not that I know of. é
Q. It's certainly not possible using this analysis to - E
show whether race was the sole motivation for a 5
14 particular boundary? 5
15 A. No. :
i6 0. Is it possible -- ?
17 A. That is to say, I agree wit}x that statement.
187 O. Right. Thank you. f ;
19 Are you —; when I say that the legal §
20 question is whether race was the predominant
21 motive, are you familiar with that term,

22 "predominant motive"?
23 A, Yes.

24 0. Can your analysis demonstrate whether race was,

25 quote, the "predominant motive"? .

5813 Shawood Drive ' VIVIAN TILLEY & ASSOCIATES tel:919.847.5787
Raleigh, NC 27609 ctrptréu@acl.com fax: 919.847.2265
abB778eb8-c82f-449a-9779-b01a803bb62d
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David W. Peterson, Ph.D. June 4, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
- Page 88 j
1 A. . It cannot demonstrate it dispositively. It can :
..2 suggest but it can't demonstrate. It doesn't
3 ,constitute and cannot constitute an absolute proof
4 of that proposition.
5 Q. In four mind, what does the phrase "predominant
6 motive" mean?
7 MR, SPEAS: Objection to form, é
8 THE WITNESS: I'm not sure I can give you ;
9 a good definition what it means to predominate. |
10 What I can do 1s to interpret the results ﬂ
11 of the segment analysis, and what i1t does is give |
12 no hint that political considerations predominated ;
because‘by ‘and large race seems Lo correlate better %
with the boundary of the 12th District than does F
15 political affiliation, and under those
16 circumstances one certainly could not conclude that
17 political considerations p;?dominated in the

18 selection of the. 12th District.

19 BY MR.. STRACH:

20 Q. Right. That's dssuming we know what you mean by

21 ‘ predominating. What do you mean by -predominating?

22 A. If race_is a better explanatory, provides a better

23 explanation for the route of the boundary better :
24 than political affiliation by the segment analysis g
”25 . measure, then certainly there ié no indiecation that

e B e B T L o D LA D L Lt S S B e S L S s L R et LR A

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES - tel:919.847.5787
Ralelgh, NC 27609 . ctrptrdu@aol.com fax: 919.847.2265
aB7786b8-c821-4498-9779-b01a803bb62d
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David W. Peterson, Ph.D. ' June 4, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940

10
11

12

15

18
19
20
22

23
24

25

. political affiliation predominated over race

e T R N %: B - O B G S S

le
17

21

because race is a better explanation. Race
correlates more strongly with the boundary than
does political preference.

So I don't really need to have a very

precise definition of what it means to predominate.
All T have to do is to supply at least one

marginally better explanation than political

affiliation in order to conclude that political
affiliation does not predominate over that
alternative explanation.

And yoﬁ're able to do that simply between the --
because of the raw difference in the R segments

over the P segments?

i
j
!
|
|
i
|

That's right. By this particular way of measuring
the ‘association between the boundary and race and

political affiliation I conclude that race provides

%
E

a better explanation than does political
affiliation.

Okay. Again, by the raw difference in the totals
of R -- what you label R segments versus P
segments?

That's right, based on the segment analysis as I
have done it.

But you are not able to determine through segment

e

5813 Shawocod Drive VIVIAN TILLEY & ASSOCIATES ) {e]:919.847.5787

Raleigh, NC 27609

ctrptr4u@acl.com fax: 919.847.2265
: a5778eb8-c821-4493-9779-b01a803bb62d
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David W. Peterson, Ph.D. June 4, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
L _ Page 90 ?
L analysis what the predominant metive was in drawing %
. 2 the boundary? : ;
3 A Not in any dispositive sense. 5
4 0. Any decision that one might make often might have i
5 multiple motivations, right? ;
6 A Yes. |
7 Q. You certainly know that from your work in the - %
g8 employment law area. So in constructing the ?
9 oboundary of a district, how are you able to say i
10 ' whether one factor motivated the map drawer more E
11 than the other? .%
12 A. I think I have explained what my analysis is. §
Is there some particular point that needs ?
14 elaboration? 1
15 Q. Is it a different question whether a particular %
16 motive was a motivating factor in a decision veréus %
17 whether it was the predominant motive? ?
18 A, I don't really understand t;e question.
19 - Q. Okay. With regard to your conclusion, let's try it
20 this way.
21° _ MR.. SPEAS: Are you referring to a
22 partiéular paragraph?
23 MR. STRACH: Conclusion is paragraph 18.

24 BY MR. STRACH:

25 0. I want to make sure I understand what you'wve

e ——
R N e e T e T e e

5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES tel:919.847.5787
Raleigh, NC 27609 “ctrptr4éu@aol.com fax: 919.847.2265
- 26778ebB-cB2{-448a-9779-b01aB03bb62d
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David W. Peterson, Ph.D. June 4, 2012
Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940

.
T e

: Page 91
concluded and what you've not concluded. ;

A. Fair enough. %
And you have not concluded that racial- ‘

considerations predominated over any other

;s W N
1©

consideration; is that right?

CAL. That is correct.

What you have concluded is that party affiliation

@ >
Q

is not a better explanation for the boundary than

9 race?
10 A, It's a little bit stronger than that. It's that = - j

il race is better than party affiliation according to

12 the measures in the segment analysis.

Your phrasing admits of a possibility that j

14 : two explanations are equally balanced. My phrasing

15 ' recognizes that race is actually better than

16 political affiliation in accounting for the

17 boundary. .

18 Q. Now, in this particular anaiysis the relevant

19 resilts are in the Table 1, correct, on page 67?

20 A. Yes,

217 Q. And if you add up all of the Ps and the Rs —— I
| 22 think you have four Ps, six Rs and two where they

23 were tied. Does that look correct to you?

24 A. Let's see, I think this is all summarized in :

25 .. paragraph 15. I'm sorry. The question was? %
. :
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I Page 100
1 accounts for the boundary definition of the 12th '
o2 Congressional voting district than do party
3 affiliation considerations.
4 Q. And when you say "on balance," that's on balance in |
5 your judgment or is there any way to measure what 3
6 you mean by "on balance"? ;
7 A, The way to measure the way I mean "on balance" is ;
8 summarized largely in paragraph 15 where in four of
9 the 12 studies thelnumber of segments support the
10 Political Hypothesis, there are two studies in
11 which there are equal.numbers of Type R and Type P
12 segments and the other six studies there's more

support for the Race Hypothesis than for the

14 "Political Hypothesis, and in each of those six the
15 imbalance is more pronounced than any of the four
1o - studies favoring the Political Hypothesis.

17 Q. Is it fair to say looking af only the information
18 in paragraph 16 would lead ;ne to conclude that

19 " whether race or politics determined the boundary of
20 the 12th would be inconclusive?

21" A If one looked only at paragraph 16, one would have
22 to conclude that the two -- the two hypotheses have
23 equal support,

24 Q. Right. And therefore, one could not better account

25 for the boundary than the other?

T P e R o e TR LR T T ¢ e L R R KA, i SV A LN Gt B U T T Y P R R fEtrrye i L ok 0 T LR > o R s B e e DAL o W
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_ Page 101

1 A, That's correct. : ‘
.2 0. All right. DNow we just talked about the two

3 segments that were uneguivocal in thelr support for

4 one hypothesis over the other.

5 A Yes.

3 0. Now, there were, I'm sure, a number of sSegments

7 that were P or R depending on the combination of

8 the data that was run.

9 A. Yes.

10 Q. Do you remember how many of those segments there
11 were?
12 A, Yes. That's what's shown in Table 1.

Q. S0 let me make sure I understand this. When you

ran registered Democrat data versus black

15 population data,. you had eight divergent pairs that
16 Supported the Party Hypothesis and six divergent

17 pairs. that supported the Rafe Hypothesis for a

18 total of 14 divergent pairs}

19 A. . Yes.

20 Q. Now, moving over and using the 2008 governor data,
21" there are 12 divergent pairs, correct?

22 A, Yes.

23 0. Is fhere any way of knowing whether those 12

24 overlap any with the 14 in the one we just looked

25 at?

O T BN R e e = = 5 A T R e R Ty P T PP o el TR ey
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J%gd i Page 110 ;
T 1 right? S - |
.2 A. I haven't drawn maps.
3 So your perception of the value of eazch of these
4 measures 1is based on subjective theory in your mind
5 about what's valuable. and what's not?
6 A In part, yes. It'é-also based in.part on what data
7 are available.
8 Q. If you'll take a look at the third affidavit. It
9 appears in the first paragraph you left out the
10 amount that you were being paid. It's got X's
11 : there. Do you recall how much it was?
12 A. We had not come to an agreement on what I was to be

praid for this affidavit.

Q. We'll check with that later. I've got some
15 correspondence thaﬁ I hope will answer that. E
16 - One of the elections that yocu use was the é
17 : presidential race from 2008! right? ;

18 A. Yeas.

15 Q. And have you done -- I know in the Cromartie case
20 you gave an opiﬁion regarding the extent to which
21 black voters are more likely to vote for Democrats;
22 is that correct? |
23 A, I may have. I don't recall specifically.
24 Q. Have you done any similar analysis with respect to
_25 which or regarding the degree to which voters for
5813 Shawood Drive VIVIAN TILLEY & ASSOCIATES te}:919.847.5787

Raleigh, NC 27609 ctrptr4éu@aol.com : fax: 919.847.2265
. aB778eb&-c82{-449a-9779-501a803bb62d

Case 1:12-cv-00949-WO-1EP Document 41-1 FEiled 02/07/14 Paae 20 of 58



" David W. Peterson, Ph.D. June 4, 2012

Margaret Dickson, et al. v. Robert Rucho, et al. 11 Cv5 16896 & 11 CvS 16940
l* : Page 111
1 President Obama in 2008 would likely be black i
2 voters?
3 A. No. »
4 If you'll look in this table or in this affidavit
5 at Table P3.2. It's a table you constructed in
6 response to some information by Dr. Hofeller.
7 A, Yes.
8 This particular table -- can you describe for me
9 what you did teo construct it, how this differs,
10 say, from the table we looked at in the second
11. | affidavit.
12 A. It's quite different from the table in the second

affidavit because it's based on Dr. Hofeller's

14 analysis in his -- I think it was his Appendix 2, .
15 maybe, and it's Table P3.2 derives.from Table P3.1
16 ~that's on the preceding page in Exhibit 287.

17 . And the shaded-pog}ions of Table P3.1 are
18 my replication -- my and Ch;is Ketchie's

19 replication of Dr. Hofeller's data. And he based
20 his Appendix 2 analysis on the voting age

21 population. and on general election data from the
22 2008 presidehtial election;

23 J And in his table, his Appendix 2 analysis
24 he winds up comparing the two percentages shown in

2h the second to the last line of the table in the

e ——
P T A T o e S B T o T T YT e 2 e YT T g g
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more instances in which the data support the Race

Hypothesis by his method of analysis than support

Margaret Dickson, et al. v. Robert Rucho, et al. 11 CvS 16896 & 11 CvS 16940
Page 113
-1 preference that are used in the segment analysis. ;
2 When yvou do all 12 of the possible
3 comparisons, you get the results that are displayed
4 in Table 3.2.
5 It's t:;‘ue that Dr. Hofeller's analysis, :
6 based as it is only on the voting age populatioh
blacks and the percentage of —-- or the change in §
percentage of people who voted for Obama, that by J
9 his analfsis it provides sﬁronger support for the g
10 Party Hypothesis than for the Race Hypothesis, but é
11 when you expand that to include the 11 other %
12 comparisons possible, it turns out that there are ]
I

15 the Party Hypothesis.

le Q. And so your table, though, shows that if the map

17 was drawn using the data th?t Dr. Hofeller said was

18 used, the percent Obama and‘the voting age

i9 population, theﬁ this“ﬁould support the Poiiticgl

- 20 Hypothesis over the Race Hypothesis? é
21 A, If you do the comparison the way that Dr. Hofeller ‘
22 did, yes. .

23 Q. Well, and if that data was the data that was used

24 in drawing the map, then that would support the
25 Political Hypothesié over the Race Hypothesis?
” i : .m'iu'w-c&w&hﬂ&y;{_‘mr&.—ez.m'.:’k&d.ﬂz;w«éw_‘ﬁﬁw%m&xﬂ\w-«.\i:‘i&m‘uu,a-‘.?w'vE‘;,‘—(ﬁf:-k:vak‘\'h\':;Nih:mhﬁ.m’sm&kwa_mId.\!ﬂxmﬂa&ﬂ»zmmmwm»bﬂn.-i-a.\m,..mh‘aw_xsw&ﬁuﬁsm%kmmmvmzmmb!wﬁﬁﬁﬂﬁg
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Page 114 j
A, If that was the only information that the map a

drawer relied upon, yes. However, you might want é
to look at Table P3.

I'm looking at your-fourth affidavit which is your
analysis of the 1st Congressional District. And is

it fair for me to assume that the analysis vyou did

R A Y T T e e A T A e

d 0 s W N e
]

on the 12th District in terms of the way you
g8 _ conducted the analysis is identical to the way you
9 did the analysis of the 1st Congressionél District?
10 A, Yes.
11 0. S50 all of the assumptions or limitations of the
; 12 analysis we've just discussed would apply equally

to the analysis of the 1lst District?

14 A. Yes.

15 Q. If you will look at Tabkle P5.1 on page 6 and,

16 again, 1f you lock at the intersection of black

17 ' voting age population and tpe election data for the
18 presidential race in 2008, khe intersection of

19 those two sets of daté do not favor the Race or the
20 - Political Hypothesis; is that true?

21" A, They come in each with six segments in support.

22 Q. Which means that neither hypothesis better accounts

23 . for the boundary of the lst District than the other
24 with regard to that comparison?

25 A. .  That's correct.

P S T T R W T T Do i e AR e Tk Ty e ey

e A o s e e e et R A e T e e P B e,
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‘L Page 115 g
11 Q. And so if the map drawer used only voting gge %
.2 population and statistics from the presidential E
3 race to draw the 1st District, then this chart %
4 would support the notion that neither race nor ;
5 ~politics better accounted for the boundary of that %
6 district? %
7 A, If you focus only on that comparison, that's %
8 correct.
9 Q.. If you'll ‘look one more time at the colorful maps
10 © that we handed to you earlier, I just wanted to
11 - look at one more thing on there. If you'll look at
12 prage Z or at least the second page.
A. Just for the record, that's Exhibit 285,
14 Q. Yés. Thank you. Or what I call the colorful maps.
15 Again, as we've explained before, the dark
16 green are the precincts on the inside of the
17 boundary of the 12th Distrigt and the pink VTD is
18 the VID on- the outside of tge boundary of the 12th ’
19 | Diétriét. And if you can see in VTD Number 44 the %
20 black voting age population is 2.03 percent and é
217 that's compared with VID 09 where the black voting §
22 age population is 1.79 percent. Do you see those g
23 that I'm looking at? Q
24 A. Yes.
25 Q. Now, because the black voting age population in
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1, David Peterson, being first duly sworn, depose and say:

1. I am over 18 years of age, legally competent to give this affidavit and have personal
knowledge of the facts sct forth in this affidavit. I am a statistician retained by counsel for Plaintiffs
to assist with statistical aspects of this case. For more thun twenty years I taught statistical theory
and applications at Duke University, first as a member of the business school faculty and Jater as a
member of the statistics faculty. During that time I also taught statistics courses in Duke’s
department of health administration, school of forestry and the law school. T am co-author of the
book Use of Statistics in Equal Employment Opportunity Litigation, and author or co-author of
numerous articles in professional journals dealing with the use of statistics in litigation. One of
these articles addresses uses and misuses of scientific evidence in court, and another critiques the
Federal Judicial Center’s Reference Manual on Scientific Evidence. 1 am the author of a book
outlining the elements of forensic decision analysis, a general method for determining
empirically the reasons that past decisions were made the way they were. I have advised
hundreds of legal teams, both plainiiff and defendant, on the use of statistical evidence. The U.S.
Supreme Court has cited my work favorably on several oceasions, My resumé is attached as
Appendix A. For the work leading up to and including the preparation of this report, I am being
paid $6,000. The cases in which [ have testified recently are listed in Appendix B.

Charge
2. 1am asked by counsel for Plaintiffs in this matter to verify and interpret the results of

a “Segment Analysis”! of North Carolina’s 12 Congressional Voting District defined by

© “Rucho-Lewis Congress 37, an analysis performed by staff at the Southern Coalition for Social

Justice under the direction of Mr, Chris Ketchie, designed to test whether the boundary of that

district appears to have been chosen more on the basis of racial considerations than on political

considerations.

! Segment Analysis is described in Peterson, David W., “On Forensic Decision Analysis,” Jowrnal of

. Forensic Economics, Vol. XVIIIL, No. 1, Winter 2005, pp. 11-62, and also in Peterson, David W.,

Why Did They Do That? An Infroduction to Forensic Decision dnalysis, Lulu Press, 2007. Segment
Analysis was used by defendants in the North Carolina redistricting litigation arising from the 1990

‘censns (Hunt, Governor of North Caroling, et al. v. Cromartie et al., 526 U.8. 541 (1999) and

Easley, Governor of North Carolina, v. Cromartie, et al., 532 U.S. 234 (2001)).
2 «“Rucho-Lewis Congress 3” was enacted as Session Law 2011-403 by the North Carolina General
Assembly on July 28th, 2011.

Case 1'13-cv-00949-WO-IJEP Document 41-1 FEiled 02/07/14 Paaeée 26 of 58




Conclusions

3. Ireviewed the steps undertaken in the Segment Analysis and determined that the
caleulations were correctly done. The analysis indicates that racial considerations better account
for the boundary definition of the 12 NC Congressional Voting District than do party affiliation

considerations. There is no indication that party affiliation dominated racial considerations.

Sources

4. The information on which my opinion is based is primarily District 12.csv, a data file
created and conveyed to me by Chris Ketchie on November 28, 2011, The file was created by a
computer script originally written by Damian Maddelena, but modified by me just before Mr,
Ketchie used it to create Disitict_12.csv. The information contained in the data file is atable,
each row of which pertains to a segment of the boundary of the 12™ Distriet, and indicates,
among other things, the fraction of the people residing in the precinct just outside the 121

District who are black, as well as the fraction of the population who are democrats. The

| analogous information is provided for people living in the neighboring precinct just inside the

12 District. The pertinent parts of the file are printed out in Appendix C. Talso rely on 23
maps provided to me by Mr. Ketchie, which I used to identify instances in which the precincts

involved in this study touch one another at just a single point.

Review
5. 1 have studied the data and computer program mentioned above, discussed them at
length with Mr. Ketchie, and verified a sample of the calculations. I believe they properly

execute the studies described below.

Segment Analysis Rationale

6. Segment Analysis rests on the observation that if the boundary of a voting district is
chosen with the object of encompassing large numbers of black residents, then at least some
portion of that boundary must sepazate a geographic region with 2 large representation of black
residents from a region with a smaller representation, the region with the larger reprosentation
being included within the voiing district. The analogous observation holds with respect to
political affiliation — a voting district defined with the object of collecting democrats within must
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on at least some portion of its boundary separate a geographic region with a large tepresentation
of democrats from one with a smaller representation, the atea with the larger representation
being inside the voting district. Segment analysis breaks down the border of a voting district into
many pieces, and examines whether, based on the race and political behavior of residents just
inside and outside each segment, the overall pattern suggests that, as between race and poiiﬁcai
affiliation, one consideration dominated the other in the process that defined the voting district.

Analysis

7. The houndary of District 12 was divided into the segments corresponding to the
precincts inside and out that form its border. Each such segment separales a precinet inside the
district from a precinct outside the district. Map 1 depicts the precinets involved in this process,
For each segment, we noted whether the proportion of residents of the inside precinct who are
black is greater than the proportion of residents of the outside precinet who are black. We called
segments for which this relationship holds “Type B”. We also, for each segment, noted whether
the proportion of residents of the inside precinct who are democrats is greater than the proportion
of residents of the outside precinct who are democrats. We called segments for which this
relationship holds “Type p»?

8. Ifa segment is of Type B, it lends support to the proposition that it was chosen at least
in part becanse it serves fo aggregate black people into the 12" District. Similarly, a2 Type D
segment lends support to the proposition that it was chosen at least in part because it serves 1o
aggregate democrats into the District. A segment that is both of Type B and of Type D, lends
support to both propositions, and therefore is of no help in distinguishing which consideration
may have dominated. Likewise, a segment that is neither of Type B nor of Type D reveals
noﬂﬁng about which of the two propositions may have dominated in the choice of that segment
by the legislature. ' ‘

9. The remaining segments are cither a) Type B and not Type D or else b) Type D and
not Type B. A segment of the first sort supports the proposition (the Race Hypothesis) that it

* Included in the study are all segments having positive length; all segments of zero length {which oceur
where an inside precinet touches an outside precinet at only a single point) are excluded.

a
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was chosen at least in part because it serves to collect blacks into the 12™ District, and it militates
against the proposition (the Political Hypothesis) that the segment was chosen because it serves
to collect democrats fnte the District. 'We call such a segment a Race (or Type R) segment,
because it supports the Race Hypothesis over the Political I—ijpothesis.

10. A segment of the second sort (Type D and not Type B) has an analogous
interpretation. Such a segment supports the proposition (the Political Hypothesis) that it was
chosen at least in part because it serves to collect democrats into the 12'% District, and it militates
égainst the proposition (the Race Hypothesis) that the segment was ch;)sen because it serves to

collect blacks into the District, We call such a segment a Party (or Type P) segment.

11. Inall, there are 330 segments to the border of the 12% District.! But whethera given
segment is of Type R, of Type P, or of neither type depends on just how one measures the racial
composition of residents int a precinet, as wel as how one measures the party preferences of a

recinet’s residents.
p

12. We used three different measures of the racial composition of the residents of each
precinet:

a. the proportion of people living in the precinct who, in the 2610 U$ Census, reported

their race as black or partiaily black; -

b. the proportion of the people of voting age living in the precinct who, in the 2010 us

Census, reported their race as black or partially black; and

c. the proportion of registered voters living in the precinct who are registered as blacks.

13. We used four different measures of party preference for the residents of each
precinet:
a. the proportion of registered voters living in the district who are registered as

democrats;

4 While these 330 sogments encompass very nearly the entire boundary of the 128 District, there are a fow
gaps. These occur when the district tine cuts through a precinct rather than following the precinct
boundary. ‘These gaps could not be included in the analysis because data on yoting behavior are not
available at the sub-precinct level,
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b. the proportioﬁ of people living in the district and voting for Governor in 2008 who

voted for the democratic gubernatorial candidate;

c. the proportion of people living in the district and voting for President in 2008 who

voted for the democratic presidential candidate; and ‘

d. the proportion of péople living in the district and voting for US Senator in 2010 who

voted for the democratic senatorial candidate.

14. We used each of the thrée measures of race cited in 12 above in conjunction with
each of the four measures of party preference cited in 913 above, producing a total of twelve
different segment analyses of the boundary of Disiriet 12. The results are summarized in Table 1
and graphed in Figure 1.

Table 1. Tallies of Disirict 12 Segments by Race and Parly Types

Registered Voted for Democrat:
Democrat 2608 Govermor 2008 President | 2010 US Senate
Race  Party | Race Patdy | Race  Farly | Race Party
Black Population ] 8 5 7 7 4 10 6
Black Voting Age Population 7 7 6 6 8 3 11 5
Bhck Registered Voters 4 6 4 6 6 3 11 7

Source: District 12 DWP EditxIsx

15. In four of the twelve studies the number of segments supporting the Political
Hypothesis exceeds the number of segments supporting the Race Hypothesis. There are two
studies in which there are equal numbers of Type R and Type P segments. In the other six
studies, there is more Support for the Race Hypothesis than for the Political Hypothesis, and in
each of these six, the imbalance is more pronounced than in any of the four studies favoring the

Political Hypothesis.
16. While the classification of a segment as Type R or Type P depends on just how one

characterizes its precinets’ racial and political populations, there are just two segments which are

unequivocal across ail twelve studies — one of these is invariably of Type R, the other of Type P,
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17. The studies above may be compared with a similar stedy undertaken of North
Carolina’s 12th Congressional District in the wake of the 1990 census and the ensning litigation
cited in Fooinote 1 above. In that case, the dozen studies analogous to those depicted in Table 1
resulted in seven instances favoring the Political Hypothesis, three favoring the Race Hypothesis,
and two ties. Thus, while this earlier study on balance favored the Political Hypothesis, the
resulis in Table 1, in contrast, favor the Race Hypothesis.

Conclusions

18. I reviewed the steps undertaken in the Segment Analysis and determined that the
calculations were correctly done, The analysis indicates that racial considerations better account
for the boundary definition of the 12th NC Congressional Voting District than do party affiliation

considetations. There is no indication that patty affiliation dominated racial considerations.

S G e

David Peterson

This, the Wh_day of .Smu.mrtg , 2012.

COUNTY OF  BPuxtod,
STATE OF TS

T, Yokhy dean Mer @, a Notary Public of the County and State aforesaid, hereby
J )

certify that_Bauid M. Pelexson personally known to me to be the afiiant in the

foregoing affidavit, personally appeared before me this day and having been by me duly sworn

deposes and says that the facts set forth in the above affidavit are true and correct,

Witness my hand and official seal this the  “w  day of .thu.nma . 3ot

. — S
CFFCIAL SEAL ' !n A .
(SEAL) o A.I‘(\i}LH‘( JEAR HEI‘EMEYEE?J " ‘{Nﬁ‘a&«l l—\w A
TARY PUBLIC, STATE OF ILLINOTS s
MY GOMMISSION EXPIRES O7/30/2012 ( Notary Public d
My Commission expires:

o1 / as / s615 .
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Map 1.
NC 12th Congressional

| Inside Boundary Precincis
Otitside Boundary Precincts
} Split Boundary Precincts

60
1Miles

Map Grealad By: Chris Kelchie, Policy Analyst, Southern Gosliticn for Social Justice
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APPENDIX A

DAVID WEST PETERSON

1942 Rock Rest Road Home: 919-542-6937
Pittsboro, North Carolina 27312 Office; same

Higher Education:

B.S., University of Wisconsin at Madison, 1962
M.S., Stanford University, 1963
Ph.D,, Stanford University, 19635, all in Electrical Engineering

Employment History:

1960 Engineering Trainee, General Electric Company
1961-62 Research Assistant, Computer Laboratory, Department of
Electrical Engineering, University of Wisconsin

1962-63 Member, Technical Staff, Flughes Aircraft Company

1963-G65 Research Assistant, Systems Laboratory, Stanford University

1965-67 Mathematician and Hybrid Simulation Pioject Officer, U.S.
Army Blectronics Command, Fort Monmouth, N.J.

1967-70 Assistant Professor of Quantitative Methods, Northwestern
University Graduate School of Management

1970-73 Associate Professor of Managerial Economics and Decision
Sciences, Northwestern University Graduate School of
Managemert

197172 Research Fellow, Intexrnational Instifute of Management, Berlin

1973 Visiting Leciurer, Systems Engincering, University of Hlinois at
Chicago Circle (spring quarter)

1973-84 Professor, Graduate School of Business Administration, Duke
Univegsity, Durham, N.C.

1979-2000  President, PRI Associates, Durham, N.C.

1982-86 Senior Lecturer, Duke Law School

1984-89 Adjunct Professor, Graduate School of Business Administration,
' Duke University, Durharm, N.C,

1989-94 Adjunct Professor, Institute for Statistics and Decision Sciences,

Duke University, Durham, N.C. _
2000-02 Senior Vice President, Peopleclick, Inc., Raleigh, N.C,
2002-present Independent Consultant

Various consulting activities undertaken for the U.S. Public Health Service, U.5. Army

Electronics Command, and mimerous private corporations, law firms and governmental
agencies, largely on matters related to the use of statistics in Htigation.
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Languages:;

English (native)
German (working knowledge)
Some French, Russian and Mandarin

Professional Memberships:

Instifute for Electrical and Electronic Engineers
The American Statistical Association

Professional Publications:

Technical articles published in internationally circulated journals, treating topics in the
theory and application of mathematical modeling in areas such as radio propagation, control of
economic systems, optimization of static and dynamic systems, statistical decision making, the
measurement of employment opportunity equality, and the detection of computer code theft.

Professional Speaking Engagements:

Technical papers read at reetings of the IEEE Man, Systems and Cybernetics Group, the
Econometric Society, The Institute for Management Sciences and the American Statistical
Association. Many semi-technical engagements in the U.S., Burope and the Middle Hast,
gencrally pertaining to mathematical modeling applications in management. Speaker at seminars
for lawyers dealing with statistical applications in litigation.

General Background:

While at Stanford University I was involved in a project whose chief aim was to analyze
radar return data to discriminate among different types of vehicles entering the atmosphere.
Problems of primary concesn in this project were data processing speed and discrimination

" gecuracy. '

While at Fort Monmouth T was involved in two major projects. The first was the
construction and analysis of a mathematjcal mode! describing very-low-frequency
electromagnetic propagatlon in the earth- ahnosphem—mnosphere system, and another model for
such propagation in the lithosphere.

The second major project on which I worked while at Fort Monmouth was the simulation
of various helicopter fire control systems on a large scale hybrid computer. In this project I was
responsible for the construction of a mathematical model of a fire control computer, for the
stochastic subroutines associated with the simulation, and for various subroutines involving the
generation of certain artificial images for the benefit of the pilot. The system simulated was
comprehensive in that it included the pilot and a gunner (both of them live) and a cockpit with a

A-2
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visual display consisting of a television-scanned terrain belt on which were superimposed
artificially-generated data relating target size and location to the trajectories of fracer rounds.
The challenge in this task was to simulate the aircraft flight dynamics, the tracer round
{rajectories and the feel of the aircraft on the pilot and co-pilot controls, to within acceptable
tolerances, subject to limitations on computer memory and computational speed.

At Northwestern I taught courses in mathematical programming, elementary probability
and statistics, computer programming and applications, and optimal control fo graduate students
i management, atfracting some students from economics, computer science and industrial
engineering.

My early research interests were in establishing a logical-mathematical foundation for
information theory, and the constriction and analysis of dynamic econometric models. A year
spent at the International Institute of Management in Berlin enabled me fo bring to publishable
form the results of several investigations in these areas, as well as to make personal and
professional acquaintances in several Buropean and Middle Easfern commrunities. )

While at Duke my activities in the early years were directed toward improving the quality
and volume of research of junior faculty, to developing an expanded Ph.D. program, to revising
the MBA curriculum, and to exploring and developing bases on which Graduate School of
Business Administration faculty and students can interact with faculty and adminisirators in
various other departments. I developed a special interest in the application of statistical methods
to the measurement of the equality with which an employer ¢xtends employment opporfunities to
employees of differing age, sex or ethnicity, These activities led to several publications,
speaking engagements and consulting assigmments, and fo the formation of PRI Associates.

PRI Associates’ main business was statistical consuliation, though it also designed,
developed and sold software that employers used to help manage their affirmative action
activities. Our consultations usually were with attorneys involved in litigation, and the subject
matter spanned a wide variety of issues, including political redistricting, census-taking,
employment discrimination and high-tech intellectual property disputes.

In August 2000 1 sold PRI Associates fo PeopleClick, Inc, Leaving PeopleClick in 2002, X

have since consulted as a sole proprictor with a variety of clients, aided on occasion by an
© informal network of colleagues.
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Other Work Experience:

b.

c.

d.

e,

f.
Bibliography:
1.

2.
3.
Belser,
4.
5.

.

the formulation of a plan for a national health data information center, and for its
process of creation

the design of a computer-based inventory management system for a $50M per
year mail-order firm

the provision of statistical advice to researchers studying the effects on costs and
services of a merger of nine hospitals in Arizona

the provision of criticism, advice and encouragement to researchers establishing a
methodology for evaluating the effects of different types of care extended to
elderly Americans

consultation with legal teams on the structuring of statistical data presented at
judicial proceedings involving employment discrimination, jury selection, anti-
trust damages, political redistricting processes, census taking, and high tech
intellectual property issues

formation of PRI Associates, Inc., providing statistical consultation services on
matters pertaining to the use of statistical methods in litigation, and on matters
refated to software development

TH-Inverse LaPlace Transform, IBM 1620 Digital Computer Program, IBM Program
Information Department Library File Number 6.0.164, September, 1964.

Discriminant Functions — Properties, Classes, and Computational Fechnigues, PhD. thesis,
Rept, SU-SEL-021, Technical Report 6761-2, Stanford Electronics Laboratories, Stanford,
California, Apxil 1965.

A Theorem on Decision Boundaries, Proceedings of the 12ih Annual Conference of Army
Muathematicians, Dartmouth College, Hanover, New Hampshire, June 22-23, 1966 withK. A,

A Method of Finding Linear Discriminant Functions for a Class of Performance Criteria, JEEE
Transactions on Information Theory, 1T-12, No. 3, Tuly, 1966, pp. 380-387, with R. L. Mattson.

A Theoremn on Single Sample Confidence Intervals, 13th Annual Conference of Army
Mathematicians, Fort Monmouth, New Jersey, June 7-8, 1967, Also, Proceedings of the IEEE,
Vol. 55, No. 9, September 1967, pp. 1637-1638, (Correspondence).
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6.

10,

11,

12.

13,

14,

15,

16,

17

The Mathematics of Information - A Critiqus, paper read at the U.S. Army Electronics
Command Advanced Planning Briefing and Technical Symyposivm, Fort Monmouth, New
Jersey, March 7, 1968. ' -

A Model for Electromagnetic Propagation in the Lithosphere, Proceedings of the IEEE, Vol. 56,
No. 5, May 1968, pp. 799-804, with F. I, Schwering and S, B, Levin.

A Proposed Method for Predicting the Phase Behavior of a VLF Radio Signal, Journal of
Atmospheric and Terresirial Physics, Vol. 31, 1969, pp. 225-232,

Using the Maximum Principle and a Hybrid Computer for Production Planning, with Robert R.
Gann, Proceedings of the American Institute for Decision Sciences Meeting, New Orleans,
Louisiang, October 1969, . :

Some Convergence Properties of a Nearest Neighbor Decision Rule, Record of the IEEE
Systems Science and Cybernetics Conference, October, 1968, San Francisco, also IEEE
Transactions on Information Theory, Vol. IT-16, No. 1, Janvary 1970, pp. 26-31.

A Stabilizing Transformation for Numerical Solution of Maximum Principle Problems, with R.
Gann, IKEE Transactions on Automaiic Control {correspondence), Vol. 15, No. 6, December
1970, pp. 686-687, ‘

A Sufficieni Maximum Principle, IEEE Transactions on Automatic Control
(correspondence), February 1971, Vol. 16, No. 1, pp. 35-86.

Optimal Control and Monetary Policy, with E. M. Letner, International Economic Review, Vol
12, No. 2, June 1971.

The Response of Prices and Income to Monetary Policy: An Analysis Based Upon a
Differential Phillips Curve, with B. M. Lerger and E. J. Lusk, Journal of Political Econonty,
Vol. 19, No. 4, July/Aungust 1971, pp. 857-366,

Equitability in Muiti-Agent Dynamic Systems: The Case of Two Agents and Four States,
presented at the Buropean Econometric Society Meeting, Barcelona, September 1971, published
in revised form in the Nigerian Journal of Quantitative Economics, Vol. 1, No. 1, March 1975,
pp. 33-58.

Equitability in Multi-Agent Dynamic Systems: The Case of m Agents and nm States,
Proceedings of the Joint Conference on Major Systems, Sponsored by IEEE Systems, Man and
Cybernetics Group and by ORSA, Anaheim, Califoria, October 1971.

Conuments on "Fconomics of Information Systems,” by Jaceb Marschak, in Frontiers of
Quantitative Economics, M. Intriligator, ed., North-Holland Publishing Company, Amsterdam,
1971, pp. 107-108.
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18. The Economic Significance of Auxiliary Functions in Optimal Control, presented at the
Econometric Society North American Meeting, August 1971, Infernational Economic Review,
Vol 14, No. 1, February 1973, pp. 1-19,

19. A Review of Constraint Qualifications in Finite Dimensional Spaces, SIAM Review, Vol. 15,
No., 3, July 1973, pp. 639-634,

20. Some Relationships Between Hierarchical Systems Theory and Certain Optimization Problems,
with Y, M, L Dirickx and L. P. Jennergren, presented at the IEEE Systems, Man and
Cybermetics Group Conference, Washington, D, C,, October 1972; IEEE Transactions on
Systems, Man and Cybernetics, Fall 1973,

21, On Sensitivity in Optimal Confrol Problems, Journal of Optimization Theory and Applications,
Val. 13, No. 1, Jannary 1974, pp. 56-73.

22. Toward a Mathematical Definition of Information, Proceedings of the Sixth Annual
Southeastern Symposium on System Theory, February 1974,

23. On Dynamic Behavior of the Regulated Firm, with James Vander Weide, presented at the
Econometric Society Winter Meetings, 1974, revised March 1975.

| : 24. Transferring Ideas from Engineering to the Social Sciences, Proceedmgs of the IEEE, Vol. 63,
? No. 3, pp. 354-359, March 1975,

25. Trader-Commodity Parity Theorems, with D, Graham, P, Jennergren, and R. Weintraub, Journal
of Economic Theory, Vol. 12, No. 3, June 1976,

26. A Note on the Optimal Jnvestment Policy of the Regulated Firm, with I, H. Vaoder Weide,
Atlantic Fconomic Journal, Vol. IV, No, 3, Fall 1976, pp. 51-55.

27. A Strategy which Maximizes the Geomefric Mean Return on Portfolio Investments, with 8. F.
Maier and J. H. Vander Weide, Management Science, Vol. 23, No. 10, June 1977, pp. 1117-
1123,

28. A Monte Carlo Investigation of Characteristics of Optimal Geometric Mean Portfolios, with
Steven F, Maier and James H. Vander Weide, invited paper, presented at a joint session of the
Econometric Society and the American Finance Association Winter Meeting, 1974, revised and
published in the Journal of Financial and Quaniitative Analysis, Jime 1977, pp. 215-233.

29. Quadraticity and Neutrality in Discrete Time Stochastic Linear Quadratic Control, with Carole
Aldrich, Automatica, Vol. 13, 1977, pp. 307-312.

30. The Coordination of Short-Run Pecision Making with Long-Range Planning, with D.
Loughridge and W. Damon, Omega, Vol. 4, No. 6, 1977, pp. 1-12.

31. On the Estimation of the Racial and Sexual Composition of the Labor Foree Available to an
Bmployer, in Perspectives on Availability, Equal Employment Advisory Council, August 1978.

A-6
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32,

33.

34,

35,

36,

37.

38.

39,

40,

41.

42.

43,

44,

45.

A Review of Direct Sufficiency Conditions in Optimal Control Theory, with J, Zalkind,
International Jowrnal of Control, Vol, 28, No. 4, 1978, pp. 589-610,

An Analytic Framework for Evaluating Rolling Schedules, with K. Baker, Managemenz Stience,
Vol, 25, No. 4, April 1979, pp. 341-351.

Use of Statistics in Equal Employment Opportunity Litigation, with Walter B, Comnolly, Jr.,
New York Law Journal Seminars Press, Febrnary 1980 (1982, 1983, 1985, 1987, 1988, 1989,
1991, 1992, 1994, 1995, 1996, 1997, 1998, 1999, 2000, 2001, 2002, 2003, 2004, 2005, 2007).

Pitfalls in the Use of Regression Analysis for the Measurement of Equal Employment
Opportunity, Journal on Policy Analysis and Information Systems, Vol. 5, No. 1, March 1981,
pp. 43-65.

An Bmpirical Bayes Estimate of Market Risk, with 8, F. Mafer and J, H. Vander Weide,
Management Science, Vol. 28, No. 7, July 1982, pp. 728-737.

Measurement Error, Regression and Equal Employment Opportunity, in Statistical Evidence of
Discrimination, D, H, Kaye and M. Aickin, eds., Marcel Dekker, New York, 1986,

Measuring Pass-Fail Employment Test Impact Disparities, presented at the joint National
Meeting of ORSA/TIMS, October 1932,

A Regression Specification Test Based on Observation Exchanges, presented at the American
Statistical Association meetings, August 1984, Philadelphia, PA. Revised June 1985.

Law and Contemporary Problems, Vol. 46, Antaran 1983, No. 4, Special Editor for the
Symposium on Statistical Inference in Litigation.

Data Acquisition and Analysis, in Statistical Evidence in Litigation, David W. Barnes and Jobn
Conley, Little, Brown, Boston 1586,

Trial by Regression: Detecting and Measuring Disparate Treatment in Employment
Discrimination Litigation, presented at the American Statistical Association meetings, August
1986, Chicago, IL.

The Role of Experts in Software Infringement Cases, with John M. Conley, Georgia Law
Review, Vol, 22, No. 2, Winter 1988, pp. 425-468. Reprinted in Computer Law & Practice,
Vol. 5, No. 3, pp. 99-110 (Part 1) and Vol, 5, No. 4, pp. 147-153 (Part 2).

Court-Fmposed Methodological Constraints: An Employment Discrimination Example, with
Johm M. Conley, presented at the American Statistical Association meetings, August 6-9, 1990,

The Erployment Discrimination Case of Bayes v. Fisher, presented at the Second International
Conference on Forensic Statistics, Arizona State University, Tempe, AZ, May 19-21, 1993,
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46.

47.

48.

49,

50.

51,

52.

53,
54.

55.

56.

57.

When Ethical Systems Collide: The Social Scientist and the Adversary Process, with John M.
Conley, in Kniffka, Hannes, Recent Developments in Forensic Linguistics, Peter Lang, Frankfurt
am Main, 1996, pp. 345-358.

Review of Daniel L. Rubinfeld's Reference Guide on Multiple Regression in the Federal Judicial
Center's 1994 Reference Manual on Scientific Bvidence, Jurimetrics, Vol. 36, No. 2, Winter
1996, pp. 213-216.

Science of Gatekesping: The Federal Judicial Center's New Reference Manual on Scientific
Evidence, with John M. Conley, North Carolina Law Review, Vol, 74, No. 4, April 1996, pp.
1183-1223. .

Pay Discrimination Models, Journal of Forensic Economics, 12(2), 1999, pp. 111-124,

Of Chetries, Fudge and Onions: Science and its Courtroom Pegversions, with Johm M. Conley,
Law and Contemporary Problems, Vol. 64, No. 4, Autumn 2001, pp. 213-240.

In Quest of the Perfect P-Value, Journal of Forensic Economics, 15(1), 2002, pp. 75-30,

Cohort Analysis; A Regression Plain and Fancy, Journal of Forensic Economics, 16(2), 2003,
pp. 153-176. Correction, JFE, 18(2-3), 2005, p. 263. Reply to comment, JIE, 19(3), 2006, pp.
325-332,

On Forensic Decision Analysis, Journal of Forensic Economics, 18(1), 2005, pp. 11-62,

A Fresh Look at Pay Discrimination, Chance, Vol. 19, No. 2, Spring 2006.

Why Did They Do That? An Introduction to Forensic Decision Analysis, Lulu Press, Morrisville
NC, 2007.

Putting Chance to Work: Reducing the Politics in Political Redistricting, Chance, Vol. 21, No,
1, 2008, pp. 2220,

Review of Statistics in the Law by Joseph B. Kadane, Journal of the American Statistical
Association, 104(486), Juns 2009, p. 868,

Newsletter Articles:

1. Measurement of Age Discrimination, Personnel Research Report, Vol. 1, No. 1, July 1931.

2.  Measarement Error, Regression, and Equal Employment Opportunity, Personnel Research
Report, Vol. 1, No. 2, Qcieber 1981.

3. Notes on Statistical Proof: Rebuttal and Cumulative Tmpact, Personnel Research Report, Vol

1, No. 3, Jamuary 1982,
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4,

10.

11.

12,

13,

14,

15.

16.

17,
8.
19.

20.

21,

22,

Age Profiles and Workforce Reductions: Some Basic Relationships, Personnel Research
Report, Vol. 2, No. 1, July 1982, '

Statistical Models and Employer Discretion, Personnel Research Repori, Vol. 2, No. 2, October
1982,

Binomial v. Hypergeometric Bmployee Selection Models, Personnel Research Report, Vol. 2,
No. 4, April 1983,

Preponderance of Evidence, P-values and Standard Deviations, Personnel Research Report, Vol.
3, No. 1; October 1983,

Age Paiterns in Employee Flow, Personnel Research Report, Vol. 3, No, 2, April 1984,
Testing the Plausibility of A Regres-sion, Personnel Research Report, Vol. 3, No. 3, July 1984,

Workforce Reductions: A Time for Preventive Statistics, PRI Report, Vol. 4, No. 3, October
1085.

Data Acquisition for Litigation (Part 1 & II), PRI Report, Vol. 5, No. 1, April 1986, Vol. 5, No.
3, March 1987.

Underutilization: The Small Group and Large Group Problems, and a Proposed Solution to
Both, PRI Report, Vol. 5, No, 2, July 1986.

Calculating Mitigated Lost Earnings, PRI Report, Vol. 5, No. 4, June 1987,
Using Computers to Prepare Bvideuce, PRI Report, Vol. 6, No. 1, October 1987,
Samples, Populations and the Whole Universe, PRI Report, Vol. 6, No. 2, July 1988.

Lost Future Income: Calculating Bxpected Present Values, PRI Report, Vol. 6, No. 3, Oclober
1988.

Detecting Discrimination in Peremyptory Challenges, PRI Report, Vol. 6, No. 4, Decezﬁber 15990,
One Tail or Two? Or Does it Really Matter?, PRI Report, Vol. 7, No. 1, June 1991,
The Worst of Ten is Pretty Bad, PRI Report, Vol. 8, No. 1, July 1997,

Standard Deviation Calenlations: A Refinement for Small Numbers, PRI Report, Vol, §, No. 3,
May 1998,

What Does a Regression Analysis Really Show?, PRI Report, Vol. 8, No. 4, November 1998,

Compensation Analysis & la OFCCP, PRI Report, Vol. 9, No, 2, March 2000.
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23. Compensation Analysis: Accounting for Employer Latitude in Setting Pay, The Report, Vol. 1
No. 1, February 2001.

24, A Regression Example for Those Who Still Believe in it, The Report, Vol. T No. 3, Angust 2001.

25, Normal Equivalent Standard deviations, The Report, Vol. 1 No. 4, March 2002,

Patents

1. Verifiable, Auditable Voting System Muintaining Voter Privacy, U.8. Patent 7,451,928 B2,
Granted November 18, 2008,

2. Automated Voting District Generation Using Preexisting Geopolitical Boundaries, Filed Ianuary
24, 2007, (with Claire Bllis Osgood), Pending.

November 9, 2010 .
Pittsboro NC ' L
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APPENDIX B

Cases in which David W. Pefcrson has Testified at Trial oy by Deposition

Since January 1, 2005
Case Name Depo or Trial Date Venue
DAG Petrolenm Suppliers, LLC v Deposition 7/26/06 Chicago, 1L
BP p.l.c: and BP Products North
America, Inc.
O’ Neal, ef ql. v, Wackenhut Deposition 6/16/05 Raleigh, NC
Services, et al. Deposition 4/3/06 Raleigh, NC
Anniemarie Harrison-Gray and Deposition B/6/GO Washington, DC

Boverly Hatcher, Class Agents, v.
Fric K. Shinseki, Secretaty,

U.S. Department of Veterans Affairs,
Agency

| Updated 12/20/2011
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STATE OF NORTH CAROLINA IN THE GENERATL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
11 CVS 168%6

11 CVS 16940
MARGARET DICKSON, et al.,

Plaintiffs,
V.

ROBERT RUCHO, in his official capacity
only as the Chairman of the North

. e FOURTH AFFIDAVIT OF PLAINTIFFS’
Carolina Senate Redistricting

! STATISTICAL EXPERT
Committee, ef al.,

Defondants. DAVID W. PETERSON, PhD

FIRST CONGRESSIONAL DISTRICT

NORTH CAROLINA STATE CONFERENCE SEGMENT ANALYSIS
OF BRANCHES OF THE NAACP, et
al.,

Plaintiffs,

V.

STATE OF NORTH CAROLINA, et o/,

Defendants.

1, David Peterson, being first duly sworn, depose and say:

1. Tam over 18 years of age, legally competent to give this affidavit and have personal
knowledge of the facts set forth in this affidavit. My qualifications and recent testimony are set

forth in each of my First and Second Affidavits in this case.

Charge
2. Tam asked by counsel for Plaintiffs in this matter to verify and interpret the results of

a “Segment Analysis™ of North Carolina’s 1% Congressional Voting District defined by “Rucho-

' Segment Analysis is described in Peterson, David W., “On Forensic Decision Analysis,” Journal of
Forensic Economics, Vol. XV, No. 1, Winter 2005, pp. 11-62, and also in Peterson, David W,

1
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Lewis Congress 3”?’, an analysis performed by staff at the Southern Coalition for Social Justice
under the direction of Mr. Chris Ketchie, designed to test whether the boundary of that district
appears to have been chosen more on the basis of racial considerations than on political

considerations.

Conclusions

3. Ireviewed the steps undertaken in the Segment Analysis and determined that the
calculations were correctly done. The analysis indicates that racial considerations better account
for the boundary definition of the 1** NC Congressional Voting District than do party affiliation

considerations. There is no indication that party affiliation dominated racial considerations.

Sources

4. The information on which my opinion is based is primarily District_l.csv, a data file
created and conveyed to me by Chris Ketchie on May 8, 2012, The file was created by a
computer script originally written by Damian Maddelena, but modified by me before Mr,
Ketchie used it to create District_1.csv. The information contained in the data file is a table,
each row of which pertains to a segment of the boundary of the 1! District, and indicates, among
other things, the fraction of the people residing in the precinct just outside the 1 District who are
black, as well as the fraction of the population who are democrats. The analogous information is
provided for people living in the neighboring precinct just inside the 1% District. The pertinent
parts of the file are printed out in Appendix A. I also rely on a map provided to me by Mr.
Ketchie, which I used to identify instances in which the precinets involved in this study touch

one another at just a single point.

Why Did They Do That? An Introduction to Forensic Decision Analysis, Lol Press, 2007, Segment
Analysis was used by defendants in the North Carolina redistricting litigation arising from the 1990
census (Hunt, Governor of North Carolina, et al. v. Cromartie et al., 526 1.8. 541 (1999) and
Easley, Governor of North Carolina, v. Cromartie, et al., 532 U.8, 234 (2001)).

2 «Rucho-Lewis Congress 37 was enacted as Session Law 2011-403 by the North Carolina General
Assembly on July 28th, 2011,
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Review
5. T have studied the data and computer program mentioned above, discussed them with

Mr. Keichie, and verified a sample of the calculations. Ibelicve they properly execute the

studies described below.

Segment Analysis Rationale

6. Segment Analysis rests on the observation that if the boundary of a voting district is
chosen with the object of encompassing large numbers of black residents, then at least some
portion of that boundary must separate a geographic region with a large representation of black
residents from a region with a smaller representation, the region with the larger representation
being included within the voting district. The analogous obsetvation holds with respect to
political affiliation — a voting district defined with the object of collecting democrats within must
on at least some portion of its boundary separate a geographic region with a large representation
of democrats from one with a smaller representation, the area with the larger representation

being inside the voting district. Segment analysis breaks down the border of a voting district into

_many pieces, and examines whether, based on the race and political behavior of residents just

inside and outside each segment, the overall pattern suggests that, as between race and potlitical

affiliation, one consideration dominated the other in the process that defined the voting district.

Amnalysis

7. The boundary of District 1 was divided into the segments corresponding to the
precincts inside and out that form its border. Each such segment separates a precinct inside the
district from a precinct outside the district. Map 1 depicts the precincts involved in this process.
For each segment, we noted whether the proportion of residents of the inside precinct who are
black is greater than the proportion of residents of the cutside precinct who are black. ’We called
segments for which this relationship holds “Type B”. We also, for each segment, noted whether
the proportion of residents of the inside precinct who are democrats is greater than the proportion
of residents of the outside precinct who are democrats. We called segments for which this

relationship holds “Type D2

? Included in the study are all segments having positive length; all segments of zero fength (which occur
where an inside precinct touches an outside precinct af only a single point) are excluded.

3
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8. If a segment is of Type B, it lends support to the proposition that it was chosen at least
in part because it serves to aggregate black people mto the 1* District, Similarly, a Type D
segment lends support to the proposition that it was chosen at least in part because it serves to
aggregate democrats into the District. A segment that is both of Type B and of Type D, lends
support to both propositions, and therefore is of no help in distinguishing which consideration
may have dominated. Likewise, a segment that is neither of Type B nor of Type D reveals
nothing about which of the two propositions may have dominated in the choice of that segment

by the legislature,

9. The remaining segments are either a) Type B and not Type D or else b) Type D and
not Type B. A segment of the first sort supports the proposition (the Race Hypothesis) that it '
was chosen at least in part because it serves to collect blacks into the 1* District, and it militates
against the proposition (the Political Hypothesis) that the segment was chosen because it serves
to collect democrats into the District. We call such a segment a Race (or Type R) segment,

because it supports the Race Hypothesis over the Political Hypothesis.

10. A segment of the second sort (Type D and not Type B) has an anaiogbus
interpretation. Such a segment supports the proposition (the Political Hypothesis) that it was
chosen at least in part because it serves to collect democrats into the 1™ District, and it militates
against the proposition {the Race Hypothesis) that the segment was chosen because it serves to

collect blacks into the District. We call such a segment a Party (or Type P) segment.

11, In all, there are 253 segments to the border of the 1% District.* But whether a given
segment is of Type R, of Type P, or of neither type depends on just how one measures the racial
composition of residents in a ptecinct, as well as how one measures the party preferences of a

precinct’s residents.

1 While these 253 segments encompass very nearly the entire boundary of the 1° District, there are a few
gaps. These occur when the district line cuts through a precinet rather than following the precinct
boundary. These gaps could not be included in the analysis because data on voting behavior are not
available at the sub-precinct level.
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12. We used three different measures of the racial composition of the residents of each
precinct:

a. the proportion of people living in the precinct who, in the 2010 US Census, reported

their race as black or partially black;

b. the proportion of the people of voting age living in the precinct who, in the 2010 US

Census, reported their race as black or partially black; and

¢. the proportion of registered voters living in the precinct who are registered as blacks.

13. We used four different measures of party preference for the residents of each
precinct:

a. the proportion of registered volers living in the district who are registered as

democrats;

b. the proportion of people Hving in the district and voting for Governor in 2008 who

voted for the democratic gubernatorial candidate;

c. the proportion of people living in the district and voting for President in 2008 who

voted for the democratic presidential candidate; and

d. the proportion of people living in the district and voting for US Senator in 2010 who

voted for the democratic senatorial candidate.

14, We used each of the three measures of race cited in J12 above in conjunction with
each of the four measures of party preference cited in J13 above, producing a total of twelve
different segment analyses of the boundary of District 1. The results are summarized in Table

P5.1 and graphed in Figure P5.1.
15. In two of the twelve studies the number of segments supporting the Political

Hypothesis exceeds the number of segments supporting the Race Hypothesis. There are two

studies in which there are equal numbers of Type R and Type P segments. In the other eight
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" " Table PS.1. Tallies of District 1 Segments by Race and Party Types

Rt_egiéte;;d Voted for Democrat:
- Democrat ) 2008 Governor | 2008 _Preside_nt 2010 US Senate
Race Party Race Party | Race Party Race Party
Black Population BRE 5 8 9 8 8 11 8
Black Voting Age Population 15 ’ 4 7 8 ’ 6 ‘_ 6 9 6
Black Registered Voters 200 7 7 6 | 6 4 9 4

Squrce.' District__] DWP Edit.xlsx

studies, there is more support for the Race Hypothesis than for the Political Hypothesis, and in
each of these eight, the imbalance is more pronounced than in either of the two studies favoring

the Political Hypothesis.

16. While the classification of a segment as Type R or Type P depends on just how one
characterizes its precincts’ racial and political populations, there are just two segments which are

unequivocal across all twelve studies — one of these is invariably of Type R, the other of Type P.

17. The studies above may be compared with a similar study undertaken of North
Carolina’s 12" Congressional District in the wake of the 1990 census and the ensuing litigation
cited in Footnote 1 above. In that case, the dozen studies analogous to those depicted in Table
P5.1 resulted in seven instances favoring the Political Hypothesis, three favoring the Race
Hypothesis, and two ties. Thus, while this earlier study on balance favored the Politicai

Hypothesis, the results in Table P5.1, in contrast, favor the Race Hypothesis.

Conclusions

18. Ireviewed the steps undertaken in the Segment Analysis and determined that the
calculations were correctly done. The analysis indicates that racial considerations better account
for the boundary definition of the 1" NC Congressional Voting District than do party affiliation

considerations. There is no indication that party affiliation dominated racial considerations.
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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
DURHAM DIVISION
Civil Action No. 1:13-CV-00949

DAVID HARRIS; CHRISTINE
BOWSER; and SAMUEL LOVE,

Plaintiffs,

ORDER GRANTING
DEFENDANTS CONSENT
MOTION FOR LEAVETO FILE A
SUR-REPLY

V.

PATRICK MCCRORY, in his capacity
as Governor of North Carolina; NORTH
CAROLINA STATE BOARD OF
ELECTIONS; and JOSHUA HOWARD,
in his capacity as Chairman of the North
Carolina State Board of Elections,

N N N N N N N N N N N N N N N

Defendants.

On December 24, 2013, Plaintiffs filed a motion for a preliminary injunction and
supporting memorandum of law. Defendants filed a response to Plaintiffs motion on
January 17, 2014. Plaintiffsfiled a Reply on February 3, 2014.

The matter is now before the court on Defendants’ Consent Motion for Leave to
File a Sur-Reply. For the reasons stated in Defendants' motion, the Court finds that there
is good cause to allow Defendants leave to file a Sur-Reply in Opposition to Plaintiffs
Motion for a Preliminary Injunction.

IT IS THEREFORE ORDERED that the Sur-Reply attached to Defendants
motion as Exhibit A is deemed filed with the Court and will be considered by the Court

in ruling on Plaintiffs motion for a preliminary injunction.
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Thisthe day of February, 2014.

17057345.1
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