
 

Defendant Guilford County Board of Elections requests leave of the Court to file 

the attached “Defendant Guilford County Board of Elections’ Response to Plaintiffs’ 

Motion for Partial Judgment on the Pleadings as to Count I of the Amended Complaint” in 

response to the Plaintiffs’ Motion for Partial Judgment on the Pleadings as to Count I of 

the Amended Complaint in the above captioned matter, and in support of its request alleges, 

avers and says to the Court as follows:   

1. On October 21, 2016, according to the CM/ECF date, the Plaintiffs filed a 

Motion for Partial Judgment on the Pleadings as to Count I of the Amended Complaint 

(“Plaintiffs’ Motion”) with the Middle District of North Carolina.   

2. Pursuant to the CM/ECF date, a response to the Plaintiffs’ Motion was due 

on November 17, 2016. 

THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION No.: 1:15-CV-559 

THE CITY OF GREENSBORO, 

LEWIS A. BRANDON III, JOYCE 

JOHNSON, NELSON JOHNSON, 

RICHARD ALAN KORITZ, 

SANDRA SELF KORITZ, AND 

CHARLI MAE SYKES,  

 

                            Plaintiffs,  

 

vs. 

 

GUILFORD COUNTY BOARD OF 

ELECTIONS,  

 

                            Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

MOTION FOR LEAVE TO FILE 

OUT OF TIME TO ANSWER 

PLAINTIFFS’ COMPLAINT 
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3. The assistant to the Counsel for the Defendant inadvertently added three days 

to the deadline appearing in the CM/ECF and marked the deadline for November 21, 2016. 

4. As a result, Defendant mistakenly believed that the filing deadline was 

November 21, 2016. 

5. The Defendant’s request for leave to file out of time to respond to the 

Plaintiffs’ Motion, if filed nunc pro tunc, the date of the filing of this Motion to File Out 

of Time, will only be three (3) business days past the response deadline of November 17, 

2016, and would not grant any more time than a timely filed extension of time to reply. 

6. The Defendant’s failure to file an answer to the Plaintiffs’ Complaint was 

due to inadvertence, mistaken belief, and excusable neglect as described in Paragraphs 1 

through 4. 

7. The Defendant will be unduly prejudiced and will suffer irreparable harm if 

the Motion for Leave to File Out of Time is not granted as the subject of the pending 

litigation involves the very election structure under which the Defendant is subjected 

pursuant to North Carolina law and any orders made by the Court in this case. 

8. The Defendant’s request for leave to file out of time to reply to the Plaintiffs’ 

Complaint will not cause undue delay regarding any Court proceedings or deadlines for 

discovery. 
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9. The Defendant’s request for leave to file out of time to answer the Plaintiffs’ 

Complaint will not prejudice the Plaintiffs in any way. 

10. The Plaintiffs consent to the Defendant’s request for leave to file out of time. 

11. Pursuant to LR 7.3, M.D.N.C., the Defendant’s Brief in Support of this 

Motion for Leave to File Out of Time to Answer Plaintiffs’ Complaint is filed 

contemporaneously herewith.  

12. Pursuant to Fed. R. Civ. P., Rule 6.1(b), the Defendant’s proposed Response 

to Plaintiffs’ Motion is attached and incorporated herein by reference as Exhibit A. 

13. A proposed Order granting the Defendant’s Motion for Leave to File Out of 

Time, to file a Response to Plaintiffs’ Motion, is attached hereto as Exhibit B. 

Respectfully submitted this the 21st day of November, 2016. 

 

 

 

 

         /s/ J. Mark Payne     

       J. Mark Payne  

       Guilford County Attorney  

       301 West Market Street 

       Post Office Box 3427 

       Greensboro, NC  27402-3427 

       Phone: (336) 641-3852 

       Fax: (336) 641-3642  
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OFFICE OF GUILFORD COUNTY ATTORNEY 

301 W. Market Street 

PO Box 3427 (27402) 

Greensboro, N.C. 27401 

336-641-3852 (phone) 

336-641-3642 (facsimile)  

CERTIFICATE OF SERVICE 

The undersigned attorney certifies that this day he has electronically filed the 

foregoing Motion for Leave to File Out of Time to Respond to Plaintiffs’ Motion for 

Partial Judgment on the Pleadings as to Count I of the Amended Complaint in the above-

titled action with the Clerk of Court using the CM/ECF system, which provided notice of 

such filing to: 

Jim W. Phillips, Jr. 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP 

Attorney for City of Greensboro 

Post Office Box 26000 

Greensboro, N.C. 27420-6000 

 

Julia C. Ambrose 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP 

Attorney for City of Greensboro 

Post Office Box 26000 

Greensboro, N.C. 27420-6000 

 

Bryan Starrett 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP 

Attorney for City of Greensboro 

Post Office Box 26000 

Greensboro, N.C. 27420-6000 

 

Anita S. Earls 

Southern Coalition for Justice 

Attorney for Plaintiffs Brandon, 

Johnson, Johnson, Koritz and Koritz 

1415 West Highway 54, Suite 101 

Durham, N.C. 27707 

 

Allison J. Riggs 

Southern Coalition for Justice 

Attorney for Plaintiffs Brandon, 

Johnson, Johnson, Koritz and Koritz 

1415 West Highway 54, Suite 101 

Durham, N.C. 27707 

 

 

 

 

 

 

 

 

This the 21st day of November, 2016. 

      

         /s/ J. Mark Payne 

         J. Mark Payne 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION No. 1:15-CV-559 

THE CITY OF GREENSBORO, LEWIS A. 

BRANDON III, JOYCE JOHNSON, 

NELSON JOHNSON, RICHARD ALAN 

KORITZ, SANDRA SELF KORITZ, AND 

CHARLI MAE SYKES,  

 

                            Plaintiffs,  

 

vs. 

 

GUILFORD COUNTY BOARD OF 

ELECTIONS,  

 

                            Defendant, 

 

MELVIN ALSTON, JEAN BROWN, 

HURLEY DERRICKSON, STEPHEN 

GOLIMOWSKI, WAYNE GOODSON, JIM 

KEE, EARL JONES, SHARON KASICA, 

and WILLIAM CLARK PORTER, 

 

Defendant-Intervenors. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

DEFENDANT GUILFORD COUNTY 

BOARD OF ELECTIONS’ 

RESPONSE AND BRIEF TO 

PLAINTIFFS’ MOTION FOR 

PARTIAL JUDGMENT ON THE 

PLEADINGS AS TO COUNT I OF 

THE AMENDED COMPLAINT 

NOW COMES Defendant Guilford County Board of Elections, by and through its 

counsel of record and responds to the Plaintiffs’ Motion for Partial Judgment on the 

Pleadings as to Count I of the Amended Complaint (“Motion”) as follows: 

The Plaintiffs’ Motion regarding Session Law 2015-138, House Bill 263, entitled 

“An Act to Modify the Form of Government in the City of Trinity and to Clarify the Form 

of Government, Method of Election, and Determination of Election Results in the City of 

Greensboro,” as amended (hereinafter “the Greensboro Act” or “the Act”) involves action 

Exhibit A 
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by the North Carolina General Assembly and not the local boards of election, including the 

Guilford County Board of Elections. The original Act was passed on July 2, 2015 and 

restricted the City of Greensboro from ever altering or amending the form of government 

for the City. N.C. Session Law 2015-138, § 2(b). The North Carolina General Assembly 

subsequently amended the Act in September 2015 to alter the duration of the withdrawal 

of the initiative and referendum rights from the citizens of Greensboro which would be 

restored only after the return of the 2020 Census, estimated for release in the second quarter 

2021. N.C. Sess. Laws 2015-264, § 85.5. As outlined in the County’s previous brief in 

opposition to the Plaintiff’s Motion for Temporary and Permanent Injunctive Relief, 

generally speaking, county boards of elections (hereinafter, also sometimes referred to 

interchangeably as “local boards of elections”) conduct all elections in North Carolina in 

their respective jurisdictions. N.C. Gen. Stat. § 163-33 (2013).   

The North Carolina General Statutes authorize two types of elections: (1) regular 

elections of candidates to office; and (2) special elections. N.C. Gen. Stat. § 163-1 (2015). 

In conducting those elections, county boards of elections, including the Guilford County 

Board of Elections, are mandated by North Carolina statutes to conduct fair, impartial, and 

lawful elections in Guilford County.  Further, county boards of elections, including the 

Guilford County Board of Elections, must act within the regulations and directions of the 

State Board of Elections (hereinafter, “State Board”) and is subject to review by the state 

board.  N.C. Gen. Stat. 163-22 (2012). Guilford County Board of Elections in no way 

engaged in the redistricting processes involving the Greensboro Act passed on July 2, 2015 
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and amended September 2015. At all times alleged herein, Guilford County Board of 

Elections has remained impartial as required by the North Carolina General Statutes. 

A. The Guilford County Board of Elections is a local board of elections which has 

statutory authority and duties which are limited in scope as prescribed under N.C. 

Gen. Stat. § 163-33 (2013). 

 

The Guilford County Board of Elections, like all local boards of elections, does not 

have discretionary authority in implementation of election rules, regulations, and 

procedures. By statute, the State Board of Elections has “general supervision over the 

primaries and elections in this State” and has the overall responsibility for elections.  Id.  

The duties of the county board of elections fall into the limited categories of administrative 

duties and quasi-judicial duties in which the county boards of elections is restricted to the 

following activities:  (1) Make and issue rules, regulations, and instructions consistent with 

directives from the State Board pursuant to N.C. Gen. Stat. § 163-132.4; (2) Appoint all 

chief judges, judges, assistants, and other officers of elections, and designate the respective 

precincts; (3) Hear protests about election irregularities and complaints about election 

officials; (4) Establish, define, provide, rearrange, discontinue and combine election 

precincts, provide places for registration and for holding primaries and elections; (5) 

determine the sufficiency of petitions; (6) Advertise and contract for printing of ballots and 

other election supplies; (7) Provide for the purchase, preservation, and maintenance of 

voting booths, and other election equipment and documents; (8) Provide for issuance of all 

notices, advertisements, and publications concerning elections required by law; (9) Receive 

returns of primaries and elections, canvass returns, and issuing certificates of election 
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enabling candidates to take office; (10) Appoint and remove the board’s clerk, assistant 

clerks, and other employees as well as precinct transfer assistants; (11) Prepare and submit 

budget estimates for cost of elections for ensuing fiscal year; (12) Perform its duties under 

Chapter 163 and as directed by the State Board; hearing challenges to voter registration; 

(13) Maintain access to ballot boxes, and any other election related materials and 

equipment; and (14) Make available forms concerning deceased voters. N.C. Gen. Stat. § 

163-33 (2013).   

In general, county boards of elections are prohibited from acting “inconsistent with 

law or the rules established by the State Board of Elections.” Republican Party of North 

Carolina v. Martin, 682 F. Supp. 834, (M.D.N.C. 1988), rev’d on other grounds, 865 F.2d 

1259 (4th Cir. 1988) (reversing, on appeal, denial of the motion to intervene); see also, 

N.C. Gen. Stat. 163-33 (2013). Guilford County Board of Elections has consistently acted 

within the purview of the laws and rules established by the State Board of Elections and 

this Court. 

B. The Guilford County Board of Elections is mandated by statute to act in an 

efficient, impartial, and honest manner concerning election administration.  

 

County boards of elections are directed by the North Carolina statutes, under the 

rules promulgated by the State Board, to maintain “The appearance as well as the reality 

of care, efficiency, impartiality, and honest election administration.” N.C. Gen. Stat. §  163-

166.5 (2002) (emphasis added).  It is important to note the dual mandate to not only fulfill 

its role to administer elections in an impartial manner, but to maintain the appearance and 

the reality of impartiality.  The importance of public confidence that local elections are 
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conducted in such a manner and by individuals who have no partisan agenda – in fact, 

whom have no agenda at all, but are fair, impartial and lawful – cannot be over-emphasized 

or overstated. In administration of elections, the Guilford County Board of Elections, in 

acting impartial and in a nonpartisan manner, also holds its Team Members to the same 

standard of care, efficiency, impartiality and honest election administration.  In training of 

the Team Members, the local boards of election are mandated by the State Board to ensure 

that Team Members “provide voter assistance in a nonpartisan manner, will not attempt to 

influence any decision of a voter being provided any type of assistance, and will not wear 

any clothing or pins with political messages while assisting voters.”  08 N.C. Admin. Code 

16 .0103 (2015).  Therefore, local boards of elections, which include the Guilford County 

Board of Elections, must conduct themselves as administrators or stewards of the statutes 

and rules for conducting elections; it is not, and cannot, function in a policy-making role 

in lieu of or in addition to its ministerial function in conducting elections.   

C. The Guilford County Board of Elections performs only a ministerial role 

regarding elections conducted in its precincts. 

The essential role of the local board of elections, including the Guilford County Board of 

Elections, is specific and narrow.  The county boards of elections have no authority to act 

in a manner inconsistent with the statutes governing elections and are “merely acting in a 

ministerial capacity and can only carry out duties as detailed by statute and the State 

Board.” Martin, 682 F. Supp. 834 at 835.  To the extent that the Plaintiffs seek redress from 

the Guilford County Board of Elections outside election administration, it is superfluous 

since the Guilford County Board of Elections exercises virtually no discretion in the 
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OFFICE OF GUILFORD COUNTY ATTORNEY 

301 W. Market Street 

PO Box 3427 (27402) 

Greensboro, N.C. 27401 

Phone:  (336) 641-3852  

Fax:   (336) 641-3642 

implementation of stated law and act only in a ministerial capacity.  Id. Guilford County 

Board of Elections intends to continue performing its ministerial role as outlined in the 

North Carolina General Statutes and as outlined in any orders issued by this Court and 

reiterates to the Court that it has not engaged in any redistricting processes involved in the 

passing of the Greensboro Act.  

CONCLUSION 

The Plaintiffs, in their Motion for Partial Judgment on the Pleadings, challenge the 

Constitutionality of a bill adopted by the General Assembly; however, the defendant 

Guilford County Board of Elections has no authority over drawing of districts, the manner 

of election of Greensboro council members or their terms or any other governance issues 

involving Greensboro council members.  Defendant Guilford County Board of Elections 

merely conducts the elections within the mandates established by statute and, where 

challenged, to the extent upheld by judicial review.  The Guilford County Board of 

Elections is charged by statute with acting in a fair, impartial, and lawful manner – both in 

appearance and in fact.  Guilford County Board of Elections has acted and will continue to 

act within the scope and authority granted to it under North Carolina law, including any 

mandates issued by this Court.   

This the  day of November, 2016. 

/s/J. Mark Payne                            

       J. Mark Payne NC Bar No. 11046) 

Attorney for Defendant 

Guilford County, North Carolina 

       mpayne@co.guilford.nc.us 

22 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the     22    day of November, 2016, a copy 

of the foregoing Affidavit of Charles C. Collicutt [Director of the Guilford County Board 

of Elections] was served upon all parties in accordance with the provisions of Rule 5 of 

the Federal Rules of Civil Procedure by: 

____ Hand delivering a copy hereof to the attorney for each said party addressed 

as follows: 

          Depositing a copy hereof, postage prepaid, in the United States Mail, 

addressed as follows: 

          Teleco pying a copy thereof to the attorney for each said party and to each 

party as follows: 

         Sending a copy thereof to the attorney for each said party and to each party 

by electronic mail (“e-mail”) as follows: 

Jim W. Phillips, Jr. 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP   

Post Office Box 26000 

Greensboro, NC 27420 

jphillips@brookspierce.com  

Attorney for Plaintiff City of 

Greensboro  

Julia C. Ambrose 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP   

Post Office Box 26000 

Greensboro, NC 27420 

jambrose@brookspierce.com 

Attorney for Plaintiff City of 

Greensboro  

Daniel F.E. Smith 

Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP   

Post Office Box 26000 

Greensboro, NC 27420 

dsmith@brookspierce.com 

Attorney for Plaintiff City 

of Greensboro  

Anita S. Earls 

Allison J. Riggs 

Southern Coalition for Social Justice 

1415 W. Hwy 54, Ste 101 

Durham, NC 27707 

anita@southerncoalition.org  

Allison@southerncoalition.org  

Attorneys for Plaintiffs Lewis A. Brandon, III, Joyce Johnson, Nelson Johnson, Richard 

Alan Koritz, Sandra Self Koritz, and Charli Mae Sykes 

    X   Use of the Court’s CM/ECF electronic filing system which will send 

notification of such filing to the Plaintiffs’ counsel of record. 

This the    22     November, 2016. 

         /s/ J. Mark Payne 

         J. Mark Payne 
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 The Defendant filed a Motion to File Out of Time to Answer Plaintiff’s Complaint 

and a brief in support of that motion. The Defendant has demonstrated excusable neglect 

pursuant to Fed. R. Civ. P. Rule 6(b)(1)(b) and the Plaintiffs consent to the Defendant filing 

out of time. Therefore, the Defendant’s Motion to File Out of Time to Answer Plaintiffs’ 

Complaint is hereby GRANTED.   

 

This the ____ day of November, 2016. 

 

              

UNITED STATES DISTRICT COURT JUDGE  
 

 

THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION No.: 1:15-CV-559 

THE CITY OF GREENSBORO, 

LEWIS A. BRANDON III, JOYCE 

JOHNSON, NELSON JOHNSON, 

RICHARD ALAN KORITZ, 

SANDRA SELF KORITZ, AND 

CHARLI MAE SYKES,  

 

                            Plaintiffs,  

 

vs. 

 

GUILFORD COUNTY BOARD OF 

ELECTIONS,  

 

                            Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

ORDER GRANTING DEFENDANT’S 

MOTION FOR LEAVE TO FILE 

OUT OF TIME TO ANSWER 

PLAINTIFFS’ COMPLAINT 

Exhibit B 
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