
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

NO. 1:15-CV-00399

SANDRA LITTLE COVINGTON, et al.,

Plaintiffs,

v.

STATE OF NORTH CAROLINA, et al.

Defendants.

)
)
)
)
)
)
)
)
)
)

DEFENDANTS’ RESPONSE IN
OPPOSITION TO PLAINTIFFS’
MOTION TO EXCLUDE
TESTIMONY BY SEAN TRENDE

On March 21, 2016, three weeks before trial, and four months after plaintiffs were

required to disclose their expert witnesses (See D.E. 25, Scheduling Order), plaintiffs

filed a motion to strike the testimony of defendants’ expert Sean Trende. Plaintiffs’

motion was supported by a previously unidentified expert who submitted a previously

undisclosed affidavit. For the following reasons, the undisclosed expert’s affidavit

should be stricken and plaintiffs’ motion denied.

I. BACKGROUND

On November 5, 2015, the parties entered into a joint stipulation concerning

evidence and testimony previously admitted in the state court cases of Dickson v. Rucho,

CA No. 11-CVS-16890, and NC NAACP v. State of North Carolina, CA No. 11-CVS-

16940 (Wake County Superior Court) (“Dickson”). In relevant part, the stipulation

expressly states that expert reports from Dickson may be received into evidence in this

case subject only to objections under Rules 402 and 403 of the Federal Rules of

Evidence. (D.E. 28, Covington First Joint Stipulation) The expert who is the subject of
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this motion, Sean Trende, gave a report in Dickson that was received into evidence (See

Ex. 1, Dickson Revised Affidavit of Sean Trende (December 10, 2012)).

On November 30, 2015, defendants produced Mr. Trende’s expert report in this

case (D.E. 79-1, Plaintiffs’ Motion to Exclude Testimony by Sean Trende, Ex. A,

Covington, Declaration of Sean Trende (11-30-15)). The report updates the report Mr.

Trende prepared in Dickson. It also includes some additional analysis supplementing the

conclusions offered in Dickson and also to be offered in this case: redistricting plans

drawn by Republicans favored Republicans and redistricting plans drawn by Democrats

or their political allies favored Democrats.

Only two weeks after defendants disclosed their experts, on December 16, 2015,

defendants advised plaintiffs that they intended to offer testimony by Dr. Stephen

Ansolabehere and Dr. Barry Burden. Dr. Ansolabehere has been an expert for plaintiffs’

counsel and the plaintiffs in Harris v. McCrory, 1:13-CV-949 (M.D.N.C.) and the

testimony defendants intended to offer came from the report Dr. Ansolabehere prepared

in that case. Similarly, defendants notified plaintiffs that they intended to offer testimony

from a report offered by Dr. Barry Burden for the NC NAACP plaintiffs in North

Carolina State Conference of the NAACP v. McCrory, No. 1:13-CV-658 (M.D.N.C.)

Plaintiffs’ attorneys in this case had been in the possession of the Ansolabehere and

Burden reports for months. The testimony defendants intended to offer by Dr.

Ansolabehere and Dr. Burden was limited, specific, and well known to plaintiffs’

counsel.
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On January 27, 2016, plaintiffs moved to “enforce the scheduling order” and

requested that this court bar testimony by either Dr. Ansolabehere or Dr. Burden.

Plaintiffs’ argued that they had been prejudiced because defendants notified plaintiffs of

their intent to offer this testimony two weeks after the deadline for disclosing expert

witnesses. On February 10, 2016 the Court granted plaintiffs’ motion. (D.E. 57)

On March 21, 2016, three weeks before trial and after the close of discovery,

plaintiffs filed the pending motion to exclude testimony by Mr. Trende. The only

supporting evidence submitted by plaintiffs is the affidavit of Dr. James Stimson who had

not previously been disclosed as an expert witness. Dr. Stimson’s affidavit operates as a

rebuttal report of Mr. Trende’s report. Plaintiffs filed this motion even though they had

already stipulated that the report prepared by Mr. Trende in December of 2012 could be

admitted into evidence subject only to objections under Rules 402 and 403.

II. ARGUMENT

1. There is no basis for striking any of Mr. Trende’s reports or testimony.

Rule 702 of the Federal Rules of Evidence provides as follows:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts
of the case.
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The Supreme Court held in Daubert v. Merrell Dow Pharms., 509 U.S. 579, 589

(1993), that pursuant to Rule 702, “the trial judge must ensure that any and all scientific

testimony or evidence admitted is not only relevant, but reliable.”

Under Daubert, “a trial judge, faced with a proffer of expert scientific testimony,

must conduct ‘a preliminary assessment of whether the reasoning or methodology

underlying the testimony is scientifically valid and of whether that reasoning or

methodology properly can be applied to the facts in issue.’” Cooper v. Smith & Nephew,

Inc., 259 F.3d 194, 199 (4th Cir. 2001) (quoting Daubert, 509 U.S. at 592-93). The

Supreme Court enunciated several factors in Daubert which the trial court may use in

performing its “gatekeeping” role, but these factors are “neither definitive, nor

exhaustive.” Id. The trial court has broad discretion in making its determination regarding

the admissibility of expert testimony. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 142

(1999) (stating that “the law grants a district court the same broad latitude when it

decides how to determine reliability as it enjoys in respect to its ultimate reliability

determination”); Cooper, 259 F.3d at 200. The court applying the Daubert analysis is not

obliged prior to admitting the testimony to “determine that the proffered expert testimony

is irrefutable or certainly correct,” because, “[a]s with all other admissible evidence,

expert testimony is subject to testing by vigorous cross-examination, presentation of

contrary evidence, and careful instruction on the burden of proof.” United States v.

Moreland, 437 F.3d 424, 431 (4th Cir. 2006) (internal quotation marks omitted)

overruled on other grounds U.S. v. Foote 764 F.3d 931 (4th Cir. 2015).
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The expert report which plaintiffs challenge here will be offered in a trial where

judges will be the trier of fact, which means there is no jury to protect from undue

influence. See, e.g., Smith v. Ford Motor Co., 215 F.3d 713, 718 (7th Cir. 2000) (“When

making these determinations, the district court functions as a ‘gatekeeper’ whose role is

to keep experts within their proper scope, lest apparently scientific testimony carry more

weight with the jury than it deserves.”) (internal quotation marks omitted); Gibbs v.

Gibbs, 210 F.3d 491, 500 (5th Cir. 2000) (“Most of the safeguards provided for in

Daubert are not as essential in a case such as this where a district judge sits as the trier of

fact in place of a jury.”); Seaboard Lumber Co. v. United States, 308 F.3d 1283, 1301-02

(Fed. Cir. 2002) (noting that a “concern underlying the rule in Daubert is that without

this screening function, the jury might be exposed to confusing and unreliable expert

testimony,” and although the court must apply the Daubert standards in a bench trial,

“these concerns are of lesser import”). In a bench trial, should the trial court find the case

for admissibility to be weak, the evidence should be admitted but given little weight. See

SmithKline Beecham Corp. v. Apotex Corp., 247 F. Supp. 2d 1011, 1042 (N.D. Ill. 2003)

(finding that in a bench trial “it is an acceptable alternative to admit evidence of

borderline admissibility and give it the (slight) weight to which it is entitled,” and stating

that “Daubert requires a binary choice--admit or exclude--and a judge in a bench trial

should have discretion to admit questionable technical evidence, though of course he

must not give it more weight than it deserves”).

Plaintiffs’ motion should be denied for several reasons. First, plaintiffs have

waived any right to object to Mr. Trende’s testimony by signing a stipulation allowing his
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Dickson report to be admitted into evidence subject only to objections for relevance. It is

illogical to think that Mr. Trende’s Dickson report can come into evidence but that Mr.

Trende is barred from explaining his report. Defendants relied upon this stipulation in

naming Mr. Trende as an expert in this case and cannot at this late stage locate a

substitute expert.

Second, Mr. Trende is more than qualified by training and experience to render an

opinion. He has a B.A. degree from Yale University with a double major in history and

political science. He has a J.D. and an M.A. in political sciences from Duke University.

He joined Real Clear Politics in January of 2009. In 2010 he became their Senior

Elections Analyst. Real Clear Politics is one of the most heavily trafficked political

websites in the world. It is a recognized pioneer in the field of poll capsulation and is

routinely cited by influential voices in politics including David Brooks of the New York

Time and Britt Hume of Fox News, Michael Barone of the Almanac of American Politics,

Paul Gigot of the Wall Street Journal, and Peter Beinart of The New Republic. (D.E. 79-

1, ¶¶ 6-11).

Mr. Trende’s main responsibilities with Real Clear Politics consist of tracking,

analyzing, and writing about elections. He is responsible for rating the competitiveness

of U.S. House of Representatives races and collaborates in rating the competitiveness of

presidential, senate and gubernatorial races. Mr. Trende’s election predictions have

proven more reliable than predictions made by the three best-know election analysts in

the nation (Stewart Rothenburg, Larry Sebato, and Charlie Cook). (D.E. 79-1, ¶¶ 12-

198). Mr. Trende is engaged by Dr. Larry Sabato as a columnist for his publication,
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“Crystal Ball.” Mr. Trende co-authored the 2014 Almanac of American Politics. He has

authored books and articles on American Politics and has appeared on many national

network shows to discuss politics and make election predictions. (Id. at ¶¶ 19-27). He

has given expert testimony in three other voting rights cases. (Id. at ¶¶ 28-30).

In short, Mr. Trende is a nationally recognized expert in evaluating districts and

predicting election results. His business is to analyze districts and to make predictions on

likely election outcomes. It is baseless for plaintiffs to contend that Mr. Trende lacks the

education or experience to offer an opinion in this case, particularly given their

stipulation that his report prepared for the Dickson case may be submitted into evidence

subject only to relevancy objections.

Plaintiffs argue that Mr. Trende is not qualified to render an opinion concerning

the partisan slant of the challenged provisions because he does not have a Ph.D., is not a

political scientist, and has not authored any peer-reviewed articles. While these facts

might go to the weight of Mr. Trende’s testimony, they do not disqualify him as an

expert.

As the Seventh Circuit observed:

While extensive academic and practical expertise in an area is certainly
sufficient to qualify a potential witness as an expert, Rule 702 specifically
contemplates the admission of testimony by experts whose knowledge is
based on experience. Thus, a court should consider a proposed expert’s full
range of practical experience as well as academic or technical training when
determining whether that expert is qualified to render an opinion in a given
area.

Smith v. Ford Motor Co., 215 F.3d at 718.
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Plaintiffs argue that Mr. Trende’s methodology is unreliable because their

undisclosed expert disagrees with the models used by Mr. Trende. However, the models

used by Mr. Trende are those currently used by experts who analyze the competitiveness

of districts for purposes of making election predictions. (See D.E. 79-1, ¶ 71).

Plaintiffs’ undisclosed expert, Dr. James Stimson, provides no evidence that he

has ever before been engaged to actually evaluate the competitive nature of legislative or

congressional districts or make predictions on who would win in a particular election. In

contrast, this is a regular part of Mr. Trende’s day-to-day work at Real Clear Politics. In

short, unlike Mr. Trende, Dr. Stimson provides no evidence that he has any expertise or

experience to offer any opinion on the issues discussed by Mr. Trende. Under the

Daubert test, it is Dr. Stimson’s affidavit that should be stricken even assuming plaintiffs

had followed the scheduling order and disclosed him as an expert.

2. The Court should strike Dr. Stimson’s Affidavit.

It is remarkable that plaintiffs would move to strike “undisclosed” expert

testimony by experts they used in identical or similar cases and then file a Daubert

motion three weeks before trial that is based upon an affidavit by their own undisclosed

expert. Defendants have obviously been prejudiced by the timing of this disclosure of

what amounts to a rebuttal report. They have not had the opportunity to depose Dr.

Stimson and it is not possible at this stage to replace Mr. Trende.

Neither Daubert nor Ruffin v. Shaw Indus., 149 F.3d 294, 296-97 (4th Cir. 1998),

stand for the proposition that a party may surprise an opposing party by filing a last

second rebuttal report by an undisclosed expert. Instead, these cases only say that courts
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may consider reliable matters from independent and credible sources that might not

otherwise be admitted into evidence. None of the materials considered in these cases

included an undisclosed expert report prepare by an expert hired by the moving party. In

the only case with facts remotely similar to this case, Celebrity Cruises Inc. v. Essef

Corp., 434 F.Supp.2d at 169, 190 (S.D.N.Y 2006), it is not clear whether the court’s

ruling is based upon a last second rebuttal report filed by an undisclosed expert.

However, it certainly does not involve the circumstances here where the moving party

has previously stipulated that a nearly identical report by the expert they seek to exclude

may come into evidence.

There will be direct evidence in this case that the legislative leaders told the

General Assembly that politics and partisan consideration would play a role in

redistricting. Mr. Trende’s testimony provides circumstantial evidence confirming what

everyone knew and understood – districts drawn by the majority party favored

Republicans while districts drawn by prior Democratic-controlled General Assembly in

2003, Democratic leaders in 2011, and the SCSJ in 2011 favored Democrats.

Mr. Trende’s opinion is supported by other direct evidence. When redistricting

plans were enacted by a Democratic-controlled General Assembly, North Carolina

admitted in its Section 5 submissions that its plans were designed to reduce the

percentage of black population in VRA districts by submerging large groups of

Republican voters in heavily Democratic districts. The evidence will show that all of the

2011 alternative plans followed the same strategy and in doing so failed to follow the

state’s constitutional redistricting criteria and United States Supreme Court criteria for
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the percentage of black population that must be included in a VRA districts and the

number of VRA districts that should be considered by a jurisdiction. The approach taken

by North Carolina in prior redistricting plans, as well as all of the 2011 alternative plans,

show that politics were the driving force behind the manner in which the plans were

drafted. Mr. Trende’s report is therefore directly relevant and probative on significant

issues in the case.

CONCLUSION

Based upon the foregoing, the Court should strike the Affidavit of Dr. James

Stimson and deny plaintiffs’ motion to strike testimony by Sean Trende.

This the 6th day of April, 2016.

NORTH CAROLINA DEPARTMENT OF
JUSTICE

By: /s/ Alexander McC. Peters
Alexander McC. Peters
Senior Deputy Attorney General
N.C. State Bar No. 13654
apeters@ncdoj.gov
N.C. Department of Justice
P.O. Box 629
Raleigh, NC 27602
Telephone: (919) 716-6900
Facsimile: (919) 716-6763
Counsel for Defendants
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OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/s/ Thomas A. Farr
Thomas A. Farr
N.C. State Bar No. 10871
Phillip J. Strach
N.C. State Bar No. 29456
thomas.farr@ogletreedeakins.com
phil.strach@ogletreedeakins.com
4208 Six Forks Road, Suite 1100
Raleigh, North Carolina 27609
Telephone: (919) 787-9700
Facsimile: (919) 783-9412
Co-counsel for Defendants
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CERTIFICATE OF SERVICE

I, Thomas A. Farr, hereby certify that I have this day emailed the foregoing
DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFFS’ MOTION TO
EXCLUDE TESTIMONY BY SEAN TRENDE to the following:

Edwin M. Speas, Jr.
John W. O’Hale
Carolina P. Mackie
Poyner Spruill LLP
P.O. Box 1801 (27602-1801)
301 Fayetteville St., Suite 1900
Raleigh, NC 27601
espeas@poynerspruill.com
johale@poynerspruill.com
cmackie@poymerspruill.com
Attorneys for Plaintiffs

Anita S. Earls
Allison J. Riggs
Southern Coalition for Social Justice
1415 Highway 54, Suite 101
Durham, NC 27707
anita@southerncoalition.org
allisonriggs@southerncoalition.org
Attorneys for Plaintiffs

Adam Stein
Tin Fulton Walker & Owen, PLLC
312 West Franklin Street
Chapel Hill, NC 27516
astein@tinfulton.com
Attorney for Plaintiffs

This the 6th day of April, 2016.

OGLETREE, DEAKINS, NASH
SMOAK & STEWART, P.C.

/s/ Thomas A. Farr
Thomas A. Farr
N.C. State Bar No. 10871
4208 Six Forks Road, Suite 1100
Raleigh, NC 27609
Telephone: 919.787.9700
Facsimile: 919.783.9412
thomas.farr@odnss.com

24313327.1

24313327.1

Case 1:15-cv-00399-TDS-JEP   Document 97   Filed 04/06/16   Page 12 of 12



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 1 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 2 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 3 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 4 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 5 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 6 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 7 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 8 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 9 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 10 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 11 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 12 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 13 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 14 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 15 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 16 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 17 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 18 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 19 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 20 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 21 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 22 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 23 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 24 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 25 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 26 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 27 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 28 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 29 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 30 of 31



Case 1:15-cv-00399-TDS-JEP   Document 97-1   Filed 04/06/16   Page 31 of 31


