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must be removed from positions of public trust," he advised Gardner. "We must clean up the whole
foul mess and fumigate the premises."!%’

In 1968, Republican presidential candidate Richard Nixon tapped this racial animosity to
flip the once solidly Democratic South. He secured an endorsement from Strom Thurmond, U.S.
Senator from South Carolina, who had led the 1948 Dixiecrat revolt in defense of states' rights and
had left the Democratic Party in 1964 to become a Republican. Nixon also cast his campaign in
racially coded language. He offered himself as a spokesman for the "great majority of Americans,
the forgotten Americans, the non-shouters, the non-demonstrators" who played by the rules,
worked hard, saved, and paid their taxes. This strategy won Nixon the keys to the White House
and marked the beginning of the Republican Party's new reliance on the white South as a base of
support.'46

Four years later, Nixon made a clean sweep of the region by winning the states that third-
party segregationist candidate George Wallace carried in 1968: Alabama, Arkansas, Georgia, Lou-
isiana, and Mississippi. This was the "white uprising" predicted by one of Congressman Gardner's
constituents. Like her, most of the white voters who turned out for Nixon in North Carolina were
still registered as Democrats, but they elected James E. Holshouser Jr. governor — the first Repub-
lican to win the office since Fusion candidate Daniel Russell in 1896 — and sent Jesse Helms to the
U.S. Senate. Helms, who served for six terms, quickly rose to prominence as a national leader of
what came to be called the New Right.!4’

E. Conservative Democrats Hold the Line on Black Voting Rights

Conservatives in the state Democratic Party held on through the 1970s and fought a rear-
guard battle against civil rights advocates who used the courts to challenge suppression of the
Black vote. In late 1965, the U.S. District Court for the Middle District of North Carolina ruled
that the system for apportioning seats in both houses of the state legislature on the basis of geog-
raphy rather than population violated the principle of "one man, one vote." That standard, derived
from the Fourteenth Amendment's equal protection clause, holds that all votes cast in an election
should carry roughly equal weight.!*3

The state constitution guaranteed each of North Carolina's one hundred counties a seat in
the state House of Representatives. That privileged small rural counties, where whites were most
firmly in control, and diluted Black votes in urban areas. The largest legislative district had nearly
twenty times more residents than the smallest. That meant that a majority in the House "could be
assembled from members who represented only 27.09 percent of the state's population." The state
Senate was apportioned more evenly. The constitution required that Senate districts contain equal
populations, though a separate provision that no county was to be divided created some imbalance.
The largest Senate districts had nearly three times more residents than the smallest. The court

145 DeLapp to James Gardner, September 1, 1965, box 9, DeLapp Papers, and Lake to Gardner, August 5, 1967,
box 23, Gardner Papers.

146 Perlstein, Nixonland, 283-85, and Nixon, Nomination Acceptance Address, August 8, 1968,
<http://bit.ly/2HPCoel>, September 5, 2019.

147 Quotation from Doris Overman to Gardner, undated, box 14, Gardner Papers.

8 Drum v. Seawell, 249 F. Supp. 877 (M.D.N.C. 1965).
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ordered that both chambers be redistricted immediately, and that the populations of the largest new
districts not exceed those of the smallest by more than a factor of 1.3.14°

Lawmakers convened in special session in 1966 to draw new district maps. They reduced
population ratios as directed by the court but did so by creating a large number of multimember
districts — fifteen of thirty-three in the Senate, which previously had thirty-six districts, eleven of
which were multimember; and forty-one of forty-nine in the House, which previously had one
hundred districts, twelve of which were multimember. Initially, seats in all of the multimember
districts were to be filled through at-large elections. This was a familiar means of disadvantaging
Black candidates. Lawmakers had used it effectively in the 1950s when they changed county and
municipal governments from ward to at-large systems of representation. !>’

In 1967, lawmakers did two things that further walled off the General Assembly. First, they
approved a constitutional amendment, ratified by voters in the next election, that required that
counties be kept whole in the creation of state House as well as Senate districts. This effectively
made multimember districts a permanent feature of legislative apportionment, since it was mathe-
matically difficult to base house and senate seats on equal measures of population without resorting
to such a solution.!>!

Second, lawmakers added a numbered-seat plan in twenty of the forty-one multimember House
districts and three of the fifteen multimember districts in the Senate. Taken together, these dis-
tricts covered nearly all of the heavily Black counties in the eastern section of the state. The ap-
portionment law directed that in multimember districts each seat would be treated as a separate
office. When citizens went to the polls, they would no longer vote for a set number of candidates
out of a larger field of contenders — for instance, three out of five. Instead, their ballots would list
separate races within the district, and they would vote for only one candidate in each race.!>
This enabled election officials to place individual minority candidates in direct, one-to-one com-

petition with the strongest white candidates.

Proponents explained that the numbered-seat scheme was designed to "cure the problem
of 'single-shot' voting," which was still legal in legislative elections. With conservative Democrats'
critique of Black bloc voting clearly in mind, one lawmaker explained that in a numbered-seat
election, "you are running against a man and not a group." Another added that numbered seats all
but guaranteed "that no Negro could be elected to the General Assembly." The numbered-seat plan
was, indeed, so effective that in 1971 the General Assembly had only two Black members: Henry
E. Frye, a lawyer from Guilford County, who was elected to his first term in 1968 through a single-
shot campaign, and Joy J. Johnson, a minister from Robeson County, who ran in one of the few
eastern districts without numbered seats. Frye was the first Black lawmaker to serve in the General
Assembly since 1898.13

149 1bid., and O'Connor, "Reapportionment and Redistricting," 32-33.

150 Session Laws and Resolutions, State of North Carolina, Extra Session, 1966, chaps. 1 and 5, and Session
Laws of the State of North Carolina, Regular Session, 1965, 9—11.

151 Session Laws and Resolutions, State of North Carolina, Regular Session, 1967, chap. 640.

152 Ibid., chap. 106.

153 "Seat Numbering Bill Produced Hot Debate," Raleigh News and Observer, July 8, 1967; "Senate Endorses
"Numbered Seats," Raleigh News and Observer, July 30, 1967; "Numbered Seat Bill Advances," Raleigh News and
Observer, June 22, 1967; "Numbered Seats Measure Given House Approval," Raleigh News and Observer, June 13,
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Conservative Democrats attempted to expand the scope of the numbered-seat plan in 1971.
They reapportioned the state House to have forty-five districts. Thirty-five were multimember, and
of those, twenty-three had numbered seats. In the Senate, there were twenty-seven districts. Eight-
een were multimember, and within that group, eleven districts had numbered seats. Had these
changes been implemented, the numbered-seat plan would have covered all North Carolina coun-
ties with populations that were 30 percent or more Black. But the U.S. Department of Justice
blocked the move. It did so under authority of section 5 of the Voting Rights Act, which stipulated
that in affected jurisdictions, changes to voting and representation had to be precleared by either
the U.S. Attorney General or the U.S. District Court for the District of Columbia to ensure that
they would not discriminate against protected minorities. In 1972, the U.S. District Court for the
Middle District of North Carolina affirmed the Justice Department's decision. Ruling in Dunston
v. Scott, the court struck down both the numbered-seat plan and the anti-single-shot laws that reg-
ulated elections in certain counties and municipalities. A three-judge panel concluded that "selec-
tive and arbitrary application" of both provisions "in some districts and not in others, denies to the
voters of North Carolina the equal protection of the laws and is unconstitutional."!>*

Though not a basis for their decision, the judges also suggested that the single-shot prohi-
bition violated the U.S. Constitution by constraining voters' choice in use of the ballot. They wrote,
"We are inclined to believe that the right to vote includes the right of the voter to refuse to vote for
someone he does not know, may not agree with, or may believe to be a fool, and under the Four-
teenth and Fifteenth Amendments, we doubt that the state may constitutionally compel a voter to
vote for a candidate of another race or political philosophy in order to get his vote counted."!>?

In subsequent elections, Black representation in the General Assembly grew from two
members in 1970 to a high of six in both 1974 and 1976. The number then fell back to five in 1978
and to four in 1980. Numbered seats or not, Black candidates were still hard-pressed to win in
multimember districts. !>

XI. Judicial Intervention and Battles Over a More Inclusive Democracy
A. Gingles v. Edmisten and Black Electoral Gains

In 1981, four Black voters filed suit in Gingles v. Edmisten to challenge the legislative
redistricting plan that the General Assembly had crafted after the 1980 Census and the 1968 con-
stitutional provision that counties not be divided when apportioning state House and Senate seats.
Lawmakers had not submitted the plan or the amendment for preclearance by the U.S. Department
of Justice; when they did so after the plaintiffs' filing, both were denied approval.'®’

1967; Towe, Barriers to Black Political Participation, 28; National Roster of Black Elected Officials; "The Negro
Vote," Greensboro Daily News, November 11, 1968; and "Failure of Singleshot Ban May Strengthen Black Vote,"
Raleigh News and Observer, January 17, 1972.

154 Session Laws and Resolutions, State of North Carolina, Regular Session, 1971, chaps. 483, 1177, 1234, and
1237; Towe, Barriers to Black Political Participation, 61—62; Manderson, "Review of the Patterns and Practices of
Racial Discrimination," 31; Watson, "North Carolina Redistricting Process, 1965-1966," 8; and Dunston v. Scott,
336 F. Supp. 206 (E.D.N.C. 1972).

155 Dunston v. Scott, 336 F. Supp. 206 (E.D.N.C. 1972).

156 "North Carolina African-American Legislators, 1969-2019," < http:/bit.ly/38K WFOu>, November 29, 2020.

157 Keech and Sistrom, "Implementation of the Voting Rights Act in North Carolina," 14.
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Lawmakers reacted quickly by drafting a new plan that included five majority-Black House
districts and one majority-Black Senate district. The creation of those districts aided the election
of eight new Black members of the House, raising the total from three to eleven. As the court later
noted, however, the legislature's change of heart was in some measure cynical. "The pendency of
this very legislation," the court observed, "worked a one-time advantage for Black candidates in
the form of unusual organized political support by white leaders concerned to forestall single-
member districting." The U.S. District Court for the Eastern District of North Carolina ruled for
the plaintiffs in April 1984. Acting in an extra session, the General Assembly subsequently divided
a number of multimember districts into new single-member districts that improved the prospects
of Black candidates. In November balloting, two additional Black lawmakers were elected to the
General Assembly, bringing the total to thirteen.!®

By 1989, nineteen Black lawmakers served in the General Assembly, more than were
elected during either Reconstruction or the Fusion era. Two years later, members elected state
Representative Dan Blue Speaker of the House, at that time the highest state office held by a Black
politician in North Carolina. Blacks also made substantial gains at the local level, largely as a result
of legal challenges to at-large elections and multimember districts that followed the Gingles deci-
sion. At the end of the decade, more than four hundred Black elected officials served in county
and municipal governments across the state.!>

Growing Black political influence was also evident in 1991, when the General Assembly
redrew North Carolina's congressional districts on the basis of the 1990 census. Under pressure
from the U.S. Department of Justice and Black leaders in the Democratic Party, legislators created
two districts with slim Black majorities. They explained that had they not done so, the state would
have been vulnerable to legal challenge for violating the Voting Rights Act of 1965. The issue was
dilution of the Black vote. In most parts of the state, the geographical scope of congressional dis-
tricts submerged Black voters in sizable white majorities. Statewide, whites also had a long, well-
documented history of refusing to support Black candidates. As a result, it was difficult for Black
voters to make their voices heard in federal elections. To remedy this marginalization, lawmakers
created a new First Congressional District in the heavily Black northeastern corner of the state and
a new Twelfth District that snaked along a narrow, 160-mile path from Durham to Charlotte. In
1992, voters in these districts elected Eva Clayton and Mel Watt, the first Black North Carolinians
to serve in the U.S. House of Representatives since George Henry White, who ended his second
term in 1901.160

B. Jesse Helms and Racial Polarization

By the mid-1980s, North Carolina once again had a tightly contested two-party political
system. A visitor from a similar time a century before would have been confounded by the way
that party labels had flipped. Democrats now resembled the party of Lincoln, and Republicans
looked like Democrats of old. But the visitor would easily have recognized the competing social
visions the parties offered voters. One party stressed the importance of balancing individual rights

158 Ibid., 13-14, and Gingles v. Edmisten, 590 F. Supp. 345 (1984).

159 Earls, Wynes, and Quatrucci, "Voting Rights in North Carolina," 581; "Two Blacks Join N.C.'s U.S. House
Delegation," Raleigh News and Observer, November 4, 1992; and Keech and Sistrom, "Implementation of the Vot-
ing Rights Act in North Carolina," 14-17.

160 K ousser, Colorblind Injustice, 243-76.
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against social responsibility, contended that government had an indispensable role to play in pro-
moting the general welfare, and viewed the prerogatives of citizenship as the birthright of every
American. The other party was wary of government infringement on personal choice and thought
of equal citizenship as a privilege to be earned rather than an entitlement. In a society that for most
of its history had stood on a foundation of slavery and Jim Crow, contests over these competing
ideals were centered, more often than not, on the question of racial equality. Conservatives — what-
ever their party label — took a narrow view on that issue, partly out of racial animus but also because
they understood that Black enfranchisement led to progressive social policies.

This was at no time more obvious than in 1984 and 1990, when U.S. Senator Jesse Helms
faced two Democratic challengers: Governor James B. (Jim) Hunt Jr. in the first contest, and, in
the second, former Charlotte mayor Harvey B. Gantt.

After his first-term election in 1972, Helms had quickly established himself as a leading
spokesman of the new Republican Party that was ascendant in North Carolina and across the na-
tion. He did so by holding true to what I. Beverly Lake Sr. had described as the "eternal principles"
of white southern conservatism. Helms championed individualism and free enterprise; he opposed
labor unions and attributed inequality to the values and behaviors of people who lived on society's
margins; and he characterized social welfare programs as instruments of theft that rewarded the
takers rather than the makers of wealth. "A lot of human beings have been born bums," Helms
famously declared at the height of the civil rights movement and war on poverty. "Most of them —
until fairly recently — were kept from behaving like bums because work was necessary for all who
wished to eat. The more we remove penalties for being a bum, the more bumism is going to blos-
som,"!6!

Helms had a talent for capturing the anger of white Americans who felt aggrieved by their
fellow citizens' demands for rights and respect. He was also an innovative campaigner. His North
Carolina Congressional Club, founded in 1978, was a fund-raising juggernaut that pioneered tar-
geted political advertising of the sort that began with mass mailing in Helms's era and today is
conducted via the internet and social media. Added to all of that, Helms was unwavering in his
convictions. Supporters and adversaries alike knew him as "Senator No." He was, in the words of
one sympathetic biographer, "an uncompromising ideologue."!6?

Jim Hunt, Helms's opponent in 1984, was cut from different cloth. Born in 1937, he be-
longed to a new generation of Democrats whose politics had been shaped by the progressive cur-
rents of the post-World War II era. Hunt followed in the footsteps of his parents, who had been
devout New Dealers and supporters of Frank Graham. In 1960, while studying at North Carolina
State University, he managed Terry Sanford's gubernatorial campaign on campuses statewide. As
Sanford's protégé, he also learned to appreciate the ways that Jim Crow blighted North Carolina
with illiteracy, hunger, sickness, and want. During two terms as governor — from 1977 to 1985 —
Hunt put those lessons to work. He established a reputation as one of the South's most progressive
leaders by persuading lawmakers to appropriate $281 million in new spending on public education.
He also recruited high-wage industries to shift North Carolina away from its traditional cheap-

161 Viewpoint, December 5, 1966, Jesse Helms Viewpoint editorial transcripts.
162 Link, Righteous Warrior, 9 and 144-46.
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labor economy, appointed former Chapel Hill mayor Howard Lee as the first Black cabinet secre-
tary in state history, and named pioneering Black lawmaker Henry Frye to the North Carolina
Supreme Court.!'®3

As Hunt began his campaign to unseat Senator Helms in the 1984 election, he had reason
to expect victory. Polls conducted in early 1983 showed him leading Helms by more than twenty
percentage points. Hunt enjoyed particularly enthusiastic support among low-income whites earn-
ing less than $15,000 a year. They preferred him over Helms by a margin of 64 to 21 percent. That
was a testament to the popularity of Hunt's policies on education and economic development.'®*

Events later in the year warned how quickly that lead could be undone. In early October,
Helms led a four-day filibuster against legislation that eventually created a national Martin Luther
King Jr. holiday. He revived a line of attack on King that he had honed during the 1960s as a
nightly editorialist on Raleigh's WRAL-TV. King, he charged, was a communist revolutionary,
not a peacemaker, and his actions and ideals were "not compatible with the concepts of this coun-
try." When President Ronald Reagan signed the King holiday bill into law a month later, many in
the press reported a humiliating defeat for Helms. But the senator knew his audience back home.
Even negative headlines helped him solidify his image as an uncompromising defender of con-
servative values. The effectiveness of that ploy showed in the polls. At the beginning of the race,
Hunt had led Helms by 30 percentage points in counties where Blacks made up less than 10 percent
of the population and whites were inclined to worry more about economic opportunities than civil
rights. In the months after the filibuster, that deficit turned into a ten-point lead for Helms. !

As one senior adviser acknowledged, the Helms campaign knew that they "couldn't beat
Jim Hunt on issues," so they came out guns blazing on race. The campaign ran thousands of news-
paper and radio ads that linked Hunt to the threat of a "bloc vote" being organized by Black Dem-
ocratic presidential candidate Jesse Jackson and other civil rights leaders. One print ad showed
Hunt and Jackson sitting together in the governor's residence and warned, "Gov. James B. Hunt
Jr. wants the State Board of Elections to boost minority voter registration in North Carolina. . . .
Ask yourself: Is this a proper use of taxpayer funds?"!6

As a means of courting evangelical Christian voters, Helms and his allies focused similar
attacks on the emerging gay rights movement. The Landmark, a right-wing paper supported largely
by advertising income from the Helms campaign, charged that Hunt was a closeted homosexual
and had accepted contributions from "faggots, perverts, [and] sexual deviates." In a move reminis-
cent of the 1950 contest between Frank Graham and Willis Smith, Helms distanced himself from
the specifics of those charges but reminded voters at every turn that his enemies were "the atheists,
the homosexuals, the militant women's groups, the union bosses, the bloc voters, and so on." This
enemies list endeared Helms to enough North Carolinians to best Hunt with 52 percent of the
vote. 167
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Six years later, race became an issue by default when Harvey Gantt won the Democratic
senatorial nomination. His very presence on the ticket testified to the gains that Blacks had made
in access to the ballot box and political influence. Gantt was born in 1943 in the South Carolina
Lowcountry, where cotton and rice barons had built their fortunes from the labor of his enslaved
forebears. His parents moved the family to Charleston when he was still an infant. There his father
found a job in the city's shipyard, thanks to Roosevelt's executive order opening war industries to
Black workers. Gantt grew up in public housing and was educated in the city's segregated public
schools. He traced his fascination with politics to his father's membership in the NAACP and to
dinner table conversations about civil rights. As a high school student, Gantt joined his local
NAACP Youth Council, and in April 1960, shortly after sit-in demonstrations began in North
Carolina, he led similar protests in downtown Charleston.'®®

When Gantt thought about college, an obvious option was to attend a historically Black
institution, such as Howard University or the Tuskegee Institute. But he believed that America's
future was going to be "all about" integration, so he headed off to [owa State University, where he
expected to get "an integrated education." Iowa State turned out to be as white as Howard was
Black. Disappointed, Gantt returned home to create the future he longed for. He tried three times
to gain admission to Clemson Agricultural College (now Clemson University) but was denied.
With support from the NAACP Legal Defense Fund, Gantt sued, and in 1963 he won a federal
court order that he be admitted as the school's first Black student. He graduated with a degree in
architecture and then earned an M.A. in city planning from the Massachusetts Institute of Tech-
nology. Gantt made his way to Charlotte in 1971, opened an architectural firm, and quickly became
involved in politics. He served on the city council from 1974 to 1983 and won election as mayor
for two terms, from 1983 to 1987. When he challenged Helms in 1990, Gantt was the first Black
Democrat in the nation's history to run for the U.S. Senate.!

Helms's campaign against Gantt echoed his attacks on Hunt. When Gantt raised issues of
education, health, and the environment, Helms pointed to Gantt's financial ties to "militant homo-
sexuals." One newspaper ad asked, why are "homosexuals buying this election?" The answer:
"Because Harvey Gantt will support their demands for mandatory gay rights." At a campaign rally,
Helms echoed the "White People Wake Up" warning from Willis Smith's campaign against Frank
Graham. "Think about it," he said. "Homosexuals and lesbians, disgusting people marching in our
streets demanding all sorts of things, including the right to marry each other. How do you like
them apples?"!7°

Still, that only got Helms so far. In mid-October, some polls had him trailing Gantt by as
many as 8 percentage points. It was time to play what one of Helms's advisers called "the race
card." In the run-up to Election Day, the Helms campaign aired a television ad that played on white
anxiety over Black access to desegregated workplaces. The ad showed a white man's hands crum-
pling a rejection letter. He wore a wedding band and presumably had a family to support. And he
was dressed in a flannel shirt, not a button-down and tie. He obviously worked with those hands.
The voice-over lamented, "You needed that job and you were the best qualified. But they had to
give it to a minority because of a racial quota. Is that really fair? Harvey Gantt says it is. Harvey
Gantt supports . . . [a] racial quota law that makes the color of your skin more important than your

168 Gantt interview, <https://unc.live/31hWV3N>, November 29, 2020.
199 Tbid., and Gantt v. Clemson Agricultural College of South Carolina, 320 F.2d 611 (4% Cir. 1963).
170 Link, Righteous Warrior, 375.
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qualifications. You'll vote on this issue next Tuesday. For racial quotas, Harvey Gantt. Against
racial quotas, Jesse Helms." The reference to quotas arose from debate over the proposed Civil
Rights Act of 1990. Conservatives charged that it included such strict antidiscrimination rules that
employers would feel compelled to adopt minority hiring goals in order to preempt potential law-
suits. President George H. W. Bush vetoed the law on October 22, days before the Helms ad ran
on television. There was in all of this striking irony for anyone who cared to notice it. The ad
attacked the very thing that Helms and his supporters sought to protect — economic privilege based
on skin color.!”!

At the same time, the state Republican Party attempted to suppress Black voter turnout by
mailing postcards to one hundred and twenty-five thousand voters in heavily Black precincts,
warning recipients incorrectly that they would not be allowed to cast a ballot if they had moved
within thirty days, and that if they attempted to vote, they would be subject to prosecution and
imprisonment. Helms subsequently won the election with 65 percent of the white vote and 53
percent of the vote overall. When Gantt challenged him again in 1996, the results were the same.!7?

These battles over Helms's seat in the U.S. Senate made it clear that the political realign-
ment that had begun in the mid-1960s was all but complete. White conservatives now identified
as Republicans, and a coalition of minority voters and liberal whites constituted the Democratic
Party's base. Contests between the two camps were often decided by slim margins. That was evi-
dence of how closely divided North Carolinians were in the ways that they imagined the state's
future. It also revealed the profound difference that racially prejudicial appeals could make in the
outcome of elections and the character of governance.

C. Progressive Democrats and Expansion of the Franchise

Despite his loss to Jesse Helms in 1984, Jim Hunt remained popular with North Carolina
voters. They knew him as a reformer and modernizer who had improved the public schools and
recruited new jobs that offset the loss of employment in the state's traditional manufacturing sector
— textiles, tobacco, and furniture. In 1992, Hunt presented himself for an encore in the governor's
office. On the campaign trail, Hunt spoke in optimistic terms. He told voters that he wanted "to
change North Carolina," to "build a state that would be America's model." Hunt bested his Repub-
lican opponent, Lieutenant Governor Jim Gardner, by 10 percentage points. In 1996, he went on
to win a fourth term by an even larger margin.!”?

Over the course of eight years, Hunt and fellow Democrats in the General Assembly built
on the accomplishments of his first administration. They established Smart Start, a program that
pumped $240 million into local communities to provide preschool education and improved health
care to young children; raised teacher salaries by a third and increased state spending on public
education from 76 to 86 percent of the national average; launched Health Choice, a state program
for uninsured children who were ineligible for Medicaid or other forms of federal assistance; and
created a new Department of Juvenile Justice to address the underlying causes of youth crime.

17! Goldsmith, "Thomas Farr, Jesse Helms, and the Return of the Segregationists"; Helms, Hands ad,
<http://bit.ly/2Q5zJnr >, September 5, 2019; and "President Vetoes Bill on Job Rights, Showdown Is Set," New York
Times, October 23, 1990.
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Hunt also continued to champion inclusive governance. When he left office in 2001, 22 percent of
his appointees to state agencies and commissions were minorities, a figure that matched the state's
demography.!”

Between 1992 and 2009, Democratic lawmakers worked to sustain these achievements by
expanding minority citizens' access to the franchise. Many of their reforms echoed the Fusion
election law of 1895. Key legislation created an option for early voting; allowed voters who went
to the wrong precinct on Election Day to cast a provisional ballot; permitted same-day registration
during early voting; and created a system for preregistering sixteen- and seventeen-year-olds, so
that their names would be placed on the voter rolls automatically when they turned eighteen. The
net effect of these reforms was a steady increase in voter participation. In 1996, North Carolina
ranked forty-third among the states for voter turnout; it rose to thirty-seventh place by 2000 and to
eleventh place in 2012.17

Most of the increase was driven by higher rates of Black political participation. Between
2000 and 2012, Black voter registration surged by 51.1 percent, as compared to 15.8 percent
among whites. Black turnout followed apace. Between 2000 and 2008, it jumped from 41.9 to 71.5
percent. In the 2008 and 2012 elections, Blacks registered and voted at higher rates than whites for
the first time in North Carolina's history. That level of participation was critically important in the
2008 presidential contest, when Barack Obama won North Carolina with a slim margin of 14,171
votes out of 4,271,125 ballots cast. He was the first Democrat running for President to carry the
state since Jimmy Carter in 1976.176

D. Emergence of a New Multiracial Majority

The history of North Carolina and the South has been marked so profoundly by race that it
is tempting to read the politics of the early twenty-first century solely in terms of Black and white.
But there is, in fact, a new multiracial majority emerging. It bears resemblance to the biracial
alliances of the Reconstruction and Fusion eras but has been shaped by the arrival of a new, rapidly
expanding population of Hispanic citizens and immigrants.

Close observers of North Carolina politics noted that Hispanic voters were also "indispen-
sable" to Obama's victory. The state's Hispanic population grew more than tenfold, from just over
75,000 to roughly 800,000, between 1990 and 2010. By 2018, that number exceeded 996,000, just
shy of 10 percent of the state's total population. That expansion was driven by the economic boom
of the 1990s and early 2000s, when immigrants poured into North Carolina to work jobs in pork
and poultry processing, construction, building maintenance, and hospitality. By 2010, Hispanics
represented 8.5 percent of the state's total population and 1.3 percent of registered voters. In a tight
election, even that small number could change the outcome. North Carolina's Hispanic voters,

174 1bid., 145-46 and 263-66. In 1977, Hunt appointed Howard Lee, former mayor of Chapel Hill, to serve as
Secretary of the Department of Natural Resources and Community Development. Seven years later, he named Henry
E. Frye to the State Supreme Court, and in 1999 elevated Frye to chief justice.

175 Berman, Give Us the Ballot, 290-91.

176 For increases in Black voter registration and turnout, see North Carolina State Conference v. McCrory, No.
16-1468 (4th Cir. 2016), 13, and Berman, Give Us the Ballot, 291.
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most of whom favored Democrats, cast 20,468 ballots in 2008, a figure larger than Obama's win-
ning margin.'”’

Hispanic voters' influence in state politics is likely to increase dramatically in the coming
decade. Today the population stands at 997,000, roughly 10 percent of the state total, and the
annual growth rate, at 24.6 percent, is a third higher than in the United States overall. Moreover,
nearly 40 percent of North Carolina's current Hispanic residents are children or young teenagers
who — unlike many of their parents' generation — were born in this country. Under the terms of the
Fourteenth and Fifteenth Amendments, ratified during Reconstruction, and the Twenty-Sixth, rat-
ified in 1971, they will be entitled to vote when they reach the age of eighteen. Taken together,
these figures point to the potential for a new multiracial alliance of Hispanic, Black, and progres-
sive white voters.!”®

XII. Retrenchment
A. Polarized Politics of Race and Ethnicity

By the early 2000s, North Carolina voters had become as racially polarized as they were at
the end of the nineteenth century. Whites, by a wide margin, associated with the party that favored
a restricted franchise, limited government, tax cuts, and reduced spending on education and social
services. For their part, the majority of Blacks and Hispanics gave their allegiance to the party that
advocated for enlarged access to the franchise, education, and healthcare; equal job opportunities;
and a broad social safety net that offers protection from poverty and misfortune. National polling
data on registered voters' party affiliation, collected by Gallup in 2012, tell the story:

White Black Hispanic | Asian Other Undesignated
Republicans | 89% 2% 6% 1% 1% 1%
Democrats | 60% 22% 13% 2% 1% 2%

Republican and Democratic Party demographics. Newport, "Democrats Racially Diverse;
Republicans Mostly White." Gallup, 2012.

In tight elections, this polarization heightened the importance of two related factors: newly enfran-
chised voters' access to the ballot box and the effectiveness of racial strategies for limiting turn-
out.!”

How had this happened? As historian Carol Anderson argues, the 2008 election was the
tipping point. At the national level, Barack Obama attracted a larger share of the white vote than
Democrat John Kerry in 2004. He also won substantial majorities among Hispanic, Asian, youth,
and women voters, along with 95 percent of Blacks. This loose coalition had gone to the polls to

177 Ross, "Number of Latino Registered Voters Doubles in North Carolina," <http://bit.ly/2131GID>, September
5,2019; "North Carolina's Hispanic Community: 2019 Snapshot," <http://bit.ly/2SY8Rpd>, November 29, 2020;
and "Latinos in the 2016 Election: North Carolina," <https://pewrsr.ch/2ZHOyFNV>, September 5, 2019.

178 "North Carolina's Hispanic Community: 2019 Snapshot," <http:/bit.ly/2SY&8Rpd>, November 29, 2020, and
Tippett, "Potential Voters Are Fastest-Growing Segment of N.C. Hispanic Population," <http://bit.ly/2QRRpQh>,
November 29, 2020.

17 Newport, "Democrats Racially Diverse; Republicans Mostly White," <http://bit.ly/2HOkDvH>, September
5,20109.
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voice support for an expansive vision of government that Republicans had opposed since the days
of the New Deal. They rallied to Obama's hopeful slogan, "Yes We Can," and his belief that Wash-
ington could improve people's lives with achievable reforms, such as raising the minimum wage,
expanding the Earned Income Tax Credit, protecting the rights of labor, investing in public edu-
cation, and guaranteeing universal access to affordable health care. Looking back on the election,
Republican U.S. Senator Lindsey Graham identified the problem: his party was "not generating
enough angry white guys to stay in business for the long term."!8°

An economy in crisis offered the makings of a solution. When Obama took the oath of
office in January 2009, a near collapse of the banking system was threatening to plunge America
and the rest of the world into a second Great Depression. North Carolina was one of the states hit
hardest. Within a year, the unemployment rate soared to 10.9 percent. That caused pain in every
corner of the labor market, but the situation in manufacturing and construction became particularly
grim. Between 2007 and 2012, those sectors experienced job losses of 18 and 32 percent, respec-
tively. The banking crisis had begun with the implosion of the market for subprime mortgages. As
more people lost their jobs, they fell behind on payments that under the best of circumstances had
strained their budgets. Between 2006 and 2014, nine million American families lost their homes;
in 2008 alone, the number in North Carolina was 53,995.18!

Voters grew angry, particularly at politicians they felt had let the crisis happen and now
sought to fix it with bailouts for financial institutions and corporations that were ostensibly "too
big to fail." That fury fueled the Tea Party revolt that erupted in 2009. The movement was over-
whelmingly white, and its supporters' grievances echoed principles that had defined a century of
conservative thought and politics. Tea Partiers rallied against big government; denounced the 2010
Affordable Care Act as a socialist violation of individual liberty; criticized social welfare programs
as a waste of taxpayers' money; and launched a xenophobic attack on immigrants who they claimed
were stealing American jobs, dealing in illicit drugs, and perpetrating violent crime. The Tea Party
sprang from the grassroots, but soon many of its rallies were financed and orchestrated by Amer-
icans for Prosperity, a conservative political action group backed by billionaire brothers Charles
G. and David A. Koch and a national network of wealthy donors and like-minded organizations.'8?

Tea Partiers channeled much of their anger through racial invective. They hailed President
Obama as "primate in chief"; they donned T-shirts that demanded, "Put the White Back in White
House"; and at rallies in Washington, D.C., they carried placards that exclaimed, "We came un-
armed [this time]." In North Carolina, a member of the Charlotte-Mecklenburg Board of Education
argued against increases in school spending on grounds that costs had been inflated by what he
called "Obama Bucks" — a pejorative term initially applied to food stamps but soon attached to a
wide variety of federal social welfare programs. Three years later, when Charlotte hosted the Dem-
ocratic National Convention, V. R. Phipps, a self-styled "patriot" from eastern North Carolina,
captured headlines when he parked his truck and a trailer near delegates' downtown hotels. The
trailer contained effigies of the president and state political figures, each strung up lynching-style

180 C. Anderson, White Rage, 138-39; 2008 Democratic Party Platform, <http://bit.ly/2ti7IhI>, November 29,
2020; and "As Republican Convention Emphasizes Diversity, Racial Incidents Intrude," Washington Post, August
29, 2012.

18! Gitterman, Coclanis, and Quinterno, "Recession and Recovery in North Carolina," 7,
<https://unc.live/2HSb8vw>, September 5, 2019; Samuels, "Never-Ending Foreclosures," <http://bit.ly/35X96mZ>,
November 29, 2020; and "N.C. Foreclosures Jumped 9% in 2008," Triad Business Journal, January 5, 2009.

182 Mayer, "Covert Operations," <http://bit.ly/30m6w8Z>, November 29, 2020.
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in a hangman's noose. Phipps later took his display on tour in the Midwest and up and down the
East Coast.!83

Republican leaders embraced white voters' anger and presented themselves as the party
that would defy the Black president and his supporters. Shortly before the 2010 midterm elections,
in which Republicans won control of the U.S. House of Representatives, Mitch McConnell, the
Republican majority leader in the Senate, pledged to voters, "The single most important thing we
want to achieve is for President Obama to be a one-term president. . .. You need to go out and
help us finish the job." Writing a year later, Ron Unz, publisher of the American Conservative, an
influential online political forum, described that racial logic in approving terms: "As whites be-
come a smaller and smaller portion of the local population in more and more regions, they will
naturally become ripe for political polarization based on appeals to their interests as whites. And
if Republicans focus their campaigning on racially charged issues such as immigration and affirm-
ative action, they will promote this polarization, gradually transforming the two national political
parties into crude proxies for direct racial interests, effectively becoming the 'white party' and the
'non-white party." Unz predicted that since white voters constituted a majority of the national
electorate, "the 'white party' — the Republicans — will end up controlling almost all political power
and could enact whatever policies they desired, on both racial and non-racial issues."!%*

Unz's assessment read like a script for the future of North Carolina politics. Voter discon-
tent offered Republicans an opportunity to extend their success in presidential and senatorial elec-
tions downward into campaigns for seats in the state legislature.

Racial appeals figured prominently in the 2010 election. Take, for example, the effort to
unseat John J. Snow Jr., a state senator from western North Carolina, and L. Hugh Holliman,
Democratic majority leader in the state House of Representatives. Both had voted for the 2009
Racial Justice Act, which Democrats passed after decades of effort to reform or abolish capital
punishment. The law gave inmates the right to challenge imposition of the death penalty by using
statistical evidence to prove that race was a factor in their sentencing. In the closing weeks of the
campaign, the executive committee of the state Republican Party produced a mass mailing that
attacked the law and its backers. An oversized postcard featured a photograph of Henry L.
McCollum, who had been convicted of raping and killing an eleven-year-old girl. It played to the
same ugly stereotypes of Black men's bestial sexuality that had been front-and-center in the white
supremacy campaigns of 1898 and 1900, warning that "thanks to ultra-liberal lawmakers" like
Holliman and Snow, McCollum might "be moving out of jail and into Your neighborhood (em-
phasis in the original) sometime soon." The not-so-subtle message was that recipients who cared

133 Blake, "What Black America Won't Miss about Obama," <https://cnn.it/2tXfX2E>, November 29, 2020;
"Racial Resentment Adds to GOP Enthusiasm," <https://on.msnbc.com/3780X1r>, November 29, 2020; Okun, Em-
peror Has No Clothes, 151; Charlotte-Mecklenburg Board of Education, meeting minutes, September 8, 2009,
<http://bit.ly/2LQCj;YX>, September 5, 2019; "GOP Mailing Depicts Obama on Food Stamps, Not Dollar Bill,"
<https://n.pr/34GHrHT>, September 5, 2019; and ""Hanging Obama' Truck Makes Way into Charlotte,"
<http://bit.ly/32sZJu4>, September 5, 2019.

134 "GOP's No-Compromise Pledge," <https://politi.co/2IyrixL>, November 29, 2020, and Unz, "[mmigration,
the Republicans, and the End of White America," <http://bit.ly/32sEyYY>, September 5, 2019.
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for their families' safety would vote to "get rid of criminal coddler[s]" and keep predators like
McCollum "where they belong."!8?
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Get Rid of Criminal Coddler Hugh Holliman

Republicans used this postcard and a similar mailing to target Democrats Hugh Holliman
and John Snow for their support of the 2009 Racial Justice Act. Courtesy of WRAL.com.

There was a double layer of tragedy in this racial appeal. Holliman, a staunch defender of
the death penalty, had lost a sixteen-year-old daughter to murder decades earlier. He and many of
the public found the postcard so offensive that they demanded an apology from Tom Fetzer, state
chairman of the Republican Party. Fetzer obliged but also took the opportunity to criticize Holli-
man's vote for the racial justice law. Then, in 2014, McCollum was exonerated and released from
prison. The New York Times reported that the case against him, "always weak, fell apart after
DNA evidence implicated another man" who "lived only a block from where the victim's body
was found" and "had admitted to committing a similar rape and murder around the same time."!

Conservative activists disparaged North Carolina's growing Hispanic population in com-
parable ways. In 2009, Jeff Mixon, legislative director in the Raleigh office of Americans for
Prosperity, attacked Hispanic immigrants as deadbeats and thugs. He described North Carolina
as a "magnet for illegals" who came to America to "take advantage [of a] vast array of benefits
... from food stamps and free medical care to in-state tuition at our community colleges." He
also played on historically familiar prejudices that associate dark skin with criminality. "Poor il-
legal aliens" deserved no sympathy, he argued, because they provided cover for "wolves among
the sheep" — members of Mexican "narco gangs" who threatened to "ruin our communities."'®’

A year later, the executive committee of the North Carolina Republican Party played on
such anti-immigrant sentiments in a mailer it distributed to support candidate Thomas O. Mur-
ray, who was running against sitting Democrat John Christopher Heagarty for the District 41

135 Roth, Great Suppression, 96-98, and "GOP Featured McCollum in 2010 Attack Ad,"
<http://bit.ly/37SalWG>, September 5, 2019.

186 "GOP Featured McCollum in 2010 Attack Ad," <http://bit.ly/37SalWG>, September 5, 2019; Mayer, "State
for Sale," <http://bit.ly/37VMm96>, November 29, 2020; "Flier Opens an Old Wound," Winston-Salem Journal,
October 21, 2010; and "DNA Evidence Clears Two Men in 1983 Murder," New York Times, September 2, 2014.

137 Mixon, "Just Look at the Results," <http://bit.ly/32tZmj1>, September 5, 2019; "Narco Gangs in North Caro-
lina," <http://bit.ly/2ZHNmPng>, September 5, 2019; and "Who Benefits from Illegal Immigration?"
<http://bit.ly/2I13fLTV>, September 5, 2019.
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House seat in the General Assembly. With a sombrero atop his head and his skin darkened by
clever photo editing, "Sefior" Heagarty exclaims, "Mucho taxo" — a reference to policies that Re-
publicans charged were driving away jobs. !
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It's Time to Say Adios to Sefor Chris Heagarty and His Job Killing Policies

Republicans produced this postcard to insinuate that Democrat Chris Heagerty's stance
on tax issues was connected to the interests of Hispanic immigrants. Courtesy of IndyWeek.

On Election Day, Snow, Holliman, Heagarty, and fifteen of the other Democrats lost their
seats, giving Republicans a majority in both houses of the state legislature. Republican lawmakers
subsequently consolidated their hold on power. The timing of Republican gains in North Carolina
was fortuitous. The nation's decennial census was complete, and lawmakers would now take up
the job of redistricting the state.

B. 2011 Redistricting

In 2011, Republican lawmakers redrew state legislative districts in a way that exposed the
centrality of race in their strategy for extending and securing their partisan advantage. Managers
of the process claimed — falsely — that in order to comply with the Voting Rights Act of 1965, the
General Assembly was required to create majority-minority legislative districts in equal proportion
to North Carolina's Black population. They instructed an outside consultant, Republican Party
strategist Thomas Hofeller, to create such districts wherever geographically possible, and to com-
plete that task before drawing other district lines. The plan that Hofeller designed, and the General
Assembly ultimately approved, included thirty-six districts — twenty-four in the House and twelve
in the Senate — in which Blacks constituted more than fifty percent of the voting age adults. These
districts accounted for twenty-one percent of seats in the General Assembly, a figure that matched
the percentage of Blacks in the state's population.!®’

Republican leaders presented the redistricting plan as evidence of their commitment to civil
rights, but that was a sleight of hand. The new majority-minority districts were bizarrely shaped;
they sprawled across county lines, divided municipalities, and split precincts — all for the purpose

188 " Anti-Heagerty Ads", <http://bit.ly/2tmNf{Z3>, November 29, 2020.
189 Covington v. the State of North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016), 2, 4-6; Covington v. North Car-
olina (M.D.N.C.) 1:15-cv-00399, 3.
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of packing Black voters together as tightly as possible. These configurations dismissed "traditional
race-neutral districting principles" established by the U.S. Supreme Court, including "compactness
contiguity, and respect for . . . communities defined by actual shared interests." The effect was to
separate many Black voters from the interracial alliances that the Democratic Party had been build-
ing since the mid 1980s. In the 2012 election, Black candidates gained seven seats in the General
Assembly, but nineteen of their white allies suffered defeat.!”® This gave Republicans a super ma-
jority in both chambers of the legislature, which, along with the election of Republican governor
Patrick L. (Pat) McCrory, sharply diminished Black North Carolinians' ability to influence public
policies that mattered to their communities.'*!

B. Shelby County v. Holder and House Bill 589

The severity of that setback quickly became apparent when the new Republican-controlled
legislature convened. For more than a year, party leaders had been gathering information that might
help them roll back Democratic reforms that had expanded access to the ballot box. As early as
January 2012, a member of the Republican legislative staff had asked the State Board of Elections,
"Is there any way to get a breakdown of the 2008 voter turnout, by race (white and Black) and type
of vote (early and Election Day)?" A year later, a Republican lawmaker wondered, "Is there no
category for 'Hispanic' voter?" Another questioned University of North Carolina officials "about
the number of Student ID cards that [were] created and the percentage of those who [were] African
American," and in April 2013, an aide to the Speaker of the House requested "a breakdown, by
race, of those registered voters [who] do not have a driver's license number."!*?

Two months later, the U.S. Supreme Court gave white conservatives an opening to make
wholesale changes to state elections law. In Shelby County v. Holder, a 5-4 majority of justices
struck down Section 5 of the Voting Rights Act, which had required that the U.S. Department of
Justice preclear changes in voting procedures in portions of North Carolina and other affected
jurisdictions to ensure that they would not disadvantage protected minorities. Within hours of the
ruling, Republican leaders in North Carolina announced that they planned to introduce an omnibus
bill that would dramatically modify the ways that citizens registered to vote and cast their bal-
lots.!%3

What eventually emerged was House Bill 589, legislation that targeted the electoral clout
of the alliance of Black, Hispanic, and progressive white voters within the Democratic Party. Like

190 North Carolina General Assembly, 149th Session 2011-2012: House of Representatives,
https://www.ncleg.gov/DocumentSites/HouseDocuments/2011-2012%20Session/2011%20Demographics.pdf; North
Carolina General Assembly, 150th Session 2013-2014: House of Representatives, https://www.ncleg.gov/Docu-
mentSites/HouseDocuments/2013-2014%20Session/2013%20Demographics.pdf. North Carolina General Assembly
2011 Senate Demographics, https://www.ncleg.gov/DocumentSites/SenateDocuments/2011-2012%20Ses-
sion/2011%20Demographics.pdf; North Carolina General Assembly 2013 Senate Demographics,
https://www.ncleg.gov/DocumentSites/SenateDocuments/2013-2014%20Session/2013%20Senate%20De-
mographics.pdf.

191 “North Carolina Election Results 2012: McCrory Wins Governor’s Race; Hudson Tops Kissell for House
Seat; Romney Gets Narrow Victory,” Washington Post, November 7, 2012, https://www.washingtonpost.com/poli-
tics/decision2012/north-carolina-election-results-2012-mccrory-wins-governors-race-hudson-tops-kissell-for-house-
seat-romney-gets-narrow-victory/2012/11/07/201e8c1c-23a8-11e2-ac85-e669876c6a24 story.html.

192 "Inside the Republican Creation of the Norther Carolina Voting Bill Dubbed the '"Monster' Law," Washington
Post, September 2, 2016.

193 Tbid.
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the Act to Regulate Elections that opponents of Fusion crafted in 1899, House Bill 589 made no
explicit reference to race or ethnicity; nevertheless, it threatened to limit political participation by
non-white minorities. The law included a number of provisions that would have made voting
harder for Black and Hispanic electors.

House Bill 589 required that in-person voters provide one of eight approved forms of photo
identification in order to cast a ballot. Blacks constituted 22 percent of North Carolina's
population, but according to an analysis of State Board of Elections data by political sci-
ence and election scholars Michael Herron and Daniel Smith, they represented more than
a third of the registered voters who at the time did not possess the two most common forms
of photo identification: a valid driver's license or a state-issued nonoperator's ID card.!**

The law also eliminated the first week of early voting, same-day registration, and straight-
ticket voting. Statistics from the 2008 election in North Carolina suggested that these
changes would have a disproportionately negative effect on Black voter participation. In
the run-up to Election Day, 71 percent of Black voters cast their ballots early, including 23
percent who did so within the first week of the early voting period. That compared, respec-
tively, to 51 and 14 percent of whites. Thirty-five percent of same-day voter registrants
were Black, a figure 50 percent higher than what might have been predicted on the basis
of population statistics, and Democrats voted straight-ticket by a two-to-one ratio over Re-
publicans.!'?

House Bill 589 targeted young future voters in similar fashion. It ended a program that
permitted sixteen and seventeen-year-olds to pre-register at their high schools and other
public sites. That opportunity had been particularly popular among Black teenagers. Blacks
constituted 27 percent of the pool of pre-registered youth, once again a figure that was
significantly higher than Black representation in the general population.!*®

Many observers at the time noted this potentially disproportionate effect on Black electors,
but most missed something equally important. The elimination of pre-registration for six-
teen and seventeen-year-olds was remarkably forward looking: it stood to diminish the
impact of rapid growth in the number of Hispanic voters — growth that observers identified
as the "future of Progressive strength in America."!?’

A report from the University of North Carolina's Population Center explained the details.
In 2012, as illustrated in the graph below, most of the state's Hispanic residents were non-
citizens and only one if four was eligible to vote, but just over the horizon, Republicans
faced a large population of young Hispanics who had been born in the United States, who
would soon cast a ballot, and data showed were inclined to support Democrats. Of the

194 Herron and Smith, "Race, Shelby County, and the Voter Information Verification Act in North Carolina,"

497.

195 and Heberling and Greene, "Conditional Party Teams," 117.
19 Herron and Smith, "Race, Shelby County, and the Voter Information Verification Act in North Carolina,"

505.

197 Broockman and Roeder, "Hispanics Are the Future of Progressive Strength in America, New Organizing In-
stitute, <http://bit.ly/2HPJ3Fn>, September 5, 2019; "Republicans Have a Major Demographic Problem, and It's
Only Going to Get Worse," Washington Post, April 22, 2014; "The South is Solidly Republican Right Now; It
Might Not Be that Way in 10 Years," Washington Post, April 29, 2014; and "Immigration is Changing the Political
Landscape in Key States.," <https://ampr.gs/32wwPsW>, September 5, 2019.
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Hispanics who had or would turn eighteen between 2012 and 2015, 72 percent were citi-
zens. That figure rose to 84 percent of those who would turn eighteen between 2015 and
2010, and to 98 percent of those who would do so between 2020 and 2030. For Republicans
politically, there was little to be gained and much to be risked by pre-registering these
future voters.!®

NC Hispanic Population by Age & Citizenship, 2012
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Blue bars represent voting-age Hispanics, with dark shading for citizens and light shading
for non-citizens. Green bars represent Hispanics under age eighteen, again with dark shad-
ing for citizens and light shading for non-citizens. Courtesy of Carolina Demography,
University of North Carolina at Chapel Hill.

Finally, House Bill 589 changed the rules for challenging voters' eligibility to cast a ballot
and, by doing so, heightened the potential for intimidation. Three revisions were important
in this regard. First, residents throughout the state were now allowed to inspect and chal-
lenge registration records in any of North Carolina's one hundred counties. In the past,
challengers were permitted to act only in the counties in which they resided. Second, resi-
dents of a county were permitted to challenge voters' eligibility to cast a ballot at polling
sites countywide, not just in the precincts where they themselves were registered. Third,
the chair of each political party in a county were permitted to appoint ten at-large observers
to monitor voting at any polling place they believed warranted close supervision. These
poll watchers would be appointed in addition to the election judges assigned to specific
voting sites.

198 Tippett, "North Carolina Hispanics and the Electorate," <http:/bit.ly/2UDvIVC>, September 5, 2019.
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Worry that these provisions would encourage frivolous challenges and voter intimidation
was based on more than speculation. During the 2012 election, a loose confederation of
conservative activists mobilized by True the Vote, state-level Voter Integrity Projects, and
the Madison Project launched a campaign they called Code Red USA. Their aim was to
marshal a "cavalry" of volunteer poll watchers to police alleged voter fraud in battleground
states, including North Carolina. In one incident, self-appointed watchdogs in Wake
County petitioned to have more than five hundred voters, most of them people of color,
removed from the registration rolls.

Though the attempt failed, it echoed in disturbing ways a similar episode during Recon-
struction, when a group of whites in the same county challenged one hundred and fifty
Black voters on grounds that they had registered fraudulently. As a researcher from the
Brennan Center for Justice at the New York University School of Law observed, the 1872
challenge was "one of the first organized attempts by private citizens . . . to systematically
undermine Black political participation in North Carolina — a practice that would continue
throughout the Jim Crow era." The mechanism to allow and facilitate this practice was
reintroduced by the enactment of House Bill 589.1%°

When pressed on these issues, Republican lawmakers insisted that their intent was not to infringe
on voting rights. Thom Tillis, Speaker of the House, encouraged the public to think of House Bill
589 instead as a means of "restoring confidence in government.">%

C. Rolling Back Reform, Restricting Social Provision

The new Republican-led North Carolina Legislature wanted to roll back reforms that pre-
vious Democratic-led legislatures had fought so hard for, reforms that brought equity back into
electoral politics. Shelby County and the nullification of the Federal Government’s preclearance
regime gave the new legislature the impetus to put forth discriminatory laws such as HB 589 and
its successor SB 824, but also set up a decade of fights over the suppression of Black voters in
various ways and has ultimately led to this lawsuit over the new 2021 district maps.

The Republicans' sweeping revision of state election law was a key element in a broader
legislative agenda designed to roll back decades of reform that had made state government more
responsive to the economic and social needs of minority populations who had been politically and
economically marginalized throughout much of the state's history.

One of Republicans' top priorities was to repeal the 2009 Racial Justice Act. Democrats
defended the law by pointing to a simple set of numbers: between 1977 and 2010, North Caro-
lina courts had sent three hundred and ninety-two people to death row, 49 percent of whom were
Black — a figure more than double Blacks' representation in the general population. Opponents
were not impressed. Thomas Goolsby, a Republican in the state Senate, insisted that the Racial
Justice Act was unnecessary because inmates on death row already had "multiple avenues of ap-
peal." Governor Pat McCrory seconded that claim, arguing that the law did nothing more than
create a new "judicial loophole to avoid the death penalty and not a path to justice." Timothy K.

199 "[ooking, Very Closely, for Voter Fraud," New York Times, September 17, 2012; "The Madison Project
Launches the Code Red USA Project"; and Riley, "Lesson from North Carolina on Challengers,"
<http://bit.ly/32uhGbN>, September 5, 2019.

200 Berman, Give Us the Ballot, 290.
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(Tim) Moore, who later became the state's Speaker of the House, heaped ridicule atop McCrory's
scorn. "The Racial Justice Act tries to put a carte blanche solution on the problem," he said. "A
white supremacist who murdered an African American could argue he was a victim of racism if
Blacks were on the jury." There was, of course, no evidence that Blacks had systematically per-
secuted white supremacists in the past, or that prosecutors were eager to empanel Black jurors. In
fact, district attorneys in North Carolina struck eligible Black jurors at roughly 2.5 times the rate
they excluded

all others. In early June 2013, lawmakers voted largely along party lines to rescind the
Racial Justice Act, and Governor McCrory quickly signed the repeal into law.2!

North Carolina's minority schoolchildren also ran afoul of Republican lawmakers, who
mounted a stepwise campaign to weaken public education and expand private alternatives. The
starting point was an issue that had been front and center in the 2012 election: a projected $3 billion
shortfall in the state budget. There were obvious ways to address that problem — raise taxes, cut
spending, or do some of both. The Republican majority in the General Assembly chose austerity,
and because expenditures on education accounted for nearly 40 percent of North Carolina's annual
budget, public schools were in the bullseye. For fiscal year 2014, the total appropriation for K-12
education, when adjusted for inflation, fell $563 million short of school spending in fiscal year
2008. Included in that figure were deep cuts in funding for pre-K programs, transportation, text-
books, and construction. The reductions hit teachers particularly hard. Their pay effectively stag-
nated as compensation in North Carolina fell from twenty-second to forty-seventh place in the
nation. Soon teachers were fleeing the state's public schools; some dropped out of the profession,
and others were lured away by better pay in neighboring states.?%?

Spending cuts and teacher attrition created a public perception of crisis, which was ampli-
fied by changes in the way that state officials had begun to report school performance. In 2012,
the General Assembly created a simplified system that distilled a variety of measurements into
letter grades that ranged from A to F. A year later, seven hundred and seven public schools received
a grade of D or F. Parents and educators were shocked, in part because officials failed to tell them
that nearly all of the underperforming schools were also high-poverty, majority-minority schools,
where children needed more, not less, funding for supplemental instruction, pre-K and after-school
programs, lower student-teacher ratios, and reduced class size.?%?

Republican lawmakers ignored those needs and instead used the low grades to argue for
increased public support for charter schools and implementation of a new freedom-of-choice

201 Kotch and Mosteller, "Racial Justice Act," 2035 and 2088; "North Carolina Repeals Law Allowing Racial
Bias Claim in Death Penalty Challenges," New York Times, June 5, 2013; Grosso and O'Brien, "Stubborn Legacy,"
1533; Florsheim, "Four Inmates Might Return to Death Row," <http://bit.ly/37qiEss>, September 5, 2019; and
"McCrory Signs Repeal of Racial Justice Act," Winston-Salem Journal, June 20, 2013.

202 "North Carolina's Step-by-Step War on Public Education," Washington Post, August 7, 2015; Johnson and
Ellinwood, Smart Money, < http://bit.ly/37tcCqO>, November 29, 2020; 2013-2015 North Carolina Budget Short-
Changes Students, Teachers, and Public Education, <http://bit.ly/2RTBUrA>, November 29, 2020; Gerhardt, "Pay
Our Teachers or Lose Your Job," <http://bit.ly/2RO019t>, November 29, 2020; Wagner, "North Carolina Once
Again Toward the Bottom in National Rankings on Teacher Pay," <http://bit.ly/2TZHA67>, November 29, 2020;
and Brenneman, "Teacher Attrition Continues to Plague North Carolina," <http://bit.ly/2uuLBVu>, November 29,
2020.

203201314 School Performance Grades (A—F) for North Carolina Public Schools. On the grading scheme, see
Unraveling, <http://bit.ly/2TY TpcG>, November 29, 2020.

67



EXPERT REPORT OF JAMES L. LELOUDIS II

voucher program for private and religious academies. These policy decisions threatened to accel-
erate school re-segregation, which had been gathering speed since 2000, when the U.S. Supreme
Court overturned its earlier decision in Swann v. Charlotte-Mecklenburg Board of Education. The
Swann ruling, issued in 1971, had made busing a preferred means of desegregation and, in Char-
lotte, led to the creation of one of the nation's most integrated school systems. But behind that
success lay deep racial anxiety, which led a group of white parents to initiate the court challenge
to Swann in 1997 and, more broadly, informed the creation of North Carolina's charter school
program a year later. A Duke University study of charter schools in the period between 1998 and
2012 offered insight into these developments and their role in re-segregation. The Duke research-
ers found that white parents preferred schools that were no more than 20 percent Black. Beyond
that tipping point, they began to look for alternatives. The results showed in the demography of
North Carolina schools. In 2012, only about 30 percent of students in the traditional public educa-
tion system attended highly segregated schools that were more than 80 percent or less than 20
percent Black. In charter schools, the figures were reversed; more than two-thirds of students were
enrolled in schools that were overwhelmingly white or Black. The Duke team concluded from
these numbers that "North Carolina's charter schools have become a way for white parents to se-
cede from the public school system, as they once did to escape racial integration orders."%4

North Carolina's voucher program also undermined confidence in public schools and en-
couraged re-segregation. The program used public school funds to offer Opportunity Scholarships
to low-income families that earned less than 133 percent of the federal poverty line. The State
Department of Public Instruction marketed the vouchers, valued at up to $4,200 a year, as assis-
tance for parents who wished to remove their students from high-poverty, under resourced schools
— that is, underperforming schools created by state policies. Today, 93 percent of voucher recipi-
ents attend religious schools, which, on average, do not serve them particularly well. North Caro-
lina accountability standards for voucher-eligible schools are among the most lenient in the nation.
Those schools are not required to seek accreditation, employ licensed teachers, comply with state
curriculum standards, or administer end-of-year evaluations of student learning. Given that lax
oversight, it is not surprising that in the small number of voucher-eligible schools that do report
results from standardized reading and math tests, 54 percent of students score below national av-
erages. Enrollment data for voucher-eligible schools is not readily available, but information from
disparate sources suggests that they are an increasingly attractive choice for white families who
are looking for an alternative to integrated public schools. Between the 2014-15 and 2016-17 aca-
demic years, the share of vouchers claimed by Black students fell from 49 to 35 percent, while the
share used by whites increased from 27 to 41 percent. One fact provides at least a partial explana-
tion of that shift: in large religious schools with more than eighty voucher students, average en-
rollment was 89 percent white.20

Restoring "blindfolded" justice that dismissed four centuries of racial inequity in American
jurisprudence and defaulting on North Carolina's constitutional obligation to provide all children
equal opportunities in school — this was the agenda that Republicans enacted after their sweep of

204 Ladd, Clotfelter, and Holbein, "Growing Segmentation," 11, 35, <https://ampr.gs/32wwPsW>, September 5,
2019, and "White Parents in North Carolina Are Using Charter Schools to Secede from the Education System,"
Washington Post, April 15, 2015.

205 School Vouchers, 1-2, 7, 11-13, and 21n2, <http://bit.ly/2Sbg03j>, November 29, 2020; Opportunity Schol-
arship Program, 2019-20 School Year, <http://bit.ly/2GoFFzZ>, November 29, 2020; and Private School Minority
Statistics in North Carolina, <http://bit.ly/3aJN8I4>, November 29, 2020.
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the General Assembly and governor's office in 2012. On election night in 2016, as he celebrated
Donald J. Trump's presidential victory, Tim Moore, the state Speaker of the House, looked back
on his party's handiwork and declared, "We've had a great four years since we took the majority."
But even in that moment, Moore and other party leaders surely knew that candidates with different
priorities might prevail in future elections and sweep away Republicans' accomplishments. How,
then, to make the conservative revolution permanent? One answer — the answer that Charles Ay-
cock and white-rule Democrats had imposed in 1900 — was to disenfranchise dissenting voters.
That was the threat posed by House Bill 589, which a federal court would later describe as "the
most restrictive voting law North Carolina has seen since the era of Jim Crow."2%

D. House Bill 589 in the Federal Courts

In 2016, the North Carolina NAACP, League of Women Voters, and U.S. Department of
Justice lost their challenge to House Bill 589 in the U.S. District Court for the Middle District of
North Carolina. But on appeal, the Fourth Circuit ruled for the plaintiffs and reversed the district
court's decision. A three-judge panel found compelling evidence of discriminatory intent in the
Republican election law. Among other considerations, the court pointed to "the inextricable link
between race and politics in North Carolina," Republican lawmakers' consideration and use of
race-specific data on voting practices, and the bill's timing. In addition to following closely on the
heels of the Shelby County decision, House Bill 589 was also situated at a critical juncture in North
Carolina politics. The appellate court judges noted that "after years of preclearance and expansion
of voting access, by 2013 African American registration and turnout rates had finally reached near-
parity with white registration and turnout rates. African Americans were poised to act as a major
electoral force." Republican lawmakers "took away that opportunity because [Blacks] were about
to exercise it," and they did so, the judges added, "with almost surgical precision."?"’

From this and other evidence, the Fourth Circuit panel concluded "that, because of race,
the legislature enacted one of the largest restrictions of the franchise in modern North Carolina."
They did not directly cite North Carolina's 1900 disenfranchisement amendment to the state con-
stitution, but that was the obvious historical reference point. No other change to election law had
been so sweeping in its effect. The judges remanded the House Bill 589 case to the district court,
with instructions to enjoin the voter ID requirement and changes made to early voting, same-day
registration, out-of-precinct voting, and teen preregistration.?%8

Republican leaders quickly regrouped after the Fourth Circuit ruling. They began to pre-
pare an appeal to the Supreme Court and, in the interim, attempted to salvage some of the ad-
vantage that House Bill 589 would have given them in the upcoming 2016 general election. In
mid-August, Republican governor Pat McCrory petitioned Chief Justice John G. Roberts Jr. to
reinstate the law's photo ID requirement, which had been implemented months earlier in the spring
primaries. Roberts declined. At the same time, Dallas Woodhouse, executive director of the state

206 "North Carolina's 'Racial Justice Act," Civitas Institute, November 16, 2010, <http://bit.ly/38K4670>, No-
vember 29, 2029; "Berger and Moore Celebrate Majority Victory in State Legislature," Raleigh News and Observer,
(updated online, <http://bit.ly/2tIJPjJ>, November 29, 2020); North Carolina State Conference of the NAACP v.
McCrory, 831 F.3d 204, 229 (4th Cir. 2016).

207 North Carolina State Conference of the NAACP v. McCrory, 831 F.3d 204, 214, 215 (4th Cir. 2016); see
also North Carolina State Conference of the NAACP v. McCrory, 182 F. Supp. 3d 320 (M.D.N.C. 2016); North Car-
olina State Conference of the NAACP v. McCrory, 997 F. Supp. 2d 322 (M.D.N.C 2014).

208 North Carolina State Conference of the NAACP v. McCrory, 831 F.3d 204, 239-241 (4th Cir. 2016).
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Republican Party, encouraged county election boards to press ahead with what he called "party
line changes" to early voting. The boards no longer had legal authority to shorten the early-voting
period, but they could achieve much the same effect by reducing the number of early-voting sites
and cutting the hours they would be open.?%

Seventeen county boards, mostly in the east, did just that. Had Section 5 of the Voting
Rights Act still been in place, the changes would have required preclearance from the U.S. De-
partment of Justice, but that was no longer a hurdle. In the affected counties, Black voter turnout
sagged significantly through much of the early voting period and caught up to 2012 levels only
after a Herculean get-out-the-vote effort. Tellingly, state Republican Party officials reported that
news in explicitly racial terms. The "North Carolina Obama coalition" was "crumbling," they re-
ported in a news release. "As a share of Early Voters, African Americans are down 6.0%, (2012:
28.9%, 2016: 22.9%) and Caucasians are up 4.2%, (2012: 65.8%, 2016: 70.0%).">1°

On appeal in 2017, the U.S. Supreme Court declined to review the Fourth Circuit's ruling
on House Bill 589.2!!

E. Redistricting in Federal and State Courts

As House Bill 589 wound its way through the federal courts, plaintiffs raised related ob-
jections to the redistricting plan enacted by Republican lawmakers in 2011. In Covington v. North
Carolina, twenty-eight plaintiffs contested the configuration of the same number of new, majority-
minority districts in the General Assembly. They charged that those districts had been created
"through the predominant and unjustified use of race." State defendants answered the complaint
by insisting that "race was not the primary factor used in the redistricting, and that even if it was,
their use of race was necessary to serve a compelling state interest — namely, compliance with
Section 2 and Section 5 of the Voting Rights Act."?!?

In August 2016, the U.S. District Court for the Middle District of North Carolina rejected
that defense. The court ruled against the Section 2 claim, noting that Republican lawmakers pre-
sented no evidence that they had created majority-minority districts to remedy situations in which
"vote dilution" — as in at-large elections, or as a consequence of white bloc voting — restricted
minority citizens' "opportunity . . . to participate in the political process and to elect representatives
of their choice." In fact, the court observed, Black legislators had a strong record of electoral suc-
cess in "non-majority-Black" districts. It noted that "in three election cycles preceding the 2011
redistricting, African-American candidates for the North Carolina House won thirty-nine general
elections in districts without a majority [Black voting age population] . . . and African-American
candidates for the North Carolina Senate won twenty-four such elections." The court took a simi-
larly jaundiced view of Republican lawmakers' Section 5 claim. It pointed out that "eleven of the

209 "McCrory Asks Supreme Court to Restore Voter ID Law," Raleigh News and Observer, August 16, 2016,
and "N.C. Republican Party Seeks 'Party Line Changes' to Limit Early Voting Hours," Raleigh News and Observer,
August 18, 2016.

210 Newkirk, "What Early Voting in North Carolina Actually Reveals," <http://bit.ly/2ULBchm>, September 5,
2019, and North Carolina Republican Party, "NCGOP Sees Encouraging Early Voting," <http://bit.ly/2HS9B8J>,
September 5, 2019.

2 North Carolina v. North Carolina State Conference of the NAACP, 137 S. Ct. 1399 (2017).

22 Covington v. North Carolina, 316 FR.D. 117, 124, 126, 174 (M.D.N.C. 2016).
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[twenty-eight] challenged districts [did] not include any county, in whole or in part, that was cov-
ered by Section 5 in 2011, and therefore those districts could not have been drawn to remedy a
Section 5 violation."?!?

The court concluded that Republican lawmakers could point to "no strong basis in evi-
dence" that they had acted to correct voting practices or procedures that limited racial minorities'
"effective exercise of the electoral franchise."?!* In fact, the 2011 redistricting plan appeared to
have been designed to do just the opposite. In Guilford County, for example, the Republican map
split forty-six precincts in order to cram 88.39 percent of Greensboro's Black voting-age residents
into three majority-minority state House districts. Similarly, Senate district 28 split Greensboro
and neighboring High Point along racial lines, and by doing so captured 82.45 percent of the Black
voting age population in Greensboro, along with 60 percent of that population in High Point.?!?

Based on these observations, the court ruled that the 2011 redistricting plan "constitute[d]
racial gerrymandering in violation of the [Fourteenth Amendment's] Equal Protection Clause."
North Carolina "citizens have the right to vote in districts that accord with the Constitution," the
court declared. "We therefore order that new maps be drawn that comply with the Constitution and
the Voting Rights Act."?!6 In 2017, the General Assembly adopted a new redistricting plan that
included 116 revised districts. Covington plaintiffs objected that twelve of the new districts failed
to remedy original instances of racial gerrymandering, or were otherwise unconstitutional. The
district court found that nine of those complaints had merit and appointed a Special Master to make
additional revisions. On appeal in 2018, the U.S. Supreme Court upheld four of the Special Mas-
ter's revised maps.?!’

As the Covington case came to closure in the federal courts, Common Cause and twenty-
three individual plaintiffs sued in state court to block the 2017 redistricting plan. They charged
that despite revisions intended to correct racial gerrymandering, redrawn legislative districts still
advantaged Republicans over the Democratic challengers that most Black and progressive white
voters preferred. In their court filing, the plaintiffs explained how this was done:

To maximize the number of Republican seats in the General Assembly, the 2017
Plan meticulously 'pack[ed] and crack[ed]' Democratic voters. Packing and cracking
are the two primary means by which mapmakers carry out a partisan gerrymander.
'Packing' involves concentrating one party's backers in a few districts that they will
win by overwhelming margins to minimize the party's votes elsewhere. 'Cracking'
involves dividing a party's supporters among multiple districts so that they fall com-
fortably short of a majority in each district.?'®

The configuration of legislative districts in Charlotte and Mecklenburg County offered a striking
example of these practices in action. The 2017 plan broke Mecklenburg County into twelve House

213 Ibid., 125.

214 bid., 174.

215 Ibid., 4748 and 164.

216 Tbid., 178.

27 Order, Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016) (No. 1:15-cv-399); Memo. Op. and
Order, Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C.) (No. 1:15-cv-399); North Carolina v. Covington,
137 S. Ct. 1624 (2017); North Carolina v. Covington, 138 S. Ct. 2548, 2550, 2555 (2018).

218 Amended Compl., 33, Common Cause v. Lewis, 2019 N.C. Super. LEXIS 56, 18 CVS 014001 (N.C. Super.
Ct. Sept. 3, 2019).
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districts. Democratic voters were packed into eight of the districts, seven of which included no
Republican-leaning precincts. Conversely, Charlotte's Republican voters were packed into three
districts in southern Mecklenburg County, and the last remaining district, in north Mecklenburg,
was drawn to give Republicans an advantage by dodging adjacent Democratic-leaning precincts.
Senate districts followed a similar pattern. All of Charlotte's Republican-leaning precincts were
packed into two districts that overlapped the southern House districts, and Democrat-leaning pre-
cincts were concentrated in three districts that included heavily minority, inner city neighbor-
hoods.?!” Given the sharp racial polarization in political party membership, this configuration
worked to disadvantage minority citizens, the overwhelming majority of whom affiliate as Dem-
ocrats.

The effectiveness of packing and cracking was apparent in the 2018 statewide election
results. In contests for "both the state House and state Senate . . . Democratic candidates won a
majority of the statewide vote." Even so, Republicans secured "a substantial majority of seats in
each chamber": 29 of 50 in the Senate and 65 of 120 in the House.??° "The [electoral] maps,"
Common Cause and its allies complained, "are impervious to the will of the voters." So was policy
making. "In today’s state legislatures—and particularly in North Carolina," the Common Cause
plaintiffs observed, "Republican representatives are simply not responsive to the views and inter-
ests of Democratic voters. Regardless of whether gerrymandering has caused this increased parti-
sanship, such extreme partisanship magnifies the effects of partisan gerrymandering. When Dem-
ocratic voters lose the ability to elect representatives of their party as a result of partisan gerry-
mandering, those voters lose not only electoral power, but also the ability to influence legislative
outcomes — because Republican representatives pay no heed to these voters’ views and interests
once in office."?*!

In September 2019, a three-judge panel of the Wake County Superior Court affirmed these
claims. They ruled that the 2017 redistricting plan violated the North Carolina state constitution
on three counts. "First, the court wrote that partisan gerrymandering 'strikes at the heart' of the Free
Elections Clause, a provision of the North Carolina Constitution stating that 'all elections shall be
free.' Second, the court held that partisan gerrymandering violated the North Carolina Equal Pro-
tection Clause, which [state] courts have interpreted to include the fundamental 'right to vote on
equal terms.' . . . Finally, the court declared that under the North Carolina Constitution, partisan
gerrymandering unconstitutionally burdens the free speech and assembly rights of those who vote
for the disfavored party by diluting their votes and their ability to effectively organize.”??? Based

29 Common Cause v. Lewis, N. C. General Court of Justice, Superior Court Division, 18 CVS 014001, Com-
plaint, November 13, 2018, 1, 28, 109-17, 186-91.

220 Amended Compl. 1, Common Cause v. Lewis, N. 2019 N.C. Super. LEXIS 56, 18 CVS 014001 (N.C. Super.
Ct. Sept. 3, 2019); Millhiser, "Cracks in the GOP's Gerrymandering Firewall," <http://bit.ly/35Tq1qL>, November
29, 2020. See also North Carolina General Assembly 2019 Senate Demographics, <https://cutt.ly/IlUsQoPw>.

221 Amended Compl. 64, Common Cause v. Lewis, 2019 N.C. Super. LEXIS 56, 18 CVS 014001 (N.C. Super.
Ct. Sept. 3, 2019); Common Cause v. Lewis, Common Cause North Carolina blog, December 17, 2019,
<https://cutt.ly/qUenOvR>.

222 Recent Case: Common Cause v. Lewis, Harvard Law Review Blog, October 15, 2019,
<https://cutt.ly/cUem59X>.
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on these findings, the court ordered that legislative maps be redrawn once more. The General As-
sembly complied, without legal objection, in October 2019.223

Taken together, these judicial rulings underscore the fact that in North Carolina politics,
extreme partisan gerrymandering is a highly effective means of discriminating against racial mi-
norities. It works to restrict minority voting power, and, by doing so, weakens the influence of
interracial and multiethnic coalitions, particularly within the Democratic Party. The ultimate effect
is to entrench white conservatives' control of the General Assembly and public policy.

F. Constitutional Amendment — A New Old Strategy

Republican leaders — including party chairman Robin Hayes, Senate President Pro Tem-
pore Phil Berger, and Speaker of the House Tim Moore — answered these defeats with public dec-
larations that they would "continue to fight." Having failed to secure a comprehensive revision of
election law with House Bill 589, they narrowed their focus to voter ID and shifted the battle to
the state constitution, where similar struggles over voting rights, race, and democracy had been
waged in 1868 and again in 1900. In 2018, Republican lawmakers drafted a constitutional amend-
ment that would require photographic identification of all electors "offering to vote in person."
They placed it on the ballot for ratification in the upcoming November election.??*

That was a shrewd tactical move. As Gerry Cohen, retired special counsel to the General
Assembly, observed, Republicans viewed the amendment as a means of "immuniz[ing] voter ID,
specifically photo voter ID, from [court challenges on] state constitutional grounds." A future leg-
islature dominated by Democrats would also find it far more difficult to reverse a constitutional
amendment than to repeal an election law like House Bill 589. These were live concerns for Re-
publicans who faced a Democratic majority on the North Carolina Supreme Court and, if opinion
polls in advance of Election Day had any predictive power, were at risk of losing their super-
majority in the state House of Representatives.??

Over the course of the campaign, Republicans argued for the voter ID amendment as a
reasonable, necessary, and common-sense reform. It was reasonable, they said, because the state
had made adequate provision for its citizens to acquire a photo ID. The amendment was necessary,

223 Common Cause v. Lewis, N. C. General Court of Justice, Superior Court Division, 18 CVS 014001, Judg-
ment, September 3, 2019; Common Cause v. Lewis, Common Cause North Carolina blog, December 17, 2019,
< https://cutt.ly/qUenOvR>.

224 «“Supreme Court Won’t Rescue N.C. Voter ID Law; GOP Leaders Say They Will Try Again with New Law,”
Raleigh News and Observer, May 15, 2017; Act to Amend the North Carolina Constitution to Require Photo Identi-
fication to Vote in Person, S.L. 2018-128, H.B. 1092, <http://bit.ly/2LRAESp>, September 5, 2019; and “Voter ID
to Go on N.C. Ballots,” <http://bit.ly/2LVTh8c>, September 5, 2019.

225 Cohen interview, <http://bit.ly/34VsjXc>, September 5, 2019; Act to Amend the North Carolina Constitution
to Require Photo Identification to Vote in Person, S.L. 2018-128, House Bill 1092, <http://bit.ly/2LRAESp>, Sep-
tember 5, 2019; and "Voter ID to Go on N.C. Ballots," <http://bit.ly/2LVTh8c>, September 5, 2019. In June 2018,
National Research Inc. conducted a poll for the conservative Civitas Institute, headquartered in Raleigh. When asked
which party they would support if the "election for [the] North Carolina State Legislature were held today," 42 per-
cent of respondents favored Democrats and only 34 percent supported Republicans. That was a dramatic change
from February and May, when Democrats and Republicans were locked in a tie. The poll, labeled Generic Ballot,
General Assembly, was made public on the Longleaf Politics web site, <http://bit.ly/34Gp8CB>, September 5, 2019.
The online link is no longer active.
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proponents claimed, because widespread voter fraud threatened the integrity of elections. And re-
quiring a photo ID to vote made sense because similar proof of identity was required to "board an
airplane, see an R-rated movie, cash a check, or use a credit card."??

g oUNEED AN D To0:

,/ SEE AN R-RATED MOVIE
J BOARD AN AIRPLANE

+/ CASH A CHECK
+/ USE A CREDIT CARD
(%] VOTE

Voter ID campaign card, Republican John Bell,
Raleigh News and Observer, November 1, 2018.

These arguments for the amendment did not stand up to close scrutiny. On the point of
reasonableness, the fact remained that Blacks made up 23 percent of registered voters but ac-
counted for 34 percent of voters without photo ID. And widespread voter fraud was simply a myth.
In April 2017, the State Board of Elections released an audit of the previous year's general election
in which it reported that questionable ballots accounted for just over 0.01 percent of the 4.8 million
total votes cast. Of the five hundred and eight cases of fraudulent voting that the board identified,
only one involved the kind of in-person deception that a photo ID requirement was designed to
expose and prevent. In that instance, a voter impersonated her recently deceased mother, whom
she described to election officials as "a tremendous Donald Trump fan." Of the remaining ineligi-
ble ballots, four hundred and forty-one were cast by people with felony records whose right to vote
had not been restored; forty-one were cast by non-citizens; twenty-four were cast by people who
double voted; and one was cast by mail.??’

The notion of common sense was equally misleading. Theaters have no legal obligation to
check moviegoers' photo IDs; the Transportation Safety Administration routinely allows passen-
gers to board planes without a photo ID, so long as they can present other forms of identification;
the American Express merchant guide imposes no photo ID requirement on authorized credit card

226 "Woter ID: A Form of Suppression or Necessary Protection?" <http://bit.ly/2IR8wOL>, November 29, 2020;
"Support Voter ID Today," <http://bit.ly/33mJf8x>, November 29, 2020; "Voter ID Is Back in North Carolina, and
the Justifications Are as Lame as Ever," Charlotte Observer, June 7, 2018; and "North Carolina Voter ID Amend-
ment Debate Features Misleading Claims," <http://bit.ly/32A2tpJ>, September 5, 2019.

227 “County-by-County Data Reveal Dramatic Impact of Proposed Election Changes on Voters,”
<https://bit.ly/3nj4fpK>, November 29, 2020; and Postelection Audit Report: General Election 2016, 2, appendix
4.2, and appendix 5, <http://bit.ly/2LQ3TFP>, November 29, 2020. See also Citizens Without Proof, 3,
<http://bit.ly/34QpHtJ>, September 5, 2019; Atkeson et. al., "New Barriers to Participation,”
<http://bit.ly/2LSocT6>, September 5, 2019.
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customers; and Visa and Mastercard require a photo ID only for face-to-face cash disbursements,
not purchases.??8

These points of fact notwithstanding, voters approved the constitutional amendment in No-
vember 2018 by a margin of 55.49 to 44.51 percent. Republicans carried the day, in part because
they had effectively undermined faith in the electoral process by convincing voters that fraud was
widespread but remained invisible because there were no laws to expose it. Dallas Woodhouse put
it this way: "Millions of North Carolinians believe that there is voter fraud. Now, somebody can
disagree with them, but they believe it. So, adding confidence into the system is a very important
thing."?%

Republican leaders had also broken with the General Assembly's well-established practice
of appointing study commissions to evaluate the impact of constitutional changes and of drafting
legislation to make the details of implementation public and transparent. The bill that authorized
the photo ID amendment stipulated that it would be presented as a single declarative sentence on
which voters were to decide 'yes' or 'no.' Under pressure from critics, the North Carolina Consti-
tutional Amendments Publication Commission, provided a lengthier explanation:

This amendment requires you to show photographic identification to a poll-
worker before you can vote in person. It does not apply to absentee voting.

The Legislature would make laws providing the details of acceptable and
unacceptable forms of photographic identification after passage of the proposed
amendment. The Legislature would be authorized to establish exceptions to the re-
quirement to present photographic identification before voting. However, it is not
required to make any exceptions.

There are no further details at this time on how voters could acquire valid
photographic identification for the purposes of voting. There is no official estimate
of how much this proposal would cost if it is approved.

Even though it still lacked specifics, and did not change what voters saw on the ballot itself, this
description weakened voter support for photo ID. Shortly before the election, an Elon University
poll found that "based upon that language," voter approval dropped from 63 to 59 percent. Had the
General Assembly followed past practice and offered a draft of enabling legislation, support might
have eroded further.?3°

228 myoter ID Is Back in North Carolina, and the Justifications Are as Lame as Ever," Charlotte Observer, June
7,2018; "North Carolina Voter ID Amendment Debate Features Misleading Claims," <http://bit.ly/32A2tpJ>, Sep-
tember 5, 2019; American Express Merchant Reference Guide — U.S., <https://amex.co/2HKPqtq>, September 5,
2019; Visa Core Rules and Visa Product and Services Rules, <https://vi.sa/2HKJGzJ 336>, September 5, 2019; and
Mastercard Transaction Processing Rules, 75, <http://bit.ly/32wlial>, September 5, 2019.

229 "North Carolina Voter ID Amendment (2018)," <http://bit.ly/32tAl1Z>, September 5, 2019. Woodhouse’s
comments are transcribed from a video recording of a press conference he held on July 29, 2016. See "N.C. Voter
ID Law Overturned," Raleigh News and Observer, February 9, 2018, (updated online, <http://bit.ly/320S3cm>),
September 5, 2019.

230 Schofield, "Former Legislative Counsel Gerry Cohen on N.C.'s Six Proposed Constitutional Amendments,"
<http://bit.ly/34NR8Ea>, September 5, 2019; North Carolina Constitutional Amendments Publication Commission,
Official Explanation of the Proposed Constitutional Amendment to Require Photographic Identification to Vote,
S.L. 2018-128, <http://bit.ly/34PG5KX>, September 5, 2019; and "N.C. Voters Know Little About Proposed Con-
stitutional Amendments," <http://bit.ly/34VCcnM>, September 5, 2019.
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Shortly after Thanksgiving, Republican leaders convened a special session of the General
Assembly to pass Senate Bill 824, legislation crafted to implement the photo ID amendment. They
were in a hurry, because in the 2018 general election they had lost their super-majority in the state
House of Representatives and would soon be unable to counter Democratic Governor Roy
Cooper's opposition. When Cooper vetoed the bill, the lame duck legislature quickly overrode him
and made it into law.?*!

In December 2018, plaintiffs in Holmes v. Moore challenged Senate Bill 824 in state Su-
perior Court. They noted that the new law had been shepherded through the legislature by the same
Republican leaders who crafted House Bill 589 five years earlier. Thus, there was no surprise that
Senate Bill 824 "retain[ed] many of the harmful provisions" from the voter photo ID section of the
prior legislation, and, by doing so, "reproduced the . . . racially discriminatory intent" identified
by the Fourth Circuit Court of Appeals. More specifically, the plaintiffs contended that Senate Bill
824 violated the North Carolina Constitution's equal protection and free elections clauses, its prop-
erty qualification clause, and its protection of free speech and the right of assembly and petition.?*

A three-judge panel ruled, two to one, for the plaintiffs in September 2021. Senate Bill 824,
they wrote, "was enacted in part for a discriminatory purpose and would not have been enacted in
its current form but for its tendency to discriminate against African American voters." The legis-
lation therefore violated Article 1, section 19, of the North Carolina State Constitution, which
affords all citizens "equal protection of the laws" and specifies that no person "shall . . . be sub-
jected to discrimination by the State because of race, color, religion, or national origin." In reaching
this conclusion, authors of the majority opinion pointed to a "totality of circumstances" that in-
cluded North Carolina's "history of voting and election laws." That history, they observed, "shows
a recurring pattern in which the expansion of voting rights and ballot access to African Americans
is followed by periods of backlash and retrenchment that roll back those gains for African Ameri-
can voters." In the judges' view, this "historical context" supported plaintiffs' claims the Republi-
can legislature "intended to discriminate against African American voters."?*?

G. Redistricting Redux

Over the course of a decade, Republican legislators have largely failed in their efforts to
use the power of the law to restrict minority political participation and influence in shaping public
policy. But the fight is hardly over. As noted above, Shelby v. Holder gave conservatives new
freedom to rewrite election law, and by nullifying the federal preclearance regime, has signifi-
cantly disadvantaged voting rights advocates, who must now contest discriminatory practices after
the fact and on a case-by-case basis. In that respect, the voting rights landscape in North Carolina
today bears a troubling resemblance to that of the 1950s.

Republicans retained control of the General Assembly in the 2020 election, and in the sub-
sequent legislative session used the decennial redistricting process to make another run at partisan
gerrymandering. In early November of this year, they released maps of new Congressional and

231 “House Enacts Voter ID with Veto Override,” <http://bit.ly/2HNXX{f0>, November 29, 2020, and Civitas
Statement on Overriding Governor Cooper's Voter ID Veto, <https://bit.ly/33FcSRH>, November 20, 2020.

232 Holmes v. Moore, N. C. General Court of Justice, Superior Court Division, 18 CVS 15292, Verified Com-
plaint, December 19, 2018, 3, 20- 15292, Verified Complaint, December 19, 2018, 3-5.

233 Holmes v. Moore, N. C. General Court of Justice, Superior Court Division, 18 CVS 15292, Judgment and
Order, September 17, 2021, 76, 78; Constitution of the State of North Carolina, 1868.
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legislative districts that, in the view of critics and partisans alike, will give Republicans a wide
advantage over Democratic challengers. Pundits predict that in the 2022 election, Republicans are
likely to win ten or eleven of North Carolina's congressional seats and may re-establish a veto-
proof super majority in the state legislature.?**

In court challenges to the new district maps, plaintiffs charge that Republican lawmakers
have once again manipulated the redistricting process in order suppress minority political partici-
pation and deny political influence to Black and Hispanic voters, who constitute fifty percent of
the Democratic electorate. Republican leaders answer that charge by insisting that they "did not
look at race" while drawing new district maps.?3*

That claim to colorblindness is cynical and pernicious. It asks us to believe that history has
ended; that in a society deeply scarred by slavery and Jim Crow, race no longer matters; and that
politicians vying for public office in the racially polarized America of the twenty-first century lack
an intimate knowledge of where people live and how they vote.

As historian Morgan Kousser has observed, redistricting will always be informed by race
— "formally or informally, precisely or approximately" — because racial divisions "are the single
most salient social and political facts in contemporary America, as they have been in much of the
nation's past. Redistricting cannot be race-unconscious until the country ceases to be, and pretend-
ing that society or politics has become colorblind can only allow discrimination to go unchecked."
That is particularly true in North Carolina, where conservatives have long relied on racial discrim-
ination to secure partisan advantage. As the state Superior Court judges noted in Holmes v. Moore,
"this history of restricting African American voting rights . . . is not ancient; it is a twenty-first-
century phenomenon."?3

XIII. Conclusion

Today's contests over access to the ballot box and representation in government are the
latest chapters in North Carolina's long and cyclical history of suppressing minority political par-
ticipation. Over the last century and a half, white conservatives have employed a variety of
measures to limit the rights of racial and ethnic minorities. In the process, they have imposed a
heavy burden of injustice. Historically, when minority rights have been constrained, North Caro-
lina's government has been decidedly unresponsive to minority concerns and interests related to
social and economic policy. This lack of accountability has perpetuated stark racial disparities in
education, employment, health, and general well-being. These circumstances undermine the prin-
ciples enshrined in North Carolina's constitution by newly emancipated slaves and their white al-

234 "North Carolina Passes New Maps Giving GOP and Edge in Congress, State Legislature,” News and Ob-
server (Raleigh, N.C.), November 4, 2021.

235 "N.C. Redistricting Suits Challenges Lack of Race Data for Maps," WFAE 90.7, October 30, 2021,
< https://cutt.ly/YUyjoDF>; "Map by Map, GOP Chips Away at Black Democrats' Power," New York Times, De-
cember 18, 2021.

236 J. Morgan Kousser, Colorblind Injustice: Minority Voting Rights and the Undoing of the Second Reconstruc-
tion (Chapel Hill: University of North Carolina Press, 1999), 270; Holmes v. Moore, N. C. General Court of Justice,
Superior Court Division, 18 CVS 15292, Judgment and Order, September 17, 2021, 77.
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lies of good conscience. "All political power is vested in, and derived from the people," that doc-
ument still proclaims, and "all government of right originates from the people, is founded upon
their will only, and is instituted solely for the good of the whole."}’

I declare under penalty of perjury under the laws of North Carolina that the foregoing is true and

correct.
ﬁ\‘ |

James L. Leloudis 11

December 23, 2021

237 Constitution of North Carolina, Article I, Section 2.
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by Young Faculty, University of North Carolina at Chapel Hill, 1995.

Fellow of the Institute for the Arts and Humanities, University of North Carolina at Chapel
Hill, 1992.

Students' Undergraduate Teaching Award, University of North Carolina at Chapel Hill,
1991.

Claude A. Eggertsen History of Education Dissertation Award, 1989, presented by the Rack-
ham School of Graduate Studies, University of Michigan, for the best dissertation on
the history of education.

Albert J. Beveridge Award, 1988, presented by the American Historical Association for Like
a Family.

Merle Curti Social History Award, 1988, presented by the Organization of American Histo-
rians for Like a Family.

Philip Taft Labor History Award, 1988, presented by the New York State School of Indus-
trial and Labor Relations, Cornell University for Like a Family.

Honorable mention, John Hope Franklin Award, 1988, presented by the American Studies
Association for Like a Family.
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Honorable mention, Research on Women in Education Award, 1984, presented by Women
Educators, American Educational Research Association, for "School Reform in the
New South."

Louis Pelzer Memorial Award, 1982, presented by the Organization of American Historians
for "School Reform in the New South."
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