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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 1:24-cv-21983-JB
CUBANOS PA’LANTE, et al.,
Plaintiffs,
V.

FLORIDA HOUSE OF
REPRESENTATIVES, et al.,

Defendants.
/

PLAINTIFFS’ MOTION FOR LEAVE
TO FILE SECOND AMENDED COMPLAINT

Plaintiffs move for leave to file the attached proposed Second Amended Complaint
pursuant to Federal Rule of Civil Procedure 15(a)(2). The proposed Second Amended Complaint
adds one plaintiff, adds allegations regarding alternative maps the Plaintiffs have now developed,
and updates certain allegations to conform to newly discovered information.

Plaintiffs’ counsel conferred with counsel for Defendants, who oppose Plaintiffs’ request.

MEMORANDUM OF LAW
I. Procedural History

Plaintiffs filed this action on May 23, 2024, alleging that four congressional districts and
seven Florida House districts are racially gerrymandered in violation of the Fourteenth
Amendment’s Equal Protection Clause. ECF No. 1. On June 13, 2024, Defendants the Florida
House of Representatives and Secretary of State moved to dismiss the initial Complaint. ECF Nos.
25,27. On June 25, 2024, Plaintiffs filed a First Amended Complaint to eliminate from contention
certain issues the House raised in its motion, including dropping Plaintiffs’ claims against one
congressional district. ECF No. 31. Defendants then moved to dismiss the First Amendment
Complaint on July 9, 2024. ECF Nos. 32-33. The Court set oral argument on the pending motions
to dismiss for October 7, 2024. ECF No. 52. The Court has not yet set a deadline to amend the
pleadings or add parties.

I1. Legal Standard
Courts must “freely give leave [to amend pleadings] when justice so requires.” Fed. R. Civ.

P 15(a)(2). “[U]nless there is a substantial reason to deny leave to amend, the discretion of the
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district court is not broad enough to permit denial.” Burger King Corp. v. Weaver, 169 F.3d 1310,
1319 (11th Cir. 1999). Parties who seek to amend their pleadings before the deadline to amend
under a Rule 16 scheduling order need not satisfy the “good cause” standard. Fed. R. Civ. P.
16(b)(4); see Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 1418-19 (11th Cir. 1998).

III. Argument

The proposed Second Amended Complaint makes only a few changes from the operative
complaint. First, it adds a new Plaintiff challenging a district already at issue in the case (proposed
Plaintiff Diana Belbruno in Congressional District 26). Second, it presents alternative maps the
Plaintiffs have developed during their ongoing preparation for trial, and removes an allegation
regarding an alternative congressional map submitted during the legislative process (at
Paragraphs 185-86). Finally, it updates allegations in Paragraphs 17, 21, 197, and 198 to reflect
newly discovered information that Plaintiffs learned during their ongoing investigation of this case.

These changes do not expand the scope of the case, substantively change the operative
complaint’s allegations, or create new and unexplored topics for discovery. The Second Amended
Complaint challenges the same seven State House and three congressional districts, under the same
racial-gerrymandering theory, as the operative complaint. The proposed amendment will therefore
not delay the Parties’ ongoing discovery (for which there is not yet a deadline) or their preparations
for trial (which has not yet been scheduled).

Nor do these changes create new issues not already raised in Defendants’ motions to
dismiss. Rather, Plaintiffs’ presentation of alternative maps moots one of the arguments
Defendants raised—the Secretary of State’s arguments regarding Plaintiffs’ failure to present
alternative maps at the pleading stage. See ECF No. 32 at 5-10. The proposed amendment therefore
simplifies the issues in the case.

IV. Conclusion
For the foregoing reasons, Plaintiffs respectfully request that the Court grant them leave to

file the attached proposed Second Amended Complaint.

LOCAL RULE 7.1(a)(3) CERTIFICATE OF CONFERRAL
Plaintiffs’ counsel conferred with the counsel for Defendants in a good-faith effort to
resolve the issues raised in this motion, by email on September 17-18, 2024, sharing a copy of the
proposed Second Amended Complaint with changes tracked from the First Amended Complaint.

Defendants oppose the relief requested by this motion.
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Respectfully submitted September 18, 2024,

/s/ Nicholas L.V. Warren

Nicholas L.V. Warren (FBN 1019018)
ACLU Foundation of Florida. Inc.
1809 Art Museum Drive, Suite 203
Jacksonville, FL 32207

(786) 363-1769

nwarren@aclufl.org

Daniel B. Tilley (FBN 102882)
Caroline A. McNamara (FBN 1038312)
ACLU Foundation of Florida, Inc.
4343 West Flagler Street, Suite 400
Miami, FL 33134

(786) 363-2714

dtilley@aclufl.org
cmcnamara@aclufl.org

Andrew Frackman*
O’Melveny & Myers LLP
1301 Avenue of the Americas
17th Floor

New York, NY 10019

(212) 326-2000
afrackman@omm.com

Jorge L. Vasquez, Jr.*

Esperanza Segarra (FBN 527211)
Vasquez Segarra LLP

5 West 37th Street, Suite 6003
New York, NY 10018

(212) 752-8459
jorge@vsllplaw.com
esperanza@yvsllplaw.com

Brian P. Quinn*
Patrick J. Jones*

Emily Murphy*
Gabrielle S. Jackson*
O’Melveny & Myers LLP
1625 Eye Street NW
Washington, DC 20006
(202) 383-5300
bquinn@omm.com
pjones@omm.com
emurphy@omm.com
gjackson@omm.com

*Admitted pro hac vice

Counsel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 1:24-cv-21983-JB

CUBANOS PA’'LANTE, ENGAGE MIAMI INC.,
FIU ACLU CLUB, CINDY POLO, LUIS SORTO,
GENESIS M. CASTILLA FALCON, and DIANA
BELBRUNO,

Plaintiffs,

v Three-Judge Court Requested

FLORIDA HOUSE OF REPRESENTATIVES
and CORD BYRD, in his official capacity as
Florida Secretary of State,

Defendants. /

SECOND AMENDED COMPLAINT

This action challenges three congressional districts and seven State House districts in South
Florida as racially gerrymandered in violation of the Fourteenth Amendment. These seats form
noncompact shapes, connect disparate neighborhoods, and divide established communities. In
drawing these districts, the Florida Legislature subordinated traditional redistricting criteria and
state constitutional requirements to race without narrowly tailoring the district lines to advance a
compelling government interest. This racial gerrymandering unconstitutionally abridges Plaintiffs’
rights to the equal protection of the laws. Plaintiffs bring suit to vindicate those rights, and allege:

INTRODUCTION

1. While “[r]edistricting legislatures will ... almost always be aware of racial
demographics,” Miller v. Johnson, 515 U.S. 900, 916 (1995), and are often required to look at race
in drawing maps, the Fourteenth Amendment prohibits the unnecessary centering of race in
redistricting decisions. Map-drawing in which race predominates, subordinating traditional, race-
neutral redistricting considerations to racial decision-making, is presumptively invalid under the
Equal Protection Clause. This type of excessively race-based line drawing is constitutional only
where it satisfies strict scrutiny—where it is narrowly tailored to advance a compelling government
interest. The Legislature fell far short of this exacting standard when it redrew congressional and
State House districts in South Florida in 2022.

2. On February 3, 2022, the Legislature passed Senate Joint Resolution 100 (“SJR
100”), adopting Plan HOOOH8013 (“Plan 8013 or the “Enacted House Plan”) to redraw the 120
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districts for the Florida State House of Representatives.

3. On April 21, 2022, the Legislature passed Senate Bill 2-C (“SB 2-C”), adopting
Plan P000C0109 (“Plan 109” or the “Enacted Congressional Plan”) to redraw Florida’s
congressional districts. Governor DeSantis signed SB 2-C into law the following day.

4. Plaintiffs—four individual residents of South and Southwest Florida and three
community membership organizations—challenge Congressional Districts (“CDs”) 26, 27, and 28
(the “Challenged Congressional Districts”); and House Districts (“HDs”) 112, 113, 114, 115, 116,
118, and 119 (the “Challenged House Districts”) (collectively, the “Challenged Districts™) as
racially gerrymandered in violation of the Fourteenth Amendment.

5. In developing the Challenged Districts, the Legislature elevated race above all other
considerations. The Challenged Districts feature tell-tale signs of racial predominance in the ways
in which they deviate from traditional redistricting criteria: transgressing major geographic
boundaries like the Everglades, unnecessarily splitting political subdivisions like the City of Miami
and Collier County, and forming noncompact shapes.

6. Figure 1 below depicts the Challenged Congressional Districts and nearby area.
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7. Figure 2 below depicts the Challenged House Districts and surrounding area.

Fig. 2. The Challenged House Districts and surrounding area.

8. Legislators and their staff did not hide the fact that race predominated above other
considerations when they drew the Challenged Districts. In fact, they admitted it. According to
House Redistricting Committee Chair Rep. Tom Leek, the Legislature drew the Challenged
Districts “based on race” because the Legislature understood those districts to be “protected.”

9. For example, when Plan 109 was debated in the Florida House on April 20, 2022,
Rep. Carlos Guillermo Smith asked Chair Leek, “Are these maps ‘race-neutral’ as the Governor
has requested?”

10. Chair Leek replied: “I believe the Governor used the term ‘race-neutral’ as a
counterbalance to ‘predominantly based upon race.” And the maps are both race-neutral in areas,
and, you know, [] also based on race in the areas that are protected. So it’s not one or the other.”

11.  Rep. Smith followed up: “So what is the distinction between which areas of the



