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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

Common Cause Florida, FairDistricts
Now, Florida State Conference of the
National Association for the
Advancement of Colored People
Branches, Cassandra Brown, Peter
Butzin, Charlie Clark, Dorothy Inman-
Johnson, Veatrice Holifield Farrell,

Brenda Holt, Rosemary McCoy, Leo R.

Stoney, Myrna Young, and Nancy
Ratzan,

Plaintiffs,
V.

Cord Byrd, in his official capacity as
Florida Secretary of State,

Defendant.

Case No. 4:22-cv-109-AW-MAF

DECLARATION OF ALVIN LI IN SUPPORT OF PLAINTIFFS’

PROPOSED DEPOSITION TOPICS AND QUESTION

ALVIN LI hereby declares under penalty of perjury pursuant to 28 U.S.C. §

1746 as follows:

1. I am admitted in this action pro hac vice and an attorney at Patterson

Belknap Webb & Tyler LLP, attorneys for Plaintiffs in the above-captioned action.

I submit this declaration in further support of Plaintiffs’ proposed deposition

questions and topics.
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2. Attached as Exhibit 1 is a true and correct copy of Order 4, Black
Voters Matter Capacity Building Inst., Inc. v. Byrd, No. 2022-CA-666 (Fla. 2d Cir.

Ct. Oct. 27, 2022).

3. Attached as Exhibit 2 is a true and correct copy of excerpts of a
transcript of a hearing of the Florida Senate Committee on Reapportionment, from
April 19, 2022. The Plaintiffs commissioned transcripts of the public hearings and

produced them to the Defendant.

4. Attached as Exhibit 3 is a true and correct copy of excerpts of a
transcript of a hearing of the Florida House Committee on Reapportionment, from
April 19, 2022. The Plaintiffs commissioned transcripts of the public hearings and

produced them to the Defendant.

5. Attached as Exhibit 4 is a true and correct copy of a notarized
affidavit signed by a licensed process server stating that he served Plaintiffs'

Subpoena to Testify at a Deposition to Adam Foltz on February 24, 2023.

6. Attached as Exhibit 5 is a true and correct copy of a notarized
affidavit signed by a licensed process server stating that he served Plaintiffs'

Subpoena to Testify at a Deposition to Thomas M. Bryan on April 17, 2023.
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7. Attached as Exhibit 6 is a true and correct copy of the Expert Report
of Matthew Barreto, Ph.D. and Kassra A.R. Oskooii, Ph.D., dated April 3, 2023.

Plaintiffs served a copy of this report on the Defendant on April 3, 2023.

8. Attached as Exhibit 7 is a true and correct copy of excerpts of a
transcript of a hearing to the Florida House Redistricting Committee, dated
February 25, 2022. The Plaintiffs commissioned transcripts of the public hearings

and produced them to the Defendant.

9. Attached as Exhibit 8 is a true and correct copy of email
correspondence between Ryan Newman and Robert Popper. Judicial Watch

produced this email to the Plaintiffs.

10.  Attached as Exhibit 9 is a true and correct copy of a letter from Ryan
Newman to Tyler Sirois, dated February 18, 2022. This document was obtained
through a public records request made by American Oversight, a nonprofit

government oversight organization located in Washington, D.C.

11.  Attached as Exhibit 10 is a true and correct copy of a draft of the
letter from Ryan Newman to Tyler Sirois, dated February 18, 2022. This
document was obtained through a public records request made by American
Oversight, a nonprofit government oversight organization located in Washington,

D.C.
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12.  Attached as Exhibit 11 is a true and correct copy of an email that
contains a memorandum from Ray Rodrigues regarding the Congressional Map
Submission from Governor DeSantis. Defendant produced this document to the

Plaintiffs with bates numbering EOG Prod 2900-2901.

13.  Attached as Exhibit 12 is a true and correct copy of veto
memorandum from general counsel for Executive Office of Gov. DeSantis, Ryan
Newman. Defendant produced this document to the Plaintiffs with bates

numbering EOG Prod 2732-2738.

14.  Attached as Exhibit 13 is a true and correct copy of excerpts of a
transcript of a hearing of the Florida Senate Committee on Reapportionment, from
September 20, 2021. The Plaintiffs commissioned transcripts of the public

hearings and produced them to the Defendant.

15.  Attached as Exhibit 14 is a true and correct copy of memorandum
from Senate President Wilton Simpson and House Speaker Sprowls, dated March
29, 2022. Defendant produced this document to the Plaintiffs with bates

numbering EOG Prod 0749.

16.  Attached as Exhibit 15 is a true and correct copy of excerpts of a

transcript of a hearing of the House Congressional Redistricting Subcommittee,
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dated February 18, 2022. The Plaintiffs commissioned transcripts of the public

hearings and produced them to the Defendant.

17.  Attached as Exhibit 16 is a true and correct copy of excerpts of a
transcript of a hearing of the House Session, dated April 21, 2022. The Plaintiffs
commissioned transcripts of the public hearings and produced them to the

Defendant.

18.  Attached as Exhibit 17 is a true and correct copy of memorandum
from House Speaker Sprowls to House, dated February 25, 2022. The Plaintiffs
received this document as part of third party production from State Democratic
Lawmakers with bates numbering ALEXANDER - 000324. Those lawmakers also

made the same productions to the Defendant in the state court matter cited above.

19.  Attached as Exhibit 18 is a true and correct copy of excerpts of a
transcript of a hearing of the House Session, dated April 20, 2022. The Plaintiffs
commissioned transcripts of the public hearings and produced them to the

Defendant.

20. Attached as Exhibit 19 is a true and correct copy of email
correspondence between counsel for the Plaintiffs and counsel for Adam Foltz,
confirming that Mr. Foltz's deposition will be governed by the same parameters as

J. Alex Kelly's deposition.
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21.  Attached as Exhibit 20 is a true and correct copy of email
correspondence between counsel for the Plaintiffs and counsel for Thomas Bryan,
confirming that Mr. Bryan's deposition will be governed by the same parameters as

J. Alex Kelly's deposition.

Dated: May 19, 2023
New York, New York

A 2

Alvin Li
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EXHIBIT 1
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

BLACK VOTERS MATTER CAPACITY
BUILDING INSTITUTE, INC., et al.,

Plaintiffs,
Case No. 2022-CA-000666

V.

CORD BYRD, in his official capacity as
Florida Secretary of State, et al.,

Defendants.
/

ORDER ON MOTION FOR PROTECTIVE ORDER PREVENTING
DEPOSITIONS OF INDIVIDUAL LEGISLATORS AND STAFF

This case came on for hearing on October 20, 2022, on a motion for
protective order filed on behalf of six legislators! and five current and former
legislative staff members? (the “Individual Legislators and Staff”), all non-
parties who have been noticed by Plaintiffs for videotaped depositions. Upon
consideration of the Motion, responses, replies, and the presentations by
counsel, the Court hereby finds as follows:

In this case, Plaintiffs bring constitutional challenges to the
congressional district map passed by the Legislature as Senate Bill 2-C on
April 21, 2022, and signed by the Governor on April 22, 2022. Ch. 2022-265,
Laws of Fla. As part of their discovery, Plaintiffs are seeking to depose the

Individual Legislators and Staff to gain insight into the drawing of the

! Speaker Chris Sprowls; Representatives Thomas Leek and Tyler Sirois; and Senators Ray Rodrigues, Aaron Bean,
and Jennifer Bradley

2 Mathew Bahl (Chief of Staff to Speaker Sprowls), Leda Kelly (former Staff Director, House Redistricting
Committee), Jason Poreda (Chief Map Drawer, House Redistricting Committee), Jay Ferrin (Staff Director, Senate
Committee on Reapportionment), and Thomas Justin Eichermuller (Legislative Analyst, Senate Committee on
Reapportionment)

App. 34
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congressional district map. The Individual Legislators and Staff seek a
protective order preventing their deposition in this case under the legislative
privilege® and the apex doctrine (Fla. R. Civ. P. 1.280(h)).

Leqgislative Privilege

In League of Women Voters of Fla. v. Fla. House of Representatives,
132 So. 3d 135, 138 (Fla. 2013) (“Apportionment IV”), the Florida Supreme
Court “decide[d] for the first time that Florida should recognize a legislative
privilege founded on the constitutional principle of separation of powers” in a
case arising from last decade’s redistricting. The Court found the privilege
exists but is “not absolute and may yield to a compelling, competing
interest.” Id. at 143. The Court also found that the “compelling interest in
[that] case [was] ensuring compliance with article Ill, section 20(a), which
specifically outlaws improper legislative ‘intent’” in the congressional
reapportionment process.” Id. at 147. It also held that the case presented
“a compelling competing interest against application of an absolute
legislative privilege.” Id. at 150. Finally, the trial court’s balancing approach
that the “legislators and legislative staff members may assert a claim of
legislative privilege at this stage of the litigation only as to any questions...
revealing their thoughts or impressions or the thoughts or impressions

shared with legislators by staff or other legislators, but may not refuse to

3 League of Women Voters of Fla. v. Fla. House of Representatives, 132 So. 3d 135, 138 (Fla. 2013)
(“Apportionment IV”). The parties agreed at the hearing that this Court is bound by the majority ruling in
Apportionment IV (to the extent that it may apply in this case), and that the language used in the Individual
Legislators and Staff’s motion and argument regarding any alleged errors in that opinion are solely to preserve the
issue for appeal.

2
App. 35
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testify...concerning any other information or communications pertaining to
the...reapportionment process” was adopted by the Court. Id. at 154.

In this case, Plaintiffs have alleged that the Governor (through his staff)
drew the congressional district map that was ultimately enacted into law.
Compl. at 1 74-76. See also, Pl.'s Opp’n to Third-Parties’ Mot. for Protective
Order Ex. 6. They have alleged that the map violates the Fair Districts
Amendment. See, Fla. Const. art Ill sect. 20. Accordingly, they seek to
depose the Individual Legislators and Staff about the reapportionment map-
drawing process as was done under Apportionment |IV. The Individual
Legislators and Staff argue that this case differs from the trial posture seen
in Apportionment |V in that Plaintiffs have conducted no 3rd party discovery
to date.* This Court will note the only real difference between this case and
the trial posture addressed in Apportionment IV is that the Office of the
Governor is now alleged to be the conduit through which the alleged partisan
political organizations and political consultants are reaching the legislators.
See, e.g. Pl.’s Notice of Supplemental Ex. 9., Pl.'s Opp’n to Third-Parties’ Mot.
for Protective Order Ex. 6., and Compl. at 9 77. Any directed sequence of
discovery appears to give this Court unfettered discretion in controlling the
application of the privilege. While this Court has great concerns about
allowing Plaintiffs to intrude into the internal processes of a separate co-
equal branch of government, the binding precedent of Apportionment IV

provides little relief to the Individual Legislators and Staff other than

* Plaintiffs are seeking to depose a member of the Governor’s staff which is subject to a separate motion in this case.
See, Governor and J. Alex Kelly’s Mot. to Quash & for Protection from Subpoena Duces Tecum for Dep.

3
App. 36
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protection from revealing their thoughts or impressions or the thoughts or
impressions shared with legislators by staff or other legislators.”

Apex Doctrine

Several of the Individual Legislators and Staff have also asserted that
the apex doctrine shields them from deposition. See, Fla. R. Civ. P. 1.280(h).
These individuals include Speaker of the House Chris Sprowls, President Pro
Tempore of the Florida Senate Aaron Bean, Chair of the Select Committee on
Congressional Reapportionment Senator Jennifer Bradley, Chair of the House
Congressional Redistricting Subcommittee Tyler Sirois, Chair of the House
Redistricting Committee Thomas J. Leek, Chair of the Committee on
Reapportionment Senator Ray Rodrigues, and Chief of Staff to the Speaker of
the House Mathew Bahl. Each of them has submitted an affidavit attesting
to the fact that each lack unique, personal knowledge of the issues being
litigated. Each generally reiterate that they hold leadership positions within
the Legislature and fulfill leadership duties, relying on the expertise of
legislative staff and, as it relates to the drawing of the map at issue in this
case, the expertise of members of the Governor’s staff. During the hearing
on this matter, the Court took judicial notice of the fact that Senator
Rodrigues actually sponsored Senate Bill 2-C that created the congressional
districts in this case. See also, Pl.’s Opp’'n to Third-Parties’” Mot. for

Protective Order Ex. 6.

® The Court notes that Apportionment IV allows legislators to be questioned regarding the reapportionment process
despite recognition of a legislative privilege. This Court, in fashioning relief in this case, attempts to set “objective
rules that can be applied without the suggestion that the coordinate branch’s privilege is subject to diminishment or
abrogation through the unfettered discretion of judges.” Apportionment IV, 132 So. 3d at 160 (Canady, J.,
dissenting).

4
App. 37
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Apportionment |V does not address the apex doctrine as applied under
the common law. The apex doctrine has since been codified as part of Fla
Rule of Civ. Pro. 1.280(h). In re Amend. to Fla. Rule of Civ. Pro. 1.280, 324
So. 3d 459, 461 (Fla. 2021). In this case, each of the individuals asserting
the apex doctrine, save one, have shown the doctrine applies as to the
internal process by which the legislation moved from introduction to
enrollment. Senator Rodrigues, by contrast, has shown the apex doctrine
only applies as to his function as chair of the Committee on
Reapportionment. However, the Court cannot find the apex doctrine to
shield him from questioning regarding the introduction of the bill. Nor can
this Court, in light of the holding of Apportionment IV, find that the apex
doctrine shields any individual legislator as to information he or she received
prior to voting. Whereas this Court respects the role of each constitutionally
elected legislator, it cannot find all 160 legislators to be an apex officer not
subject to deposition as to legislation they introduce or vote on. That notion
is not supported by the text of the Constitution itself which says that “Each
house...shall biennially choose its officers.” Fla. Const. art. Ill sect. 2. The
Constitution also specifies that “On the fourteenth day following each
general election the legislature shall convene for the exclusive purpose of
organization and selection of officers.” Fla. Const. art. lll sect. 3. There is no
requirement that a legislator be an officer to introduce legislation, nor to

vote.

App. 38
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The affidavits of each legislator asserting the apex doctrine show a
reliance on information provided by staff members and the Governor’s Office
as to the map drawing. Because this Court is constrained by the holding in
Apportionment IV as to legislators being deposed regarding map-making,
this Court finds that the apex doctrine shields Chief of Staff Bahl and each
legislator from questions regarding the process by which the bill moved
through each respective chamber. The apex doctrine does not protect any
individual legislator or Chief of Staff Bahl from information he or she received
related to the drafting of the bill or drawing of the map.

Relief

This Court finds the balancing test applied in Apportionment IV not to
be directly applicable in this case. In Apportionment IV, “the challengers
uncovered communications between the Legislature and partisan political
organizations and political consultants” and the use of that information in
map-drawing. 132 So. 3d at 141. |In this case, based on the affidavits
already submitted, the information regarding redistricting and map-drawing
came from the Governor’'s office. Therefore, drawing the line between
“thoughts or impressions of legislators” and “ objective’ information and
communications” within the respective chamber is unnecessary and does
not strike the proper balance between the privilege and the compelling
competing interest. The appropriate line in this case is where the doors to
the House and Senate meet the outside world. Accordingly, each legislator

and legislative staff member may be questioned regarding any matter

App. 39
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already part of the public record and information received from anyone not
elected to the Legislature, their direct staff members, or the staff of the
legislative bodies themselves. They may not be questioned as to information
internal to each Legislative Body that is not already public record (e.g., their
thoughts or opinions or those of other legislators).

For the foregoing reasons, the Motion for Protective Order Preventing
Depositions of Individual Legislators and Staff is GRANTED in part and
DENIED in part. The motion for protective order as to all Individual
Legislators and Staff is granted to the extent that they may not be
questioned as to information internal to each Legislative Body that is not
already public record (e.g., their thoughts or opinions or those of other
legislators). The motion is denied in that they may be questioned only as to
any matter already part of the public record and information received from
anyone not elected to the Legislature, their direct staff members, or the staff
of the legislative bodies themselves. This includes the identity of or sources
of information outside of the groups identified in this paragraph.

DONE AND ORDERED in Tallahassee, Leon County, Florida, this

Thursday, October 27, 2022.

J. LEE MARSH
CIRCUIT JUDGE

App. 40
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Copies furnished to:

All Counsel of Record

App. 41
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EXHIBIT 2
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription

Page 1

Common Cause, et al. )

V. )y 4:22-cv-109

Cord Byrd )

TRANSCRIPTION OF AUDIO RECORDING
SENATE COMMITTEE ON REAPPORTIONMENT
APRIL 19, 2022

DIGITAL EVIDENCE GROUP
1730 M Street, NW, Suite 812
Washington, D.C. 20036
(202) 232-0646

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000432
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4/19/2022 Common Cause, et al. v. Cord Byrd

Audio Transcription

1 APRIL 19, 2022

3 Reapportionment will now come to order.

2 CHATIRMAN RODRIGUES: Committee on

4 Dana, please call the roll.
5 THE CLERK: Chair Rodriguez.
6 CHATRMAN RODRIGUES: Here.
7 THE CLERK: Vice Chair Broxson.
8 Senator Bean.
9 SENATOR BEAN: Here.
10 THE CLERK: Senator Bracy.
11 SENATOR BRACY: Here.
12 THE CLERK: Senator Bradley.
13 Senator Brodeur.
14 SENATOR BRODEUR: Here.
15 THE CLERK: Senator Burgess.
16 SENATOR BURGESS: Here.
17 THE CLERK: Senator Gibson.
18 Senator Harrell.
15 SENATOR HARRELL: Here.
20 THE CLERK: Senator Rodriguez.
21 Senator Rouson.
22 SENATOR ROUSON: Here.
23 THE CLERK: Senator Stargel.
24 Senator Stewart.
25 SENATOR STEWART: Here.

Page 2

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023

202-232-0646
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 3
1 THE CLERK: A guorum 1s present, Mr. Chair.
2 CHATRMAN RODRIGUES: Thank you. I'd like

3 to ask everyone to silence your electronic devices.
4 Anyone wishing to speak before the Committee should
5 complete an appearance form and hand it in to a

6 member of the Sergeant's Office. Should you select

7 to waive your speaking time, your position will be
8 included in the Committee meeting records.
9 Members, as you know, the Congressional

10 maps passed by the Legislature in our regular

11 session were vetoed. We have been called back into
12 special session to fulfill our constitutional

13 obligation to reapportion this state.

14 On Tuesday, April the 12th, I was briefed
15 by the Governor's Office on a map which has been

16 published as P000C0109. After a conversation with
17 our Senate counsel, I determined that this map

18 reflects standards that the Senate can support and
19 filed it as Senate Bill 2-C.

20 I've asked our general counsel, Mr. Dan
21 Nordby, to prepare a legal analysis of the

22 Governor's submission, and that legal analysis is
23 included in today's meeting materials for your

24 review. The letter that the Governor's 0Office sent,

25 along with their map and their analysis the

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000434
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 4
1 accompanied the veto message, are also included in
2 today's materials.
3 At my request, the Governor's Office is

4 here today to provide members of this committee with
5 the same briefing that I received last week and to

6 answer questions about the map. Members earlier

7 today -- all interested Senators were invited to

8 attend this meeting.

9 Members of the Committee will be the first
10 to ask questions relating to the proposed map, after
11 which, if time permits, non-Committee members will

12 be allowed to ask questions. Questions should not

13 be framed in the form of debate. Debate i1s reserved

14 for members of the Committee at the appropriate

15 time.

16 We are scheduled to conclude this meeting
17 at 4:30. The Senate will reconvene at 5 o'clock, as
18 required by the earlier recess motion. In order to
19 keep with the special session schedule, the

20 President has indicated that he will not be open to
21 extending today's meeting.

22 If there are no questions about our process
23 for today, then we will proceed to today's agenda.

24 Seeing no questions, we will now move to

25 the agenda. Take up tab number 1, Senate Bill 2-C

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000435
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page b
1 on establishing the Congressional districts of the
2 state.
3 Mr. Alex Kelly is here on behalf of the

4 Executive Office of the Governor to walk us through

5 the map.

6 Mr. Kelly, the floor is yours.
7 ALEX KELLY: Thank vyou, Chair and members.
8 Again, my name is Alex Kelly, and I

9 appreciate your time and this opportunity today to
10 present the map proposed by the Executive Office of

11 the Governor, the third map filed by our office, and

12 the proposed Congressional Reapportionment Plan and
13 to discuss our office's contribution to what is a
14 compromise plan.

15 And just for a background, I serve as at

16 the Deputy Chief of Staff for the Governor. A very
17 brief introduction before I get into the slides.

18 I'11l frequently today refer to improvements in the
19 plan before you today. Senate Bill 2-C is followed
20 by the Chair Plan 0109.

21 Although when I refer to changes in this
22 map, as you may know, you know, my role in terms of
23 when I talk about my role in these changes, I'm only
24 really referring to 18 of the 28 districts in this

25 map. Ten of the districts are unchanged from Senate

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000436
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 6
1 Bill 102 that you passed during session, so Primary
2 Plan 8019. So when I refer to changes and I refer

3 to my work on this map, I'm really Jjust referring to
4 the 18 districts that I changed.

5 For my role in this process and my reason
6 for being here today, I am the map drawer of the 18
7 changed districts in this plan before you. As for

8 my experience, just to give a little context, a

9 decade ago I was the Redistricting Committee Staff

10 Director in the Florida House of Representatives.
11 Starting in January earlier this year, I
12 initially served for our office just in a role of

13 providing general guidance and oversight to our in-
14 house and contract counsel and also to a contract

15 map drawer, who we brought on to support this work,

16 and that contract map drawer supported our work in
17 the Governor's first map that was submitted back in,
18 I want to say, maybe late January, early February,

19 Plan 0079.

20 For reference, that contract map drawer of
21 Congressional Plan 0079, his name is Adam Foltz.

22 He's also previously drawn maps on behalf of the

23 Texas and Wisconsin Legislatures. He's currently

24 drawing maps right now on behalf of the Texas

25 Legislature.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 7
1 Adam and myself collaborated on our
2 office's second map, map 0094, which was submitted a
3 few weeks later. Much like your professional staff,

4 myself, and our contact map drawer, we've only ever
5 worked on maps for state government -- or I should
6 say much like your professional staff and your
7 Committee.
8 In this map before you today, I alone
9 authored the changes in this plan, 0109, with
10 respect to how this new plan compares to the map
11 that the Legislature passed, the Legislature's
12 primary plan. And generally speaking, today, I'1l1
13 refer to the Legislature's primary plan, except
14 where I might note otherwise, but generally, I'm

15 referring to Plan 8019.

16 I will also say at the outset some
17 important disclaimers. One, no one directed me to
18 favor or disfavor a political party or incumbent in

19 my work, and I did not draw with the intent to favor
20 or disfavor. Two, in drawing any of the districts
21 submitted by our office, I did not consider or even

22 look at political data, including party registration

23 and voting data. In other words, I do not know the

24 voting history or party registration numbers for any

25 of the districts that we've drawn as an office for
www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription

Page 8
1 any of the districts that we'll look at today.

2 The only time I did reference political
3 data was early 1in the process to determine a

4 guestion that you were having to address, to

5 determine whether or not it was possible to draw a
6 compact African-American performing district in

7 Northeast Florida, essentially a more compact

8 version of the benchmark District 5.

9 I did at that time reference political data
10 to determine if that was possible and determine if
11 there was a way to draw such a district that

12 complied with the U.S. Constitution, the Florida

13 Constitution, in particular the Florida Constitution
14 as interpreted by the Florida Supreme Court and

15 implemented by this Legislature. I ultimately

16 determined earlier in this process that it was not

17 possible to essentially check all those boxes.

18 Three, in drawing the plan before you today
19 -- in drawing and in really contributing to any of

20 our office's plans and in the totality of our

21 engagement in this process, I have not consulted

22 with any outside -- anyone outside the Executive

23 Office of the Governor, our contract counsel, our
24 contract map drawer, or the Legislature and the

25 Legislature staff and counsel.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000439



Case 4:22-cv-00109-AW-MAF Document 156-2 Filed 05/19/23 Page 10 of 16

4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 9
1 In other words, I can confirm I've had no

2 discussions with any political consultant, partisan
3 operative, or any political party official

4 concerning any plans presented by our office,

5 including the plan that you'll be considering today.
6 In effect, I have engaged in this process, including
7 authoring this proposed comprise plan, in a manner

8 that meets the same high standards that you set for
9 your professional staff.
10 And this proposed plan truly is —-- Senate

11 Bill 2-C, Plan 0109, is indeed a compromise. It is

12 the project of -- a product of consultation and
13 collaboration between our office and the leadership
14 in the House and Senate, and it incorporates

15 portions of the plan passed by the Legislature. when
16 I noted earlier that 10 of the districts are

17 identical to what the Legislature passed.

18 It incorporates concepts from maps

19 previously discussed and presented by -- or

20 previously submitted to the Legislature by our

21 office, 0079 and 0094. It incorporates concepts

22 from the map that was referred out of the House's

23 Congressional Redistricting Subcommittee, Plan 8011,
24 and it aligns in several other ways that I'1ll

25 describe with the House and Senate's map drawing.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646
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4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 10
1 I'1l jJump into the slides. Ten districts
2 in the compromised plan, as I noted, Districts 1, 2,

3 20-25, 27, and 28 are unchanged by the plan passed

4 by the Legislature. The remaining districts, 3-19

5 and 26, have been modified in various ways to

6 address the federal constitutional concerns raised

7 by the Governor and to improve various Tier 2

8 metrics.

9 In a few minutes, I will walk you through
10 visually the 18 districts that I changed in this
11 proposed plan. First though, I'll give you a
12 general overview on the next slide and then after

13 that some highlights of the improvements to the Tier
14 2 metrics.

15 First, in an effort to create a

16 collaborative product, I worked off the

17 Legislature's primary plan, 8019. So while I was

18 seeking to remedy the Governor's veto message and

19 make improvements throughout the map, I began my
20 work by downloading the Legislature's Plan 8019 and
21 subsequently making changes. And I should note that
22 I drew Plan 0109 entirely with the Legislature's

23 publicly available website and data.

24 Regarding the proposed plan, the plan
25 maintains the same number of performing
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1 minority/majority seats. It retains, as I noted

2 before, the Legislature's exact configuration for

3 congressional districts in the Florida Panhandle,
4 Districts 1-2, and Congressional Districts in the
5 southeastern region of the state, essentially St.
6 Lucie County down to Monroe County, Jjust as in the

7 Legislature's primary plan.
8 For the reasons set forth in the detailed
9 memorandum that the Chair referenced and is in your
10 packets that was prepared by our office's general
11 counsel that accompanied the Governor's veto
12 message, the compromised proposal eliminates the
13 racially gerrymandered versions of Congressional
14 District 5, which were included in Senate Bill 102
15 in both -- in different ways, the primary plan and
16 the secondary plan. Again, members, that legal
17 memorandum is in your committee packets.
18 In summary, Congressional District 5, in
19 both the primary and secondary maps enacted by the
20 Legislature, violates the Equal Protection Clause of
21 the 14th Amendment of the United States Constitution

22 because it assigns voters primarily on the basis of

23 race but is not narrowly tailored to achieve a

24 compelling state interest.

25 That memorandum otherwise fully explains
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1 the Governor's legal objections to both versions of

2 the district as passed by the Legislature in the

3 primary and secondary maps. I should note, as a map
4 drawer, I'm not an attorney. So I'm not going to

5 play the role of an attorney here today. I'll keep
6 my comments focused on the map itself and do my best
7 to answer your gquestions, but I just want to note

8 that at the outset, that I'm not legal counsel to

9 the Governor.
10 Plan 109 creates in Northeast Florida two
11 new districts, Districts 4 and 5, in the area that
12 are consistent with the other maps previously

13 published by our office with some minor
14 improvements. These two districts are race neutral
15 and overall more compact than District's 4 and 5 in

16 the maps passed by the Legislature.

17 In addition to resolving federal -- the

18 federal constitutional objections raised by the

19 Governor, the compromised plan makes several overall
20 improvements with respect to Tier 2 metrics relative

21 to the maps passed by the Legislature by bringing
22 together some of the best concepts from the
23 Legislature's maps and of our office's maps.
24 Plan 109 adjusts the congressional

25 districts in the Tampa Bay area and the larger Gulf
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1 Coast region stretching from Citrus down to Lee

2 Counties and impacting some inland counties to

3 create sort of a hybrid, if you will, of some of the
4 Legislature's and our office's maps. These changes
5 improve overall visual compactness, have a net

6 affect of reducing a county split, and significantly
7 increase usage of other Tier 2 political and

8 geographic boundary lines.

9 In the Central Florida region, the plan
10 that you have before you today aligns more closely
11 with the map that was referred out of the House
12 Congressional Redistricting Subcommittee Plan 8011
13 with one distinction that I'll describe later that
14 aligns with Senate Plan 8060 as you passed out of

15 the Senate.

16 SENATOR GIBSON: Mister --

17 ALEX KELLY: With --

18 SENATOR GIBSON: Sorry.

19 CHATIRMAN RODRIGUES: (Indiscernible)

20 SENATOR GIBSON: Thank you, Mr. Chair. S0
21 we're waiting until the entire packet is done to ask
22 any guestions because I didn't hear the explanation
23 of the -- I think Mr. Kelly said of the Governor's

24 veto language. I don't see it in the packet. So

25 I'm just -- could he repeat? It was a rational for
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1 -
2 CHAIRMAN RODRIGUES: The veto language was
3 in the packet we provided.
4 SENATOR GIBSON: And is -- can I have

5 clarity i1f that is the language that Mr. Kelly is
6 talking about that's in this thing?
7 CHAIRMAN RODRIGUES: Do you understand the

8 question?

9 ALEX KELLY: Yes, Chair.
10 Yes, Senator. Yes. I gave a brief
11 synopsis of that veto message and the accompanying

12 message from our general counsel that went with the
13 veto message.
14 SENATOR GIBSON: I think that's the part I

15 didn't understand how you put it together. I just

16 want to make sure I hear it correctly. That's all
17 -=

18 CHATRMAN RODRIGUES: Okay.

19 SENATOR GIBSON: -- Chair. If he could

20 repeat 1t?
21 CHATIRMAN RODRIGUES: Would you repeat that

22 please?

23 ALEX KELLY: Thank you, Chair. Happy to.

24 SENATOR GIBSON: Thank you.

25 ALEX KELLY: In summary, Congressional
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1 District 5, in both the primary and secondary maps

2 enacted by the Legislature, violates the 14th
3 Amendment of the United States Constitution because
4 it assigns voters primarily based on race but is not
5 tailored to achieve a compelling state interest.
6 SENATOR GIBSON: Okay. Thank you.
7 CHATIRMAN RODRIGUES: Thank you. Please
8 proceed.
9 ALEX KELLY: Thank you.
10 So again, in the Central Florida region,
11 the plan that you're looking at today, Plan 0109,
12 aligns more closely with the map that was referred
13 out of the House Congressional Redistricting
14 Subcommittee Plan 8011 with one distinction that
15 aligns with Senate Plan 8060.
16 With respect to similarities with House

17 Plan 8011, specifically with respect to

18 Congressional District 10, we accept the position

19 articulated by the House's professional staff in

20 their subcommittee, that this district is not

21 subject to the Florida Constitution's non-

22 diminishment standard because the benchmark district

23 does not contain an African American population

24 sufficiently large enough to realiably elect a
25 candidate of their choice.
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1 APRIL 19, 2022
2 CHAIRMAN SIROIS: The Congressional
3 Redistricting Subcommittee will come to order.
4 DJ, please call the roll.
5 THE CLERK: Chair Sirois.
6 CHATRMAN SIROIS: Here.
7 THE CLERK: Vice Chair Tuck.
3 VICE CHATR TUCK: Here.
9 THE CLERK: Ranking Member Skidmore.
10 DEMOCRATIC RANKING MEMBER SKIDMORE: Here.
11 THE CLERK: Representatives Benjamin.
12 REPRESENTATIVE BENJAMIN: Here.
13 THE CLERK: Brown.
14 REPRESENTATIVE BROWN: Here.
15 THE CLERK: Fabricio.
16 REPRESENTATIVE FABRICIO: Here.
17 THE CLERK: Fetterhoff.
18 REPRESENTATIVE FETTERHOFF: Here.
19 THE CLERK: Harding.
20 REPRESENTATIVE HARDING: Here.
21 THE CLERK: Hunschofsky.
22 REPRESENTATIVE HUNSCHOFSKY: Here.
23 THE CLERK: Joseph. Joseph.
24 Latvala.
25 REPRESENTATIVE LATVALA: Here.
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1 THE CLERK: Maggard.
2 REPRESENTATIVE MAGGARD: Here.
3 THE CLERK: Massullo. Massullo.
4 McClure.
5 REPRESENTATIVE MCCLURE: I'm here.
6 THE CLERK: Morales.
7 REPRESENTATIVE MORALES: Present.
3 THE CLERK: Perez.
9 REPRESENTATIVE PEREZ: Here.
10 THE CLERK: Plakon.
11 REPRESENTATIVE PLAKON: Here.
12 THE CLERK: Silvers has been excused.
13 Trabulsy.
14 REPRESENTATIVE TRABULSY: Here.
15 THE CLERK: Truenow.
16 REPRESENTATIVE TRUENOW: Here.
17 THE CLERK: Williamson.
18 REPRESENTATIVE WILLIAMSON: Here.
19 THE CLERK: Ex Officio Driskell.
20 REPRESENTATIVE DRISKELL: Here.
21 THE CLERK: Ex Officio Leek.
22 REPRESENTATIVE LEEK: Here.
23 THE CLERK: Quorum is present, Mr. Chair.
24 CHAIRMAN SIROIS: Thank you very much, DJ.
25 Members, a few reminders before we begin.
www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000084



Case 4:22-cv-00109-AW-MAF Document 156-3 Filed 05/19/23 Page 5 of 26

4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 4
1 Please silence all electronic devices, and if you're

2 here today to give public testimony, please take
3 time now to fill out an appearance form and turn it

4 into the Sergeant staff.

5 As a reminder for our members and speakers
6 today, please turn your microphone on when you are

7 speaking and off when you are finished.

8 Members, welcome back to special session.

9 We have a lot of work ahead of us today. So let's

10 jump right in.

11 For those of you who may be tuning in for
12 the first time and as a refresher for the rest of

13 it, I'd like to first take a moment to recap. We

14 began our redistricting process back in September of
15 2021. Since then, we've debuted a website, a map

16 drawing application, and held numerous committee

17 meetings.
18 On March 4th, the House and Senate both
19 passed Committee Substitute for Senate Bill 102.

20 Now, from there, unlike what happens in our state

21 legislative redistricting maps that receive Florida

22 Supreme Court review, our congressional

23 redistricting maps do not receive court review and

24 instead move like a normal bill, which means they

25 are sent to the Governor for approval or veto.
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1 On March 29th, the bill was sent to the

2 Governor, who vetoed it the same day, citing

3 concerns with the United States Constitution. That
4 same day, he issued a proclamation, calling the

5 Legislature into special session to resolve these

6 concerns and established Florida's 28 congressional

7 districts to be used in the upcoming election cycle.

8 Chair Leek and I received a briefing from
9 the Governor's Office about their proposed map. It
10 is my understanding that the Senator received a
11 similar briefing. I'm glad to inform everyone that
12 the Governor's Office is joining us today to provide
13 that same briefing to all Committee members and the
14 public, as well as be available for questions about

15 the proposed map.

16 As the Speaker, as well as the Senate

17 President, have stated, our goal during special

18 session is to pass a new congressional map that will
19 both earn the Governor's signature and withstand

20 legal scrutiny, if challenged. This elected body is

21 responsible to the citizens of Florida to complete

22 our constitutional obligation to pass a

23 congressional map.

24 Now, let's talk about the flow and the

25 roadmap for today's meeting. We have one bill on
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1 vote.

2 THE CLERK: Perez.

3 REPRESENTATIVE PEREZ: No.

4 THE CLERK: Plakon.

5 Silvers has been excused.

6 Skidmore.

7 DEMOCRATIC RANKING MEMBER SKIDMORE: Yes.

8 THE CLERK: Trabulsy.

9 REPRESENTATIVE TRABULSY: No.

10 THE CLERK: Truenow.

11 REPRESENTATIVE TRUENOW: No.

12 THE CLERK: Tuck.

13 VICE CHATIR TUCK: No.

14 THE CLERK: Williamson.

15 REPRESENTATIVE WILLTIAMSON: No.

16 THE CLERK: Ex Officio Driskell.

17 REPRESENTATIVE DRISKELL: Yes.

18 THE CLERK: Ex Officio Leek.

19 REPRESENTATIVE LEEK: No.
20 THE CLERK: Six yeas, fifteen nays,
21 Mr. Chair.
22 CHATIRMAN SIROIS: Thank you, DJ.
23 Members, the motion fails.
24 The Governor's Office is recognized, and if
25 you would please identify yourself, sir, for the
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1 Committee and the record that would be appreciated.
2 ALEX KELLY: Thank you, Mr. Chair.
3 I'm Alex Kelly with the Executive Office of

4 the Governor, and I'm a deputy chief of staff for

5 the Governor. And I should say apologies for the

6 PowerPoint. Obviously, I made the PowerPoint before
7 House Bill 1-C was filed. So obviously, I'll be

8 speaking to House Bill 1-C and I guess cobviously the
9 identical content of Senate Bill 2-C today. But
10 that's it again. Thank --
11 CHAIRMAN SIROIS: Mr. Kelly, I'm sorry to
12 interrupt you. If you could pull that microphone a

13 little bit closer and just speak up a little bit.

14 ALEX KELLY: Thank you, my apology.
15 Again, thank you, member -- thank you --
16 thank you, Mr. Chair, members, and thank you for

17 this opportunity to present the views of the

18 Executive Office of the Governor on the -- the

19 proposed congressional reapportionment plan and to

20 discuss our work and our contributions to this

21 compromise plan.

22 Just to give you a very brief introduction,

23 you know. Frequently today, I'll refer to

24 improvements in the plan, and I think obviously the
25 Chair and the -- and the sponsor gave a great
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1 introduction to the plan. I'll be really speaking
2 to just the 18 districts that are different,
3 although sometimes I'll very generically refer to

4 the plan as a whole. But I really am really

5 referring to our specific and my specific

6 contributions to those 18 districts.

7 And oftentimes throughout the presentation,
8 I will compare very specifically this plan, Plan

9 0109, to the primary plan the Legislature passed,
10 Plan 8019. Although there are some instances where
11 I'1l refer to both, and I'11 try to remember to
12 identify both when I'm making a comment that
13 definitely refers to both.

14 So for the purpose of my introduction, so I
15 am the map drawer of the 18 districts in this plan.
16 Obviously, I assumed that context would be helpful.
17 So I am the map drawer of these districts, and to

18 give you just a little bit of background of myself,
19 10 years ago, I was the staff director of the House

20 Redistricting Committee here in the Florida House of

21 Representatives.

22 Starting in January this year, I initially
23 served for our office in a role of just providing

24 guidance and oversight to our in-house counsel and

25 our contract counsel and also a contract map drawer
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1 that we brought on board to help initially start our

2 engagement in this process.

3 For reference, that contract map drawer
4 that we brought on board -- his name is Adam Foltz
5 -— the initial map that we submitted on behalf of
6 our office, map 0079, was drawn by -- was authored

7 by Mr. Foltz. For just a little context for his
8 background, he has been a map drawer for state

9 Legislatures in Wisconsin and Texas, and actually

10 currently he's drawing maps for the state of Texas
11 at this present time.
12 Much 1like your professional staff, myself,

13 our map drawer who drew our original map, map 0079,
14 we've only drawn maps on behalf of state government.
15 Adam Foltz and I collaborated on our office's second
16 contribution, map 0094, and, again, I alone authored
17 the 18 changes -- the 18 districts that are changed
18 in the map before you today and as to how they

19 compare to map 8019.

20 Some additional notes I'll point out at the
21 outset that will be helpful for today, one, no one

22 directed me to favor or disfavor a political party

23 or incumbent throughout this process, and I did not

24 draw any districts or make any districts or make any
25 contributions with the intent of favoring or
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1 disfavoring a political party or an incumbent.
2 Two, 1n drawing any of the districts
3 submitted by our office, I did not consider or even

4 look at political data, including party
5 registration, voter data. In other words, I do not
6 know the voting history or party registration

7 numbers for any of the districts that I have drawn.

8 With that said, the only time I did

9 reference political data in my work was early in the
10 process. I did -- I did reference pollical data
11 early in the process when we were observing the work
12 of the Legislature and we were identifying whether

13 or not it was possible to draw a compact African

14 American performing district in Northeast -- in

15 Northeast Florida to both try to comply with the

16 U.S. Constitution and the State Constitution and

17 apply -- comply with the State Constitution in the
18 way that the Florida Supreme Court has interpreted
19 it and the way this Legislature has implemented it.
20 So essentially, I took a look at whether or
21 not it was possible to sort of check all the boxes,
22 so to speak, with complying with the U.S.

23 Constitution and the State Constitution in drawing a
24 more compact minority performing district.

25 Ultimately, I determined it was not possible to do
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1 SO
2 Three, in drawing the compromised plan that
3 yvou —-- that you have before you here today in this
4 legislation and contributing to office's two prior

5 proposals and in the totality of our office's

6 engagement in this process, I have not in any way
7 consulted with anyone outside the Executive Office
8 of the Governor, our contract counsel, our contract

9 map drawer, the Legislature, and its counsel. So

10 I've only worked within the parties here in the
11 House, Senate, and our office and our contract
12 counsel.

13 In other words, I can confirm -- said

14 differently, I can confirm that I've had no

15 discussions with any political consultant, no

16 partisan operative, no political party official

17 concerning any plans proposed by our office and

18 plans considered by the Legislature. 1In effect, I
19 have engaged in this process, including authoring

20 this proposed compromise plan, in a manner that

21 meets the same high standards that you set forth for
22 yvour professional staff.

23 And this plan that you're considering today
24 in House Bill 1-C, Plan 0109, is indeed a

25 compromise. It is the product of consultation and
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1 collaboration between our office and House and
2 Senate leadership, and it incorporates portions of

3 the plan passed by the Legislature.

4 As Chair Leek noted, Senate Bill 102,
5 Primary Plan 8019, concepts, of course, from 10
o districts are included block for block in their

7 entirety in this map. This compromise plan also
8 includes concepts from our two prior office's

9 submissions, Plan 0079 and 0094.

10 It also includes concepts from the map that
11 was actually referred out of this Subcommittee, map
12 -—- or Plan 8011 prior to -- or I guess out of this

13 Subcommittee on its way to the full committee and

14 aligns in several other ways that I'll describe with

15 plans considered and the style of the House and
16 Senate's map drawing.
17 As we noted -- in fact, I think, Chair

18 Leek, you did a great job of really summarizing this

19 slide. So I can probably just -- probably just skip
20 this. But, you know, again, in general, the main
21 crux of it is that I'm going to really focus my

22 comments today on the 18 districts that did change.
23 First, in an effort to create a
24 collaborative product, I worked off the

25 Legislature's primary plan 8019. So while I was

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2023 202-232-0646

HT_0000101



Case 4:22-cv-00109-AW-MAF Document 156-3 Filed 05/19/23 Page 14 of 26

4/19/2022 Common Cause, et al. v. Cord Byrd Audio Transcription
Page 60
1 a seat drawn predominantly based on one criteria,
2 based on race. It is a racial gerrymander, and

3 there was a failing to demonstrate that compelling

4 state interest in doing so.

5 The other side of this, I can speak to from
6 my time at that time working in the Legislature from
7 2009 to 2012. The driving question behind Fair

8 Districts was a district -- the poster child

9 district was a district that sprawled from

10 Jacksonville to Orlando. And in the end resolution
11 a few years later, the court drew a district that
12 sprawls from Jacksonville to Gadsden County. It

13 didn't remedy the issue. It just replaced one

14 gerrymandered district with another.

15 REPRESENTATIVE BENJAMIN: Mr. Chair?

16 CHAIRMAN SIROIS: (Indiscernible)

17 REPRESENTATIVE BENJAMIN: Thank you.

18 CHAIRMAN SIROIS: Representative Benjamin,
19 you're recognized.

20 REPRESENTATIVE BENJAMIN: Thank vyou.

21 Are you aware that compliance with the

22 Voting Rights Act by the courts has been considered

23 a compelling state interest?

24 CHAIRMAN SIROIS: Mr. Kelly.
25 ALEX KELLY: Thank you, Mr. Chair.
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1 That's a great question, and, again, you
2 know, I'm not counsel for the Governor. But I'll

3 speak to the extent of my knowledge of the Voting

4 Rights Act. The Voting Rights Act speaks to

5 districts where the minority community is 50 percent
6 or more of the total community in the district, so

7 in other words, if the African American or Hispanic
8 voting age population of the district is 50 percent
9 or more of the voting age population in the
10 district.
11 That's not the end of that analysis, but
12 that is a sort of introduction to that analysis.
13 The district in question does not meet that
14 threshold. So I don't see any scenario in which the
15 Voting Rights Act is implicated by Congressional

16 District 5.

17 CHATIRMAN SIROIS: Representative Benjamin,

18 let's have one follow-up in this round, and then

19 we're going to move to Representative Joseph. Thank
20 you, sSir.

21 REPRESENTATIVE BENJAMIN: Okay. Thank vyou,

22 Mr. Chair.
23 In determining that it's not -- it was not
24 narrowly tailored to be a compelling state interest,

25 was 1t that it wasn't narrowly tailored or was it
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1 that it wasn't a compelling state interest? Which
2 14th Amendment or strict scrutiny analysis are we
3 looking at?
4 CHAIRMAN SIROIS: Mr. Kelly.
5 ALEX KELLY: Mr. Chair.
6 I'm not sure I could answer that question
7 directly. I can just say, 1in general, the
8 obligation to define that compelling state interest
9 is an obligation the map drawer has. So I, as
10 someone who am saying that that district didn't
11 define that, whoever drew that district has to meet
12 that obligation, not me.
13 Counsel could probably elaborate a little
14 bit further on the question if you want.
15 REPRESENTATIVE BENJAMIN: I would want.
16 CHAIRMAN SIROIS: If you have -- if your
17 counsel 1is present --
18 ALEX KELLY: Yeah.
19 CHAIRMAN SIROIS: -- they can speak to the
20 remaining portion of Representative Benjamin's
21 question, and then we'll move on to Representative
22 Joseph.
23 ALEX KELLY: Ryan Newman, the Governor's
24 general counsel will hopefully help answer the
25 remainder of the question.
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1 CHAIRMAN SIROIS: Mr. Newman, you're
2 recognized.
3 RYAN NEWMAN: Great. Thank you.
4 Sure, I1'd be happy to answer that.
5 CHAIRMAN SIROIS: Forgive me.
6 Representative Benjamin.
7 REPRESENTATIVE BENJAMIN: Mr. Chair, can
8 you have him go over the how the court got it wrong

9 more specifically (Indiscernible)
10 CHAIRMAN SIROIS: If you would speak into
11 the microphone and offer that -- offer that guestion

12 please.

13 REPRESENTATIVE BENJAMIN: Can you give us

14 more of a legal analysis as to the Governor's

15 constitutional challenge to the -- to the map?

16 RYAN NEWMAN: sure. SO —-

17 CHAIRMAN SIROIS: Mr. Newman, you're

18 recognized.

19 RYAN NEWMAN: Thank you.

20 Sure. On the issue of the federal

21 constitutionality of District 5 as it was originally

22 configured, the Florida Supreme Court never actually

23 addressed that question. That guestion has never

24 been resolved by the federal -- by the —-- by the

25 Florida Supreme Court as to whether or not District
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1 5, as it was configured, complied or not with the
2 federal Constitution.
3 And so the -- so what we did in the memo
4 that we submitted -- and it lays out, I hope, in

5 sufficient detail the legal argument for why
6 compliance with the Florida Constitution in Northern
7 Florida -- and that's complying with the non-
8 diminishment standard of the Florida Constitution --
9 can't square with the Equal Protection Clause of the
10 United States Constitution.
11 And so just a step back to sort of walk
12 through the analysis, all right. The Supreme Court

13 has made very clear that you cannot draw voting

14 districts based on race unless the state can satisfy
15 strict scrutiny. So there must be a compelling

16 interest, and the district must be narrowly tailored
17 to achieve that compelling interest.

18 Now, the only time that the United States
19 Supreme Court has been willing to even countenance a
20 compelling interest in this context is when there is
21 good reason to believe that the district is

22 necessary to comply with either Section 2 or Section

23 5 of the Voting Rights Act.
24 And I need to point out, even on this

25 point, that is still an open gquestion. The U.S.
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1 Supreme Court has only assumed that compliance with

2 the Voting Rights Act is a sufficient compelling

3 interest to justify a race-based district. That's
4 very narrow, and the Supreme Court has only been

5 willing to assume that much. It's never actually
6 definitively held that.

7 So with respect to compliance with the

8 Voting Rights Act, okay, there's two components to
9 the Voting Rights Act. There's Section 2 of the
10 Voting Rights Act, and there's Section 5 of the
11 Voting Rights Act. Section 5 of the Voting Rights
12 Act no longer applies in this context because of the

13 Shelby County case, right, which wiped out Section

14 4.

15 So Section 5 is no longer operative, but I
16 do want to make an important point here. Section 5

17 never applied to the state of Florida as a whole.

18 It never has. So there was never -- even back, you

19 know, in 1968 or whatever, you know, back when the,

20 you know, the evidentiary basis for the Voting

21 Rights Act of 1965 was being assembled, there was

22 never sufficient evidence to determine that the

23 entire state of Florida should be subject to the

24 Voting Rights Act. It was only determined that five

25 counties, none of which are in Northern Florida,
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1 were subject to the Voting Rights Act for Section 5.
2 So Section 5 of the Voting Rights Act, I

3 guess my point i1s, that's just out of the picture,

4 all right. So that Jjust leaves us then with Section
5 2, okay. So does Section 2 of the Voting Rights Act
6 require that District 5 in Northern Florida be

7 drawn? And the answer has to be no. Why? Because
8 of the Gingles preconditions that are required for

9 making out a Section 2 claim.

10 You can't even make out a Section 2 claim
11 unless you satisfy the Gingles precondition. The

12 first precondition -- and this is what Alex was

13 trying to get to. The first precondition is, is

14 there a minority population that's reasonably

15 compact, 1in a reasonably compact geographic location

16 that constitutes a majority of the district?

17 And District 5, notwithstanding the fact
18 that it's gerrymandered. I mean, the district was
19 drawn for the specific purpose of connecting African

20 American populations in Jacksonville with the

21 African American population in Tallahassee and

22 Gadsden Counties.

23 And even then that district is not a

24 majority-minority district. It only got up to 44

25 percent or so, 44, 45 percent if my -- if my memory
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1 serves. And that's even without respecting
2 traditional districting criteria.
3 So that district cannot be -- is not

4 required by the Voting Rights Act, and because it's
5 not required by the Voting Rights Act, it doesn't --
6 cannot serve as a compelling interest to justify the
7 drawing of a district in Northern Florida based on

8 race, okay.

9 So the only -- the only question then is

10 whether or not mere compliance with the Florida

11 Constitution alone by itself is a compelling

12 interest to Jjustify a race-based district.

13 And in this context, where you're having to
14 ignore all traditional districting criteria, which

15 is what the federal courts look at to determine

16 whether or not, vyou know, the district is necessary,
17 it cannot be a compelling interest, for the same

18 reason that we would never say that, if Florida had

19 a law segregating the schools, that that would

20 somehow trump the Equal Protection Clause. Why?

21 Because, you know, the Florida Constitution says so.
22 The only point -- my only point is mere
23 reliance on the Florida Constitution cannot by

24 itself be enough. Now, don't get me wrong. That's

25 not to say that there are other applications of the
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1 Florida Constitution's non-diminishment standard
2 that could be or that could survive strict scrutiny.
3 One example would be i1f you had a
4 sufficiently compact African American community,
5 right, in a district. You can't necessarily just
6 carve up that district. That perhaps -- that

7 perhaps could satisfy strict scrutiny.

8 But what does not and cannot satisfy strict
9 scrutiny is trying to cobble together disparate
10 minority communities from across Northern Florida to

11 cobble together a district that might perform for

12 the minority community.

13 And I think that -- that's where District 5
14 goes wrong because it's clearly cobbled together.

15 ITt's clearly a gerrymander, not unlike the preceding
16 district that went from Jacksonville down to

17 Orlando, vyou know, as a salamander-type district

18 that went from Jacksonville down to Orlando.

19 But that's the -- that's the fundamental
20 problem. There's no compelling interest here

21 because the Voting Rights Act does not require this

22 district to be drawn in Northern Florida, and mere

23 compliance alone without more of the non-

24 diminishment standard in the Florida Constitution

25 cannot satisfy strict scrutiny, at least as the
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1 Supreme Court has explained it.
2 And just to put a bell on all of this, I

9 with other qguestions.

10 RYAN NEWMAN: Thank vyou.

3 mean, the Supreme Court just spoke again just a

4 matter of weeks ago and slapped down a Wisconsin map

5 for containing, you know, improperly racially drawn

6 districts because the --

7 CHATIRMAN SIROIS: Sir, if you'd -- if you'd
8 bring it in for a landing for us, we have members

I could go on and
11 on. To -- yeah. So the Wisconsin -- the Supreme

12 Court came in, sort of struck down the Wisconsin --

13 you know, a summary reversal of the Wisconsin maps
14 for not satisfying strict scrutiny.
15 So strict scrutiny is a very, very high --

16 very high standard, and it just wouldn't satisfy it

17 in this context.

18 CHAIRMAN SIROIS: Thank vyou.

19 Representative Benjamin, I've put you on

20 the list for our second --

21 REPRESENTATIVE BENJAMIN: -

22 CHAIRMAN SIROIS: -- round of questions.

23 REPRESENTATIVE BENJAMIN: I don't -- T
24 don't have -- well --

25 CHAIRMAN SIROIS: Let me -
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1 REPRESENTATIVE BENJAMIN: -- just thank

2 you, Mr. Chair, because that's the heart and the

3 crux of the changes that were made, and I think that
4 analysis was much needed. Thank you.

5 CHAIRMAN SIROIS: Thank you, Representative
6 Benjamin.

7 Representative Joseph, you're recognized.

8 REPRESENTATIVE JOSEPH: Thank vyou,

9 Mr. Chair.
10 Wow, so many questions. FEarlier, you were
11 asked in the Senate to define race neutral in your

12 approach in drawing these maps. Can you define that

13 for us please?

14 CHAIRMAN SIROIS: Mr. Kelly.

15 ALEX KELLY: Thank you, Mr. Chair.

16 Essentially not factoring in race as I'm

17 drawing a district.

18 CHATIRMAN SIROIS: Representative Joseph.
19 REPRESENTATIVE JOSEPH: What, if any,
20 analysis did you do regarding retrogression in

21 creating these maps to analyze both black

22 representation and Hispanic representation or Latino

23 representation?

24 CHAIRMAN SIROIS: Mr. Kelly.

25 ALEX KELLY: Thank you, Mr. Chair.
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1 Great question. And I didn't have a need

2 to with the districts that I was drawing. So I

3 didn't do any kind of analysis like that. Like I

4 didn't do any kind of functional analysis.

5 CHAIRMAN SIROIS: Representative Joseph.

o REPRESENTATIVE JOSEPH: Thank vyou,

7 Mr. Chair.

8 Looking at your version of, I guess, CD 26,
9 which spans from the Everglades to Collier County in
10 Miami all the way to Hialeah, talk to us about your
11 premise in drawing that particular map in crossing

12 over the way you did.

13 CHATRMAN STROIS: Mr. Kelly.
14 ALEX KELLY: Sure. Thank you, Mr. Chair.
15 So that district -- if you -- and if you

16 think about it in the context of the district that
17 the Legislature drew and where I made changes, the
18 eastern boundaries of the district in Miami-Dade

19 County are identical to the boundaries that the

20 Legislature drew. The western half of the county is
21 the portions of the -- portions of the district, I
22 should say, that I drew.

23 So as I was approaching that area with

24 District 18, I described earlier that I was in need

25 of population to complete District 18, and I
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1 assigned Hendry County, the totality of Hendry

2 County as a whole county, to district 18. And using
3 some major roadways in the unincorporated Immokalee
4 area of northern Collier, I then moved a little bit

5 of Collier County into District 18 as well, again

6 though using those major roadways, not splitting any
7 cities in the process.

8 The result of that, I made changes to

9 District 26 exclusively in the -- in the Hendry

10 County side, pulling that district out of Hendry
11 County in its entirety and moving that district,
12 District 26 then, further east into unincorporated

13 East Naples basically and utilizing the major

14 roadways there. There's a few waterways as well, so
15 trying to utilize some clear, natural boundaries.

16 Overall, as I mentioned earlier in my

17 testimony, the Hispanic voting age population of the

18 district is still quite high. It's a little more
19 than 73 percent Hispanic voting age population. So
20 again, I didn't change any of the boundaries in the
21 Miami-Dade County side of the district, just

22 exclusively in the Collier and Hendry side of the

23 district.

24 CHAIRMAN SIROIS: Representative Joseph.
25 REPRESENTATIVE JOSEPH: Thank you,
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DECLARATION OF MATTHEW BARRETO, PHD AND KASSRA A.R. OSKOOIIL, PHD

I Introduction
1. I, Matthew A. Barreto, am over 18 years of age and am competent to testify.
2. I am a Professor of Political Science and Chicana/o Studies at the University of

California, Los Angeles (“UCLA”). I was appointed to the position of Full Professor with tenure
at UCLA in 2015. Prior to that, I was a tenured Full Professor of Political Science at the
University of Washington (“UW?”), and before that, tenured Associate Professor from 2009 to
2014 and started as Assistant Professor from 2005 to 2009 at UW. At UCLA, I am the faculty
director of the Voting Rights Project in the Luskin School of Public Affairs and teach a year-long
course on the Voting Rights Act (“VRA”), focusing specifically on social science statistical
analysis, demographics, and district mapping analysis that are relevant in redistricting expert
reports. I have written expert reports and been qualified as an expert witness more than three-
dozen times in federal and state voting rights and civil rights cases. I have published peer-
reviewed, social science articles specifically about minority representation, voting patterns and
racially polarized voting and have co-authored a software package for use in understanding

district performance and racial voting patterns in redistricting cases.

3. I have been retained as an expert consultant by counties and states across the country
in many matters, advising them on redistricting as it relates to compliance with state and federal
requirements. As an expert witness in VRA lawsuits, my testimony has been relied on by courts
to find in favor of challenges to maps drawn by both Republicans and Democrats. In March
2022, a federal court relied on my analysis of district boundaries and voting patterns to strike
down the defendants’ maps that diluted the African American vote, and order a new map in

Baltimore, Maryland.
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4. I hold a Ph.D. in Political Science from University of California at Irvine. I have

attached my Curriculum Vitae as Exhibit 1.

5. In this matter, I have been assisted by Dr. Kassra A. R. Oskooii, tenured Associate
professor and Provost teaching fellow of Political Science and International Relations at the
University of Delaware. Dr. Oskooii and I have worked on previous voting rights analyses
together, including mapping and districting analyses, and we have co-authored peer-reviewed
social science articles on racially polarized voting patterns. Dr. Oskooii’s research and teaching
focuses on American political behavior, political methodology, political psychology, political
representation, voting rights, and redistricting. Dr. Oskooii has published numerous peer-
reviewed, social science articles in leading journals, including Sociological Methods and
Research, Political Behavior, Public Opinion Quarterly, Political Psychology, British Journal of
Political Science, Electoral Studies, Perspectives on Politics, Urban Affairs Review, State

Politics and Policy Quarterly, and Journal of Public Policy.

6. Of relevance to this report, Dr. Oskooii and I have co-authored a 2022 article in the
journal Sociological Methods and Research titled “Estimating Candidate Support in Voting
Rights Act Cases: Comparing Iterative El & ElI-RxC Methods.” We have also co-developed a
software package called “eiCompare,” which enables social scientists to use aggregate-level
election data to estimate individual-level voting behavior by racial or ethnic group affiliations

and evaluate the performance of enacted, proposed, or illustrative electoral maps.

7. Dr. Oskooii has been retained as an expert witness in redistricting and voting rights
cases such as Dickenson Bay Area NAACP Branch v. Galveston County, No. 22-cv-117-JVB
(S.D. Tex.), Baltimore County Branch of the NAACP v. Baltimore County, No. 21-cv-03232-
LKG (D. Md.), and Reyes v. Chilton, No. 4:21-cv-05075-MKD (E.D. Wash.). He has also been

retained as an expert to advise jurisdictions on redistricting and voting rights compliance,
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including by the State of Maryland. Dr. Oskooii holds a Ph.D. in Political Science from the
University of Washington with specialization in American politics and political methodology,

and his Curriculum Vitae is attached as Exhibit 2.

8. I am being compensated for my work on this case at my standard rate of $450 per
hour. Dr. Oskooii is being compensated at a rate of $300 per hour. Our compensation is not

contingent upon our findings or on the result of this proceeding.

9. References to documents and data we include in this Declaration are meant to provide
examples of supporting information but are not intended to be comprehensive or exhaustive lists
of all known support. The information in this Declaration is based upon information that has
been made available to us or known to us to date. Our work in this matter is ongoing, and we
reserve the right to modify or supplement any conclusions as additional information is made

available or as we perform further analysis.

A. Scope of Work and Summary Findings

10.  We were retained by Plaintiffs’ attorneys to assess the enacted Congressional District
map passed by the Florida Legislature on April 19, 2022 and signed by Florida Governor Ronald
DeSantis. In particular, we analyzed whether or not the adopted map diluted minority voting
strength and diminished opportunities to elect their candidates of choice!, as compared to (i) the
benchmark map, as well as (ii) other unenacted maps proposed by the Florida Legislature. We
also reviewed voting patterns by race and ethnicity to determine if Black and other racial or
ethnic groups were cohesive in support of preferred candidates as compared to white, non-

Hispanic voters. Finally, we examined statements by Governor DeSantis and other policy

! The preferred candidate of minority voters, regardless of that candidate’s race or ethnicity, is called a “candidate of
choice.”

3
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making officials to evaluate whether their public statements matched actual outcomes in the

adopted map.

11.  We conclude that the enacted map, “C0109,” dilutes and diminishes minority voting

strength across the state of Florida and the following:

a.

Florida’s population growth over the last decade was driven by non-white
populations, which are solely responsible for the population increase that resulted

in one additional Congressional seat being apportioned to Florida in 2021.

Despite minority population growth and white population share decline, the
adopted Congressional map dismantles a Black-performing district and
diminishes opportunities for minority voters to elect candidates of their choice as
compared to the benchmark map and alternative options passed by the Florida

Legislature.

Across Northern Florida, Black voters are cohesive and vote together for their
preferred candidates while white voters bloc vote against Black-preferred
candidates. The adopted map cracks a Black community of interest and dilutes

Black voting strength by eliminating a Black-performing district.

In Central Florida, the adopted map cracks Black and Hispanic communities and
diminishes opportunities for minority voters to elect candidates of choice. In the
benchmark map, “FLCD2016,” minority voters were large enough in size to
influence electoral outcomes and elect minority candidates of choice from Tampa
to Orlando in four districts, however in the adopted map, despite gaining an extra
seat in apportionment, minority voters have one fewer opportunity district than

before.
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e. In South Florida, the adopted map closely adheres to racial neighborhood
boundaries well beyond any supposed voting rights justification, including overly
packing Black and Hispanic populations. The adopted map makes additional
race-centered boundary changes beyond the benchmark or alternative maps with

no other justification other than packing Black and Hispanic populations.

f. Statements made by Florida Governor DeSantis and members of his
administration about why the maps passed by the Legislature were vetoed and

why the enacted map was preferred are inconsistent with the actual facts and data.

B. Data and Analytical Approach

12.  For most of our analyses, we rely on the latest redistricting data available in
downloadable format from Florida’s official 2022 redistricting website, which was created by the
Florida House of Representatives and the Florida Senate

(https://www.floridaredistricting.gov/pages/resources). The data contains the population

demographic, voter registration and turnout, and election data that is also found in the
Legislature’s Redistricting Portal available here:

https://web.floridaredistricting.esriemcs.com/redistricting/. This data is made available to

Florida Legislature members, staff, and the public, and has been relied upon by the state of
Florida to produce reports on population summary and statistics, as well as boundary, district

compactness, and functional/electoral performance analyses.?

13. We supplement this data by using Dave’s Redistricting Application (“DRA”)

(https://davesredistricting.org/maps#home) to obtain 2020 5-Year American Community Survey

(“ACS”) Citizen Voting Age Population Data by race and ethnicity for all the Congressional

2 For example, see here: https://www.floridaredistricting. gov/pages/submitted-plans and here:
https://www.flsenate.gov/Session/Redistricting/MapsAndStats.
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districts (“CD”) across the different Congressional maps that we examine herein. Additionally,
we rely on DRA to obtain statewide general elections data from 2016-2020 to produce election
composites for the partisan scores® that we report by Congressional districts and maps. In
constructing the partisan lean composite scores, we used all the election results available on
DRA for the state of Florida, which includes the 2016 and 2020 presidential elections, 2016 and
2018 senatorial elections, 2018 gubernatorial election, and the 2018 election for attorney general.
To obtain Congressional election results, we sourced data from the Florida Department of State,
Division of Elections website

(https://results.elections.myflorida.com/Index.asp?ElectionDate=11/8/2022 & DATAMODE=0.

14.  We downloaded map boundaries from Florida’s redistricting website

(https://www.floridaredistricting.gov/).* This includes boundaries for the FLCD2016 map

(“Benchmark™), the enacted FLCD2022 map (“Adopted”, “C0109"), map S035C8060 passed by
the Florida Senate on January 19, 2022 (“SC8060”’), map HOOC8019 passed by both Florida
House and Senate on March 4, 2022 (“HC8019”), and map HOOC8015 passed by both Florida
House and Senate on March 4, 2022 as a secondary map that was intended to be enacted if the
primary map (i.e., HC8019) was found to be invalid by the court (“HC8015”"). We also

downloaded map boundaries for the 2022 State House and Senate maps.

15.  To produce map boundary comparison figures, we used ArcGIS redistricting

application developed by Esri (https://www.esri.com/en-us/arcgis/about-arcgis/overview) and

imported block group level 2020 Decennial Census redistricting data (P.L. 94-171) as reported

by the U.S. Census Bureau to depict population concentrations by race and ethnicity.

3 For more information on DRA’s composite partisan scores, see: https:/medium.com/dra-2020/district-statistics-
280ea441569b

4 The benchmark and enacted Congressional map shapefiles can also be found here:
https://www.flsenate.gov/Session/Redistricting/MapsAndStats
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16.  Other population demographic data was obtained from the 2010 and 2020 Decennial
Census redistricting data (P.L. 94-171). We also obtained data from the U.S. Census American
Community Survey (ACS) for 2021. When the ACS releases the 2022 data, we plan to analyze

any changes in population demographics.

17.  To conduct functional/electoral performance analyses, we used Florida’s Esri
Redistricting Online Application and associated data made available here:

https://web.floridaredistricting.esriemcs.com/redistricting/. For ease of presentation, we

produced functional/electoral performance plots by Congressional districts using the ggplot2

package (https://ggplot2.tidyverse.org/reference/ggplot.html) in R, which is a statistical

computing and graphics software (https://www.r-project.org).

18.  To empirically examine racial and ethnic groups’ candidates of choice, we conducted
racially polarized voting (“RPV”) analyses using Ecological Inference (“EI”)°, which has been
deemed the ““...benchmark method courts rely upon to evaluate RPV patterns in voting rights
lawsuits.”® More specifically, we estimated candidate vote choice by race and ethnicity using

King’s Iterative EI ” and EI Rows by Columns (“RxC”)® methods available in the “eiCompare”

R software package’ available on GitHub (https:/github.com/RPVote/eiCompare). For all the

5 “Ecological inference is the process of using aggregate (i.e., “ecological”) data to infer discrete individual-level
relationships of interest when individual-level data are not available.” (page 2) King, G. and Roberts, M., 2012. El: a
(n R) program for ecological inference. Harvard University.

¢ Barreto, M., Collingwood, L., Garcia-Rios, S. and Oskooii, K.A., 2022. Estimating candidate support in Voting
Rights Act cases: Comparing iterative EI and EI-Rx C methods. Sociological Methods & Research, 51(1), pp.271-
304 (quote at p.276).

7King, G., 2013. A solution to the ecological inference problem. In A Solution to the Ecological Inference Problem.
Princeton University Press.

8 Rosen, O., Jiang, W., King, G. and Tanner, M.A., 2001. Bayesian and frequentist inference for ecological
inference: The RxC case. Statistica Neerlandica, 55(2), pp.134-156.

? Collingwood, L., Oskooii, K., Garcia-Rios, S. and Barreto, M., 2016. eiCompare: Comparing Ecological Inference
Estimates across EI and EI: RxC. R J., 8(2), p.92.
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RPV analyses, we rely on election data and voter turnout by year and race/ethnicity made

available on Florida’s official 2022 redistricting website.

19.  We have reviewed the Fair Districts Amendments to the Florida Constitution, Fla.
Const. Art. III, § 20. We understand that Section 20 of the Florida Constitution regulates
Congressional reapportionment. This provision includes “Tier 1" standards and “Tier 2”
standards. Tier 1 standards require that: (1) no apportionment plan or district shall be drawn
with the intent to favor or disfavor a political party or an incumbent; (2) districts shall not be
drawn with the intent or result of denying or abridging the equal opportunity of racial or
language minorities to participate in the political process or to diminish their ability to elect
representatives of their choice; and (3) districts shall consist of contiguous territory. Fla. Const.
Art. 111, § 20(a). Tier 2 standards, which are subordinate to Tier 1 standards in the event of a
conflict, require that: (1) districts shall be as nearly equal in population as is practicable; (2)
districts shall be compact; and (3) where feasible, districts shall utilize existing political and

geographical boundaries. '

20. We have also reviewed the April 3, 2023 Expert Report by Professor Morgan Kousser

and have relied on the information he has presented.

10 Fla. Const. Art. III, § 20 provides that: “(a) No apportionment plan or individual district shall be drawn with the
intent to favor or disfavor a political party or an incumbent; and districts shall not be drawn with the intent or result
of denying or abridging the equal opportunity of racial or language minorities to participate in the political process
or to diminish their ability to elect representatives of their choice; and districts shall consist of contiguous territory;”
“(b) Unless compliance with the standards in this subsection conflicts with the standards in subsection (a)1 or with
federal law, districts shall be as nearly equal in population as is practicable; districts shall be compact; and districts
shall, where feasible, utilize existing political and geographical boundaries;” and “(c) The order in which the
standards within subsections (a) and (b) of this section are set forth shall not be read to establish any priority of one
standard over the other within that subsection.”
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IL. Findings

A. Changing Demographics in Florida

21.  Examining population changes reported in Table 1 across the 2010 to 2020 decennial
Census reveals that Florida’s total population grew by about 2.7 million during that decade. This
growth resulted in the net gain of one additional Congressional seat for Florida under national
apportionment, bringing Florida’s total to 28 Congressional districts. However, the growth was
not equal across racial and ethnic groups, with white, non-Hispanic population growing the
slowest at only about a 2% growth rate. Indeed, Florida’s population is considerably less white
today than it was ten years ago. According to decennial Census data, Florida was 57.9% white in
2010 and fell to 51.5% white in 2020, a drop of 6.4 percentage points. In direct contrast, the
non-white population in Florida grew at a rate 11.7 times more rapidly than the white population.
Overall, Florida’s white population grew by 215,822 while Florida’s non-white population grew
by 2,521,114 in ten years. According to the Florida Constitution, these racial and ethnic
population changes must be reflected in the adopted redistricting map— “districts shall not be
drawn with the intent or result of denying or abridging the equal opportunity of racial or
language minorities to participate in the political process or to diminish their ability to elect

representatives of their choice.” Fla. Const. Art. 11, § 20(a).
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Table 1: Population Change State of Florida, 2010 — 2020 Decennial Census

2010 Census 2020 Census Change Diff
Total Population 18,801,251 21,538,187 2,736,936 14.6%
Hispanic 4,223,800 22.5% 5,697,240 26.5% 1,473,440 349% 4.0%
Non-Hispanic 14,577,451 77.5% 15,840,947 73.6% 1,263,496 8.7% -4.0%
White 10,884,681 57.9% 11,100,503 51.5% 215,822 20% -6.4%
Black 2,851,091 152% 3,127,052 14.5% 275,961 9.7% -0.6%
American Indian 47.265 0.3% 42169  0.2% -5,096 -10.8% -0.1%
Asian 445,216 2.4% 629,626 2.9% 184,410 414%  0.6%
Native Hawaiian PI 9,725 0.1% 11,521  0.1% 1,796  18.5% 0.0%
Other 48,462 0.3% 137,933  0.6% 89,471 184.6%  0.4%
Two or More Races 291,011 1.6% 792,143  37% 501,132 1722% 2.1%

22.  The population change trends are even more stark when considering the most recent

data from the Census Bureau, the 1-year American Community Survey (“ACS”). According to
the 2021 ACS data reported in Table 2, the white population’s share of the statewide population
has continued to shrink, dropping from 51.5% to 51.1% in just one year. Despite the fact that
whites only represent 51% of the state population, 20 of 28 Congressional districts (71%) are

represented by white voters’ candidates of choice.

23.  Looking closer at the population shifts across ten years of ACS data representing the
two redistricting years (2011 to 2021) makes clear that among the four largest racial and ethnic
groups in the state, the smallest raw growth, and the smallest growth rate was among white, non-
Hispanics. From 2011 to 2021 Florida added 2,511,214 non-whites for a growth rate of 30.9%

compared to white growth of only 212,372 for a growth rate of 1.9%.

10
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Table 2: Population Change of the State of Florida, 2011 — 2021 Census 1-year ACS

2011 ACS 2021 ACS Change Diff
Total Population 19,057,542 21,781,128 2,723,586  14.3%
White NH alone 10,927,459  57.3% 11,139,831 51.1% 212372  19% -62%
Hispanic 4355051  229% 5830915 26.8% 1475864 339%  3.9%

Black alone or in comb. 3,245,366 17.0% 3,848,174 17.7% 602,808 18.6%  0.6%
Asian alone or in comb. 585,292 3.1% 822,675 3.8% 237,383  40.6%  0.7%

Total non-White 8,130,083 42.7% 10,641,297 48.9% 2,511,214 309%  6.2%

B. The Adopted Congressional Plan Cracks and Dilutes Black Voting Strength in

Northern Florida

24.  The benchmark map contains a district in Northern Florida that elects Black voters’
preferred candidates of choice to Congress. In elections throughout the decade for 2012, 2014,
2016, 2018, and 2020 African American preferred candidates'' have been able to win election to

Congress in what had been numbered Florida’s 5™ Congressional District.

25.  The enacted map signed by Governor DeSantis purposefully cracks and dilutes
African American voting strength in Northern Florida and resulted in no Black-preferred
candidates elected to office in the Northern Florida region under the new Congressional map,
C0109. For the first time since 1992, the large and cohesive Black community in Northern
Florida was not able to elect a candidate of choice to Congress in the 2022 election. African

American incumbent Alfred Lawson was drawn out of his former district and into a new district

! Different versions of the minority district in Northern Florida; referred here as “the district.” Corrine Brown won
the district in 2012 and 2014. In 2016, 2018, 2020 Alfred Lawson won the district.

11
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(CD2) and lost to Neal Dunn by nearly 20 percentage points. Dunn was heavily preferred by

white voters, while Lawson was heavily preferred by Black voters.

26. Asreported in Table Al in Appendix A, Representative Lawson’s former district
(CD5) was a majority-minority voting age population (“VAP”), and citizen voting age
population (“CVAP”) district with the largest share of the eligible electorate being Black
(46.7%) and represented a clear and cohesive community of interest. Other maps proposed and
passed by the Florida Legislature kept, to different degrees, this district intact. In stark contrast,
the adopted map split apart and cracked the Black population, separating it within the city of

Jacksonville as well as areas connected to Tallahassee.

27.  We outline these changes in detail, beginning by visually depicting the cracking of the
Black population in the benchmark CD5. Figure 1 shows Northern Florida’s Congressional
benchmark district boundaries in solid black lines with the adopted Congressional district
boundaries overlayed on top of the benchmark boundaries with dashed red lines. This graphic,
and all the other map Figures presented herein, were produced for illustrative purposes with
ArcGIS redistricting application to visualize VAP racial and ethnic group concentration at the
Census block group-level based on the 2020 Decennial Census redistricting data (P.L. 94-171).
The map Figures are color-coded with dots to depict the VAP concentration of the three largest
racial and ethnic groups in the state of Florida: the green dots represent the non-Hispanic Black
or African American VAP, the pink dots represent the non-Hispanic white VAP, and the orange
dots represent the Hispanic VAP. As this Figure 1 and the zoomed-in Figure 2 illustrate, the
adopted map cracks the Black VAP in benchmark CDS5, dispersing the population across the
newly adopted CDs 2, 3, 4, and 5.

12
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Figure 1: Congressional District boundaries of the 2016 benchmark versus 2022 adopted
map, Northern Florida
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Figure 2: Congressional District boundaries of the 2016 benchmark versus 2022 adopted
map, Northern Florida (zoomed-in)

28.  The cracking of the Black VAP is clearly visible in two areas of Northern Florida.

Within the city of Jacksonville, the adopted boundaries cut through the high-density Black VAP
Census block groups, placing the Eastern part of the city in the newly adopted CD5 and the
Western part of the city in the adopted CD4 (see Figure 3). The division between CD4 and CD5
in Jacksonville is created exactly where the high-density Black VAP Census block groups are
located, as illustrated by the heavy concentration of green dots on the map. To accomplish this

sort of cracking, the map boundary lines run through the middle of the St. Johns River from

13
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Mathews bridge all the way down to where the boundaries of the adopted CD6 begin, at which

point no bridge or roadway connects CD4 to CDS5.

Figure 3: Congressional District boundaries of the 2016 benchmark versus 2022 adopted
map, Jacksonville Region
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29.  The adopted boundaries also cuts off all the Black VAP areas outside of Jacksonville

that connected the benchmark CDS5 to Tallahassee, cracking this population into adopted CDs 2

and 3.

30.  Asillustrated in Figures B1 and B2 in Appendix B, maps SC8060 and HC8015 retain

much of the CD5 benchmark boundaries. As shown in Figure B3, the HC8019 map boundaries

14



Case 4:22-cv-00109-AW-MAF Document 156-6 Filed 05/19/23 Page 17 of 98

do not extend to Tallahassee, but the plan makes a reasonable attempt to create a visually
compact district that keeps much of the city of Jacksonville intact. In contrast to the adopted
map, HC8019 boundaries only cross the St. Johns River through the Henry H. Buchman Bridge
so that Northern Florida residents can travel from the East to the West side of Jacksonville and
remain in CDS5. This cut-off point is also logical because it is where the Southwest boundary line

of the city is located.

31. HC8019’s CDS5 boundaries closely resemble the shape and boundaries of the adopted
State Senate Legislative District 5, which also keep much of the city of Jacksonville and the
high-density Black population areas intact. While Governor DeSantis rejected HC8019, he did
not object, interfere, or comment on the State Senate Legislative District 5 boundaries. Figures 4
and 5 show the similarities between the CDS5 and state Senate District 5 boundaries.

Figure 4: Congressional District boundaries of the 2016 benchmark versus HC8019 map,
Jacksonville Region
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