IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

THE LEAGUE OF WOMEN VOTERS OF FLORIDA;
COMMON CAUSE; JOAN ERWIN; ROLAND
SANCHEZ-MEDINA, JR.; J. STEELE OLMSTEAD
CHARLES PETERS; OLIVER D. FINNIGAN; CASENO.: 2012-CA-2842
SERENA CATHERINA BALDACCHINO; AND
DUDLEY BATES,

PLAINTIFFS,
V.

KENNETH W. DETZNER, in his official

capacity as Florida Secretary of State; THE
FLORIDA SENATE; ANDY GARDINER,

in his official capacity as President of the
Florida Senate; THE FLORIDA HOUSE OF
REPRESENTATIVES; and STEVE CRISAFULLI, in
his official capacity as Speaker of the Florida
House of Representatives, and PAM BONDI, in
her official capacity as Attorney General of the
State of Florida,

DEFENDANTS.

FINAL JUDGMENT ADOPTING REMEDIAL SENATE PLAN

THIS MATTER came before the Court following entry of the Stipulation and Consent
Judgment dated July 28, 2015. The Court has conducted a four-day bench trial during which it
considered testimony from fact and expert witnesses, reviewed and considered documentary
evidence, and heard argument of counsel.

The Court is grateful to the parties for their proposed Final Judgments which the Court
has reviewed. The Court has relied primarily on Plaintiffs’ proposed “Final Judgment Adopting
Remedial Senate Plan™ in writing this opinion and has incorporated it to the extent it reflected the
Courts own findings and opinions based on the evidence presented at trial. The Court has tried to
be mindful of the limited time available to prepare this Final Judgment and apologizes to the

readers of this opinion for any technical errors that may be contained herein. Further, the Court



treated all of Plaintiffs’ and Defendants’ demonstrative exhibits as evidence and admitted them
as such.

Based upon the evidence and argument presented at trial, the Court hereby adopts Plan
CPS-4a as the remedial Senate redistricting plan and finds as follows:

FINDINGS OF FACT
2012 Initial and Enacted Plans

1. On February 9, 2012, the Legislature passed Senate Joint Resolution 1176
apportioning Florida into 120 House districts and 40 Senate districts. In re Senate Joint
Resolution of Legislative Apportionment 1176, 83 So. 3d 597, 600 (Fla. 2012) (“*Apportionment
). In Apportionment I, the Florida Supreme Court, on a facial review, found that the initial
Senate plan (the “2012 Initial Plan™) was “rife with objective indicators of improper intent,” id.
at 654, and invalidated the 2012 Initial Plan and eight districts for failure to comply with the tier-
one and tier-two mandates of Article III, Section 21 of the Florida Constitution, id. at 683.

2. On March 27, 2012, the Legislature passed Senate Joint Resolution 2-B adopting
a remedial Senate redistricting plan (the “2012 Enacted Plan™) in response to Apportionment 1.
Even though there are more registered Democrats than registered Republicans in Florida, id. at
642, the 2012 Enacted Plan contains 22 Republican-performing districts based on the 2012
presidential election, 25 Republican-performing districts based on the 2010 gubernatorial
election, and 23 Republican-performing districts based on the 2008 presidential election. '
Republicans currently hold 26 out of 40 Senate seats under the 2012 Enacted Plan.?

3. The Florida Supreme Court approved the 2012 Enacted Plan based on a facial

review conducted on a limited record. See In re Senate Joint Resolution of Legislative

'J.Ex.6at8.
* See https://www.flsenate.gov/Senators.
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Apportionment 2-B, 89 So. 3d 872 (Fla. 2012) (“Apportionment I"). Following Apportionment
11, Plaintiffs brought this as-applied challenge to the 2012 Enacted Plan.® Plaintiffs asserted both
a whole-plan challenge and challenges to 28 individual districts." The whole-plan challenge
alleged that the 2012 Enacted Plan “was drawn with systemic partisan intent in violation of
Article 111, Section 21, of the Florida Constitution.” Among other things, Plaintiffs asserted that
the Legislature provided non-public draft maps to Republican partisan operatives, solicited
feedback and advice from the operatives, relied on partisan maps submitted by the operatives
through “straw” persons for the enacted districts, and deleted relevant documents.®

4. On July 9, 2015, the Florida Supreme Court affirmed Judge Lewis’s finding of
partisan intent in the 2012 Congressional Plan based, in significant part, on the same conduct
alleged in this as-applied challenge. See League of Women Voters of Fla. v. Detzner, 172 So. 3d
363 (Fla. 2015) (“dpportionment VII'). The Supreme Court, however, ruled that “the burden
should have shifted to the Legislature to justify its decisions in drawing the congressional district
lines.” [d. at 371. As a result, the Supreme Court found that Judge Lewis should have
invalidated additional districts and rejected the Legislature’s 2014 remedial congressional plan.
1d. at 371-72.

5. In light of Apportionment VII, on July 28, 2015, the Senate stipulated that the
2012 Enacted Plan violated Article IlI, section 21 “because the (2012 Enacted Plan] and certain

individual districts were drawn to favor a political party and incumbents.”’ Accordingly, the

*In Apportionment III, the Florida Supreme Court determined that as-applied challenges to state
redistricting plans may be pursued after the initial facial review. See Fla. House of Reps. v. League of
Women Voters of Fla., 118 So. 3d 198 (Fla. 2013) (“Apportionment III).

4 See Pltf. Disclosure of District Challenges dated May 8, 2015.

*Id. at 2.

°Id. at 2-3.

’ Stipulation & Consent Judgment at 2.
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Legislature consented to entry of a judgment in this action invalidating the 2012 Enacted Plan.®
In the Consent Judgment, this Court ordered that the 2012 Enacted Plan “shall not be enforced or
utilized for the 2016 primary and general elections” and directed as follows:

In the remedial proceedings, the burden shall be shifted to Defendants to justify

the Legislature’s decisions in drawing Senate district boundaries, no deference

shall be afforded to the Legislature’s decisions (whether advanced by the whole or

either chamber of the Legislature) regarding the drawing of Senate districts, and

the review of the Remedial Senate Map and individual districts shall be subject to
the same standards as set forth in Apportionment VII.?

The Special Session

6. Under the Consent Judgment, the Legislature had the opportunity to enact a
proposed remedial plan by November 9, 2015.'°

7. Before the Legislature met in special session to consider a remedial plan, the
presiding officers of the Legislature directed legislative staff to draw “base maps” in accordance
with certain directions, including that the maps be prepared according to two methodologies
relating to the splitting of counties.!' At the direction of the presiding officers, staff did not
consider Plaintiffs’ district challenges or prior alternative maps submitted in this case when they
drew the base maps.'” Staff interpreted the Apportionment I decision as holding that it was
“absolutely necessary to stay above 50 percent” minority voting age population in any majority-
minority district that existed in the 2002 Benchmark Plan, even at the expense of tier-two
compliance.”” Finally, staff was instructed to keep total population deviation within a maximum

range of 4.0%."

$Id. at 5-7.

°Id. at 6.

' Id. at 5; see also Agreed Scheduling Order dated August 19, 2015.
''J. Ex. 405.

' Rem. Tr. Vol. 2 at 204:15-205:18.

Y Rem. Tr. Vol. 1 at 95:20-96:11; 98:11-99:8.

). Ex. 405.

Page 4 of 73



8. Staff members Jay Ferrin, Jason Poreda, and Jeff Takacs drew six base maps'” for
the Legislature’s consideration:

a) Plan 9070;

b) Plan 9072;

c) Plan 9074,

d) Plan 9076;

e) Plan 9078; and - (which becomes Plan 9090)

f) Plan 9080 - (which becomes Senate Map 1 when Plan 9080’s South

Florida districts were added to Plan 9078/9090'®).

0. Staff analyzed the base maps with the assistance of counsel and confirmed that all
of the minority districts in each of the six base maps did not diminish the ability of minorities to
elect candidates of their choice in any of their districts."’

10.  On October 19, 2015, the Legislature commenced a special session for the
purpose of enacting a remedial Senate plan.'®

11.  Senator Bill Galvano served as Chairman of the Senate Committee on
Reapportionment during the special session. '’

12.  Senator Galvano also serves as Majority Leader for the Senate and, in that
capacity, is responsible for working on issues that are important to the Republican Caucus.”

13. During the special session, Senator Galvano also served as head of the Florida

Republican Senatorial Campaign Committee.”' In that capacity, Senator Galvano was charged

15 ], Ex. 406; See J. Exs. 73-78.

16 Same Plan - different numbers. Plan 9078 was renumbered to Plan 9090.
" Rem. Tr. Vol. 1 at 115:24-116:20.

' J. Ex. 404.

' Rem. Tr. Vol. 5 at 470:6-9.

* Rem. Tr. Vol. 5 at 466:13-21.
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with fundraising for Republican campaigns, “ensur[ing] campaign success for Republicans in
2016,” and “lead[ing] the Republican Senatorial Campaign to... a victory in 2016.”* This role
required Senator Galvano to be especially concerned with “making sure that Senate campaigns
perform well for the Republican Party.”*

14.  Members of the Republican Caucus of which Senator Galvano is the leader have
elected Senator Galvano to become Senate President in 2018.** Senator Galvano will succeed
Senator Joe Negron and then be succeeded by Senator Wilton Simpson as Senate President.?

15.  Senator Galvano selected Plan 9078 from the six base maps to present to the
Senate Committee on Reapportionment for approval.?® Senator Galvano did not poll the
Committee to decide which map should be put forward.”’

16.  Plan 9078 was one of the best Republican-performing plans among the base maps
and only paired one set of Republican incumbents in the same district (Senator Diaz de la Portilla
and Senator Flores in District 36).”® Among other pairings, every base map except for Plan 9078
paired Senator Galvano, Senator Negron, or Senator Simpson with another Republican senator.”’

17.  Plan 9078 had the second highest total population deviation, the highest standard

deviation, and the lowest metric compactness {(averaging together the Reock, Convex Hull, and

Polsby-Popper scores) of the six base maps.>” Plan 9078 also split four more cities and two more

2 Rem. Tr. Vol. 5 at 467:8-468:6.

2 Rem. Tr. Vol. 5 at 468:11-469:16.

2 Rem. Tr. Vol. 5 at 470:16-19.

* Rem. Tr. Vol. 5 at 466:22-467:1.

» Rem. Tr. Vol. 5 at 467:2-7.

% Rem. Tr. Vol. 5 at 484:21-485:1, 488:13-17.
?’ Rem. Tr. Vol. 5 at 487:20-488:21.

). Fx.416at 2.

*Id

0P, Dem. Ex. 1-2; I. Exs. 73-78.

Page 6 of 73



counties than the lowest base maps.’'

18.  Senator Galvano offered that Plan 9078 outperformed the other base maps based
on a so-called “Pol/Geo” index that is calculated internally by Senate staff.*?

19, The “Pol/Geo” index was created by John Guthrie, the former staff director for
the Senate Committee on Reapportionment.> None of the witnesses at trial participated in the
creation of the index, and no one could explain in any detail how the index is calculated except
that it takes into account city and county boundaries, primary and secondary roads designated by
the U.S. Census Bureau, and bodies of water over five acres in area.”® The testimony reflects
that the index (a) was not updated at any time after Apportionment I and thus does not
incorporate the guidance in that opinion, (b} is not weighted, such that following creeks is given
the same credit as following county boundaries, and (c) assigns no penalty for breaking

boundaries. *°

The result is that a district can score 100% under the “Pol/Geo” index by
exclusively following county roads and creeks, even if the district’s lines break every county and
city boundary in their path. But see Apportionment I, 83 So. 3d at 638 (holding that political
boundaries include “counties and municipalities” and acceptable geographical boundaries
include “rivers, railways, interstates, and state roads,” while “the decision to simply use any
boundary, such as a creek or minor road, would eviscerate the constitutional requirement™).

20.  The failings of the “Pol/Geo” index are best illustrated by Districts 1 and 3 in the
2012 Initial Plan, which the Florida Supreme Court criticized at length for violating the

constitutional requirement of respecting political and geographical boundaries where feasible.

See id. at 656 (citing Senate District 1 as an example of a district that “freely split counties and

3P, Dem. Ex. 3; J. Exs. 73-78.

% Rem. Tr. Vol. 5 at 520:16-18.

3 Rem. Tr. Vol. 1 at 76:25-77:10.

3 Rem. Tr. Vol. | at 76:25-77:10; Rem. Tr. Vol. 2 at 254:22-255:1.

3 Rem. Tr. Vol. 5 at 568:14-569:10; Rem. Tr. Vol. 2 at 250:9-251:22.
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follow[ed] a variety of roads and waterways, including minor residential roads and creeks”); id.
at 663-65 (remarking that the boundary between Districts 1 and 3 “follows no consistent political
or geographical boundary” and instead “follows a variety of boundaries, switching between
major roads (Interstate 10), minor roads, county lines, city boundaries, major waterways, rivers,
and even creeks”). Although Districts 1 and 3 in the 2012 Initial Plan divided every county
along their common border (five in total) and followed minor and constitutionally unacceptable
boundaries, the districts scored 98% and 99% percent on the “Pol/Geo” index.* Accordingly,
the Court finds that the Legislature’s internally calculated “Pol/Geo” index is of limited use as a
reliable way of measuring tier-two compliance. Indeed, the Court notes that witnesses for the
Legislature could not identify a single example in which the Legislature cited or relied on the
“Pol/Geo” index in the nearly four years of redistricting litigation that occurred before this
remedial trial.*’

21.  After a random renumbering of the districts, Plan 9078 was re-designated Plan
9090 with no changes to the districts themselves.>®* On October 23, 2015, the Senate Committee
on Reapportionment approved Plan 9090 for presentation to the full Senate.>

22.  The Senate declined to pass Plan 9090 as drawn by staff. Instead the Senate
passed Plan 9124, based on an amendment offered by Senator Diaz de la Portilla.*? Plan 9124
modified the South Florida districts in Plan 9090, including the district in which Senators Diaz

de la Portilla and Flores had previously been paired.*’ In addition to unpairing those two

incumbents, the reconfigured version of the district where Senator Diaz de la Portilla resides

% . Ex. 7 at 2.

¥ Rem. Tr. Vol. | at 128:14-130:8.

* Rem. Tr. Vol. 5 at 485:2-21: J. Ex. 413.
¥ J.Ex. 14 at 113-115.

5. Ex. 15 at 127, 145; J. Ex. 16 at 50.

“' P Ex. 120.
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went from being Democratic-performing to Republican-performing in the 2012 presidential
election.”?

23.  Following the Senate’s adoption of Plan 9124, House staff members Jason Poreda
and Jeff Takacs prepared Plan 9079 for consideration by the House.*’

24.  Plan 9079 modified Plan 9124 by, among other things, incorporating district
configurations proposed by Plaintiffs in Plan CPS-1, an alternative plan that Plaintiffs submitted
to the Legislature during the special session.”* House staff touted the changes they made based
on CPS-1 as improvements to the map.*> Plan 9079 contained twelve districts derived from Plan
CPS-1.% House staff incorporated these districts into Plan 9079 because they recognized that the
compactness of CPS-1 was “significantly higher beyond the range [legislative staff] had
previously drawn” and that Plaintiffs’ map drawer “had done a very good job with compactness
and keeping cities whole,” particularly in the South Florida districts.?’

25. Among the districts incorporated into Plan 9079 from CPS-1 was Hispanic
District 37, which is nearly identical to District 35 in Plaintiffs’ Plans CPS-3a, 3b, 4a, and 4b.**
During the special session, legislative staff, legislative counsel, Professor Moreno (an expert for
the House), and Senator Galvano all took the position that the South Florida minority districts in
Plan 9079, including District 37, did not retrogress after spending an “inordinate amount of time”

analyzing the issue.*’

* Compare J. Ex. 77 at 7 (District 36) with P. Ex. 120 at 4 (District 37).
¥ P, Ex. 130; Rem. Tr. Vol. 1 116:21-117:9.

S, Ex. 35.

“Rem. Tr. Vol. 1 at 117:10-118:2; 121:21-122:2.

* Rem. Tr. Vol. | at 122:3-12.

" Rem. Tr. Vol. | at 123:3-11; 124:4-11; 1. Ex. 19 at 30.

8 p. Dem. Ex. 25.

* Rem. Tr. Vol. 5 at 498:21-502:15; Rem. Tr. Vol. 1 at 130:9-135:25.
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26.  The House passed Plan 9079, and the Senate and House then convened a

conference committee to attempt to agree on a plan.’® The conference committee recommended
Plan 9079, but the Senate voted against it, and the special session adjourned without a
legislatively enacted remedial plan.s :
27.  During the special session, Plaintiffs submitted three proposed remedial plans to the
Legislature (Plans CPS-1, CPS-2, and CPS-3), along with several letters advocating for their
plans and objecting to the legislative plans under consideration.” Although House staff relied on
CPS-1 to make improvements to the map in drawing Plan 9079, the Plaintiffs argue the
Legislature did not offer any of Plaintiffs’ proposed plans in their entirety for consideration or
for a vote during the special session. The Senate disputed this version of the events and
suggested the Plaintiffs participated when and where they deemed it strategic. The Senate’s view
is that:

In fact, unlike the Senate which presented the testimony of Senator
Galvano to explain the decision making process behind the maps
the Senate submitted, Plaintiffs presented no such testimony for
any of their maps. Throughout the course of this redistricting
cycle, the Plaintiffs have submitted more than 20 maps to courts or
to the Legislature, yet have never explained why they selected
CPS-3a, 3b, 4a and 4b for this Court’s consideration. (Senate
[Proposed] Order Approving Remedial Senate Plan filed
December 23, 2015 - p.11)
Aok ok

Other aspects of Plaintiffs’ process raise additional concerns.
Despite their professed support for transparency, Plaintiffs, Mr.
O’Neill, and their attorneys drew, reviewed, discussed, modified,
and approved their maps in a closed process. And despite the
Legislature’s invitation to participate in the public process,
Plaintiffs waited until after the first Senate plan passed the Senate
Committee on Reapportionment before sending their 9lan to the
Legislature on the eve of the vote on the Senate floor.>® After the

*“Rem. Tr. Vol. 5 at 496:6-497:13.
I Rem. Tr. Vol. 5 at 502:16-23.

** P. Ex. 2-5; S. Ex. 35.

51 Plaintiffs Ex. 4.
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House Committee on Redistricting passed its own remedial plan,
Plaintiffs submitted two more maps, apparently engaging in a
game of “leapfrog” in which they awaited the Legislature’s map
and then attempted to draw a map that was marginally better on
certain tier-two metrics.”® But, as Plaintiffs’ map drawer testified,
a skilled map drawer can always improve a given map on the tier-
two metrics.’® And, as Judge Lewis found in the congressional
case, “changes which improve tier two performance somewhat”
may be “motivated by a desire to affect political performance.”
Order Approving Remedial Plan at 9, Romo v. Detzner, 2012-CA-
412 (Fla. 2d Cir. Ct. Oct. 9, 2012). Thus, while the Legislature’s
process was transparent, Plaintiffs deliberately chose to limit the
record by which this Court could discern their true motivations,
and their efforts to create maps with better compactness scores
does not persuade this Court that Plaintiffs’ maps are in fact the
“best.” (Senate [Proposed] Order Approving Remedial Senate
Plan filed December 23, 2015 - p.12)

Irrespective of each parties’ claims, what is clear is that no map came out of either the
Legislature as a whole or from the Senate as a body that was the product of a majority of the
members.

The Proposed Remedial Plans

28.  Having made the above factual findings concerning the special session, this Court
will now turn to the parties’ respective remedial plans. Consistent with the framework outlined
by the Florida Supreme Court in both Apportionnient VII and in League of Women Voters of Fla.
v. Detzner, 2015 WL 7753054 (Fla. Dec. 2, 2015) (“Apportionment VIII”), and consistent with
Judge Lewis’s approach during the congressional remedial proceedings, the Court will first
address the Senate’s proposed plan, Senate Map 1. The Court will then address Plaintiffs’
proposed plans — CPS-3a, 3b, 4a and 4b — and the parties’ expert testimony and other evidence
offered at trial. Mindful of this Court’s duty to adopt the plan that best and most faithfully

fulfills all constitutional requirements, this Court will then evaluate Senate Map 1 in light of

* Plaintiffs Ex. 5.
* Rem. Tr. Vol. 6. 733.
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Plaintiffs’ alternatives, the Senate’s burden of proof, and the parties’ whole plan and individual
district challenges without affording any deference to the Senate.
Senate Map 1

29.  As a result of the Legislature’s failure to adopt a remedial plan, this Court
commenced proceedings to judicially adopt a remedial plan and directed the parties to submit
proposed remedial plans by November 18, 2015.%

30.  The Senate elected not to submit either Plan 9124 (passed by the Senate) or Plan
9079 (passed by the House) in these remedial proceedings. Instead, the Senate offers a plan
designated “Senate Map 1" that was neither passed nor even considered by either chamber.”’

31. On October 24, 2015, well before the end of the special session, Senator Galvano
directed staff member Jay Ferrin to draw Senate Map 1 by combining Plan 9090 (formerly base
map Plan 9078) with the South Florida districts in base map Plan 9080.%

32.  Staff did not independently choose to combine Plans 9078/9090 and 9080 as part
of their map drawing efforts, and they did not include such a combination in the six base maps
offered for the Legislature’s consideration.” Senator Galvano did not seek the advice or input of
staff regarding the merits or tier-two impact of combining Plans 9078/9090 and 9080.%

33.  No legislator other than Senator Galvano participated in the decision to combine

Plans 9078/9090 and 9080 into a single map.®' Senator Galvano conceded at trial that this “was

% Amended Scheduling Order dated November 12, 2015 at 1-2.

7], Ex. 1.

*® p. Ex. 52.

* Rem. Tr. Vol. 2 at 223:16-224:18

% Rem. Tr. Vol. 5 at 502:24-504:1, 504:24-505:19; Rem. Tr. Vol. 2 at 224:2-9.

8 See Senate’s Second Corrected Disclosure of Proposed Remedial Plan dated November 20, 2015 at 2;
Rem. Tr. Vol. 5 at 503:17-19.
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Senator Galvano creating a map himself” and that he “created a new map” by combining two
base maps that staff themselves had not combined.®

34.  Although Senator Galvano directed Jay Ferrin to prepare Senate Map 1 for
submission, he ultimately decided not to offer it for the Legislature’s consideration during the
special session and instead kept Senate Map 1 “on the shelf” in legislative parlance.® As a
result, Senate Map 1 was never offered, considered, or voted on during the special session. But
the Senate maintains that Plaintiffs view is too partisan and harsh in its rendition of what was
happening within the halls of the Legislature. The Senate view is that:

During trial, Senator Galvano provided several reasons why he
selected Senate Map | over plans previously considered by the
Senate. He testified that even though the Senate had passed map
9124, he did not feel comfortable in presenting a map that had
been explicitly rejected by the House.** Senator Galvano felt that
filing Plan 9124 might provoke the House to file plan 9079, which
had passed the House, as a competing plan; and Senator Galvano
did not want the two chambers to file competing maps as had
recently hapgened in the case considering congressional
redistricting. ®  Senator Galvano knew that the House had
supported the base map-drawing process and suspected that the
House would not oppose the Senate’s presentation of one of the six
base maps—or some combination thereof—in this proceeding.®®
Senator Galvano testified that he understood that each sandbox
within the six base maps was constitutionally compliant, and
therefore swapping one sandbox for another would also produce a
constitutionally compliant map. * (Senate [Proposed] Order
Approving Remedial Senate Plan filed December 23, 2015 - pp.7-
8) Kk R

Senator Galvano also explained why he felt Senate Map 1, which
is composed of the base map 9078 with the South Florida
“sandbox” (including the counties of Palm Beach, Broward,
Miami-Dade, and Monroe) from base map 9080, was an ideal plan

52 Rem. Tr. Vol. 5 at 505:20-506:1, 525:23-526:2.
5 Rem. Tr. Vol. 5 at 504:8-23, 506:13-18.

64 Rem. Tr. Vol. 5. 507-08.

85 Rem. Tr. Vol. 5. 511-13, 558.

66 Id.,

67 Rem. Tr. Vol. 5. 546.
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35.
Plan 9078/9090 or any of the other base maps. Under Senate Map 1, there are 23 Republican-
performing districts based on the 2012 presidential election, 24 Republican-performing districts
based on the 2010 gubernatorial election, and 22 districts Republican-performing districts based
on the 2008 presidential election.”” Senate Map 1 eliminates the sole pairing of Republican
incumbents in Plan 9078/9090 by combining the Republican incumbent friendly North and

Central Florida in Plan 9078/9090 with Republican incumbent friendly South Florida in Plan

9080.™

36.

and still underperforms many of the other base maps in tier-two compliance.

to present to the Court. Twenty-eight of the 40 districts in Senate
Map 1 follow Plan 9090, a base map advanced by the Senate
Committee on Reapportionment which addressed concemns
senators had expressed about the configuration of Tampa Bay
found in four base maps.®® Senate Map 1 also shared 28 districts
with map 9124, which the full Senate had passed.69 Senator
Galvano instructed Jay Ferrin to add the South Florida “sandbox”
from Plan 9080, which had a more-compact configuration of the
South Florida sandbox than 9090.”° The change also served to
address concemns expressed on the Senate floor about the
configuration of South Florida in Plan 9090.”" Senator Galvano
did not consider whether his configuration would pair any Senate
incumbents or favor or disfavor incumbents or political parties;
instead his goal was to create a constitutionally compliant map.”
(Senate [Proposed] Order Approving Remedial Senate Plan filed
December 23, 2015 - pp.8-9)

Senate Map 1 performs better for Republicans and better protects incumbents than

Senate Map | only marginally improves tier-two compliance over Plan 9078/9090

75

88 Rem. Tr. Vol. 5. 512.

% Rem. Tr. Vol. 5. 558.

" Rem. Tr. Vol. 5. 558..

"' Rem. Tr. Vol. 5. 558.

2 Rem. Tr. Vol. 5. 563.

P, Dem. Ex. 4;J.Ex. L at 7.
"J. Ex.416at 1.

™ p. Dem. Ex. 1-3; J. Exs. 73-78.
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37. Senate Map | has, on average, a Reock score of 0.43 and a Convex Hull score of
0.79. It splits sixteen counties and fourteen cities. The most overpopulated district in Senate
Map 1 is District 7 (7,695 people for a deviation of 1.6%), and the most underpopulated district
in Senate Map 1 is District 19 (-6,934 people for a deviation of 1.5%). Total deviation in Senate
Map 1 (i.e., the difference between the most overpopulated district and the most underpopulated
district) is 14,629 people, or 3.1%."

38.  The total population deviation of Senate Map 1 is over 50% greater than the 2.0%
total deviation in the invalidated 2012 Initial Plan and the 2.0% total deviation in the admittedly
unconstitutional 2012 Enacted Plan.”’

39.  Based on the findings of fact set forth above, and after carefully considering the
testimony, demeanor, and credibility of the various witnesses, this Court finds, by the greater
weight of the evidence, that Senate Map 1 was created to favor the Republican party and
incumbents. Further, Senate Map 1’s political performance lends credibility to the inference that
it was created to intentionally favor the Republican Party and incumbents. The Court relies on
the following circumstantial evidence to reach its finding of improper intent:

a. The Senate repeatedly lauded the efforts of its staff, relied exclusively on staff
testimony for the fact witness portion of its case-in-chief, and highlighted the sterile environment
that it created so that staff could draw Senate Map 1 without improper partisan influence. Yet
the testimony reveals that the Senate intentionally rejected the work product of its staff and
instead submitted a plan that legislative staff did not initially create. Indeed, the Senate did not

even consult staff about the merits of combining Plans 9078/9090 and 9080 into a single plan,

7 Ex.1lat2.
7Y Ex.lat2;J. Ex.6at2;] Ex. 7at2.
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and the resulting map is more favorable to the Republican Party and incumbents than any of the
maps that staff drew.

b. The person who admittedly created Senate Map 1 — Senator Galvano — was the
Majority Leader of the Republican Caucus and head of the Republican Senatorial Campaign
Committee. These roles required Senator Galvano to consider partisanship and benefiting
Republican incumbents to effectively perform his duties, and presumably he was counting on the
continued support of the Republican senators who committed to elect him Senate President in
2018. Those conflicting roles leaves Senator Galvano open to the charge that he was acting in a
partisan manner when he created Senate Map 1. However, this Court finds that charge “of having
conflicting roles” to be a remote inference, as anyone who is in the leadership ranks of a partisan
institutional body will likely have several roles to play. Based on his testimony and attendance at
trial it appears to this Court that Senator Galvano did all that he could, under less than optimal
circumstances, to provide a Senate redistricting map for the citizens of Florida. Senator Galvano
testified that he was unaware of the partisan performance of the base maps and that the
Legislature did all that it knew how to do to insulate the redistricting process from partisan
influences. In the less than optimal circumstances he found himself in, Senator Galvano would
have benefited his efforts if he had not acted alone and had consulted with others to the extent
possible. In acting alone the he has left himself open to the charge of acting in a partisan manner
as it relates to how Senate Map 1 came into being. The Court finds that, in acting alone,
irrespective of the circumstances the Senate found itself in, the inference of partisan intent is
reasonably supported.

C. The record shows Senate Map 1 is within a pattern of selected maps that
progressively favored the Republican Party and incumbents. Plan 9078, was one of the most

favorable base maps in terms of Republican performance and the most favorable base map for
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Republican incumbents, and then performance was improved for the Republican Party and
incumbents when Plan 9078/9090 was combined with Plan 9080 to form Senate Map 1. The
Court finds that, the continually improving political performance that resulted in Senate Map 1,
reasonably supports the inference of partisan intent.

d. Although the Senate stipulated that the 2012 Enacted Plan had been drawn with
impermissible partisan intent, Senate Map 1 matches the Republican performance of 2012
Enacted Plan based on the 2008 and 2012 presidential elections and contains only one fewer
Republican seat based on the 2010 gubernatorial election. Thus, Senate Map 1 maintains
essentially the same Republican performance as a map that was admittedly “drawn to favor a
political party and incumbents” in violation of Article III, Section 21.™ Political performance
data is a reliable lens by which to measure a map’s overall compliance with the Constitutional
requirement that no map “. . . .be drawn with the intent to favor or disfavor a political party ... .”
In fact, in a minority district, it is the standard by which lawful compliance is determined. The
same should hold true in non-minority districts. When the political performance of a map in non-
minority districts is outside the bounds of reasonable expectation based on objective metrics
then, absent an explanation, it provides a reasonable basis for an inference of partisan intent. The
Supreme Court in Apportionment 1 held that “. . . . although effect can be an objective indicator
of intent, mere effect will not necessarily invalidate a plan.”, it also held that “While we agree
that the standard does not prohibit political effect, the effects of the plan, the shape of the district
lines, and the demographics of an area are all factors that serve as objective indicators of intent.”

»79

(e.s.). In this case we have more than ‘mere effect””, we have an established pattern of map

selection that reasonably indicates an intent to choose the best performing map for the

" Stipulation & Consent Judgment at p.1.
7 Definition of the word “mere” includes: By itself, by itself and without anything more. Encarta World
English Dictionary, First Edition, 1999,
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Republican party. Although, in this case the Court has found more than “mere effect” the issue of
political performance appears to be an issue which will surface every time a redistricting map is
challenged. Political map drawing is no longer an art but a very sophisticated and precise
science. The results and each of the factors that help contribute to the overall result of a map,
which is drawn to determine political boundaries are now done by computer programs and
results are known instantly of even the slightest movement of a boundary in one direction or
another. How a map performs politically is the first thing people want to know about a proposed
redistricting map. It is true in this case and, I suspect it will remain true for as long as we livein a
competitive democracy. Its human nature, its human political nature. That is why a clear
boundary needs to be established regarding the political performance of a redistricting map. If
the political performance of a proposed map is outside the bounds of reasonable expectation then
the Legislature needs to understand that an explanation will be required to avoid an inference of
improper partisan intent.** While the Senate maintains that the selection of Senate Map 1 was
without partisan intent and that all safeguards were taken to insulate staff from outside political
influence, it is difficult to infer anything other than impermissible partisan intent in the selection
of Senate Map! based on its political performance.

e. The Senate rejected more tier-two compliant district configurations drawn by staff
(including other base maps and Plan 9079) and attempted to rely on metrics that had never
previously been relied upen — such as the “Pol/Geo” index - to justify its proposed district
configurations.

f. Plaintiff’s alternative plans demonstrate that more tier-two compliant

configurations are feasible without violating any tier-one mandate.

80 That same principle would apply to maps submitted by challengers to a legislative redistricting map if it
seeks to become the “map” rather than just a tool to point out weakness in the legislative map. See finding
in last sentence of paragraph 85 of this Final Judgment.
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Plaintiffs’ Proposed Remedial Plans

40, Plaintiffs have submitted four alternative remedial plans — CPS-3a, 3b, 4a, and
4b.*' The following is a summary of the four plans:

a. CPS-4a — Plaintiffs offer CPS-4a as their principal alternative map. CPS-4a has,
on average, a Reock score of 0.51 and a Convex Hull score of 0.81. It splits sixteen counties and
eleven cities. The most overpopulated district in CPS-4a is District 22 (4,385 people for a
deviation of 0.9%), and the most underpopulated district in CPS-4a is District 35 (-4,617 people
for a deviation of 1.0%). Total deviation in CPS-4a from ideal population is 9,002 people, or
1.9%. As is explained in more detail below, CPS-4a contains four Hispanic-performing districts
in South Florida, compared with only three in Senate Map 1, Plans CPS-3b and 4b, and Plan
$17S0036 (the “2002 Benchmark Plan™).*

b. CPS-3a — Compared with CPS-4a, CPS-3a keeps an additional county whole by
reducing compactness and slightly increasing population deviation, but still maintains
substantially higher compactness metrics and lower population deviation than Senate Map 1.
CPS-3a has, on average, a Reock score of 0.50 and a Convex Hull score of 0.80. It splits fifteen
counties and ten cities. The most overpopulated districts in CPS-3a are Districts 15 and 26
(4,700 people for a deviation of 1.0%), and the most underpopulated district in CPS-3a is District
35 (-4,617 people for a deviation of 1.0%). Total deviation in CPS-3a from ideal population is

9,317 people, or 2.0%. CPS-3a, like CPS-4a, contains four Hispanic-performing districts in

81 Before trial, Plaintiffs corrected an error in their initially submitted CPS-3b and filed and served the
revised plan as *“CPS-3b_comrected.” References to CPS-3b in this final judgment are to CPS-
3b_corrected.

5 Compare ). Ex. 4at2withJ.Ex. 1 at2,J. Exs.3and 5 at 2, and J. Ex. 8 at 2.
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South Florida.*

c. CPS-3b and CPS-4b — CPS-3b and CPS-4b are alternative configurations of Plans

3a and 4a that contain only three Hispanic-performing districts in South Florida. CPS-3b has, on
average, a Reock score of 0.50 and a Convex Hull score of 0.81. It splits fifteen counties and ten
cities, and has a total deviation of 9,317 people or 2.0%. CPS-4b has, on average, a Reock score
of 0.51 and a Convex-Hull score of 0.81, splits sixteen counties and eleven cities, and has a total
deviation of 9,002 people or 1.9%.%

41.  Plaintiffs’ proposed plans were drawn by John O’Neill (“O’Neill”), the same
person who drew CP-1, which was approved by Judge Lewis and the Florida Supreme Court in
Apportionment VIII and now serves as the official congressional redistricting plan for the State of
Florida.®

42.  The Court heard extensive .testimony from O’Neill regarding the drawing of
Plaintiffs’ proposed maps, with the opportunity for cross-examination by the Senate, and the
Court closely observed O’Neill’s demeanor.

43.  O’Neill explained how his approach to map drawing was designed to be
objective, to avoid arbitrary or subjective decisions, and to achieve the highest compactness and
lowest population deviation at successive numbers of split counties®® — ultimately, alternatives
with 15 and 16 split counties, respectively. O’Neill described taking an objective approach that
began by identifying whole-county groups within which one or more compact districts could be

drawn with nearly ideal population, while minimizing the number of split counties. In that

“J Ex.2at2;J.Ex.4at2,

“J. Ex.3at2;J. Ex. 5at 2,

¥ Rem. Tr. Vol. 6 at 614:20-615:3; see also, Final Judgment Adopting Remedial Congressional
Redistricting Plan dated December 22, 2015 and entered in Case Nos.: 2012-CA-00412 and 2012-CA-
00490.

% Rem. Tr. Vol. 6 at 617:21-620:1 1,622:7-623:4.
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regard, he eventually divided up Florida’s 67 counties into a series of 10 whole-county groups
that limited the number of split counties to 15, as reflected in Plan CPS-3a.*’

44.  Legislative staff likewise created whole-county groupings in their approach to
drawing Senate Map 1. In fact, of the 10 whole-county groups in CPS-3a and CPS-3b, 6 are the
same in Senate Map 1 (the “Identical Whole-County Groups™).*®* O’Neill’s approach, however,
incorporated a more exacting approach to the tier-two requirements of compactness and nearly
equal population deviation. Specifically, within the Identical Whole-County Groups, O'Neill
drew the districts to achieve high average compactness, respect political and geographical
boundaries, generally divide population deviations evenly between districts in each whole-
county group, and always avoid population deviations greater than 1%.*” As a consequence,
O’Neill’s objective approach yielded more compact districts on average, and yielded lower and
more even deviations among the districts in each Identical Whole-County Group, except in one
instance where O’Neill adopted a more compact configuration of Plaintiffs’ Districts 4 and 9,
which was derived from the House’s Plan 9079.%

45.  In the rest of Florida, O’Neill identified whole-county groups that were different
from Senate Map 1> In regard to Plans CPS-3a and CPS-3b, O’Neill described his selection of
different whole-county groups in Central North and West Florida as being driven, initially, by a
desire to minimize county splits and avoid unnecessary population deviations.”> The different

whole-county groups that O’Neill selected allowed him to draw CPS-3a and CPS-3b with one

 Rem. Tr. Vol. 6 at 623:25-625:3; P. Dem. 38
% p. Dem 39.

¥ Rem. Tr. Vol. 6 at 625:14-630:22

% p. Dem. 39; Rem. Tr. Vol. 6 at 630:23-632:11.
" See P. Dem. 41.

% Rem. Tr. Vol. 6 at 635:17-638:8.
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fewer split county than Senate Map 1,” avoid population deviations of greater that 1% (which
Senate Map 1 exceeded in 14 districts),”* and draw substantially more compact districts than in
Senate Map 1.

46.  Similarly, in Plans CPS-4a and CPS-4b, O’Neill identified whole-county groups
that were different from Senate Map 1 in North Florida.”® O’Neill described exploring whether
he could achieve higher compactness and lower population deviations by increasing the number
of split counties from 15 to 16.”” As reflected in CPS-4a, O’Neill selected a configuration that
resulted in a significant increase in average compactness throughout a region that included 15
districts in North Florida.”®

47.  After considering the testimony of O’Neill and reviewing the resulting maps, the
Court, like Judge Lewis, finds that O’Neill’s testimony was credible and that O’Neill’s approach
to drawing the map was logical and effective, resulting in the most tier-two compliant district
configurations offered in these proceedings. Mr. O'Neill is a talented young man who I am sure
initially had no idea that his every action in drawing the Plaintiffs’ maps would be subject to
scrutiny and cross-examination in a court of law. This Court allowed the details of Mr. O’Neill’s
map drawing and his prior map drawing associations to be examined and presented to the

Court.”” Again, we come to the issue of knowledge of political performance data for non-

% P. Dem. 44, 50.

**P. Dem. 41, 48, 50

% Rem. Tr. Vol. 6 at 647:21-649:16; P. Dem. 43, 47, 50.

*P. Dem. 46.

* Rem. Tr. Vol. 6 at 654:14-655:8,

% P. Dem. 46, 58.

9 There was a clear perception by this Court that the Defendants’ believed their right to a fair trial was
being abridged by any attempt to judicially restrict or limit the discovery regarding Plaintiffs’ and their
agents motivations regarding when, how and with what knowledge their maps were drawn. The
Defendant’s maintain Plaintiffs are nothing but a proxy for the opposing political party. Therefore, in
order to insure a complete record and to address Defendant’s concerns this Court allowed full discovery
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minority districts. While it appears that the use of political performance data for non-minority
districts is evidence of improper partisan intent, it is amazes me that, as to both sides, that maps
drawn without such knowledge don’t end up totally out of whack with what would be the
reasonably expected political performance.

48. The Court further finds that O’Neill did not draw CPS-3a, 3b, 4a, or 4b with the
intent to favor or disfavor any political party or incumbent. O’Neill was instructed by counsel
for Plaintiffs to draw the most constitutionally compliant map possible without considering
partisan data (except to the extent necessary to assess minority districts) or incumbent
information or drawing districts with partisan intent.'® This Court finds that O’Neill followed
these instructions,'®’ developed an objective approach focused on tier-two compliance, and the
resulting maps, on the whole, significantly outperform Senate Map 1 in tier-two compliance.'®

49.  The improved tier-two compliance of Plaintiffs’ proposed plans created plans that
reflect a roughly equal breakdown of Republican-performing and Democratic-performing

districts. '**

Also, the Plaintiffs’ proposed plans contain features disfavoring both political
parties. For example, Plaintiffs’ plans pair three Democratic incumbents in District 27 in all of
their plans; two Republican incumbents in District 11 in CPS-4a and 4b; a Republican incumbent
with an announced Republican state Senate candidate, Representative Matt Gaetz, in District 1 in

all of their plans; and Republican incumbents with Democratic incumbents in several other

districts.'®

and cross-examination of Mr. O’Neill. While there is some conflicting understanding of what he knew or
didn’t know about political performance data, overall, he was a credible and reliable witness.

"% Rem. Tr. Vol. 6 at 616:24-617:18.

1! Rem. Tr. Vol. 6 at 713:21-714:5.

2P, Dem. Ex. 1-3.

19 p, Dem. Ex. 52.

%], Ex. 416 at 1; Rem. Tr. Vol. 7 at 961:21-964:6; see also,
http://www.sunshinestatenews.com/story/matt-gaetz-makes-it-official-will-shoot-dads-senate-seat-2016 .
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50.  The evidence does not support the Senate’s claim that O’Neill intentionally
underpopulated Democratic performing districts with partisan intent. The Senate’s own
demonstrative shows that the principal map offered by Plaintiffs, CPS-4a, contains 10
underpopulated Democratic districts and 8 underpopulated Republican districts, which does not
reflect significantly disproportionate underpopulation.'® In any event, the districts in question
are located in South Florida.'” O’Neill explained that the underpopulation in his South Florida
districts was the result of his decision to create a whole county group in South Florida that did
not include Okeechobee County, while the whole county group used by legislative staff in the
base maps joined Okeechobee County with other counties.'®”” As reflected in the resulting maps,
O’Neill’s decision allowed him to maintain underpopulation or overpopulation under 1% - a
significantly lower population deviation than Senate Map | — while permitting the creation of
more tier-two compliant configurations of South Florida than the configuration in Senate Map
1.'"% Further, the Senate has failed to explain how minor underpopulation of less than 1% results
in any partisan advantage, particularly when Plaintiffs’ maps disfavor Democrats in the very
same South Florida districts by, for example, pairing three incumbents in a single district.'”

51. To ensure a complete record and because it was a non-jury trial, the Court
allowed the Senate over Plaintiffs’ objections to introduce certain emails from 2011 into
evidence and to question O’Neill regarding their content. The emails dealt with alternative plans
that were drawn by Strategic Telemetry, when O’Neill was inteming for the company, and that
were offered by Coalition Plaintiffs during the 2012 redistricting process and Florida Supreme

Court facial review. The 2011 emails, on the whole, reflected that Strategic Telemetry

1% S Dem. Ex. 2.

1% See J. Ex. 2 atl-2; J. Ex. 3at 1-2; J. Ex. 4 at 1-2: J. Ex. 5 at 1-2.
197 Rem. Tr. Vol. 6 at 659:12-664:12.

1% Jd.; see P. Dem. Ex. 47-51.

1% 5 Ex.416at 1.
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considered political performance data in preparing Plaintiffs’ earliest alternative plans, a fact not
in dispute at trial.''®

52.  In their Apportionment I brief, Plaintiffs argued that partisan data could properly
be considered in drawing a map and contended that the Legislature should adopt a map that
“reflect[ed] - to the extent possible consistent with other constitutional requirements — the
revealed preferences of Florida’s electorate as measured by returns in recent statewide

» 111

elections. Plaintiffs further argued that submitting a map reflecting the statewide

composition of Florida voters, like the initial maps prepared by Strategic Telemetry, meant that
“the Legislature’s plan must be found invalid” because of its skewed partisan performance.'"?

53.  The Florida Supreme Court rejected Plaintiffs’ argument that “once the political
results of the plan are known, the Legislature must alter the plan to bring it more in balance with
the composition of voters statewide.” Apportionment I, 83 So. 3d at 643. The Supreme Court
instead held that “[t]he Florida Constitution does not require the affirmative creation of a fair
plan, but rather a neutral one in which no improper intent was involved.” [Id. at 643.
Nevertheless, the Supreme Court has made it clear that Plaintiffs’ “alternative maps are not on
trial themselves, as is the Legislature’s map,” and merely “provide relevant proof that the
Legislature’s apportionment plans consist of district configurations that are not explained other
than by the Legislature considering impermissible factors, such as intentionally favoring a

political party or an incumbent.” Apportionment VII, 172 So. 3d at 401 n.11.'"

"%, Exs. 53, 112, 169, 190, 199, 200, 229, 251, 253, 254, and 255.

"' Coalition’s Initial Brief in Apportionment I, Case No. SCI12-1, at 23-24, available at
http://www.floridasupremecourt.org/pub_info/redistricting2012/02-17-2012/Bried_02-17-

2012 _Brief_League_Women_Voters.pdf.

"2 1d. at 24.

113 This Court understood that concept so long as the Senate Map 1 was viable, in whole or in part, but
since there was the possibility of it not being viable, then it seemed that under those circumstances the
Plaintiffs should have to, at least, minimally demonstrate the methodology and the type of data -
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54.  Plaintiffs’ reliance on partisan data to prepare their 2011 alternative plans was not
relevant in the proceedings in which those plans were submitted. Ordinarily, Plaintiffs’ reliance
on partisan data, even if it happened, would not be relevant in proceedings involving alternative
plans because the alternative plans in an “as applied” challenge are used as a tool to demonstrate
how the Legislative plan is not in compliance with Florida’s constitution. However, where the
Legislative Plan is out in its entirety, and the Plaintiffs seek to substitute their map, then
Plaintiffs” reliance on partisan data is a valid issue for consideration by a trial court where that
issue is raised by the opposing party.

Expert Testimony

55.  The Senate offered the testimony of Professor Liu to challenge certain minority
districts in Plaintiffs’ remedial plans: (a) District 31, an African-American district, identical in all
of Plaintiffs’ plans; (b) District 35, a Hispanic district, identical in all of Plaintiffs’ plans; and (c)
Districts 36 and 38, two Hispanic districts, in CPS-3a and 4a.'"

56.  District 31 in Plaintiffs’ proposed plans has a Black Voting Age Population
(“BVAP™) of 47.0%."'" Analog District 35 in Senate Map 1 has BVAP of 50.1%, and analog
District 29 in the 2002 Benchmark Plan had a BVAP of 60.7%.''°

Dr. Liu on Plaintiffs’ District 31 — Broward County
(Senate Map 1’s analog District 35)

57.  The Senate offered testimony from Dr. Baodong Liu, an expert on racial voting

including all political performance data - that was used in constructing their proposed redistricting map
for Florida’s Senate districts. Therefore the Court allowed the Senate great latitude on this issue so the
record would be clear, complete and preserved for appellate review and for review by others who wished
to obtain a full understanding of each side’s view of the case.

'4]. Stipulation Regarding Minority Districts dated December 13, 2015.

"3y Ex.2at2;J.Ex. 3at2;J. Ex.4at2; J. Ex. 5 at 2.

"$J.Ex.1at2;J. Ex. 8 at2,

Page 26 of 73



patterns.’'” Dr. Liu analyzed the benchmark plan, Senate Map 1, and Plaintiffs’ plans to assess

118

the ability of minorities to elect candidates of their choice. Dr. Liu used an advanced

statistical technique called ecological inference to analyze 26 elections and to determine whether

racially polarized voting existed among white, black, and Hispanic voters in Florida.'"”

Using
this technique, Dr. Liu could determine whether majority voting blocs could defeat minority
candidates of choice.'”® Dr. Liu also analyzed the voting age population threshold at which a
minority population would be expected to elect their candidates of choice on a consistent

. ]
basis. !

Professor Liu testified that District 31 in Plaintiffs’ plans diminishes the ability of
African Americans to elect candidates of their choice. Professor Liu opined that racially
polarized voting may lead to the defeat of black candidates generally and that African-American
voters tend to turn out at a higher rate in majority-minority districts generally.'* Professor Liu,
however, failed to specify how these general considerations deprive African Americans of their
ability to elect candidates of choice in Plaintiffs’ proposed District 31.

58.  Using his statistical analysis, Dr. Liu found that blacks are cohesive throughout
Florida, but that their candidates of choice were subject to defeat by majority voting blocs
including white voters and, at times, Hispanic voters.'"” Dr. Liu also found that a black voting
age population of 50 percent was critical both to ensure that blacks could elect their candidates of

choice and to ensure that blacks participate in the voting process at levels commensurate with

their share of the voting age population.'** In assessing whether racially polarized voting and

117 Rem. Tr. Vol. 3. 286-87.

'8 Rem. Tr. Vol. 3. 305-06.

"% Rem. Tr. Vol. 3. 291-295.

2¢ Rem. Tr. Vol. 3. 291.

121 Id

122 Rem. Tr. Vol. 3 at 295:24-296:19, 309:10-310:23.
13 Rem. Tr. Vol. 3. 295-96.

124 Rem. Tr. Vol. 3. 305-06, 308-11.
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voter participation would actually diminish the ability of African Americans to elect candidates
of their choice, Professor Liu analyzed only six elections that are not statewide that were
provided to him.'” He was provided the elections he was to utilize and he did not verify any
election that he analyzed.'*® Of those elections, only one took place in South Florida, and it was a
non-partisan judicial race in Broward County, where the African American candidate lost in a
district with a BVAP of 25.5%.'27 Of the remaining five elections he analyzed, all took place in
Central Florida'®® districts with BVAPs ranging from about 10% to 36.9%, and African
American candidates actually won in three out of the five races.'”” None of the five elections
took place in South Florida, where Plaintiffs’ District 31 is located; 130 the two African American
candidates who lost were running in districts with less than 12% BVAP; "*' and one of those two

candidates (Val Demings) only lost by a narrow margin in a district with a BVAP of 11.1%.'*

Dr. Lichtman on Plaintiffs’ District 31 — Broward County
(Senate Map 1’s analog District 35)
59. Plaintiffs’ expert witness, Dr. Lichtman, testified that District 31 in Plaintiffs’
plans provides African Americans with the ability to elect candidates of choice, notwithstanding

the reduction in BVAP in District 31, as compared to the analog districts in Senate Map 1 or the

' Rem. Tr. Vol. 3 at 296:20-297:1, 332:25-333:4; S. Ex. 2.

126 Rem. Tr. Vol. 3. 347:4-6

'27 Rem. Tr. Vol. 3 at 296:20-297:1, 332:22-333:15, 341:20-342:2, 343:5-19; S. Ex. 2.

¥ Rem. Tr. Vol. 3 at 333:5-15; S, Ex. 2.

1 See S. Ex. 2; Rem. Tr. Vol. 3 at 333:24-335:17 (agrecing that African-American Geraldine Thompson
won Orlando-based Senate District 12 in 2014 with 36.9% BVAP); Rem. Tr. Vol. 3 at 338:10-339:13
(agreeing that an African-American candidate Blue lost in Central-Florida based Senate District 15 with
11.9% BVAP); Rem. Tr. Vol. 3 at 345:4-348:7 (admitting error in analysis and agreeing that African-
American Tiffany Moore Russell won the race for Orange County Clerk of Court with 20.2% BVAP);
Rem. Tr. Vol. 3 348:17-349:11 (agreeing that African-American Jerry Demings won the race for Orange
County Sheriff with 20.2% BVAP).

" Rem. Tr. Vol. 3 at 333:5-334:4.

B! Rem. Tr. Vol. 3 at 351:6-9.

' Rem. Tr. Vol. 3 at 349:25-351:5.
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2002 Benchmark Plan. To reach that conclusion, Dr. Lichtman performed a district-specific
functional analysis of District 31 that involved an analysis of, among other things, key district-
specific metrics such as voting age population, voter registration and turnout, and election
history and voting patterns.133 As Dr. Lichtman explained, in Plaintiffs’ proposed District 31,
the BVAP is 47%;"* the district is heavily Democratic-performing with an average of 81% of
the vote for Democratic candidates in the most recent 2012 and 2014 elections and 78% for
Democratic candidates in the 13 general elections from 2006 to 2012 that are reported in the
parties’ joint trial exhibits; ** African Americans were a decisive majority of proposed District
31’s turnout in the 2010, 2012, and 2014 Democratic primary elections, with an average of
almost 60%;'*® African American candidates have easily won in statewide elections in proposed
District 31;"*" and, in all manner of circumstances, African American candidates consistently
won in legislative districts with BVAPs as low as about 30%.'*

60.  Dr. Lichtman explained that the higher BVAP (60.7%) in the 2002 Benchmark
Plan’s analog district (District 29) did not affect his analysis because proposed District 31 is
“more than sufficient” to perform for African American candidates of choice.'* He concluded
that he had no concerns about retrogression as compared with the benchmark district because

District 31 is “such an effective performing district that there can’t be any retrogression, and 60

13 Rem. Tr. Vol. 7 at 806:21-811:23.

" Rem. Tr. Vol. 7 at 812:8-11; e.g., J. Ex. 4 at 2.

" Rem. Tr. Vol. 7 at 814:2-816:6; P. Ex. 22; e.g., J. Ex. 4 at 7.

1% Rem. Tr. Vol. 7 at 816:15-817:24; P. Ex. 23.

"7 Rem. Tr. Vol. 7 at 818:6-819:10; P. Ex. 24; e.g., J. Ex. 4 at 7 (reflecting that in Plaintiffs’ proposed
District 31, Kendrick Meek won by a margin of almost 20 percentage points above his nearest competitor
for U.S. Senate in 2010, and President Obama won with 80.5% of the vote in 2008 and 81.9% of the vote
in 2012).

¥ Rem. Tr. Vol. 7 at 819:15-823:23; P. Ex. 25-28.

' Rem. Tr. Vol. 7 at 812:16-814:4.
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percent [BVAP in the benchmark district] is way too high.”"*

Conclusion as to Plaintiffs’ District 31 — Broward County
(Senate Map 1°s analog District 35)

61.  The Court finds that Professor Liu’s opinion as to District 31 in Plaintiffs’ plans is
not persuasive, and fails to meet the Senate’s burden of showing that it is necessary to maintain
the analog District 35 in Senate Map 1 at 50.1% BVAP to avoid minority retrogression and vote
dilution. The Court instead accepts the opinion and analysis of Dr. Lichtman, and finds that
Plaintiffs’ proposed District 31 effectively performs for African American candidates of choice
without retrogression.

Dr. Liu on Plaintiffs’ District 35, 36 & 38 — Miami-Dade and Monroe Counties
(Plaintiffs* 3a and 4a Plans)

62.  Professor Liu further testified that racially polarized voting may lead to the defeat
of Hispanic candidates generally,'*! and that Hispanics need a high threshold of voting age
population of at least 75%-80% to control a district generally.'** Because District 35 in all of
Plaintiffs’ plans and Districts 36 and 38 in CPS-3a and 4a (the “Challenged Hispanic Districts™)
each have Hispanic Voting Age Population (“HVAP") of less than 75%-80% using 2010 data
(72%, 74.6%, and 67.2%, respectively), Professor Liu concluded that he could not verify that the
Challenged Hispanic Districts are effective performing Hispanic districts.'®’

63.  The Court does not accept Professor Liu’s testimony that 75%-80% HVAP is
necessary to perform effectively for Hispanics. As an initial matter, this threshold is inconsistent

with positions taken by the Senate in this action and in the congressional action. As the Court

noted at trial, one of the Senate’s proposed Hispanic-performing districts in Senate Map 1

14¢ Rem. Tr. Vol. 7 at 828:23-829:5.

141 Rem. Tr. Vol. 3 at 299:21-300:11.

12 Rem. Tr. Vol. 3 at 303:1-23, 304:16-17.

'3 Rem. Tr. Vol. 3 at 304:11-17; 312:6-313:10.
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(District 37) fails to meet Professor Liu’s threshold.'** Moreover, several of the Hispanic-
performing districts in the staff-drawn base maps had HVAPs below 75%, and the testimony was
undisputed that staff, Senate leadership, and their counsel all agreed that those districts were
Hispanic-performing districts."*” And, as discussed above, legislative staff, legislative in-house
and outside counsel, Professor Moreno (an expert for the House), and Senator Galvano all took
the position during the special session that District 37 in Plan 9079 did not retrogress at an
HVAP of 72.1% afier a careful analysis of the district.'*® In the congressional action, the Senate
represented to the Florida Supreme Court that District 26 in the 2012 and 2014 enacted
congressional plans performed for Hispanic candidates with a 68.9% HVAP.'"" In the end, the
Florida Supreme Court upheld Judge Lewis’s finding that Professor Liu’s opinions at the
congressional trial were “not particularly helpful” and approved as constitutionally compliant a
Miami-Dade-based Congressional District 26 in CP-1 with an HVAP of 68.3%. Apportionment
viil, 2015 WL 7753054 (Fla. Dec. 2015).

64. Professor Liu’s analysis of Hispanic elections in South Florida was more limited
than his African American election analysis — down to only five races instead of six.'** And,
once again, of those elections, the Hispanic candidate or Hispanic candidate of choice won each

election in districts with HVAPs as low as about 25%, except for a non-partisan judicial race in

'Y Rem. Tr. Vol. 3 at 322:4-323:3; S. Ex. 7.

'’ Rem. Tr. Vol. 1 at 115:24-116:20.

"6 Rem. Tr. Vol. 5 at 498:21-502:15; Rem. Tr. Vol. 1 at 130:9-135:25.

7 See Leg. Answer Brief and Initial Brief on Cross-Appeal at 114 in Apportionment VII, Case No. SC14-
1905, available at http://www.floridasupremecourt.org/pub_info/summaries/briefs/14/14-1905/Filed 12-
19-2014_Legislative Parties'’ Answer Brief.pdf (“Enacted District 26 [in the 2012 and 2014 plans] is a
competitive district that enables Hispanic voters to coalesce around a Hispanic candidate of either
political party. No party contends that it diminishes the ability to elect.””); Rem Tr. Vol. 3, 383:22-384:4;
P. Ex. 16.

¥ Rem. Tr. Vol. 3 at 380:3-7; S. Ex. 3.
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which a young Hispanic lawyer lost to a sitting judge in a district with a 66.4% HVAP.'"*® After
conceding that he could not cite a single instance where a district with an HVAP in excess of
67% failed to elect a Hispanic candidate of choice, Professor Liu attempted to clarify that of the
four Challenged Hispanic Districts, District 36 in Plaintiffs’ CPS-3a and CPS-4a was really his
“main concern” and opined that “there is very great likelihood” that District 36 would not
perform with an HVAP of 74.6% due to the district’s Democratic performance in races involving
non-Hispanic candidates.'*’
Dr. Lichtman on Plaintiffs’ District 35, 36 & 38 — Miami-Dade and Monroe Counties
(Plaintiffs’ 3a and 4a Plans)

65.  Dr. Lichtman, in contrast, testified that the Challenged Hispanic Districts each
provide Hispanics with the ability to elect candidates of their choice. To reach that conclusion,
he performed a district-specific functional analysis of each of the Challenged Hispanic Districts
that included an analysis of, among other things, key district specific metrics such as voting age
population, voter registration and turnout, and election history and voting pattems. As Dr.
Lichtman explained, Hispanics, unlike African Americans, do not unite behind a single party, but
are divided among Democrats, Republicans, and Independents.'”' Instead, Hispanics unite and,
therefore, remain cohesive in supporting Hispanic candidates versus candidates of other
ethnicities; in other words, Hispanics tend to vote ethnicity over party in multi-racial elections.'>

Accordingly, Dr. Lichtman did an extensive, five-level analysis of the Challenged Hispanic

Districts to confirm they performed and did not retrogress. The Defendant’s complain that Dr.

" Rem. Tr. Vol. 3 at 380:3-21, 381:18-384:7; S. Ex. 3.

' Rem. Tr. Vol. 3 at 374:18-380:2.

""! Rem. Tr. Vol. 7 at 831:10-23; see, e.g., J. Ex. 4 at 8 (showing that, in Plaintiffs’ District 36 in CPS-4a,
for example, Hispanic registered voters in 2014 were about 28% Democratic, 38% Republican, and 34%
Independent).

12 Rem. Tr. Vol. 7 at 831:24-833:12.
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Lichtman purported to perform a functional analysis of Plaintiffs’ minority districts, but he did
not compare Plaintiffs’ districts to the benchmark Senate districts as required.'® Instead, Dr.
Lichtman compared Plaintiffs’ districts to benchmark congressional districts in Miami-Dade
County, regardless of whether those districts overlapped geographically.'*® Further, Defendants
complain Dr. Lichtman used an older statistical technique called ecological regression to analyze
one election — the 2010 Senate election, involving three highly-visible candidates including
Marco Rubio, Charlie Crist, and Kendrick Meek — which he then used to evaluate the political
performance of Plaintiffs’ districts.'® Defendants maintain that on the basis of this single
election, Dr. Lichtman concluded that Plaintiffs’ Districts 35, 36, and 38 would perform for
Hispanics.'*®

66. However, as Dr. Lichtman’s multi-leveled analysis showed, the Challenged
Hispanic Districts are all districts in which Hispanics have over a two-thirds majority of the
voting age population, are an outright majority of registered voters, and are an overwhelming
majority of registered Republicans.'”” At the same time, Hispanics are a significant and growing
segment, ranging from 43.1% to 49.9% in 2012, of registered Democrats in the Challenged
Hispanic Districts.'”® Dr. Lichtman demonstrated how the Challenged Hispanic Districts have
closely comparable or stronger Hispanic metrics than analogous congressional districts that have
consistently performed for Hispanics.'” Dr. Lichtman then performed an ecological regression

for each proposed Challenged Hispanic District, establishing that Hispanics cohered behind a

153 Rem. Tr. Vol. 7. 807.

154 Rem. Tr. Vol. 7. 840-41.

15 Rem. Tr. Vol. 7. 805; T3. 294.

1% Rem. Tr. Vol. 7. 844-85, 851-52, 890-91.

'57p. Ex. 6, 10, 13.

'8 Rem. Tr. Vol. 7 at 849:5-851:2; P. Ex. 7 (showing growth in Hispanic registration): P. Exs. 6, 10 and
13 (showing Hispanic democratic registration).

1% Rem. Tr. Vol. 7 at 840:23-851:25.
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Hispanic candidate in a key election against candidates of other ethnicities; '®® he analyzed the
electoral history of Hispanic districts, which revealed that Hispanics candidates won 40 of 43
partisan legislative elections in districts with 67% or higher HVAP;'®' and he then showed,
through ecological regression, how the Hispanic candidate of choice won the remaining
legislative elections, such that the Hispanic candidate of choice actually won 43 out of 43

elections (100%) in such districts.'®

Dr. Lichtman analyzed the voting behavior of Hispanics in
primary elections and opined that Democrats have a strong incentive to nominate Hispanic
candidates and, in fact, have nominated Hispanic candidates 100% of the time in Hispanic
districts with 67% or higher HVAP, as a Hispanic Republican will otherwise win in light of
Hispanics’ tendency to vote ethnicity over party in multi-racial elections.'®® The Defendant’s
complain Dr. Lichtman purports to confirm his results by analyzing election results with similar

Hispanic voting age populations as in Plaintiffs’ districts.'®*

Defendants further complain that
Dr. Lichtman could not identify, however, which of these elections involved candidates of
different races; indeed, he did not even know which elections were actually contested.'®® Dr. Liu
testified that uni-racial and uncontested elections were of no value in determining the presence of
racial bloc voting.'®® Defendants argue that Dr. Lichtman did not conduct a racially-polarized
voting analysis to determine whether a particular candidate was the Hispanic candidate of choice,

except in two elections where Dr. Lichtman found that a white candidate was the Hispanic

candidate of choice.'®’ In one of those elections, Hispanic candidates received more votes than

'0 See, e.g., Rem. Tr. Vol. 7 at 852:1-853:18; P. Exs. 9, 12 and 15.

8! See, e.g., Rem. Tr. Vol. 7 at 853:19-856:15; P. Exs. 16, 17, 18, and 19.
%2 See, e.g., Rem. Tr. Vol. 7 at 856:17-858:5; P. Exs. 20 and 21.

183 Rem. Tr. Vol. 7 at 858:6-860:14, 874:9-875:13.

164 Rem. Tr. Vol. 7. 884.

165 See g,g., T7. 939-40, 942-45, 948,

166 Rem. Tr. Vol. 3. 295,

167 Rem. Tr. Vol. 7. 857.
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the white candidate, but Dr. Lichtman nonetheless found that the white candidate was the
Hispanic candidate of choice.'®®

67.  As with District 31, Dr. Lichtman explained that the higher HVAPs in the three
“packed” benchmark Hispanic districts do not cause concern because Plaintiffs’ proposed
districts continue to provide Hispanics with the ability to elect candidates of choice, regardless of

: 9
lower metrics. '®

Dr. Lichtman testified that the additional Hispanic population in the
benchmark districts is much higher than necessary “to provide the ability to elect and create[s]
wasted voters.” ' Further, Dr. Lichtman noted that CPS-4a and 3a, far from diminishing
minority voting opportunities, actually expand opportunities and the ability to elect for South
Florida Hispanics by creating four, rather than three, performing Hispanic districts.'”' As Dr.
Lichtman explained, by being packed into only three districts, Hispanics are effectively deprived
of representation roughly proportional to their percentage of Florida’s electorate, in that they are
15% of registered voters in Florida, but have only three performing Hispanic districts out of 40
Senate districts (i.e., 7%). 172 Thus, under Plaintiffs’ Plans CPS-3a and 4a, Hispanic
representation would increase by one-third — going from three to four ability-to-elect districts.
According to Dr. Lichtman, under CPS-4a and 3a, Hispanics have a very high probability of
electing four, rather than three, candidates of choice.!™ And as Dr. Lichtman further explained,
even if an election in one of Plaintiffs’ proposed districts is somehow lost and only three

Hispanic-preferred candidates are elected, Hispanics are certainly no worse off than under the

2002 Benchmark Plan or Senate Map 1, which have only three performing districts in South

168 Rem. Tr. Vol. 7. 946-47.

19 Rem. Tr. Vol. 7 at 836:14-837:7, 879:6-15, 889:4-14.
I Rem. Tr. Vol. 7 at 909:23-910:11.

" Rem. Tr. Vol. 7 at 837:8-840:20.

172 Rem. Tr. Vol. 7 at 797:3-798:9.

13 Rem. Tr. Vol. 7 at 837:8-840:20.
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Florida.'"” At the same time, there is a real opportunity to elect a fourth Hispanic-preferred
candidate in Plaintiffs’ plans that does not exist in either the 2002 Benchmark Plan or Senate
Map 1.7
Conclusions on Plaintiffs’ District 35, 36 & 38 — Miami-Dade and Monroe Counties

68.  This Court finds that the testimony of Professor Liu was not particularly helpful
and that the data he used in forming his opinions was limited and therefore, not probative or
persuasive, and it falls short of meeting the Senate’s burden of showing that the Challenged
Hispanic Districts would diminish the ability of Hispanics to elect candidates of their choice.
Defendants point out that Dr. Lichtman testified that he did not retain his output files showing

the results of his analysis. '™

The Defendants complain that Dr. Lichtman’s systematic
destruction of these records troubling, particularly in light of Dr. Liu’s testimony that there is no
way to verify the results of Dr. Lichtman’s work without the output files.'”” However, Dr.
Lichtman testified that the program he used is available everywhere and “. . . . anyone who
thought I had a problem with any of my results could absolutely directly replicate my ecological
regressions.”'’® Further, Dr. Lichtman testified that “In fact, Dr. Liu indicated he also performed
ecological regressions.”'” Thus, while it would have been best to retain the output files, no
complaint was made to the Court prior to trial regarding the issue and it appears the ecological
regressions of Dr. Lichtman are duplicable. Dr. Liu’s testimony failed to provide this Court with

reliable evidence of whether particular districts would perform for a minority group’s candidate

of choice. Instead, the Court accepts Dr. Lichtman’s opinions and finds that the Challenged

174 Rem. Tr. Vol. 7 at 837:8-840:20.
'"> Rem. Tr. Vol. 7 at 837:8-840:20.
176 Rem. Tr. Vol. 7. 959,

""" Rem. Tr. Vol. 3. 315.

178 Rem Tr. Vol.7 at 959:24-960:1.
179 Rem Tr. Vol.7 at 960:1-2.
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Hispanic Districts provide Hispanics with the ability to elect candidates of choice without
retrogression, and finds that a fourth Hispanic-performing district not only can, but should, be
drawn in South Florida, as reflected in CPS-4a or CPS-3a.

69.  This Court is also convinced that the Senate has failed to carry its burden of
demonstrating that Senate Map 1 does not result in vote dilution. Specifically, the Senate, in
presenting the testimony of Professor Liu, has failed to meet its burden of showing that it is
necessary to confine Hispanics in South Florida into three districts of 75% or greater HVAP.'*
And, as Dr. Liu agreed, Section 2 of the Voting Rights Act (“VRA") applies to the Hispanic
districts in South Florida and that creating additional performing Hispanic districts is desirable,
but he (Dr. Liu) did not think *. . . . that’s possible in plaintiffs’ plan.”Isl The Court finds that
Plaintiffs’ plans CPS-4a and 3a demonstrate that it is indeed possible to draw four majority-
minority districts in South Florida in which Hispanic candidates are much more likely than not to
be able to elect candidates of their choice.

CONCLUSIONS OF LAW
Standard of Review and Burden of Proof

70.  Article III, Section 21 of the Florida Constitution requires all state legislative
redistricting plans to comply with two “tiers” of legal requirements. Tier one provides:

No apportionment plan or district shall be drawn with the intent to favor or

disfavor a political party or an incumbent; and districts shall not be drawn with

the intent or result of denying or abridging the equal opportunity of racial or

language minorities to participate in the political process or to diminish their

ability to elect representatives of their choice; and districts shall consist of

contiguous territory.

FLA. CONST., art. I1I, § 21(a). Tier two provides:

'® The Senate elected not to call at trial its other disclosed expert (Mr. Watson).
'®! Rem. Tr. Vol. 3 at 384:16-385:7, 386:22-387:13.
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Unless compliance with the standards in this subsection conflicts with the

standards in [tier one] or with federal law, districts shall be as nearly equal in

population as is practicable; districts shall be compact; and districts shall, where
feasible, utilize existing political and geographical boundaries.
FLA. CONST., art. III, § 21(b).

71.  Absent a conflict between these tiers, legislative districts must be drawn to
“comport with all of the requirements enumerated in Florida’s constitution.” Apportionment I, 83
So. 3d at 615. While tier-two requirements “are subordinate and shall give way where
compliance” would conflict with tier one or federal law, districts may deviate from tier-two
criteria “only to the extent necessary” to avoid a conflict. Id. at 639-40; see also id. at 667
(holding that “the Legislature is permitted to violate compactness only when necessary to avoid
conflict with tier-one standards™); id. at 669 (striking down Senate district because it could have
been “drawn much more compactly and remain a minority-opportunity district”).

72.  If the Legislature departs from tier-two requirements in drawing a district and
cannot identify a “valid justification” for doing so, then the Legislature’s departure is “indicative
of intent to favor incumbents and a political party.” /d. at 669. Although tier-two deviations are
not needed to find improper partisan intent, they appropriately create an inference of partisan
intent. See id. at 640 (“[A] disregard for the constitutional requirements set forth in tier two is
indicative of improper intent, which Florida prohibits by absolute terms.”).

73.  The burden of establishing compliance with Article 11I, Section 21 and the degree
of scrutiny fundamentally change after there is a finding — or, in this case, an admission - of
partisan intent in a redistricting plan as a whole. As the Florida Supreme Court explained:

Once the trial court found unconstitutional intent, there was no longer any basis to

apply a deferential standard of review; instead, the trial court should have shifted

the burden to the Legislature to justify its decisions in drawing the congressional

district lines.

Apportionment VII, 172 So. 3d at 396-97.
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74.  The Supreme Court further explained how the burden shift upon a finding or
admission of improper intent works, and can be determinative, in practice:

Because there are many ways in which to draw a district that complies with, for
example, the constitutional requirement of compactness, which party bears the
burden of establishing why a decision was made to accept or reject a particular
configuration can ultimately be determinative. This can be seen in reviewing the
seven maps initially released to the public by the House.

All of these maps were considered by the Legislature to be maps that complied
with the tier-two constitutional standards. But, in one of the maps, designated as
HO00C9001, there were as few as 14 Republican districts based on 2008
presidential election data and 15 Republican districts based on 2012 presidential
data. In the map chosen by the House to move forward in the process, designated
as HO00C9011, there were 16 Republican districts under both the 2012 and 2008
presidential results. And, after additional revisions, the Legislature’s enacted map
performed with 17 Republican districts under the 2008 data and 16 using the 2012
data — actually more favorable to Republicans than the performance of the
admittedly gerrymandered 2002 districts under the same data. This consistent
improvement in the Republican performance of the map — even when comparing
maps the Legislature itself produced and considered two-tier compliant — reveals
that there are many ways to draw constitutionally compliant districts that may
have different political implications.

Since the trial court found that the Legislature’s intent was to draw a plan that
benefitted the Republican Party, the burden should have been placed on the
Legislature to demonstrate that its decision to choose one compact district over
another compact district, or one tier-two compliant map over another tier-two
compliant map, was not motivated by this improper intent. This is particularly
true where the challengers presented evidence that the Legislature’s choices
ultimately benefitted the Republican Party and also showed alternative maps that
performed more fairly.

Id. at 400-01 (footnotes omitted).

75.  Because the Legislature has failed to enact a remedial plan, it falls to this Court to
judicially adopt a plan. Presented with a similar situation in the congressional case, the Florida
Supreme Court held that the trial court should approve the remedial plan that “best fulfills . . . all
constitutional requirements.” Apportionment VIII, 2015 WL 7753054, at *7. Accordingly, the
question is no longer whether a plan is merely constitutionally compliant, but whether it best

complies with the constitutional requirements among the options presented to the Court.
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76.  Despite the absence of an enacted plan, “the burden remains on the . . . Senate to
justify [its] chosen district configurations.” Id. If the rule were otherwise, the Legislature could
lessen its burden and escape the consequences of the Senate’s admission of improper intent in
the Stipulation and Consent Judgment by merely declining to enact a remedial plan.

The Parties’ Whole Plan Challenges

77.  Article 11, Section 21(a) provides that “[n]Jo apportionment plan or district shall
be drawn with the intent to favor or disfavor a political party or an incumbent.” In that regard,
“[t]he prohibition on improper partisan intent in redistricting applies, by its express terms, to
both the apportionment plan as a whole and to each district individually,” Apportionment Vil,
172 So. 3d at 375. Under Article III, Section 21(a}, “there is no acceptable level of improper
intent” in a redistricting plan, and there is no need to “show[] malevolent or evil purpose.” /d.

78.  In evaluating the Legislature’s intent, “the focus of the analysis must be on both
direct and circumstantial evidence of intent.” Apportionment I, 83 So. 3d at 617. “[O]bjective
indicators . . . can be discerned from the Legislature’s level of compliance with . . . tier-two
requirements,” and a “disregard for these principles can serve as indicia of improper intent.” /d.
at 618. The Court must “evaluate the shapes of districts together with . . . objective data, such as
the relevant voter registration and elections data, incumbents’ addresses, and demographics.” /d.
Because this is an as-applied challenge, this Court must also consider “fact-intensive claims™ of
improper intent in addition to objective indicators. Apportionment I1l, 118 So. 3d at 201.

79.  Although the constitutional language focuses on intent rather than result, the
Court may consider “the effects of the plan” in determining whether there is improper intent,
Apportionment I, 83 So. 3d at 617, and should not “disregard obvious conclusions from the
undisputed facts,” id. at 619. After a finding or admission of unconstitutional intent, the partisan

consequences of the Legislature’s choices necessarily assume a more prominent role in the
q g

Page 40 of 73



analysis. See Apportionment VII, 172 So. 3d at 401 (holding that it is ‘““particularly true” that the
Legislature must justify its “decision to choose one compact district over another compact
district, or one tier-two compliant map over another tier-two compliant map” when “the
challengers present[] evidence that the Legislature’s choices ultimately benefited the Republican
Party and also show[] alternative maps that performed more fairly”). For example, in rejecting
the Legislature’s remedial proposal for Congressional Districts 26 and 27, the Florida Supreme
Court emphasized that the redrawn configuration was “even more favorable to the Republican
Party than the enacted district, which was invalidated partly for being drawn with the intent to
favor the Republican Party.” Apportionment VIII, 2015 WL 7753054, at *21.

80.  Senate Map | contains numerous indicators of partisan intent. It was chosen as
part of a process that generated progressively increasing benefits for the Republican Party and
incumbents. The sole individual involved in creating and selecting Senate Map 1 was Senator
Galvano. Although the Legislature pointed to reliance on staff as a sort of gold standard for tier-
one compliance, the Senate expressly rejected staff’s work product by amending Plan 9078/9090
during the special session, and Senate leadership disregarded more tier-two compliant, staff-
drawn alteratives when Senate Map | was created so that it performed better for the Republican
Party and incumbents than any other option prepared by staff.

81.  The Senate attempts to explain away its progressive elimination of Republican
incumbent pairings from the base maps to Plan 9078/9090 to Senate Map 1 by claiming that
incumbent pairings do not really matter because incumbents can move from district to district.'s
But the Florida Supreme Court has repeatedly stated that the presence or absence of incumbent

pairings is an important consideration under Article III, Section 21(a). In Apportionment I, the

%2 See, e.g., Rem. Tr. Vol. 5 at 528:22-537:3, 563:25-565:9.
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Supreme Court held that courts should consider “the shape of the district in relation to the
incumbent’s legal residence” and maneuvers that “avoid pitting incumbents against one another
in new districts.” Apportionment I, 83 So. 3d at 618-19. The Supreme Court noted that one
indicium of improper intent in the 2012 Initial Plan was that it did “not ];it incumbents against
each other.” Id at 654. In Apportionment VIII, by contrast, the Supreme Court found it
indicative of a lack of partisan intent that Plaintiffs’ proposed congressional plan, CP-1, paired
two Democratic incumbents in the same district. See Apportionment VIIT, 2015 WL 7753054, at
*2. Legislative staff and Senator Galvano testified that they did not have access to incumbent
addresses, but “the fact that the Senate or House or their staff may or may not have had the
incumbents’ addresses is not determinative of intent or lack of intent.” Apportionment 1, 83 So.
3d at 619. In sum, the Supreme Court has rejected any notion that incumbent pairings should be
ignored or discounted simply because incumbents have the ability to move residences.

82. In the face of more tier-two compliant options that perform more fairly than
Senate Map 1, the Court cannot disregard that the Senate has advanced a plan that protects
incumbents and matches the Republican performance of the admittedly unconstitutional 2012
Enacted Plan. Cf. Apportionment VIII, 2015 WL 7753054, at *21 (holding that Legislature failed
to carry its burden in congressional remedial proceedings where “the Legislature’s proposed
configuration of Districts 26 and 27 was even more favorable to the Republican Party than the
enacted district” and “the redrawn Districts 26 and 27 are less compact and split more cities than
the alternative maps submitted at trial”). The Court finds that the Senate has failed to carry its
burden of demonstrating that Senate Map 1 was not drawn with unconstitutional intent.

83.  Even apart from considerations of improper intent, Senate Map 1 is invalid in its
entirety because it needlessly deviates from the constitutional requirement of equal population.

As the Florida Supreme Court has explained: “Because obtaining equal population ‘if
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