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INTRODUCTION

The impact of Louisiana v. Callais, 146 S. Ct. 1131 (2026), on this case is
more modest than the Secretary suggests. It requires a limited remand on only those
issues the Secretary raised on appeal and only to the extent those issues are
implicated by Callais’s new legal standard. Accordingly, Callais’s updates to the
well-worn Gingles framework require further consideration by the district court in
just two respects. First, Callais requires a showing of intra-party bloc voting to show
racial polarization under the second and third Gingles preconditions. Contrary to the
Secretary’s suggestion, the district court’s finding of infer-party polarization is not
inconsistent with that requirement—its findings need only be updated to include an
analysis of intra-party polarization as well. Second, Callais requires the “totality of
circumstances” analysis to focus on “current data and current political conditions.”
146 S. Ct. at 1160 (citation omitted). It did not, as the Secretary suggests, jettison
the Senate Factors altogether. Once again, the district court need only supplement
its findings and analysis to focus on the aspects Callais deems most germane.

Although Callais also updated the requirements for showing the first Gingles
precondition, the Secretary has forfeited any challenge to the district court’s findings
in that regard by failing to raise the issue in his opening brief. The Secretary is wrong
to contend that he can salvage this new argument on appeal by claiming Callais

overruled previously dispositive Circuit precedent; the case he cites is in fact entirely
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consistent with Callais in all relevant respects, and there is therefore no basis to
excuse the Secretary’s forfeiture.

As to the remaining issues raised by the Secretary on appeal—the
constitutionality of Section 2 and whether Section 2 provides a private right of
action—Callais only provides further reasons to affirm. Callais expressly declined
to hold that Section 2, “[p]roperly understood,” is unconstitutional. /d. at 1156. And
it nowhere suggested that the private plaintiffs in the underlying Section 2 litigation
giving rise to that case lacked a private right of action. The Court should therefore
affirm the district court’s decision on these issues.

In keeping with its longstanding practice and the practice of the Supreme
Court in recent cases arising in nearly identical circumstances, this Court should
therefore remand these cases for the limited purpose of addressing the second and
third Gingles factors and the totality of the circumstances—and only these issues—
in light of Callais. Applying that updated law to the facts of this case for the first
time is a task best suited for the district court as the finder of fact—not this Court in

an exercise of appellate review.



USCAL11l Case: 23-13921 Document: 120 Date Filed: 06/19/2026  Page: 21 of 30

ARGUMENT

I. The Court should remand for the limited purpose of allowing the
district court to address the two arguments raised on appeal that are
affected by Callais.

The Court should remand this case to the district court for the limited purpose
of addressing arguments that (1) the Secretary raised on appeal and (2) are affected
by Callais. See Tello v. Dean Witter Reynolds, Inc., 494 F.3d 956, 966 n.6 (11th Cir.
2007) (“Because we are not factfinders, when we need facts to resolve legal
questions before us, we return the case to the district court on limited remand for the
requisite factfinding or determination of specific factual issues.” (collecting cases)),
abrogated on other grounds by Merck & Co. v. Reynolds, 559 U.S. 633 (2010). To
be sure, Callais’s updates to the Supreme Court’s Section 2 jurisprudence are
significant. But it did not jettison the Gingles framework entirely. As relevant to the
Secretary’s arguments on appeal, Callais updated the Gingles framework in just two
respects.

First, Callais held that “[t]o satisfy the second and third preconditions—
politically cohesive voting by the minority and racial-bloc voting by the majority—
the plaintiffs must provide an analysis that controls for party affiliation. In other
words, they must show that voters engage in racial bloc voting that cannot be
explained by partisan affiliation.” 146 S. Ct. at 1159. That is not, as the Secretary

argues, the “opposite” of a “strong connection between race and partisanship.” Sec’y



USCAL11l Case: 23-13921 Document: 120 Date Filed: 06/19/2026  Page: 22 of 30

Suppl. Br. 6 (quoting Doc. 333 at 453-54). Both things can be true—a jurisdiction
can experience both inter-party racial polarization and intra-party racial polarization.
Callais held that “simply pointing to inter-party racial polarization proves nothing”
on its own. 146 S. Ct. at 1159. The district court, understandably, did not conduct a
separate, intra-party analysis below because governing precedent did not require it.
This Court should therefore remand for the district court to conduct that analysis in
the first instance.

Second, Callais held that “the ‘totality of circumstances’ inquiry must focus
on evidence that has more than a remote bearing on what the Fifteenth Amendment
prohibits: present-day intentional racial discrimination regarding voting.” Id. at
1160. “Discrimination that occurred some time ago, as well as present-day
disparities that are characterized as the ongoing effects of societal discrimination,
are entitled to much less weight.” Id. (citation omitted). But Callais did not, as the
Secretary now suggests, foreclose altogether reliance on “a state’s history” or “the
nine Senate Report factors.” Sec’y Suppl. Br. at 8 (citing Callais, 146 S. Ct. at 1162).
Rather, it simply held that “current data” and “current political conditions” are “more
germane.” Callais, 146 S. Ct. at 1160. The Court should therefore remand for the
district court to make appropriate findings of fact concerning “current” conditions

in Georgia.
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The Court should remand for the district court to address these questions—
and only these questions—in the first instance. “When the law changes while cases
are pending on appeal, this Court has commonly remanded to the lower court for
consideration of the new principle.” United States v. David, 803 F.2d 1567, 1569
(11th Cir. 1986) (collecting cases); see also Bothwell v. RMC Ewell, Inc., 226 F.
App’x 925 (11th Cir. 2007) (unpublished) (remanding for the district court to
consider the impact of intervening Supreme Court precedent in the first instance);
United States v. Republic of Honduras, 75 F.4th 1288, 1289 (11th Cir. 2023) (en
banc) (same); Powell v. Sch. Bd. of Volusia Cnty., Fla., 86 F.4th 881, 883 (11th Cir.
2023) (same); United States v. Savarese, 842 F. App’x 448, 452 (11th Cir. 2021)
(unpublished) (same); Thomas v. Att’y Gen., Fla., 795 F.3d 1286, 1294 (11th Cir.
2015) (directing the district court on remand to “consider the intervening changes in
the law”). “This i1s because, even if the change in law does not establish clearly
whether the district court erred, we are ‘a court of review, not a court of first view.’”
United States v. Aguiar Parada, No. 24-12775, 2026 WL 936146, at *1 (11th Cir.
Apr. 7, 2026) (unpublished) (quoting Callahan v. U.S. Dep’t of Health & Hum.
Servs. ex rel. Azar, 939 F.3d 1251, 1266 (11th Cir. 2019)).

The district court, as the court of “first view,” Callahan, 939 F.3d at 1266,
should apply Callais’s updated test to the record in this case in the first instance,

enabling this Court to conduct meaningful appellate review. Indeed, the Supreme
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Court recently recognized as much when it remanded three similar Section 2 cases
in Alabama to the district court “for further consideration in light of [ Callais].” Allen
v. Caster, 146 S. Ct. 1196 (2026).! This Court should follow the same course. And
though remand is appropriate, the Court should limit its remand to the arguments
raised on appeal to which Callais is germane—the second and third Gingles factors
and the totality of the circumstances. See Tello, 494 F.3d at 966 n.6. Any remaining
issues have either been forfeited or need not be revisited in light of Callais.

II.  There is no basis to revisit issues that the Secretary forfeited.

The Secretary forfeited any challenge to the district court’s findings on the
first Gingles precondition by failing to challenge them in his opening brief on appeal.
United States v. Campbell, 26 F.4th 860, 873-74 (11th Cir. 2022) (en banc); see
Sec’y Suppl. Br. at 13 (describing the Secretary’s arguments on this point as “a new
appellate argument”). Nonetheless, the Secretary now seeks reversal on this ground,
arguing that Callais justifies excusing his forfeiture because it “overrules” this
Court’s previous decision in Davis v. Chiles, 139 F.3d 1414 (11th Cir. 1998). Sec’y
Suppl. Br. at 13; see United States v. Durham, 795 F.3d 1329, 1331 (11th Cir. 2015)

(en banc) (“[W]here there is an intervening decision of the Supreme Court on an

! Notably, in one of those three cases, an appeal was pending in this court and was
held in abeyance pending the Supreme Court’s resolution of the defendants’ petition
for certiorari before judgment. The Supreme Court nonetheless remanded for the
district court, as the finder of fact, to conduct the post-Callais analysis in the first
instance rather than this Court. Allen, 146 S. Ct. at 1196.
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issue that overrules either a decision of that Court or a published decision of this
Court that was on the books when the appellant’s opening brief was filed, and that
provides the appellant with a new claim or theory, the appellant will be allowed to
raise that new claim or theory in a supplemental or substitute brief.”).

But contrary to the Secretary’s contention, Callais did not overrule Davis.
Davis simply recognized that race necessarily must be a “factor” in designing
illustrative districts because the first Gingles precondition requires plaintiffs “to
show that it is possible to draw majority-minority voting districts.” 139 F.3d at 1426;
see also Bartlett v. Strickland, 556 U.S. 1, 18 (2009). Callais did not overrule that
requirement. 146 S. Ct. at 1159. In another recent case that Callais explicitly did
“not overrule[],” id. at 1162, the Supreme Court explained: “The very reason a
plaintiff adduces a map at the first step of Gingles is precisely because of its racial
composition—that is, because it creates an additional majority-minority district that
does not then exist.” Allen v. Milligan, 599 U.S. 1, 34 n.7 (2023).

This Court in Davis further recognized that proposed districts may not be
“based predominantly on race.” 139 F.3d at 1425. That is entirely consistent with
Callais. Callais forbids using “race as a districting criterion” “in drawing illustrative
maps” in “a process that would be unconstitutional if a State engaged in such

mapmaking.” 146 S. Ct. at 1159 (citing Alexander v. S.C. State Conf. of NAACP,

602 U.S. 1, 6 (2024)). That means that race may not be given “a predominant role in
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redistricting decisions,” Alexander, 602 U.S. at 6—the very same standard applied
in Davis. See 139 F.3d at 1425-26. Callais does not hold Section 2 plaintiffs to a
higher standard than it does a state’s own mapmakers.

Because the Secretary has forfeited any challenge to the district court’s
findings on the first Gingles precondition, and the limited exception to this Court’s
forfeiture doctrine identified in Durham does not apply here, there is no basis to
revisit those findings. See United States v. Mesa, 247 F.3d 1165, 1171 n.6 (11th Cir.
2001).

III. Callais forecloses the Secretary’s argument that Section 2 is
unconstitutional.

The Supreme Court in Callais specifically declined to hold that Section 2 is
unconstitutional. Instead, it held: “Correctly understood, § 2 does not impose
liability at odds with the Constitution.” 146 S. Ct. at 1143. The Court accordingly
“update[d]” its Section 2 framework to “realign” it with “constitutional principles.”
Id. at 1159. Those “updates,” discussed above, were designed to ensure Section 2
“properly fit[s] within Congress’s Fifteenth Amendment enforcement power.” Id. at
1156. To the extent that the Secretary now seeks to impose additional requirements
to ensure Section 2 “remain[s] constitutional,” Sec’y Suppl. Br. at 9-10, he runs
headlong into Callais. The district court’s judgment on this issue should therefore

be affirmed.
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IV. The Secretary’s argument that Section 2 of the Voting Rights Act
does not provide a private right of action still fails.

The Secretary’s argument that Section 2 of the Voting Rights Act does not
provide a private right of action continues to fail for the reasons the Pendergrass and
Grant Appellees have already explained. See Appellees’ Br. at 51-60. If anything,
Callais further reinforces that Section 2 is privately enforceable. It nowhere
suggested otherwise, while going to great lengths to explain the showing that a
Section 2 plaintiff must make to succeed. And the Supreme Court subsequently
vacated and remanded the only circuit court decision supporting the Secretary’s
position “for further consideration in light of [Callais].” Turtle Mountain Band v.
Howe, No. 25-253, 2026 WL 1377069, at *1 (U.S. May 18, 2026) (Mem).> The
district court’s judgment on this issue should therefore be affirmed.

CONCLUSION

The Court should remand for the limited purpose of allowing the district court
to address the second and third Gingles factors and the totality of the circumstances

under Callais and otherwise affirm the judgment of the district court.

2 The Supreme Court previously stayed the issuance of the mandate in that case. See
Turtle Mountain Band of Chippewa Indians v. Howe, 145 S. Ct. 2876 (2025) (Mem).
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