
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION NO.: 1:15-CV-559 
 

THE CITY OF GREENSBORO, LEWIS A. ) 
BRANDON III, JOYCE JOHNSON, NELSON ) 
JOHNSON, RICHARD ALAN KORITZ,  ) 
SANDRA SELF KORITZ, and CHARLI  ) 
MAE SYKES,     ) 
       ) 
   Plaintiffs,   ) 
       ) 
 vs.      ) 
       ) REPLY TO PLAINTIFF’S  
THE GUILFORD COUNTY BOARD OF  ) RESPONSE 
ELECTIONS,     ) 
       ) 
   Defendant,   ) 
       ) 
MELVIN ALSTON, JEAN BROWN, HURLEY) 
DERRICKSON, STEPHEN GOLIMOWSKI,  ) 
WAYNE GOODSON, JIM KEE,   ) 
EARL JONES, SHARON KASICA, and  ) 
WILLIAM CLARK PORTER   ) 
       ) 
       ) 
   Intervenor-Defendants. ) 
       ) 
___________________________________ 
 
 Intervenor-Defendants filed a motion to dismiss for failure to join necessary 

parties, or in the alternative to join the North Carolina State Board of Elections, its 

Executive Director Kim Westbrook Strach, the State of North Carolina, and its Governor 

Patrick McCrory in this action aligned as Defendants.  The Plaintiffs have filed a 

response in opposition to this Motion, and the Intervenor-Defendants file this reply to that 

response today. 
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I. The North Carolina State Board of Elections is charged with the enforcement 

of election law in North Carolina.  The local state boards of election serve in a 
ministerial and administrative and are under the general supervisory 
authority of the State Board of Elections. 

 
 The local county boards of election serve in a ministerial capacity and the duties of 

those local boards are limited to what’s provided in the statute.  North Carolina General 

Statute § 163-33 sets forward the limited duties of the local county board of elections, 

which has been attached here as Exhibit A and is fully incorporated herein by reference. 

 A quick review of the duties in the statute suggest that the responsibilities of a 

local board are limited to the technical conduct of an election and not the broad public 

policy of a voting district reserved for the State Board of Elections and other state-level 

entities.  While the local county board of elections is perhaps one necessary party, it is 

not the only necessary party.  It is certainly the closest entity in proximity to the case at 

hand, but its authority is restricted and it is a ministerial branch of a larger state agency 

charged with enforcement of election laws.  The power and authority of the local county 

board of elections is derivative of the state.  Local county boards of elections’ members 

are appointed by the North Carolina State Board of Elections. N.C. Gen. Stat. 163-30.  

Further, a local county board of election is barred from acting in a manner “inconsistent 

with law or the rules established by the State Board of Elections.” Republican Party of 

North Carolina v. Martin, 682 F. Supp. 834, (M.D.N.C. 1988), rev’d on other grounds, 

865 F.2d 1259 (4th Cir. 1988).   
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 The North Carolina State Board of Elections is charged with the enforcement of 

election law in North Carolina.  It advertises as such on its website1 and North General 

Statute § 163-22 codifies its general supervisory power over elections across the state: 

§ 163-22.  Powers and duties of State Board of Elections. 

(a)        The State Board of Elections shall have general 
supervision over the primaries and elections in the State, and 
it shall have authority to make such reasonable rules and 
regulations with respect to the conduct of primaries and 
elections as it may deem advisable so long as they do not 
conflict with any provisions of this Chapter. 

 Further, the fact that this suit concerns local municipal elections is not dispositive 

of whether the County Board of Election is the only necessary party.   The North 

Carolina State Board of Elections retains jurisdiction over municipal elections and the 

local county boards again retain their ministerial and technical capacity.  North Carolina 

General Statute § 163-304 provides, in part, that: 

 
§ 163-304.  State Board of Elections to have jurisdiction 
over municipal elections, and to advise; emergency and 
ongoing administration by county board. 
 
(a)        Authority and Duty of State Board. - The State Board 
of Elections shall have the same authority over municipal 
elections as it has over county and State elections. The State 

1 “The duties of the State Board of Elections are to guide and enforce Federal and State 
laws governing all elections conducted within the state. In addition to ensuring these laws 
are enforced, the State Board of Elections is responsible for implementing policies and 
procedures to ensure these laws are adhered to in a collective and effective manner.” 
 
https://www.ncsbe.gov/elections (accessed February 24, 2016 at 1:43 p.m.) 
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Board of Elections shall advise and assist cities, towns, 
incorporated villages and special districts, their members and 
legal officers on the conduct and administration of their 
elections and registration procedure… 

 
 A cursory review of the cases outstanding on election law returns any number of 

actions where both an executive agency such as the State Board of Elections and the local 

county board of elections are jointly named as defendants.  While this is certainly not 

dispositive of the issue – perhaps merely custom and prudence by the litigants – dicta in 

these cases highlights the relationship between the two separate entities. 

 For example, the United States District Court for the Eastern District of North 

Carolina entered an injunction in Obie v. North Carolina State Board of Elections stating: 

 
(4) Defendants State Board of Elections and its Chairman 
Alex Brock, in his official capacity, are prohibited from 
advising and instructing the Durham 
County Board of Election and/or any 
other board of election that any person must comply with 
the numerical signature requirement of the petition provisions 
of N.C.Gen.Stat. § 163-122(a)(3) (1990) before the Durham 
County Board of Elections and/or any other county board of 
elections can lawfully cause that person's name to be placed 
on the general elections ballot as an unaffiliated candidate for 
any county office in the general elections for that county; 
 
(5) Defendants State Board of Elections and its Chairman 
Alex Brock, in his official capacity, are prohibited from 
taking any enforcement action against the Durham 
County Board of Election and any other   
board of election to prevent any of those 
county election boards from causing a person's name to be 
placed on the ballot as an unaffiliated candidate for any 
county office when that person has not complied with the 
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numerical signature requirement of the petition provisions of 
N.C.Gen. Stat. § 163-122(a)(3) (1990) before the Durham 
County Board of Elections and any other county  
board of elections  caused that person's name to be placed on 
the general elections ballot as an unaffiliated candidate for 
any county office in the general elections for that county… 

 
 Obie v. North Carolina State Bd. of Elections, 762 F. Supp. 119, 121-122 

(E.D.N.C. 1991). 

 Again, while Obie is not directly dispositive of the issue at hand, it does exemplify 

the relationship between the North Carolina State Board of Elections and the local 

Durham County Board of Elections.  As with Obie, without the State Board involved and 

joined as a party, complete relief cannot be afforded to the Plaintiffs in the matter at hand. 

 Look further to the dicta in the Wright case and one sees similar commentary 

about the relationship between the North Carolina State of Elections and the local county 

board of elections.  There, the court acknowledged that “the County Board of elections, 

in cooperation with the State Board of Elections, has the specific duty to enforce the 

challenged redistricting plan…”  Wright v. North Carolina, 787 F.3d 256, 262 (4th Cir. 

2015). 

 Going back and applying the standard under Rule 19 for joinder of parties, the 

North Carolina State Board of Elections and its Executive Director are charged with 

enforcement of the law and therefore indispensable parties to this litigation.  Further, 

failing to join the North Carolina State Board of Elections and its Executive Director may 

subject the Guilford County Board of Elections to conflicting directives on the 
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enforcement of state law.  Therefore it is necessary to join the North Carolina State Board 

of Elections and its Executive Director to avoid this. 

 
II. The Court in Wright examined whether legislative officers, who have no 

authority over enforcement of the law, are necessary parties to an action 
concerning enforcement of the law.  The Wright holding is not controlling 
here. 

 
 The Wright case, which is being relied upon by the Individual-Plaintiffs on the 

issues here, is simply distinguished from the matter at hand.  Here, the Intervenor-

Defendants are asking this Court to join the North Carolina State Board of Elections, its 

Executive Director, the State of North Carolina, and the Governor to this action.  Each of 

these persons or entities is somehow connected with the enforcement of election law in 

North Carolina.  The Court in Wright held that the President Pro Tempore of the North 

Carolina Senate and the Speaker of the North Carolina House were not proper parties to 

the action because they were both legislative leaders with no enforcement authority over 

the law once passed.  Wright v. North Carolina, 787 F.3d 256, 262 (4th Cir. 2015).  The 

Court there stated “The General Assembly retains no ability to enforce any of the laws it 

passes…[a]nd Proposed Defendants are merely members of North Carolina's General 

Assembly.”  Id.  The proposed Defendants in this motion are not legislators – these 

proposed Defendants have a direct connection to the enforcement of this law, and 

therefore the holding in Wright is inapplicable here specifically as to the North Carolina 

State Board of Elections its Executive Director. 
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Conclusion 
 

 The North Carolina State Board of Elections, its Executive Director, the State of 

North Carolina, and its Governor are all necessary parties to this suit as executives 

responsible for the enforcement of election law.  Complete relief cannot be afforded 

without their inclusion and it leaves parties subject to inconsistent obligations or 

unprotected interests otherwise.  

 This 25th day of February, 2016. 

        /s/ Benton G. Sawrey 
        Benton G. Sawrey  
        NC State Bar No.: 46379 
        Narron, O’Hale and Whittington 
        PO Box 1567 
        102 S. Third St. 
        Smithfield, NC 27577 
        T: (919) 934-0049 
        F: (919) 934-6280 
        bsawrey@nowlaw.com 
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CERTIFICATE OF SERVICE 

 
CERTIFICATE OF SERVICE The undersigned attorney certifies that this day he 

has electronically filed the foregoing Reply Memorandum in the above-titled action with 

the Clerk of Court using the CM/ECF system, which provided notice of such filing to:  

 
Mark Payne, County Attorney  
Guilford County Attorney’s Office  
Attorney for Defendant Guilford County Board of Elections  
PO Box 3427  
Greensboro, NC 27402  
 
Jim W. Phillips, Jr.  
Brooks, Pierce, McLendon, Humphrey & Leonard, LLP  
Attorney for City of Greensboro  
Post Office Box 26000  
Greensboro, N.C. 27420-6000  
 
Julia C. Ambrose  
Brooks, Pierce, McLendon, Humphrey & Leonard, LLP  
Attorney for City of Greensboro  
Post Office Box 26000  
Greensboro, N.C. 27420-6000  
 
D. Bryan Starrett, Jr.  
Brooks, Pierce, McLendon, Humphrey & Leonard, LLP  
Attorney for City of Greensboro  
Post Office Box 26000  
Greensboro, N.C. 27420-6000  
 
Anita S. Earls  
Southern Coalition for Justice  
Attorney for Individual Plaintiffs  
1415 West Highway 54, Suite 101  
Durham, N.C. 27707  
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Allison J. Riggs  
Southern Coalition for Justice  
Attorney for Individual Plaintiffs  
1415 West Highway 54, Suite 101 
Durham, N.C. 27707  
 
George S. Eppsteiner 
Southern Coalition for Justice  
Attorney for Individual Plaintiffs  
1415 West Highway 54, Suite 101 
Durham, N.C. 27707  
 
 
Respectfully submitted this 25th day of February, 2016. 
 

 /s/ Benton G. Sawrey  
Benton G. Sawrey 
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§ 163­33.  Powers and duties of county boards of elections.
The county boards of elections within their respective jurisdictions shall exercise all powers granted

to such boards in this Chapter, and they shall perform all the duties imposed upon them by law, which
shall include the following:

(1)        To make and issue such rules, regulations, and instructions, not inconsistent with law,
with directives promulgated under the provisions of G.S. 163­132.4, or with the rules,
orders,  and  directives  established  by  the  State  Board  of  Elections,  as  it  may  deem
necessary for the guidance of election officers and voters.

(2)               To appoint all chief  judges,  judges, assistants, and other officers of elections, and
designate  the  precinct  in  which  each  shall  serve;  and,  after  notice  and  hearing,  to
remove  any  chief  judge,  judge  of  elections,  assistant,  or  other  officer  of  election
appointed by  it  for  incompetency,  failure  to discharge  the duties of office,  failure  to
qualify within the time prescribed by law, fraud, or for any other satisfactory cause. In
exercising the powers and duties of  this subdivision,  the board may act only when a
majority of its members are present at any meeting at which such powers or duties are
exercised.

(3)               To  investigate  irregularities,  nonperformance of  duties,  and violations of  laws by
election  officers  and  other  persons,  and  to  report  violations  to  the  State  Board  of
Elections. In exercising the powers and duties of this subdivision, the board may act
only when a majority of its members are present at any meeting at which such powers
or  duties  are  exercised.  Provided  that  in  any  hearing  on  an  irregularity  no  board  of
elections shall consider as evidence the testimony of a voter who cast a ballot, which
ballot that voter was not eligible to cast, as to how that voter voted on that ballot.

(4)        As provided in G.S. 163­128, to establish, define, provide, rearrange, discontinue, and
combine election precincts as it may deem expedient, and to fix and provide for places
of registration and for holding primaries and elections.

(5)                To  review,  examine,  and  certify  the  sufficiency  and  validity  of  petitions  and
nomination papers.

(6)                To  advertise  and  contract  for  the  printing  of  ballots  and  other  supplies  used  in
registration  and  elections;  and  to  provide  for  the  delivery  of  ballots,  pollbooks,  and
other required papers and materials to the voting places.

(7)        To provide for the purchase, preservation, and maintenance of voting booths, ballot
boxes,  registration and pollbooks, maps,  flags, cards of  instruction, and other  forms,
papers, and equipment used  in  registration, nominations, and elections; and  to cause
the  voting  places  to  be  suitably  provided  with  voting  booths  and  other  supplies
required by law.

(8)        To provide for the issuance of all notices, advertisements, and publications concerning
elections required by law. If the election is on a State bond issue, an amendment to the
Constitution, or approval of an act submitted to the voters of the State, the State Board
of  Elections  shall  reimburse  the  county  boards  of  elections  for  their  reasonable
additional costs in placing such notices, advertisements, and publications. In addition,
the  county  board  of  elections  shall  give  notice  at  least  20  days  prior  to  the  date  on
which the registration books or records are closed that there will be a primary, general
or special election, the date on which it will be held, and the hours the voting places
will be open for voting in that election. The notice also shall describe the nature and
type of election, and the issues,  if any,  to be submitted to the voters at  that election.
Notice shall be given by advertisement at least once weekly during the 20­day period
in a newspaper having general circulation in the county and by posting a copy of the
notice  at  the  courthouse  door.  Notice  may  additionally  be  made  on  a  radio  or
television  station or both,  but  such notice  shall  be  in  addition  to  the newspaper  and
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other  required notice. This  subdivision  shall  not  apply  in  the  case of bond elections
called under the provisions of Chapter 159.

(9)        To receive the returns of primaries and elections, canvass the returns, make abstracts
thereof,  transmit  such  abstracts  to  the  proper  authorities,  and  to  issue  certificates  of
election to county officers and members of the General Assembly except those elected
in districts composed of more than one county.

(10)      To appoint and remove the board's clerk, assistant clerks, and other employees; and to
appoint and remove precinct transfer assistants as provided in G.S. 163­82.15(g).

(11)           To prepare and submit  to  the proper appropriating officers a budget estimating  the
cost of elections for the ensuing fiscal year.

(12)           To perform  such other  duties  as may be prescribed by  this Chapter,  by directives
promulgated pursuant to G.S. 163­132.4, or by the rules, orders, and directives of the
State Board of Elections.

(13)      Notwithstanding the provisions of any other section of this Chapter, to have access to
any  ballot  boxes  and  their  contents,  any  voting  machines  and  their  contents,  any
registration  records,  pollbooks,  voter  authorization  cards  or  voter  lists,  any  lists  of
absentee  voters,  any  lists  of  presidential  registrants  under  the Voting Rights Act  of
1965 as amended, and any other voting equipment or similar records, books or lists in
any  precinct  or  municipality  over  whose  elections  it  has  jurisdiction  or  for  whose
elections it has responsibility.

(14)      To make forms available for near relatives or personal representatives of a deceased
voter's estate to provide signed statements of the status of a deceased voter to return to
the board of elections of the county in which the deceased voter was registered. Forms
may  be  provided,  upon  request,  to  any  of  the  following:  near  relatives,  personal
representatives  of  a  deceased  voter's  estate,  funeral  directors,  or  funeral  service
licensees.  (1901, c. 89, s. 11; Rev., s. 4306; C.S., s. 5927; 1921, c. 181, s. 2; 1927, c.
260, s. 1; 1933, c. 165, s. 2; 1966, Ex. Sess., c. 5, s. 2; 1967, c. 775, s. 1; 1973, c. 793,
ss. 9­11; 1983, c. 392, s. 1; 1989, c. 93, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 15;
1995 (Reg. Sess., 1996), c. 694, s. 1; 1997­510, s. 1; 1999­424, s. 7(b); 2009­541, s. 2;
2013­381, s. 39.1(a).)
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