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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Charleston

JEFFERSON COUNTY COMMISSION, et. al.

Plaintiffs,
and
THORNTON COOPER,
Intervening Plaintiff,
v, Civil Action No. 2:11-CV-00989

(Honorable King, Bailey, Berger)

NATALIE TENNANT, in her capacity as
The Secretary of State, et al.,
Defendants.

JOINT OPENING BRIEF OF DEFENDANTS
JEFFREY KESSLER AND RICHARD THOMPSON

I INTRODUCTION

On August 5, 2011, the West Virginia Legislature enacted Enrolled S.B. 1008 to
redistrict the state’s three Congressional Districts for the elections in 2012 following the results
of the 2010 census in accordance with the requirements of the United States Constitution and the
West Virginia Constitution.

In enacting the bill, the Legislature followed several historic principles that have been
consistently followed in the past half century. S.B. 1008 maintains the integrity of counties,
avoids contests between incumbent Representatives, preserves the core of prior districts, protects
communities of interest, establishes districts composed of contiguous counties and are compact,
and achieves these objectives with as little change as possible. Further, the bill was enacted in

good faith and with total disregard to partisan political considerations.
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The bill contains a population variance of .79 percent among the three districts, which is
nearly identical to the .78 percent variance in the case of West Virginia Civil Liberties Union v.
Rockefeller, 336 F.Supp. 395 (S.D. W.Va. 1972) where the three judge District Court upheld
West Virginia’s 1971 congressional redistricting bill as constitutional. The Rockefeller case was
cited by the United States Supreme Court in the case of Karcher v. Daggett as an example of
where a “minor variance” in population is legitimate in the pursuit of certain policy objectives.
462 U.S. 725 at 740-41, 103 S.Ct. 2653 at 2663 (1983).

The bill also creates districts that are “compact” as required by Article 1, Section 4 of the
West Virginia Constitution. In particular, the Second Congressional District that is challenged
by Plaintiffs as violative of this provision, is compact in that it is similar o the District as
constructed in 1991, which was upheld in Stone v. Hechler, 782 F. Supp. 1116 (N.D.
W.Va.1992). The différence between the Second Congressional District under the 1991 plan
and that in S.B. 1008 is that the District has been reduced in size by removing three counties,
making it even more compact than the District as approved by the court in the Stone case.

Because the Legislature adopted a redistricting plan that has already been found compact,
because the population variance is 2 mere one one-hundredth of a percent higher than the
variance expressly approved by this Court and implicitly approved by the United States Supreme
Court, and most importantly, because the variance from numerical equivalency is justified by the
Legislature’s expressed desire to achieve legitimate policy objectives, the Court should uphold
the constitutionality of S.B. 1008,

IL RELEVANT FACTS

A. MODERN HISTORY OF CONGRESSIONAL REDISTRICING IN WEST
VIRGINIA
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Since the decision by the United States Supreme Court in Wesberry v. Sanders, 376 U.S.,
1 (1964), applying the principle of one person one vote in the congressional reapportionment
context, the West Virginia Legislature has been consistent in applying basic policy objectives
while complying with the “one man one vote” mandate. As previously stated, these policies are
to maintain the integrity of counties, to comply with the state Constitution’s requirement for
compactness, to avoid contests between incumbents, to preserve the core of prior districts, to
make as little change as possible, and to act in good faith without political partisan
considerations.

The first redistricting after Wesberry was done by the Legislature in 1971 following the
1970 census. H.B. 929 contained a population variance of .78 percent, which was upheld by a 3-
| judge Federal panel in Rockefeller. (Acts of the Legislature 1971, ¢.16, attached as Ex. A) The
court placed particular emphasis on the fact that the legislation was “remarkably free of partisan
politics” having been adopted with genuine bipartisan support. It also determined that the
districts were compact under the state Constitution, including the Second Congressional District
which at the time consisted of 20 counties, covering an area of 9,822 square miles, 40 percent of
the state’s territory, even though it was one of four Districts. (See Square Mileage of West
Virginia Counties, attached IEx. B)

The second Congreséionai redistricting in the modern era was accomplished in 1982
following the 1980 census. H.B. 1160 simply moved two of the State’s 55 counties among the
four Congressional districts. (Acts of the Legislature 1982, c. 32, attached as Ex. C) As in the
past, it maintained the integrity of counties; continued compactness by reducing the Second
Congressional District by one county; avoided contests among the incumbents; and preserved the

core of the Districts by making as little change as possible,

3
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The third Congressional redistricting after the “one man one vote” decisions of the
1960’s took place in 1991 following the 1990 census. At that time, the Legislature was
confronted with the need to reduce the number of districts from four to three. Despite this
difficult assignment, it enacted a plan that created only one contest among the incumbents, and
also maintained the integrity of counties, H.B. 221 created the basic structure of districts that has
been in place for the past 20 years, including the Second Congressional District that has stretched
from Jefferson to Mason counties. (Acts of the Legislature 1991, 2™ Ex. Sess. ¢. 14, attached as
Ex. D) Under the bill, the Second District consisted of 20 counties, comprising 9,501 square
miles, equal to 39.23 percent of the siate’s territory. (See Square Mileage of West Virginia
Counties, Ex. B) The bill was challenged in Federal court where a three judge District Court
determined that it complied with the compactness requirement of the West Virginia Constitution.
Stone v. Hechler, 782 F. Supp. 1116 (N.D.W.Va.1992)

The fourth time the Legislature engaged in redistricting in the modern era was in 2001
following the 2000 census, H.B. 510 simply moved Gilmer County from the Second to the First,
and Nicholas County from the Second to the Third, which together comprised 994 square miles.
(Acts of the Legislature 2001, 2" Bx, Sesé., c.9, attached as Ex. E) In so doing, the Second
Congressional District, which had already been found by the court in 1991.to be compact, was
reduced to 18 counties, comprising 8,513 square miles, equal to 35.13 percent of the state’s
territory. (See Square Mileage of West Virginia Counties, Ex. B) According to the Almanac of
American Politics, former state Senator James Humphreys who had lost the election to the
Second Congressional District in 2000 to Republican Shelley Moore Capito had proposed a bill
that would increase the Democratic advantage in the District for the 2002 election, but the

Legislature rejected the proposal in favor of the simpler alternative that preserved the core of the
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existing district and made as little change as possible. (See West Virginia Congressional
District, www3.nationaljournal.com/pubs/almanac/2008/states/wv/wv_cong.htm, attached as Ex.
F) |

Finally, in 2011, the Legislature enacted S.B. 1008 which is at issue in this case. In
keeping with the Legislature’s longstanding practice of making as little change as possible, the
bill simply moves Mason County from the Second Congressional District to the Third. Ithasa
population variance of 79 percent, which is virtually identical to the .78 percent variance
approved by the 3-judge Federal panel in the Rockefeller case, which was implicitly upheld by
the U.S. Supreme Court in Karcher. With respect to compactness, the bill further reduces the
size of the Second Congressional District, so that it will now consist of 17 counties; comprising
8,068 square miles, equal to 33.29 percent of the state’s territory - almost precisely one third of
West Virginia’s 24,231 square miles. (See Square Mileage of West Virginia Counties, Ex. B)
By removing Mason County, S.B 1008 also shortens the distance from the eastern edge of the
District in Jefferson County to the western edge, which will now be in Putnam County instead of
Mason.

The bill was passed with overwhelming bipartisan support, with only 1 vote against the
bill in the Senate and only 5 votes in the House. Despite a 28 to 6 majority in the Senate, and a
65 to 35 majority in the House of Delegates, the Legislature enacted a bill that largely keeps in
place a Congressional districting plan where Republicans hold 2 of the 3 seats. As discussed
herein, the Legislature specifically rejected proposals offered at the request of the Democratic
Congressional Campaign Committee, and took no action to benefit its own current or former
members who have demonstrated interest in running for the seats. Once again, the Legislature

demonstrated that its priorities in Congressional redistricting are maintaining the integrity of
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counties; complying with compactness; avoiding contests among incumbent Representatives;
preserving the core of prior districts; and accomplishing all of these with as little change as

possible without regard to partisan politics.

B. CONGRESSIONAL REDISTRICTING WAS DONE IN GOOD FAITH
AND WAS APOLITICAL

In the 1972 case of West Virginia Civil Liberties Union v. Rockefeller, the Court
commended the Legislature for having enacted a redistricting plan that was “remarkably free of
partisan politics.” 336 F. Supp. 395,399 (S.D. W. Va. 1972). The Court noted that the plan had
been adopted with genuine bipartisan support, and was done in good faith. (Id.)

The same is true, perhaps to an even greater extent, with respect to the enactment of S.B.
1008 in 2011. Despite the fact that the majority of members in both the Senate and House of
Delegates, as well as the Governor, are Democrats, the Legislature adopted a plan that makes as
little change as possibie to the current districts in which two of the three incumbents are
Republicans. The Democrats command a super majority of 28-6 in the state Senate, or 82
percent, and a similar majority of 65 to 35 in the 100 member House of Delegates.

The Charleston Gazette reported that the Democratic Congressional Campaign
Cormmittee (DCCC) favored two redistricting plans to the Legislature this year that were
designed to increase the likelihood of the election of Democrats to Congress. (See “New
Redistricting Plan Would Switch Mason County” CHARLESTON GAZETTE, Aug. 4. 2011,
attached as Ex. G) At the request of the DCCC, Senator Roman Prezioso offered the plans as
amendments to the bill under consideration by the Senate Redistricting Committee on August 4,
2011, and both were rejected by the Committee.

Further, the Legislature maintained the existing structure to the fullest extent possible,

even though three current or former state Senators have either run unsuccessfully for Congress,
6
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or have a committee in place to do so in the future, and could likely benefit from a redistricting
that would increase their odds of success.

Former Democratic state Senator Michael Oliverio suffered an extremely narrow loss to
Republican David McKinley in the First Congressional District just last year, where the margin
was 50.4 percent to 49.6 percent -- only 1,440 votes. (See Election Results, attached as Ex. H)
Of the 28 Democrats currently in the state Senate, 23 were colleagues of Senator Oliverio until
his term expired at the end of last year. (See Senate Membership, attached as Ex. I} A plan
offered on the Senate Floor as an alternative to S.B. 1008 that would have resuited in a net
increase of 4,663 in the number of registered Democrats in the First District was defeated 14 to
17. (See Voters Registration Information, attached as Ex. J)(See also Discussion of Snyder
Amendment, infra, at 17-18)

Current Democratic state Senator Erik Wells ran unsuccessfully as his party’s nominee
against incumbent Republican Shelley Moore Capito in 2004, but nonetheless carried the
District’s (and state’s) largest county, Kanawha County, which itself constitutes approximately
one-third of the District’s population. (See Ex. K)

Current Democratic state Senator John Unger, who serves as Majority (i.e., Democratic)
Leader and chairs the Redistricting Committee, filed pre-candidacy papers in 2007 to run for the
Second Congressional District in 2008, but decided shortly before the formal filing period in
January of 2008 not to run that year. He continues to maintain a Committee with the Federal
Elections Commission with a current balance of almost $48,000 that could be used for a future
race. (See Federal Election Commission Report, attached as Ex. L)

The action of the Legislature in enacting S.B. 1008 is similar to that taken in 2001.

Former Democratic state Senator James Humphreys narrowly lost to Republican Shelley Mootre
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Capito in 2000, and presented a plan to the Legislature in 2001 that would have moved three
Republican-oriented counties from the District and would have added 3 Democratic-oriented
counties, in order to increase the odds for a Democratic victory in the 2002 election. (See,
Almanac, attached as Ex. F) Despite the obvious advantage to the party, the Democratic
majority in both Houses of the Legislature rejected the proposal in 2001, and mstead chose to
make the minimal change by moving only 2 counties without regard to partisan politics.

It is clear that, despite containing an unusually strong majority of Democrats, the
Legislature chose its longstanding principle of stability of districts over partisan advantage and
even over personal advantage to colleagues and friends. All but one of the participating Senators
ultimately voted for the plan that essentially preserves the three districts of which two of three
are held by Republicans. (See Senate Journal, attached as Ex. M, at 52-53)! In the House of
Delegates, the vote was 90 in favor to 5 against, with 5 absent. (See House Roll Call Vote,
attached as Ex. N) The only votes against the bill were by 3 delegates from the Eastern
Panhandle, and 2 delegates representing Mason County. In both Houses, the votes were made in
complete good faith and were overwhelmingly bipartisan. Even the 5 negative votes in the
House of Delegates were bipartisan expressions, with 3 from Democrats and 2 from
Republicans. Finally, Democratic Senate President Earl Ray Tomblin, acting as Governor,
approved the bill.

C. THE LEGISLATURE’S ENACTMENT OF S.B. 1008 WAS THOROUGH AND
WELIL REASONED

Congressional redistricting is an ongoing process, for which the Legislature was well-

prepared even before the figures from the 2010 census were made available in April 2011. Many

! Throughout the Brief, a number of documents from the Senate record are cited. Attached as Exhibit AA please
find a certification from the Clerk of the Senate documenting the authenticity of these records from the Senate.
8
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members of the Legislature, and most members of the leadership of both Houses, had
participated in the redistricting ten years earlier, at which time the Legislature adjusted the state’s
three Congressional districts by simply moving two counties from the Second Congressional
District. The Legislature took steps to insure that its members were well informed as to the facts
and the law in Congressional redistricting in order to achieve compliance with Constitutional
requirements as well as its policy objectives. These steps included:

¢ The establishment and maintenance since 1991 of a full-time professionally staffed
Redistricting Office under the jurisdiction of the Legislature’s Joint Committee on
Government and Finance, a statutory body consisting of the leadership of both the Senate
and House and Delegates.

« The availability to members of the Legislature, of assistance by professional staff in the
Redistricting Office in devising proposed Congressional districts. These services include
the drawing of maps; the determination of population variances; and the results of the
major formulae used in determining “compaciness”.

o The establishment by the Senate of a Redistricting Task Force in March of 2011,
consisting of 17 Senators - one half the membership — which held 12 open meetings
throughout the state, at which the public was invited to speak.

e The establishment by each of the Houses of websites in the Spring of 2011, explaining
the redistricting process, and inviting public comment.”

e The establishment by the House of a Redistricting Committee, which held two meetings
prior to the extraordinary session, at which it heard from national and state experts on the
elements of redistricting.

¢ The sending of several members of the Legislature’s professional staff to seminars on
legal and other issues relating to redistricting, conducted by the National Conference of
State Legislatures.

? See hitp://www.legis.state.wv.us/senate } /redistricting.cfm and http://www.legis.state.wv.us/house/redistricting.cfin
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By taking these steps, the Legislature ensured that it was well informed as an institution
about the constitutional requirements of reapportioning congressional districts.

D. THE LEGISLATURE CLEARLY EXPRESSED ITS LEGITIMATE POLICY

OBJECTIVES

The Senate Redistricting Committee held a meeting on August 4, 2011 during which
Professor Bob Bastress of the West Virginia University College of Law offered testimony
explaining the Federal and state constitutional standards for congressional redistricting.
Professor Bastress informed the Legislature that “the overriding principle . . . with congressional
redistricting is the requirement to achieve perfect equality; that is, a perfect one person, one vote
districts. [sic] Variations from that are permitted if they’re minor variations and if they are
necessary to achieve some legitimate stafe interest. And the court has been quite rigid in
insisting that the Legislature make every good faith effort to achieve perfect equality.” (Senate
Redistricting Comm., 8/4/11, attached as Ex. O at 8.)

The Legislature was informed that any variation from perfect numerical equality had to
be justified. Professor Bastress explained that traditional redistricting criteria which could justify
a deviation from numerical equality inqiude following traditional communities of interest,
preserving preexisting districts, avoiding contests between incumbents, and complying with the
State Constitutional requirement of compactness. (Id. at 9) Armed with this knowledge, State
Senators explained their legitimate interest in varying slightly from numerical equality.

Professor Bastress was asked about the 1991 challenge to the State’s congressional
districts in Stone v. Hechler, 782 F.Supp. 1116 (N.D. W. Va. 1992). Bastress explained that in
1991, the redistricting plan adopted by the Legislature was not the most equal, that the State had

to justify its deviation, and that the Court found that the State carried its burden.

10
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Senator Corey Palumbo asked whether the constitutional requirements with respect to
redistricting had changed since 1991, and Bastress explained they had not. (Senate Redistricting
Comm., 8/4/11 at 11-12) (“Q: And the requirements for the congressional districts have been
essentially the same over the course of the last 20 years. Have they changed at all? A: No, that
was adopted in 1991, challenged in 1991 and not challenged in 2001. Q: But I mean the
requirements that we’re bound to follow in drafting these districts - - those haven’t changed,
have they? A: Those have not changed. You’re right. That’s correct.”)

The questioning by Senator Palumbo evidences intent to follow closely the same
justifications that the Legislature gave in 1991 for deviating from numerical equivalency:
compactness, preserving the core of existing districts, keeping communities of interest intact, and
avoiding contests between incumbents. Senators knew that the Federal court in Store upheld the
constitutionality of the 1991 plan and that the Federal constitutional requirements for
redistricting had not been altered by the Federal courts in the intervening 20 years.

In supporting a redistricting plan that closely mirrors the 1991 plan, Legislators could not have
done any more to preserve the core of existing districts. Additionally, they took a plan that was
held to be compact in Stone and made it more compact by removing Mason County, the
westernmost county in the prior Second Congressional District.

Senators understood that in support of efforts to preserve the core of existing
congressional districts, West Virginia has typically made as small a change as possible to
existing congressional districts — particularly in those years when the state has retained the same
number of seats in the House of Representatives. (Senate Redistricting Comm., 8/4/11 at
47)(Senator Clark Barnes) (“I also would like to point out that historically West Virginia as we
have looked at our maps every ten years - - unless we had to add a district or remove a district - -

11
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historically we have not changed our districts substantially.”) In further support for keeping
West Virginia’s pre-existing congressional maps Senator Barnes noted that he had recently
visited 53 of the State’s 55 counties during his campaign for the Republican nomination for
Governor. Barnes stated that “[n]owhere did I hear anyone complain about their representation,
no matter who it was, or complain about the district, the way it was laid out. There were no
complaints.” (Id. at 48)

The Senate considered the possibility of keeping the existing districts intact while at the
same time achieving numerical equivalency by carving the precise number of people out of the
Second Congressional District and putting them into the First and Third Congressional Districts.
Senator Palumbo asked Professor Bastress whether the plan adopted by the Legislature would be
more defensible if the requisite number of people were moved “from the northern part of Wirt
County” to the First District and from the “southern part of Randolph County” to the Third
District. (Id. at 53) Professor Bastress explained that achieving numerical equivalence in that
way would insulate the plan from a Federal constitutional challenge.

The Legislature chose not to amend the plan in the manner discussed by Senator
Palumbo’s hypothetical because of the State’s long history of keeping counties intact during
congressional redistricting. Senator Mike Hall, in discussing the Supreme Court’s Karcher
opinion with Professor Bastress noted that protecting the integrity of West Virginia’s counties
was a justification for the plan adopted by the Legislature. (Id. at 52) (“But in this casé county
lines are what they are and I think that would be a justifiable argument to keep it that way.”)

In passing the bill, the Legislature also made clear its intent to keep together communities
of interest. Senator Barnes, in supporting the ultimately adopted plan in the Redistricting

Committee said:

iz
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You know, not only are we keeping the core of a district together;
but we’re keeping the core of three districts together. And I think
that’s very important; because you know, when you look at the
southern [third] disirict, primarily we certainly have a coalfields
district. In the northern part, I can tell you that the areas around
Keyser, the areas around Marshall County and all, there’s a lot of
commonality between those two areas even though they’re on
different sides of the state
When we look at the second district, the commonality is striking.
Number one, we have the two largest counties, populations, in the
state in Kanawha County and Berkeley County. And with large
populations you face similar challenges - - similar challenges in
law enforcement, similar challenges in growth, similar challenges
with your cities within the area.”

Id. at 56.

Senator Barnes went on to note that two areas on opposite ends of the Second District:
the Eastern Panhandle and Putnam County, were two of the fastest growing areas of West
Virginia. (Id. at 57) These remarks demonstrate that the Senate considered communities of
interest within the State and valued keeping them intact within a single congressional district.

The Senate recognized that, with respect to issues confronted by urban areas, the Eastern
Panhandle shared common challenges with Charleston and Kanawha County. The Senate
recognized that Jefferson and Berkeley Counties share the challengé of growth with Putnam
County.

When the debate moved to the floor of the Senate, Senators continued to express their
interest in preserving communities of interest within congressional districts and protecting the
core of existing districts. Senator Brooks McCabe argued that while the plan ultimately adopted
moved only residents of Mason County from one congressional district to another, the plan
offered by Senator Snyder would have forced tens of thousands of additional residents to move
from one district to another. (See Remarks of Senator Brooks F. McCabe, Jr., Reapportioning

congressional districts, 8/5/11, attached as Ex. P at 1) (“We’re talking about 47,000 to 52,000
13
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people from one district to another.”™)’ Senator McCabe explained that a total of seven counties
would move from one congressional district to another under the Snyder amendment compared
to only one county shifted by S.B. 1008, and that the Snyder plan would not improve
compactness because the district would still run from Putnam County in the west to J efferson
County in the east. (Id. at 2) (“The plan that was approved yesterday [in the Redistricting
Committee] requires one county to be moved from one congressional district to another. This
particular amendment requires seven counties to be moved from one district to another. .. As
best I can tell, the amendment before us in no way affects the length of the district. It still runs
from Putnam County all the way up to Jefferson County. So we still have a long district. In
fact, the action that was taken yesterday by moving Mason County reduced the length of the
district.”)
Senator McCabe also considered the Kanawha Valley as an economic unit when

evaluating communities of interest, stating:

“The 52,000 people that are in Jackson and Roane, particularly,

and Wirt are important to Kanawha County. We, in my home

county, need to look at that. We understand the importance of a

united economy around which our district operates. And Jackson

County, Putnam County, and Roane County are key to how we, as

an economy, operate. We are talking about moving Jackson and

Roane counties as well as Wirt to the district to the north of us, to

the First District and acquiring three other counties in the bottom

of the Eastern Panhandle in the Second District. That has an effect

on how we view the world, how our economy and how our

counties interact immediately around us.”
Id. at 1-2.

3 Senator McCabe was considering only the additional residents moved from one congressional district to another in
Jackson, Roane, and Wirt counties. Accounting for the fact that residents of Grant, Mineral, and Tucker counties
would also be forced to change congressional districts by the Snyder Amendment, a total of 97,144 additional
residents would move from one congressional district to another under the Snyder Amendment as compared with the

S.B. 1008 as adopted.
14
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Senator Mike Hall explained on the floor that the Senate could reduce the population
variance all the way to zero, but doing so would cause the Senate to cut counties — a step that the
Senate was not willing to take. (Remarks of Senator Mike Hall, Reapportioning congressional
districts, 8/5/11, attached as Ex. Q at 2) (“There is a difference in variance which we could fix by
amendment — there are two amendments but they would divide counties — but we could fix the
variance issue like the perfect plan did.”)

As the debate in both the Senate Redistricting Committee and on the Senate floor make
clear, the Senate took into account preserving communities of interest, preserving the existing
congressional districts as closely as possible, and avoided splitting any county between
congressional districts. The debate demonstrates that Senators understood their constitutional
obligation to come as close as practicable to precise population equivalence between
congressional districts and to deviate only where necessary to achieve a legitimate objective.
Senators placed on the record their legitimate reasons for the minor deviation from zero variance
in the plan they adopted, and the record demonstrates that S.B. 1008 as adopted best meets the
Legislature’s policy objectives.

E. S.B. 1008 IS SUPERIOR TO OTHER PLANS IN MEETING THE
LEGISLATURE’S POLICY OBJECTIVES

As enacted, S.B. 1008 is superior to other plans in meeting the Legislature’s principal
policy objective of maintaining the stability of Congressional districts, while meeting the
requirements of both the U.S. and West Virginia Constitutions, in that it moves the fewest
number of citizens from one district to another without splitting counties. All other plans either
split counties, or move more counties and people than does S.B. 1008.

At the Redistricting Committee’s August 4, 2011 meeting, Senators considered five

congressional redistricting proposals. At the request of Senators, staff prepared a draft “zero
15
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variance” redistricting plan which placed 615,665 persons in Congressional Districts 1 and 2,
and 615,664 persons in Congressional District 3. This proposal would have split Harrison
County between the First and Second Congressional Districts, and would have split Kanawha
County between the First and Third Congressional Districts. (See attached Ex. R) The proposal
also would have shifted 19 counties and 636,187 residents — over 34 percent of the state’s
population — from one congressional district to another. Perhaps in recognition of the zero
variance plan’s failure to achieve the objectives of keeping counties unified within a
congressional district and preserving the core of existing districts, this zero variance plan was not
introduced as a bill by any Senator or Delegate, nor was it considered as a floor amendment in
either the House or the Senate.

At the August 4, 2011 meeting, the Committee first considered an Amendment by
Senator Roman Prezioso. (See attached Ex. S) Senator Prezioso’s amendment would have
created a population variance of 1.22 percent — a level which the Legislature considered to be too
high under the Federal constitutional standard. Additionally, the amendment would move nine
counties containing 143,605 residents from one district to another. The amendment was defeated
by voice vote.

Senator Prezioso offered a second amendment which mirrored his initial proposal, except
that Tucker County, rather than Ritchie County, was moved from the First District to the Second
District. (See attached Ex. T) While this second amendment had a smaller variance than the
first Prezioso amendment, it still had a variance of .44 percent from numerical equivalency.

The amendment would still move nine counties from one district to another, and these counties

consist of 140,297 residents. The Committee rejected the second Prezioso amendment.
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Senator Douglas Facemire next offered an amendment that would have significantly
redrawn the state’s congressional map, shifting 20 counties and 717,837 residents from one
congressional district to another. (See attached Ex. U) Senator Facemire’s plan would have
placed incumbent Representatives Shelley Moore Capito and David McKinley in the First
Congressional District. The districts, as drawn by Senator Facemire, had a population variance
of .42 percent. The Senate rejected the Facemire Amendment.

Finally, the Committee considered and adopted an Amendment by Senator Clark Barnes,
one of only 6 Republicans in the Senate. The Barnes Amendment kept the three existing
congressional districts intact, except for shifting Mason County from the Second District to the
Third District. Accordingly, only 27,324 residents - less than two percent of the state’s
population — were moved from one congressional district to another.

Based on the Barnes Amendment, the Senate Redistricting Committee originated S.B.
1008. Under this plan, which was adopted by the Legislature, the First Congressional District
includes 615,991 persons, the Second Congressional District 620,862 persons, and the Third
Congressional District 616,141 persons. The plan has a population variance of .79 percent. (See
attached Ex. V)

The Senate considered the redistricting issue on the Floor on August 5, 2011. The sole
amendment considered on the floor was offered by Senator Herb Snyder. (See attached Ex. W)
The Snyder Amendment would have modified the existing congressional districts by shifting
Mason County from the Second District to the Third District, shifting Grant, Mineral, and
Tucker Counties from the First District to the Second District, and shifting Jackson, Roane, and
Wirt Counties from the Second District to the First District. The Snyder Amendment had a

population variance of .39 percent. In sum, seven counties totaling 124,468 residents - 6.7
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percent of the state’s population - would have moved from one congressional district to another
under the Snyder Amendment. The Snyder Amendment was defeated by a recorded vote of 14
to 17. (See Senate Journal, attached as Ex. M, at 52)

Intervening Plaintiff Thornton Cooper submitted three proposed congressional
redistricting plans at public hearings held by the Senate’s redistricting task force. The Cooper
plans, however, did not comport with the policy objections expressed by the Legislature. Cooper
Plan 1 would have placed incumbent Representatives Nick Rahall and Shelley Moore Capito into
the same congressional district. The plan would also move 23 counties and 813,363 residents —
43.8 percent of the state’s population — from one district to another. (See attached Ex. X)
Cooper Plan 2 would also place Rahall and Capito in the same district, while shifting 20 counties
totaling 949,065 residents from one district to another. (See attached Ex. Y) Cooper Plan 3
would move 21 counties totaling 746,732 residents — over 40 percent of the state’s population
from one district to another. (See attached Ex. Z) The three plans submitted by Cooper had
small population variances, but were so out of step with the Legislature’s objective of preserving
existing congressional districts and avoiding contests between incumbents, as well as the state’s
four decade tradition of making the smallest changes possible in reapportionment, that no
member of the Legislature saw fit to introduce any of Cooper’s plans as a bill or as an
amendment.

During the course of this litigation, Cooper proposed a fourth plan. This plan would split
Taylor County between the First and Third Congressional Districts. Additionally, this fourth
Cooper plan would shift more than one-third of the state’s residents from one district to another,
Aside from its failure to comport with the Legislature’s policy objectives of keeping counties

intact and preserving existing congressional districts, Cooper’s fourth plan, unlike all other plans
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considered, was not available to the Legislature when it approved S.B. 1008 and has not been the
subject of public or legislative consideration.

III. LEGAL ARGUMENT

Jefferson County and Cooper each challenge the constitutionality of Senate Bill 1008.
Jefferson County’s challenge to West Virginia’s congressional redistricting is based upon three
constitutional provisions: the Equal Protection Clause of the Fourteenth Amendment to United
States Constitution (Count 1), Article I, Section 2 of the United States Constitution (Count 1), and
Article I, Section 4 of the West Virginia Constitution (Count II & Count IH). [Doc. 1 at pp. 6-7]
The challenges in Count I and Count II of the Complaint arise from the variances in population
in the three congressional districts. Jd The challenge in Count III stems from the claim that the
shape of the new Second Congressional District violates the compactness requirements of Article
1, Section 4 of the West Virginia Constitution. Id at p. 7. Cooper, based on Article I, Section 2
of the United States Constitution and Article I, Section 4 of the West Virginia Constitution, only
makes the challenge based on population variances. [Doc. 15 at p.7]

In determining similar challenges to the 1990 West Virginia congressional redistricting,
this Court’s predecessor three judge panel cautioned:

The Supreme Court has repeatedly stated that “redistricting and
reapportioning legislative bodies is a legislative task which the
federal courts should make every effort not to preempt.” Wise v.
Lipscomb, 437 U.S. 535, 539, 98 8.Ct. 2493, 2497, 57 1..Ed.2d 411
(1978). Further, a federal district court “should follow the policies
and preferences of the State, as expressed in statutory and
constitutional provisions or in the reapportionment plans proposed
by the state legislature, whenever adherence to state policy does
not detract from the requirements of the Federal Constitution” in
the context of congressional reapportionment. White v. Weiser, 412
1.S. 783, 795, 93 S.Ct. 2348, 2355, 37 L.Ed.2d 335 (1973).
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Stone v. Hechler, 782 F.Supp. 1116, 1124 (N.D. W.Va. 1992). Thus, this Court should not lose
sight of the fact that redistricting is inherently political:

“[Wlhether or not nonpopulation factors are expressly
taken into account in shaping political districts, they are inevitably
everpresent and operative. They influence all election outcomes in
all sets of districts. The key concept to grasp is that there are no
neutral lines for legislative districts ... every line drawn aligns
partisans and interest blocs in a particular way different from the
alignment that would result from putting the line in some other
place.” Dixon, Fair Criteria and Procedures for Establishing
Legislative Districts 7-8, in Representation and Redistricting Issues
(B. Grofman, A. Lijphart, R. McKay, & H. Scarrow eds. 1982).”

Davis v. Bandemer, 478 U.S. 109, 129, 106 S.Ct. 2797, 2808 (1986). Simply put, the choice
between various constitutional plans is a matter of legislative judgment and not a proper function
for a court specially comprised to determine the constitutionality of the plan ultimately adopted.
After careful consideration of both the constitutional requirements and traditional
concepts of sound redistricting, the West Virginia Legislature enacted Sepate Bill 1008 after
determining that legitimate state policies justified both the vatiance in population and the
geographic configuration of the districts. For the reasons noted below, this Court should reject
both the Jefferson County and Cooper challenges.
A. SENATE BILL 1008 COMPLIES WITH THE POPULATION EQUALITY
REQUIREMENTS OF THE UNITED STATES CONSTITUTION AND
THE WEST VIRGINIA CONSTITUTION AS THE SMALL INTER-
DISTRICT DEVIATIONS IN POPULATION IN SENATE BILL 1008 ARE

JUSTIFIED BY TRADITIONAL REDISTRICTING PRINCIPLES THAT
EMBODY LEGITIMATE STATE POLICY OBJECTIVES.

1. The Plaintiffs’ Population Equality Challenges in this Case are
Governed by Article I, Section 2 of the United States Constitution.

As noted above, the Plaintiffs cite three different constitutional provisions in support of

their population equality challenge to Senate Bill 1008. An examination of the provisions and
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the judicial decisions interpreting them establishes that the population equality challenges in this
case are governed by Article I, Section 2 of the United States Constitution.

Article I, Section 2 of the United States Constitution provides that the members of the
House of Representatives shall be chosen “by the People of the several States.” In Wesberry v.
Sanders, 376 U.S. 1, 7-8, 84 S.Ct. 526, 530 (1964), the Supreme Court held that this command
“means that as nearly as is practicable one man's vote in a congressional election is to be worth
as much as another's.” Id (footnote omitted). The Court concluded by stating that equal
representation is the goal: “While it may not be possible to draw congressional districts with
mathematical precision, that is no excuse for ignoring our Constitution's plain objective of
making equal representation for equal numbers of people the fundamental goal for the House of
Representatives.” Id. at 18, 84 S.Ct. at 535.

With respect to congressional districts, Article I, Section 4, of the West Virginia
Constitution requires that: “Each district shall contain as nearly as may be, an equal number of
population to be determined according to the rule prescribed in the constitution of the United
States.” By its explicit terms, this provision incorporates the standard for population equality set
forth in the United States Constitution. In addition, this Court’s 1992 predecessor rejected the
idea that the state provision requires a stricter standard for population variance than the Federal
constitutional requirements. See Stone v. Hechler, 782 F.Supp. at 1128. Thus, because the West
Virginia Constitution does not impose different or stricter requirements for population equality
challenges, it is not necessary to separately analyze Article I, Section 4, of the West Virginia
Constitution.

Finally, Jefferson County cites the Equal Protection Clause of the Fourteenth Amendment

to the United States Constitution in support of its population equality challenge. The Supreme
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Court evaluates population equality claims for congressional districts solely under Article I,
Section 2, reserving the Equal Protection Clause analysis for population equality challenges to
the reapportionment of state legislative districts. See Gaffhey v. Cummings, 412 U.S. 733, 741-
42, 93 S.Ct. 2321, 2325-26 (1973); Mahan v. Howell, 410 U.S. 315, 322, 93 S.Ct. 979, 984
(1973); see also Brown v. Thomson, 462 U.S. 833, 850, n.2, 103 S.Ct. 2690, 2700, n.2 (1983)
(O’Connor, J., Concurring) (“The Court has recognized that States enjoy a somewhat greater
degree of latitude as to population disparities in a state legislative apportionment scheme, which
is tested under Equal Protection Clause standards, than in a congressional redistricting scheme,
for which the Court has held that Art. 1, § 2 of the Constitution provides the governing
standard.”). Indeed, Reynolds v. Sims, 377 U.S. 533, 577, 84 S.Ct. 1362, 1390, (1964), the case
cited by Jefferson County [Doc. 1 at § 35], involved state legislative apportionment not
congressional districts. Likewise, population equality challenges to congressional districts in
West Virginia have focused on Article I, Section 2. Stone v. Hechler, supra; West Virginia Civil
Liberties Union v. Rockefeller, 336 F.Supp. 395, 397 (D. W.Va. 1972).

The less than 1% population deviation created by Senate Bill 1008 would be insuificient
to create a prima face case of an equal protection violation. Brown v. Thomson 462 U.S. at 842-
43, 103 S.Ct. at 2696 (“[W]e have held that minor deviations from mathematical equality . . . .
are insufficient to make out a prima facie case of invidious discrimination under the Fourteenth
Amendment. . . . [A]n apportionment plan with a maximum population deviation under 10% falls
within this category of minor deviations.” (citations and internal quotations omitted)). Thus,
even if equal protection analysis is appropriate, any equal protection challenge here fails to set

forth a prima facie case.
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Thus, for these reasons, this Court should judge the population equality challenges to
Senate Bill 1008 solely on the basis of Article I, Section 2 of the United States Constitution.

2. Article I, Section 2 of the United States Constitution Permits Small
Inter-District Deviations in Population to be Justified by Legitimate
State Policy Objectives.

The Supreme Court first adopted the modern population equality standard of Article I,
Section 2 of the United States Constitution in Wesberry, supra. As the West Virginia three-
judge panel recognized in Stone v. Hechler, 782 F.Supp. at 1124, the Supreme Court refined the
Wesberry requirements in Kirkpatrick v. Preisler, 394 U.S. 526, 89 S.Ct. 1225 (1969) and
Karcher v. Daggert, 462 U.S, 725, 103 S.Ct. 2653, 77 L.Ed.2d 133 (1983). Kirkpatrick created
and Karcher reaffirmed a two-step test for determining the constitutionality of congressional

reapportionment legislation.

In Stone v. Hechler, the West Virginia Court described the Kirkpatrick/Karcher test:

[TThe party challenging the constitutionality of a congressional
redistricting plan bears the burden of proof of first showing that
“the population differences among districts could have been
reduced or eliminated altogether by a good faith effort to draw
districts of equal population.” [Karcher, supra] at 730-31, 103
S.Ct. at 2658. If the party challenging the redistricting plan can
demonstrate that the population variations could have been
avoided, “the burden of proving that each significant variance
between the districts was necessary to achieve some legitimate
goal” shifts to the State. /d. at 731, 103 S.Ct. at 2658 (citing
Kirkpatrick, 394 U.S. at 532, 89 S.Ct. at 1229-30; Swann v.
Adams, 385 U.S. 440, 44344, 87 S.Ct. 569, 571-72, 17 L.Ed.2d
501 (1967)).

Stone v. Hechler, 782 F.Supp. at 1124,
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Both Karcher and Kirkpatrick make it clear that states are not required to reduce the

population variance to the numerical minimum variance. Instead, in step two of the test, the

State has the burden to justify the variance:

Karcher, 462 U.S. at 740-41, 103 S.Ct. at 2663-64 (citation omitted).

Any number of consistently applied legislative policies might
justify some variance, including, for instance, making districts
compact, respecting municipal boundaries, preserving the cores of
prior districts, and avoiding contests between incumbent
Representatives. As long as the criteria are nondiscriminatory these
are all legitimate objectives that on a proper showing could justify
minor population deviations.

Court has made it clear that the test under step two is a flexible one:

The showing required to justify population deviations is flexible,
depending on the size of the deviations, the importance of the
State's interests, the consistency with which the plan as a whole
reflects those interests, and the availability of alternatives that
might substantially vindicate those interests yet approximate
population equality more closely.

Finally, the Supreme

Karcher, supra at 741, 103 S.Ct. at 2664. In determining these issues, this Court has

traditionally looked favorably on congressional redistricting legislation that is adopted with

wide-spread, bipartisan support. See West Virginia Civil Liberties Union v. Rockefeller, 336

F.Supp. at 399 (“In contrast [to Kirkpatrick], the record here reveals the legislation was

remarkably free of partisan politics, it having been adopted with genuine by-party support in

both the committee and the legislative body.”).

Finally, while there is no variance under the Supreme Court’s current jurisprudence that

can be considered de minimus, variances less than 1% have been deemed acceptable in stage two

of Kirkpatrick/Karcher when they are accompanied by nondiscriminatory legislative policies -~
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even in the face of alternative plans that have smaller variances. See, e.g., Skolnick v. State
Electoral Bd. of Ill., 336 F.Supp. 839, 843 & n.2, 846 (D.C.IIL., 1971) (after considering four
plans with 1% variance or less, Court adopted plan with total variance of 0.75% which was third
largest variance); Doulin v. White, 535 F.Supp. 450, 452 (D.C.Ark., 1982) (after finding adopted
state plan with 2.10% variance unconstitutional, Court adopted previous version that had passed
one house of legislature with .78% variance and rejecting six plans with variances as low as
13%); Turner v. State of Ark., 784 F.Supp. 585, 589 (E.D.Ark. 1991} (rejecting challenge to
plan with .73% variance in spite of proposed alternatives with variances of .65% and .41%
finding that alternatives failed to meet the twin objectives of causing the fewest changes in the
location of counties and people as well as adopted plan).

Of course, the most notable rejection of a challenge to a plan with a less than 1% variance
was this Court’s opinion in West Virginia Civil Liberties Union v. Rockefeller, supra, which
rejected a challenge to the West Virginia congressional districts adopted after the 1970 census
which had a total deviation of .78% finding that state had justified the rejection of plans with
lower variances on the basis of the desire to comply with the West Virginia Constitution’s
contiguity and compactness provisions. 336 F.Supp at 399-400. In doing so, the Court
emphasized that, in conducting the part-two analysis of the Kirkpatrick test, a less than 1%
variation made the State’s burden slight. See id. at 399 (“Obviously, it would be very difficult to
markedly reduce the variances in a plan which, in fact, only varies 0.35% above and 0.43%
below the fnathematical ideal.”); see also Skolnick, 336 F.Supp. at 843 (Court specifically found
that four plans with less than 1% variance were indistinguishable on population basis -- “the
variances in each plan are so small that the only way to distinguish among them is to consider

what non-population factors went into the drawing of each.”).
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3. The Small Inter-District Deviations in Population in Senate Bill 1008
are Justified by the Consistently Applied State Policy Objectives of
Making Districts Compact, Respecting Municipal Boundaries,
Preserving the Cores of Prior Districts, and Aveiding Contests
Between Incumbent Representatives.

In enacting Senate Bill 1008, the West Virginia Legislature was cognizant of the
requirements of the Kirkpatrick/Karcher test. Senate Bill 1008 was adopted in spite of the fact
that alternatives with lower variances existed because the Legislature determined that the
consistently applied policy objectives of making districts compact, respecting municipal
boundaries, preserving the cores of prior districts, and avoiding contests between incumbent
representatives justified the small variances between districts. See Karcher,supra. Because
each of the four policy objectives identified in Karcher exist here, the Legislature easily meets its
burden under the second step in the Kirkpatrick/Karcher test.

As an initial matter, it is significant that partisan politics did not underlay the enactment
of Senate Bill 1008. The bill was passed in both houses by a substantial, bi-partisan vote.
Indeed, the Democratic controlled Legislature rejected alternative proposals that would increase
the likelihood of replacing the two Republican incumbent representatives. The Governor who
signed this bill was also a Democrat. Like the 1970s redistricting at issue in West Virginia Civil
Liberties Union v. Rockefeller, “the record here reveals the legislation was remarkably free of
partisan politics, it having been adopted with genuine by-party support in both the committee and
the legislative body.” In judging the Legislature’s justifications under the Kirkpatrick/Karcher
test, this Court should give great weight to the non-partisan environment in which the
congressional redistricting bill was adopted.

The first consistently applied policy objective supporting the adopted plan is the objective

of making districts compact. As the Court recognized in both West Virginia Civil Liberties
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Union v. Rockefeller and Stone v. Hechler, the West Virginia Constitution’s compactness
requirement constitutes a valid policy objective that can justify the small population deviations in
the plan., See Stone v. Hechler, 782 F.Supp at 1128; West Virginia Civil Liberties Union v.
Rockefeller, 336 F.Supp at 399. Indeed, in West Virginia Civil Liberties Union v. Rockefeller, |
the Court found compactness alone was sufficient to justify a plan adopted in a non-partisan
atmosphere in spite of a .78% deficiency.

As noted above, the plan at issue here is clearly more compact than the plan approved in
1972. Similarly, the plan found to be compact in Stone v. Hechler, in 1992 was the forerunner
of the current plan. The shift of Mason County from the Second District to the Third District in
Senate Bill 1008 makes the Second district more compact than the district approved in Stone v.
Hechler. West Virginia Civil Liberties Union v. Rockefeller and Stone v. Hechler establish that
balancing compactness with other factors has been a consistent policy objective in the setting of
West Virginia’s congressional districts.

The second state policy approved by Karcher is respecting municipal boundaries. West
Virginia’s constitution requires congressional districts to “be formed of contiguous counties.”
W.Va. Const. art. I, § 4. Both West Virginia Civil Liberties Union v. Rockefeller and Stone v.
Hechler explicitly approve consideration of this requirement as part of the Kirkpatrick/Karcher
test. See Stone v. Hechler, 782 F.Supp. at 1129 (citing West Virginia Civil Liberties Union v.
Rockefeller, 336 F.Supp. at 399). As noted above, preservation of county lines has been a

consistent part of West Virginia’s congressional district plans. Senate Bill 1008 does not split
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any counties.” The same cannot be said for many of the options considered and rejected or
proposed by the Plaintiffs. See, infra pp. 15-19.

The third policy approved by Karcher is preserving the cores of prior districts.  Stone v.
Hechler, supra recognized that preserving district cores was a valid state policy. 782.F.Supp. at
1127. In that case, a plan which severed two counties and 47,252 people was determined to be
consistent with this policy goal. 782 F.Supp. at 1127 & n.18. The history of West Virginia
congressional districts shows a concerted effort to preserve district cores — even in the face of the
loss of a representative as was the case in the 1990°s redistricting. ~ Here only a single county
and 27,324 people are severed from the prior district. Each of the competing plans sever more
people. The consistently applied policy of preserving district cores serves as an adequate
justification for the variance contained in Senate Bill 1008.

Finally, the fourth policy approved by Karcher is avoiding contests between incumbent
representatives.  Senate Bill 1008 separates the residences of each of the incumbent West
Virginia congressional representatives. Four of the competing plans have the residences of two
of the representatives in a single district. In modern West Virginia redistricting, incumbent
representatives have been placed in the same district only when necessary because of the loss of
a congressional seat in the reapportionment process. See, e.g., Stone v. Hechler, 782 F Supp. at
1118; West Virginia Civil Liberties Union v. Rockefeller, 336 F.Supp. at 396, Redistricting in

1980 and 2000 did not place incumbents in the same districts, That this is a consistent policy of

‘As noted above, Senate Bill 1008 was also designed to keep together as much as possible various
communities of interest. While not specifically identified in Karcher, this is a valid state policy that can support a
deviation. See Abrams v. Jokmson, 521 U.S. 74, 100, 117 S.Ct. 1925, 1940 (1997) (recognizing that small counties
represent communities of interest); Karcher, 462 U.S. at 758, 103 S.Ct. 2653 (Stevens, J., concurring) (“Residents of
political units such as townships, cities, and counties often develop a community of interest...”); Marylanders for
Fair Representation, Inc. v. Schaefer 849 F.Supp. 1022, 1036 (D.Md. 1994) (finding protection of communities of
interest valid state policy under Karcher); Puerto Rican Legal Defense and Educ. Fund, Inc. v. Gantt, 796 F.Supp.
681, 687 (E.D.N.Y. 1992) (same).
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the state is evident by the fact that it has been upheld by the Democratic majority in the
Legislature and the Democratic Governor in spite of the fact that two of the incumbent
representatives are now Republicans.

The variances in this case are supported by all four of the potential justifications
identified in Karcher. None of the competing plans come close to meeting these four
consistently applied state policies. As such, the State has met its burden of establishing that the
small deviations in the populations of the three congressional districts are justified by

consistently applied legitimate state policies.

4, The Small Inter-District Deviations in Population in Senate
Bill 1008 are De Minimus and are not Constitutionally
Significant.

The West Virginia Legislature believes that it made a good-faith effort to achieve the
population equality required by Article I, Section 2 of the United States Constitution. | The
Legislature believes that population variances below 1% are statistically insignificant and are
insufficient to establish a prima facie case of a violation of Article I, Section 2 of the United
States Constitution. Challenges to insignificant variances create uncertainty in the electoral
process and expensive and time consuming litigation for the State and the constitutional officers
sued herein. The Legislature acknowledges that its belief is contradicted by the opinions in
Kirkpatrick, Karcher, and Stone v. Hechler. While ample justification exists, the State does not
concede that it is necessary for it to justify the variances and reserves the right to seek
modification of the holdings of these cases if necessary on appeal or cross-appeal of any
judgment entered by this Court,

B. SENATE BILL 1008 COMPLIES WITH THE COMPACTNESS

REQUIREMENTS OF ARTICLE 1, SECTION 4 OF THE WEST
VIRGINIA CONSTITUTION.
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Only Jefferson County challenges the Senate Bill 1008 on the grounds that the new
congressional redistricting plan fails to meet the compactness requirement of the West Virginia
Constitation. This challenge fails.

First, any determination of compactness must take into account the peculiar
characteristics of West Virginia geography:

Physical characteristics of West Virginia are significant to
the determination of compactness issues. To the extent that it was
not specifically covered by record evidence, the Court takes
judicial notice of the State's unique geographical configurations.
There are two narrow panhandles. The northern panhandle,
consisting of four counties, extends between the borders of Ohio
and Pennsylvania. The eastern panhandle, consisting of eight
counties and part of a ninth, is bordered by Maryland and Virginia.
This is compounded, of course, by the irregular boundaries of
counties within the State, which are largely determined by rivers
and mountain ranges. Finally, these problems must be reconciled
with the West Virginia constitutional requirement that districts be
drawn with adherence to county lines. Likewise, we judicially
notice; the mountainous terrain throughout the State with
particularly rugged portions of the Appalachian range in the south
and southwest; the fairly long and broad valleys formed by the
Ohio and Kanawha Rivers; the contrast in quality of road
transportation between areas served by Interstate Highways 64, 68,
70, 77, 79, and 81 and those serviced by often poorly developed
mountain highways in various parts of the State; the sharply
contrasting concenirations of population, for example, Kanawha
County has an official population of 207,619 and a total area of
913.338 square miles while the contignous Clay County has a
population of 9,983 and a total area of 346.61 square miles; and
that this sharp variation between the few areas of concentrated
populations and sparsely populated contiguous areas exists
throughout the State.

Stone v. Hechler, 782 F.Supp. at 1123, While the West Virginia population has changed

somewhat since 1990, its geography has not.
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The basic configuration of the current Second Congressional District was constructed by
the redistricting of 1991, when the number of Representatives to which West Virginia is entitled
was reduced from four to three. In the redistricting of 2001, the Second Congressional District
was reduced in area, by removing two counties that contained a total of 994 square miles. S.B.
1008 further reduces the area of the Second Congressional District, by removing Mason County
that contains 445 square miles. The result is that the Second Congressional District will now be
comprised of almost precisely one third of West Virginia’s 24,231 square miles. By removing
Mason County, $.B. 1008 also shortens the distance from the eastern edge of the District in
Jefferson County to the western edge, which will now be in Putnam County instead of Mason,

The Second Congressional District is clearly more compact under S.B. 1008 than under
the current structure enacted in 2001, as it simply removes Mason County on its western edge,
and Plaintiffs have not stated that this removal causes an issue with the compactness requirement
under the state Constitution.

The Court in Stone v. Hechler considered the compactness question in the context of a
congressional district plan that varied very little from the plan enacted by Senate Bill 1008. On
the issue of compliance with West Virginia Constitution’s Article I, Section 6 compactness

requirement the Court held:

After reviewing the experts' calculations and considering
the floor debate and record evidence, we have come to the view
that Plan II follows the West Virginia constitutional dictate that
districts be compact. The West Virginia Constitution does not
define compactness but imposes upon the State Legislature the
obligation to consider it as a principal factor in apportioning
congressional districts. The Legislature was aware both of the state
constitutiona} requirement and the effect of compactness in the
federal constitutional equation. We think it has been adequately
demonstrated that each legislative body kept the concept of
compactness as a principal goal of its redistricting efforts and did
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this primarily in pursuit of fulfilling its State constitutional
obligations. The fact that there were other Plans that would be
deemed more compact than Plan IT under the three tests employed
by the experts does not detract from the Legislature's effort. In the
legislative view, the districts in Plan II were compact as the
Legislature viewed that requirement under the West Virginia
Constitution, and in weighing that and other legitimate legislative
goals it was acting preeminently in a role reserved to a state
legislature by the United States Supreme Court,

Stone v. Hechler, 782 F.Supp. at 1128. Mathematically and conceptually, the plan adopted by
Senate Bill 1008 is more compact than the Plan II at issue in Stone v. Hechler.

Jefferson County has offered no reasoned basis for concluding that the districts in Senate
Bill 1008 are not compact. Its challenge is, in reality, a challenge to the original conclusion in
Stone v. Hechler. Ironically, comparing the Senate Bill 1008 districts and the 1990 districts in
Stone v. Hechler with the 1980 districts fhat preceded them shows that the basic configuration
used since 1990 is more compact than the 1980 districts they replaced.

Notably, the Plaintiffs’ expert in Stone v. Hechler was Thornton Cooper, the intervening
Plaintiff in this case. Mr. Cooper’s complaint does not challenge Senate Bill 1008 on
compactness grounds. Simply put, Jefferson County cannot meet its burden of establishing that
Senate Bill 1008 violates the compactness requirements of Article I, Section 6 of the West
Virginia Constitution.

IV. CONCLUSION

In presenting the various aliernative plans either not considered or considered and
rejected, the Plaintiffs seek to improperly lead the Court into refereeing a debate over which plan
is the best plan. That is not the function of this Court which is limited to determining only
whether Senate Bill 1008 complies with the United States and West Virginia Constitutions.

Some of the alternative plans may be constitutional. Some may think the alternative plans are
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better, Choosing between constitutional plans is the function of the Legislature whose judgment
on that question this Court is not permitted to address:

[The Court is of the opinion that it is obligated to give deference
to the decision of the Arkansas Legislature, whose duty it is, after
all, to formulate and enact a redistricting plan. The Court finds that
the guideline decisions made by the legislature concerning
redistricting were legitimate and reasonable and were also within
its competence to make. The mal-apportionment claim of the
plaintiffs and of the Lonoke County intervenor, Mr. Malone, must
therefore be dismissed.

Turner v, State of Arkansas, 784 F.Supp. at 589. Because Senate Bill 1008 complies with all

relevant constitutional requirements, the complaints herein should be dismissed.
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adam.tomlinson@steptoe-johnson.com Attorneys for Speaker Thompson

Attorneys for President Kessler
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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Charleston

JEFFERSON COUNTY COMMISSION, et. al.

Plaintiffs,
and
THORNTON COOPER,
Intervening Plaintiff,
SV, Civil Action No. 2:11-CV-00989

(Judges King, Bailey, and Berger)
NATALIE TENNANT, in her capacity as

The Secretary of State, et al.,
Defendants.

CERTIFICATE OF SERVICE

I hereby certify that on the 20th day of December, 2011, I electronically filed the
foregoing “Joint Opening Brief of Defendants Jeffrey Kessler and Richard Thompson” with
the Clerk of the Court using the CM/ECF system which will provide notice to counsel of record
as follows:

Stephen G. Skinner, Esq.

David M. Hammer, Esq. Skinner Law Firm

Hammer, Ferretti & Schiavoni
408 W. King Street P O Box 487

. Charles Town, WV 25414
Martinsburg, WV 25401 Counsel for Plaintiffs
Counsel for Plaintiffs

Thomas Rodd, Esq

Thornton Cooper, Esq. pro se West Virginia Attomear General’s Office
3015 Ridgeview Drive 812 Quartier Street, 6 Floor
South Charleston, WV 25303 Charleston, WV 25301

Counsel for the Secretary of State and
the Governor

/s/ Adam B. Tomlinson
Adam B. Tomlinson {W. Va. Bar No. 11311}
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EXHIBIT A



; Regular Session, 1971
u First Extraordinary Session, 1971
! Second Extraordinary Session, 1970



-~ Ch
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105

- 109
:: . 111
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113
S 114
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-116

o118,
119
S 130
121,
122

16] CONGRESSIONAL DISTRICTS 121

(63) St. Joseph’s Hospital _.._____ 925
(64) St. Joseph's 'Hospi’cal 15.00
(65) St. Joseph’s Hospital e 1,160.38
(66) St. Joseph’s Hospital ' 28.00
(67) The Red Head Oil Company ... 52,75
(68) Picker X Ray 347,16
(69) Empire Foods, Inc. 49470
(70) General Electric Company ... 2,504.82
(71) Kellogg Sales Company 54':7'.7{}
(72) James Produce Company ... 572,97
(73) Fairmont Foods Company e 1,310.34
(74) Union Oil Company of California .. 302.24
(75) Standard Brands Sales Company ... 1,290.40
(76) Ace Exterminators, Inc. ... 160.00
(77) A, B. Dick Products Company 211.60
(78) Capitol Paper Supply, Inc. .. 382.80
(79) Genuine Parts Co. of W, Va. . 94.39
(80) Noe Office Equipment
(81) The Universal Supply Co.
0 (82) MecGlothin Printing Co.
TUB) - Claims against West Virginia board of
regents:
(1) Appalachian Power Company ... 34,979.13
(2) Potomac Edison Company of W. Va, 5,170.24
(3) Utilities, Ince. 4.915.82

; ;",-(c') Claims against the department of public

institutions:
(1) Crook’s Wholesale Food Company 1,657.90

CHAPTER 16

" (House Bill No. 929—By Mr. Loop and Mr. Fantasia)

' ‘March 6, 1971; in effect from passage. Approved by the Governor.]

T:to. amend and reenact section three, article two, chap-
er-one of the code of West Virginia, one thousand nine




122

CONSTITUTION, STATE {Ch. 17
hundred thirty-one, as amended, relating to the number
of members to which the state is entitled in the House of
Representatives of the United States Congress and ar-
ranging the counties of the state into districts for the
election thereof.

Be it enacted by the Legislature of West Virginia:

That section three, article two, chiapter one of the code of
West Virginia, one thousand nine hundred {hirty-one, as
amended, be amended and reenacted to read as follows;

ARTICLE 2. APPORTIONMENT OF REPRESENTATION.
§1~2—-3 Congressional districts,

S T
= m‘c;:p;x..wm;ul_ccp qq-gca_w,pbjw,baw

The number of members to which the state is enhtled
-in the House of Representatives of the Congress of the
 United States shall be apportioned among the several
counties of the state, arranged into four congressional
districts, numbered ‘as follows:

First District: © Brooke, Doddridge, Hancock, Harrison,
‘- Marion, Marshall O.hm Pleasants, Tyler Wetzel and
Wood.

Second District: Barbour, Berkeley, Faye‘cte, Grant,

. Greenbrier, Hampshire, Hardy, Jefferson, Lewis, Mineral,

Monongalia, Monroe, Morgan, Pendleton, Pocahontas,
Preston, Randolph, Summers, Taylor, Tucker, Upshur
and Webster.

'Third District: Boone, Braxton, Calhoun, Clay, Gil-
'mér’ Jackson, Kanawha, Lincoln, Mason, Nicholas, Put-

“nam, Ritchie, Roane and Wirt.

Fourth District: Cabell, Logan, McDowell, Mercer,
Mmgm, Raleigh, Wayne and Wyoming.

e
LF

CHAPTER 17

{Senate Bill Mo. 74-——Origitiating in the Senate Committee on the Judiciary)

[Passed February 8, 1571; in effect ninety days from passage. Approved by the

Governor,)

AN ACT to provide for the submission to the voters of the state

of an amendment to the constitution of the state of West
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EXHIBIT C



Regular Session, 1982

First Extraordinary Session, 1982




Ch. 32] CONGRESSIONAL DISTRICTS

48 (¢) Claims against the Insurance Department:
49 TO BE PAID FROM GENERAL REVENUE FUND

50 (1) Copy Graphics, Inc. .. % 52213

e
s

CHAPTER 32

{H. B. 1160—By Mr. Damron, 10th Dist., and Ms. Tucker}

[Passed January 28, 1982; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article two, chapter one
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to the number of members to
which the state is entitled in the House of Representatives
of the United States Congress and arranging the counties of
the state into districts for the clection thereof.

Be it enacted by the Legislature of West Virginia:

That section three, article. two, chapter one of the code of
West Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. APPORTIONMENT OF REPRESENTATION.
§1-2.3. Congressional districts.

The number of members to which the state is entitled in the
House of Representatives of the Congress of the United States
shall be apportioned among the several counties of the state,
arranged into four congressional districts, numbered as fol-
lows:

First District: Brooke, Doddridge, Hancock, Harrison,
Marion, Marshall, Ohio, Pleasants, Ritchie, Taylor, Tyler,
Wetzel and Wood.

Second District: Barbour, Berkeley, Fayette, Grant, Green-
brier, Hampshire, Hardy, Jefferson, Mineral, Monongalia,
Monroe, Morgan, Pendleton, Pocahontas, Preston, Randolph,
Summers, Tucker, Upshur and Webster.

Third District: Boone, Braxton, Calhoun, Clay, Gilmer,




CoNTROLLED SUBSTANCES [Ch. 33

Jackson, Kanawha, Lewis, Lincoln, Mason, Nicholas, pyt.
nam, Roane and Wirt,

Fourth District: Cabel], Logan, McDoweﬂ, Mercer, Mingo,
Raleigh, Wayne and Wyoming,

EryefTy
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CHAPTER 33

(5. B, 86—By My, MeGraw, Mr, President}

e
{Passeq Febriary 5, 1982; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact sections two hundred four and
1, article two, chapter sixty-a of the code
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EXHIBIT D



Second Extraordinary Session, 1991
Third Extraordinary Session, 1991




CoNGRESSIONAL REAPPORTIONMENT [Ch. 14

CHAPTER 14

(K. B. 2218y Delegates Damron and Staton)

[Passed Oetoher 11, 1991; in effect from passage. Approved by the Governer.]

AN ACT to amend and reenact section three, article two,
chapter one of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to the
apportionment of congressional districts in this state;
and redistricting same.

Be it enacted by the Legislature of West Virginia:

That section three, article two, chapier one of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2. APPORTIONMENT OF REPRESENTATION.

§1-2-3. Congressional districts.

The number of members to which the state ig entitled
in the House of Representatives of the Congress of the
United States shall be apportioned among the several
counties of the state, arranged into three congressional
districts, numbered as follows:

First Distriet: Barbour, Brooke, Doddridge, Grant,
Hanecock, Harrison, Marion, Marshall, Mineral, Monon-
galia, Ohio, Pleasants, Preston, Ritchie, Taylor, Tucker,
Tyler, Wetzel and Wood.

Second District: Berkeley, Braxton, Calhoun, Clay,
Gilmer, Hampshire, Hardy, Jackson, Jefferson, Kana-
wha, Lewis, Mason, Morgan, Nicholas, Pendleton,
Putnam, Randolph, Roane, Upshur and Wirt.

Third District: Boone, Cabell, Fayette, Greenbrier,
Lincoln, Logan, McDowell, Mercer, Mingo, Monroe,
Pocahontas, Raleigh, Summers, Wayne, Webster and
Wyoming.
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CHAPTER 15

{Com. Sub. for H. B. 21 78y Mr. Speaker, Mr. Chambers,
By Request of the Executive)

- -[Passed Oatober 16, 1991; in effect from passage. Approved by the Governor.)

: A,N_.__ACT, to amend and
- two of the code of West Virginia, one thousand nine
_._.h.und_red thirty-one, as amended; to amend article three,
..\.._.__chap:ter twenty-two-3 of said code by adding thereto a
new section, designated section eleven-a; and to further
amend said chapter twenty-two-a by adding thereto g
new article, designated article seven, relating generally
o establishing the division of environmental protection;
-setting forth legislative findings and a declaration of

A

reenact article one, chapter twenty- -
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EXHIBIT E



Regular Session, 2002
First Extraordinary Session, 2002

Second Extraordinary Session, 2002
Fifth Extraordinary Session, 2001
Sixth Extraordinary Session, 2001 e

Volume 11
Chapters 189 — 326
Chapters1— 8
Chapters 1 — 31
Chapters 1 — 12
Chapters 1 — 23



2979

Ch. 9] REDISTRICTING

48 the division of environmental protection with respect to the
49 proposed mining activity and the particular permit applicant
50 coincide with the particular factors or criteria to be considered
51 and analyzed under the rule, the rule will direct a conclusion as
52 to the amount of the bond to be required, subject to rebuttal and
53 refutation of the findings by the applicant. To the extent
54 practicable, the rule shall limit subjectivity and discretion by
55  the secretary and the division in fixing the amount of the bond.

B

CHAPTER 9

{H. B. 510 — By Delegaies Staton, Givens, Mezzatesta, Pino,
Warner, Trump and Smirf)

[Passed September 19, 2001 in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article two, chapter one
of the code of West Virginia, one thousand nine hundred thirty-
one, as amended, relating to the composition of congressional
districts.

Be it enacted by the Legislature of West Virginia:

That section three, article two, chapter one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. APPORTIONMENT OF REPRESENTATION.

§1-2-3. Congressional districts.

1 The number of members to which the state is entitled in the
2 House of Representatives of the Congress of the United States
3 are apportioned among the counties of the state, arranged into
4 three congressional districts, numbered as follows:
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2980 REDISTRICTING [Ch.9

5 First District: Barbour, Brooke, Doddridge, Gilmer, Grant,
6 Hancock, Hamrison, Marion, Marshall, Mineral, Monongalia,
7 Ohio, Pleasants, Preston, Ritchie, Taylor, Tucker, Tyler, Wetzel
8 and Wood.

9 Second District: Berkeley, Braxton, Calhoun, Clay,
10 Har/r,lpshire, Hardy, Jackson, Jefferson, Kanawha, Lewis,
11 Mason, Morgan, Pendleton, Putnam, Randolph, Roane, Upshur
12 and Wirt.

i3 Third Distriet: Boone, Cabell, Fayette, Greenbrier, Lincoln,
14 Logan, McDowell, Mercer, Mingo, Monroe, Nicholas,
15 Pocahontas, Raleigh, Summers, Wayne, Webster and Wyo-
16 ming.

il Congressional
Districts

Boene
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West Virginia
Congressional Districting
Last Updated December 5, 2007

110th Congress Lineap: 2 D,
109th Congress Lineup: 2 D,
District Map: Click here

IR
IR

West Virginia’s three congressional
districts, created after the state lost
one House seat in the 1990 Census,
were not significantly altered in
redistricting-—even though the
process was dominated by Democrats
and the sole Republican, Shelley
Moore Capito, who won an open seat
narrowly in 2000, could have been
harmed by a partisan redrawing of the
lines. But one or both of the state’s
two Democratic incumbents might
have been weakened, if not for the
general election, then in a possible primary, by such a plan. One Democratic
legislator suggested removing the eastern panhandle counties from Capito’s
2d District, and her 2000 opponent, trial lawyer Jim Humphreys, called for a
plan that removed three Republican counties west of Charleston and
substituted three heavily Democratic coal-mining counties to the south. But
most legislators, preoccupied with redrawing their own districts, were
content to please all three incumbents. In a September 2001 special session,
the legislature with one dissenting vote removed Gilmer County from the 2d
and placed it in the 1st and removed Nicholas County from the 2d and placed
it in the 3d: Both are Democratic counties that had no significant impact on
the 2002 results.

West Virginia AtA Glance ~ +

For district profiles and additional
information on the elected officials of West
Virginia, please use the pull-down menu
above.

Projections based on 2000~-06 population growth suggest that West Virginia
will not lose a district in the reapportionment following the 2010 Census. If
it does, the almost inevitable result is that the central 2d District represented
now by Republican Shelley Moore Capito will be split between the 1st and

3d Districts now represented by Democrats Alan Mollohan and Nick Rahall.

[ Click here for more on West Virginia |

National Journal Group offers both print and electronic reprint services, as

hitp://www3 . nationaljournal.com/pubs/almanac/2008/states/wv/wv_cong.htm
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well as permissions for academic use, photocopying and republication. Click
here to order, or call us at 877-394-7350.

[ E-mait Nationallournal.com ]
[ Site Index t Staff | Privacy Policy | E-Mail Alerts ]
[ Reprints And Back Issues | Content Licensing ]
[ Make Naticnallournat.com Your Homepage ]

[ About National Jowrnal Group Inc. ]
{ Employment Opportunities }

Copyright 2011 by Nationat Journal Group Inc.
The Watergate - 600 New Hampshire Ave., NW
Washington, DC 20037
2452-739-8400 - fax 202-833-8069
Nationallournal.com is an Atlantic Media publication.
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Algust 4, 2011
New redistricting plan would switch Mason County

Chris Dorst

Woest Virginia University law professor f5ob Bastress tells state senators what laws they need to be aware of 4 they revamp the
state’s three cong ressional Jistricts.

By Alison Knezevich

Pagezof 2

CHARLESTON, W.Va. -- A state Senate panel has piclked a simple fix for redrawing West
Virginia's congressional districts over a proposal that would have dramatically shifted the lines.

The Senate redistricting committee on Thursday endorsed & plan to keep the state's three districts
neatly the same as they are now. The only change would be in Mason County, which would shift
from Republican Rep. Shelley Moore Capito's 2nd Distriet to the grd District, represented by
Democratic Rep. Nick Rahall.

Republican Rep. David McKinley's 18t Pistrict would remain entirely intact.

Sen. Clark Barnes, R-Randoiph, sponsored the plan to switch Mason. He said that during his
unsueeessiul bid for the Republican gubernatorial zomination this vear, he heard from voters who
were satisfied with the current iakeup of the districts.

"We're keeping the core of three districts together,” he said of the plan.

Barnes said that each current distriet is made up of communities with common interests. For
instance, the 3rd District includes the coalfields, and the 20d District has the state’s fasloest

growing areas -- the Eastern Fanbandle and Putnam County.

The committee sent the proposal to the Senate floor, where it was read for the first time Thursday

evening.

House of Delegates leaders have said they favor a simple change rather than dramatic shifts in

congressional districts,

‘The Senate cominittee rejected a plan earlier unveiled by Senate Majority Leader John Unger, a
Berkeley County Democrat.

http://www.wvgazette.com/News/201108041607 ?page=2 12/20/2011
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On Wednesday, Unger, who ehairs the redistricting committee, had presented what he cails "The
Perfect Poputation Plan." Two distriets would contain 617,665 residents -- considered the ideal
district size - while the ether would fall one person short of that target.

The plan would shift many counties and would split Kanawha and Harrison counties among
congressional districts. And it would put Capito and McKinley in the same district.

After the meeting, Unger said he believes the plan to switeh Mason County would face court
challenges. In it, district populations would range frem 615,99z in the 1st District to 620,862 in the
and District, which he says violates the coneept of "one person, one vote.”

The 2nd District's layout also fails the state constitution's requirement that distriets be eampact,
he said.

He also called the Mason County plan “purely congressional inewmbenay protection.”

Republican leaders have called Unger's plan partisan, and criticized it for putting McKinley and

Capito in the sime district,

Unger said Thursday that congressional candidates don’t have to live in the district they want to
represent,

"It does not pit [Capito and McKinley] against each other,” he satd.

Sowme have suggested that Unger wants to run for Congress, zixd that the proposal he released
would favor him., In 2008, Unger planned & congressional campaign but changed his mind at the
iast minute.

b

Unger, a pastor, said Thursday he has no plans to run for Congress, saying he's “very happy™ in his
curzent job,

"And frankly, what's going on in Washington, D.C. embasrasses me," he said.

The committee rejected two maps devised by Sen. Roman Prezioso, a Marion County Democrat.
The Demoeratic Congressional Campaign Committee favored those plans, Members also said no to
a proposal drafted by Sen. Herb Snyder, D-Jefferson.

Reach Alison Knezevich at alis...@uvgazette.com or 304-348-1240.

http:/fwww.wvgazette.com/News/2011080416077page=2 12/20/2011
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Election Results Center

Election ID: 10G1102A Description: General Election
November 2, 2010

View Other Results

g 2010 -- General

B

; Statew ide

Number of Counties Reporting 55
Number of Precincts

Number of Precincts Reporting

Back to map

arty
Democratic Party Democrat 81,853 53.23%
Republican Party Republican 70,252 45.69%
Mountain Party Mountain 1,335 0.87%

Constitution Party Constitution 318 0.21%
iodo 153,758

Back To Top

Candidate Party Votes Perceatage
Joe Manchin TII Democrat 283,358 53.47%
John Reeves Raese Republican 230,013 43.40%
Jesse Clarence Johnson Jr. Mountain 10,152 1.92%

Jeffrey Conrad Becker Constitution 6,425 1.21%

Back To Top
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Candidate Party Votes Percentage
David B. McKinley Republican 90,660 50.40%

Michael Angelo Oliverio, Il Democrat 89,220 49.60%
179,880
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2010 West Virginia Senate Members by District

15‘\‘.
Edwin Bowman, (D) Hancock
Jack Yost, (D) Brooke

21’1&1’!
Larry J. Edgell, (D) Wetzel
Jeffrey V. Kessler, (D) Marshall

3rd
Donna Boley, (R) Pleasants
Frank Deem, (R) Wood

éth
Karen Facenyer, (R} Jackson
Mike Hall, (R) Putnam

5th
Evan Jenkins, (D) Cabell
Robert Plymale, (D) Wayne

6th
Truman Chafin, {D) Mingo
John Pat Fanning, (D) McDowell

7th
Ron Stollings, (D) Boone
Farl Ray Tomblin, (D) Logan

8‘ch
Corey Palumbo, (D) Kanawha
Erik Wells, (D) Kanawha

9th
Richard Browning, (D} Wyoming
Mike Green, (D) Raleigh

10th
Don Caruth, (R) Mercer
Jesse Guills, (R) Greenbrier

11th
William Laird, (D) Fayette
Randy White, (D) Webster

121;3’1
Douglas Facemire, (D) Braxton
Joseph Minard, (D) Harrison



Case 2:11-cv-00989 Document 42-1 Filed 12/20/11

}_3th

Michael Oliverio, (D) Monongalia
Roman Prezioso, (D} Marion
14th

Dave Sypolt, (R; Preston

Bob Williams, (D) Taylor
15th

Clark Barnes, (R) Randolph
Walt Helmick, (D) Pcocahontas
l6th

Herb Snyder, (D) Jefferson
John Unger II, (D) Berkeley
17th

Dan Foster, (D) Kanawha
Brooks McCabe, (D) Kanawha

Page 30 of 79 PagelD #: 613
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2011 West Virginia Senate Members by District

15t
Orphy Klempa, {D)Ohio
Jack Yest, (D) Brooke

21’1d
Larry J. Edgell, (D} Wetzel
Jeffrey V. Kessler, (D) Marshall

3rd
Donna Beoley, (R) Pleasants
David Nohe, (R) Wood

4th
Karen Facemvyer, (R) Jackson
Mike Hall, (R} Putnam

5th
Evan Jenkins, (D) Cabell
Rebert Plymale, (D) Wayne

6th
Truman Chafin, (D) Mingo
John Pat Fanning, (D)} McDowell

7‘th
Ron Stolliings, (D) Boone
Earl Ray Tomblin, (D} Logan

8th
Corey Palumbo, (D) Kanawha
Erik Wells, (D} Kanawha

9th
Richard Browning, (D} Wyoming
Mike Green, (D} Raleigh

10“.1‘1
Ron Miller, (D)} Greenbrier
Mark Wills, (D} Mercer

11!:1’1
William Laird, (D) Fayette
Greg Tucker, (D} Nicholas

lzth
Douglas Facemire, (D} Braxton
Joseph Minard, (D} Harrison
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13th

Robert Beach, (D) Monongalia
Roman Prezioso, (D) Marion
141’.?‘)

Dave Sypolt, {R) Preston

Bob Williams, (D) Tavlor
151:3":

Clark Barnes, {(R) Randolph
Walt Helmick, (D) Pocahontas
16th

Herbk Snyder, (D} Jefferson
John Unger II, (D) Berkeley
171:}1

Dan Foster, (D) Kanawha
Brooks McCabe, (D) Kanawha

Page 32 of 79 PagelD #: 615
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West Virginia Voter Registration
October 2011

__———

—ﬂ}\ﬁll’.\lGO —1870 —17;73 -l-1402 _”) ) 20793

—-a o747

NiCHOLAS 3696 9770| 29| 2062 | 303 | 15860

PENDLETON

_MI:’O(}'}!\I*“ION"FAVSan — 1321 _ 2588— B 3 - é"]é_ 13 —4861;
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RANDOLPH 4073 10639 21 2750 470 | 17953
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ﬁ&m

S, Joo Manchin, 1, Seovelary of Hlate of the
Hale of West Virginiay hereby corlify that
the following results are the official returns
of the federal, statewide and judicial offices and
Jfor the constitatioﬁal amendment that were on the ballot
for the General Election conducted on the 2nd day of Navember 2004
according to the certificates of results

that were received from the fifty-five counties of the State of West Virginia.

QWWWMW%

January 3, 2005
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U.S. House of Representatives

District 2
(One to be elected)

Erik Julian  Shelley Mcore
Wells Martin Capito
Democrat Mountain  Republican
Charleston Charleston Charfeston

County
Berkeley 8549 447 21772
Braxton 3074 44 2366
Calhoun 1307 63 1520
Clay 2089 45 1801
Hampshire 2284 162 5289
Hardy 1301 50 3463
Jackson 5384 192 7674
Jeffarson 7377 338 11058
Kanawha 42701 748 42685
Lewis 2572 147 4235
Mason 4591 202 7133
Morgan 1723 109 4531
Pendleton 1235 17 2029
Putnam 9840 218 14872
Randolph 4604 234 6543
Roane 2720 91 3310
Upshur 2018 a8 5911
Wirt 862 15 1584

Totals 106131 3218 147676
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Presented by the Federal Election Commission

NOTE:

Candidate listings may appear here as a result of draft committees or independent expenditure

committees
registering with the FEC. If no official documents of an authorized committee appear below, the
individual identified here has taken no action to become a candidate.

UNGER, JOHN R I ID: HSWV02073
CHALLENGER

Office Sought: House

State: West Virginia

District: 02

Party: DEM (Democratic Party)

PRINCIPAL CAMPAIGN COMMITTEE: UNGER FOR CONGRESS
ID: C00436378

Search For:

Contributions Made by This Candidate's Committees

Committees Who Gave to This Candidate

These Contributions are taken from the reports of those committees giving contributions.
As a result, they may cover different time periods depending on the reporting schedules of various
committees.

Individuals Who Gave 1o This Candidaie

TRY A: NEW QUERY

RETURN TO: FEC HOME PAGE

http://query.nictusa.com/cgi-bin/can_detail/HEWV02073/ 12/16/2011
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Presented by the Federal Election Commission

Committee ID: C00436378

UNGER FOR CONGRESS

P.O. BOX 2415

MARTINSBURG, WV 25402

Treasurer Name: KIMBERLY ANNE SENCINDIVER

Committee Desienation: P (PRINCIPAL CAMPAIGN COMMITTEE
- & : OF A CANDIDATE)

Committee Type: HOUSE

Candidate State: West Virginia

Link To: UNGER, JOHN R 1

Search For:

Contributions Received By This Candidate's Committees

Committees And Candidates Supported/Opposed

Individuals Who Gave To This Committee

TRY A: NEW QUERY
RETURN TO: FEC HOME PAGE

http://query.nictusa.com/cgi-bin/com_detail/C00436378

12/16/2011
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Presented by the Federal Election Commission

NOTE:

Candidate listings may appear here as a result of draft committees or independent expenditure

committees
registering with the FEC. If no official documents of an authorized committee appear below, the
individual identified here has taken no action to become a candidate.

UNGER, JOHN R 11 ID: HEWV02073
CHALLENGER

Office Sought: House

State: West Virginia

District: 02

Party: DEM (Democratic Party)

PRINCIPAL CAMPAIGN COMMITTEE: UNGER FOR CONGRESS
ID: C00436378

Search For:
Contributions Made by This Candidate's Committees
Committees Who Gave to This Candidate

These Contributions are taken from the reports of those committees giving contributions.
As a result, they may cover different time periods depending on the reporting schedules of various
committees.

Individuals Who Gave 1o This Candidate

TRY A: NEW QUERY

RETURN TO: FEC HOME PAGE

http://query.nictusa.com/cgi-bin/can_detail/HSWV(2073/ 12/16/2011
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Presented by the Federal Election Commission

Contributions Made By This Candidate's Committees
UNGER, JOHN R II

CHALLENGER  ID Number: H8WV02073

Flection State: WV BPistrict: H

UNGER FOR CONGRESS
PRINCIPAL CAMPAIGN COMMITTEE OF THE CANDIDATE
Recipient's Name Date [[Amount Image Number
CONTRIBUTIONS
ACTBLUE | 07/01/2008]] 586.00 28992619874
WYV STATE DEMOCRATIC EXECUTIVE
COMMEToE "08/05/201 1 l[ 1000.00 11952747645

TRY A: NEW QUERY

RETURN TO: FEC HOME PAGE

http://query .nictusa.com/cgi-bin/can_com/H8WV02073 12/16/2011
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Presented by the Federal Election Commission

Contributions Made By This Candidate's Committees

UNGER, JOHN R 11
CHALLENGER ID Number: HSWV62073
Election State: WV District: H

UNGER FOR CONGRESS
PRINCIPAL CAMPAIGN COMMITTEE OF THE CANDIDATE

Date ||Amount Image Number

CONTRIBUTIONS
07/01/2008} 586.00 28992619874

Recipient's Name

ACTBLUE
WV STATE DEMOCRATIC EXECUTIVE .
COMMITTEE 08/05/2011y 1000.00 11952747645

TRY A: NEW QUERY

RETURN TO: FEC HOME PAGE

http://query.nictusa.com/cgi-bin/can_com/HEW V(2073 12/16/2011
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Presented by the Federal Election Commission

Committee ID: C00401224

ACTBLUE

P.0. BOX 382110

CAMBRIDGE, MA 02238

Treasurer Name: HILL, ERIN

Committee Designation: U (UNAUTHORIZED)
Committee Type: QUALIFIED NON-PARTY

Search For:

Contributions Received By This Candidate's Committees

Commitiees And Candidates Supported/Opposed

Individuals Who Gave To This Commiitee

TRY A: NEW QUERY
RETURN TO: FEC HOME PAGE

http://query nictusa.com/cgi-bin/com_detail/C00401224/ 12/16/2011
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Presented by the Federal Election Commission

Committee ID: C00162578

WYV STATE DEMOCRATIC EXECUTIVE COMMITTEE

717 LEE STREET

SUITE 214

CHARLESTON, WV 25301

Treasurer Name: CAMPBELL, TOM
Committee Designation: U (UNAUTHORIZED)
Committee Type: QUALIFIED PARTY

Search For:
Contributions Received Bv This Candidate's Committees

Committees And Candidates Supported/Opposed

Individuals Who Gave To This Committee

TRY A: NEW QUERY
RETURN TO: FEC HOME PAGE

http://query.nictusa.com/cgi-bin/com_detail/C00162578/ 12/16/2011
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Image# 11952747639 PAGE 1/7
r' ]
FEC REPORT OF RECEIPTS
AND DISBURSEMENTS
FORM 3 For An Authorized Committee Office Use Cnly
1. NAME OF TYPE OR PRINT ¥ Example: If typing, type 12FE4M5 o
COMMITTEE {in full) over the lines.

Unger for Congress
Iiillliliilililli!i!illliiiillli!llililliiilll

Iilillili!!iiiiIii%IIIllléliillillli!iillillll

i PCI) Blox I213-1’5 :

A[%DRESS (number ang street)

ilillliililllilIi%lllllll!lill%l?'

Check ¥ different

than previously Martinsburg 1 Wy 25402
reported, {ACC) Lo [N SO T N N N NUOC JUY O o L IR ot IS
A A A
2. FEC IDENTIFICATION NUMBER ¥ CITY STATE ZiP CObE
STATE ¥ DISTRICY
3. 15 THIS NEW AMENDED
REPORT Ny OR (A} |V\4;V | [ 0;2 !

4, TYPE OF REPORT (Choose One) .
(b} 12-Day PRE-Election Report for the:

(8} Quarterly Reports:

Primary (12P)} Generat (12G) Runoff (12R)

Loy

April 15 Quarterly Report {Q1)

Convention (12C) Special {125)

July 15 Quarterly Report (Q2)

in the

QOctober 15 Quarterly Report (Q3) State of

January 31 Year-End Report (YE)

Runoff {30R) Special (308)

Termination Report {TER) in the

State of

Election on

5. Covering Period through

{ certify that | have examined this Report and to the best of my knowledge and belief it is true, correct and complele.

Type or Print Name of Treasurer  Ryan Unger

Signature of Treasurer Ryan Unger [Electronically Filed] Date

NOTE: Submission of false, erroneous, or incomplete information may subject the person signing this Report to the penalties of 2 U.8.C. §437g.

Office
tse FEC FORM 3
I Only {Revised 02/2003) __I

FEBANOE
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SUMMARY PAGE
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FEC Form 3 (Revised 02/2063) of Receipis and Disbursements PAGE2/7
Write or Type Committee Name
Unger for Congress
m LY F ] o g g Yj
Report Govering the Period: From: To: i Lo
COLUMN A COLUMN B

8. Net Contributions {other than loans}

() Total Contributions
{other than loans) (from tine 11(e)}....

(b} Total Contribution Refunds
{from Line 20(d}) ccoviiniicininnninens

(¢} Net Contributions (other than loans)
(subtract Line 8{b} from Line 8(a)}......

7. Net Operating Expenditures

(m) ‘Total Opersting Expenditures
(From LN 17) e

(b} Total Offsets to QOperating
Expenditures {from Line 14}....coervennne

(¢} Net Operating Expendiiures
(subtract Line 7{b} from Line 7(@}......

8. Cash on Hand at Close of
Reporting Pericd {from Line 27}..cccinnn

9. Debts and Obligations Owed TO
the Committee (ftemize ail on
Schedule C and/or Schedule D} ..o

10. Debts and Obligations Owed BY
the Committee (temize all on
Schedule C and/or Scheduie D}................

This Period

Election Cycle-to-Date

269817.30.

) - 13:{3835.814 .
13008043

) sl e Fovmsee T

75086.37

000 |

5 o i ;
000
000
CTUREC SR S SN S SN O -

. 4720488

For further information contact:

Federal Election Commission
999 E Street, NW
Washington, DC 20463

Toll Free 800-424-9530
Local 202-694-1100

L

FESANCIE
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r_ POST-ELECTION DETAILED SUMMARY PAGE —I

Report of Receipts and Disbursemants
FEC Form 3 (Revised 07/05) P PAGES3/7

= if the candidate pariicipated in the general election, use this form for the 30-day Post-General report.

« If the candidate did NOT participate in the general election, use this form for the Year-end report covering through December 31 of
the election year (due on January 31).

This form is used in lieu of filing out Line Numbers 6 through 7 on Page 2 (Summary Page) and Pages 3 and 4 {the Detaited Sum-
mary Page) for the last report filed by a candidate during the current election cycle.

Write or Type Committee Name
Unger for Congress

Report Covering the Period: From: To:
. RECEIPTS
COLUMN A COLUMN B COLUMN C
Total this Period

Election Cycle Total as of Total for

(date of geﬁérai election

11, CONTRIBUTIONS
(other than loans) FROM:
(a} Individuals/Persons Othet than
Political Committees
(i} ltemized (use Schedule A)

182130.00

(il Unitemized

190777.30

000

 1000.00

. 7804000

FE1ANOQ44
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r’“ POST-ELECTION DETAILED SUMMARY PAGE ""|

Report of Receipts and Disbursements
FEC Form 3 (Revised 1/01) PAGE4/7

COLUMN A COLUMN B COLUMN C
Total this Period Election Cycle Total as of * Total for * {date after general election)
(date of general election) through * (last day of reporting period)
{* See page 5 for date) * See page 5 for dates)

{d} The Candidate

000

' 269817.30

2

12.

1060.00

18. LOANS:
(a) Made or Guaranteed by the Candlidate

(b} Al Other Loans

{c) TOTAL LOANS (add Lines 13(a) and (b}}

000 : ¢ om0

14,

15.

186,

L -

FE1ANO44
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I_ POST-ELECTION DETAILED SUMMARY PAGE _-i

Report of Receipts and Disbursements
FEC Form 3 {Revised 1/01) PAGESIT

Write or Type Committee Name
Unger for Congress

Report Covering the Period; From: To:
. DISBURSEMENTS
COLUMN A COLUMN B COLUMN C
Total this Period Election Cycle Total as of * Total for * (date after general election}
(date of general election} through * ({last day of reporting period)
{* See page & for date) % See page 5 for dates}

17. OPERATING EXPENDITURES

80200

. 108637

8. TRANSFERS TO OTHER AUTHORIZED COMMITTEES

o

0.00

19. LOAN REPAYMENTS:
{a) Of Loans Made or Guaranteed by the Candidate

0.00

{by Of All Other Loans

20. REFUNDS OF CONTRIBUTIONS TO:
(a) Individuals/Persons Other Than Political Commitiees

T p00

(b} Political Party Commitiees

FETANO44
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