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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

DR. DOROTHY NAIRNE, REV. CLEE
EARNEST LOWE, DR. ALICE
WASHINGTON, STEVEN HARRIS, BLACK
VOTERS MATTER CAPACITY BUILDING
INSTITUTE, and THE LOUISIANA STATE

CONFERENCE OF THE NAACP, CIVIL ACTION NO. 3:22-cv-00178

Plainift SDD-SDJ

V.

R. KYLE ARDOIN, in his official capacity as
Secretary of State of Louisiana,

Defendant.

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS’ JOINT MOTION TO
STRIKE PLAINTIFFS’ POST-TRIAL BRIEF

Plaintiffs oppose Defendants’ motion to strike Plaintiffs’ trial brief. None of the grounds
Defendants raise are sufficient to strike the brief, for the following reasons.

First, because the Court did not specify an earlier time by which the brief must be filed in
the docket entry, ECF No. 203 (or at trial, Certified 12/5/23 Tr. 214:4-11), Plaintiffs understood
the deadline to be consistent with the Court’s local procedural rule allowing filings to be submitted
by 11:59 P.M. Administrative Procedures for Filing, Signing, and Verifying Pleadings and Papers
by Electronic Means in Civil and Criminal Cases, Section 1.B.3 (“Filing must be completed prior
to midnight, central time, to be considered timely filed.”). To the extent that the Court intended for
filings to be submitted earlier, Plaintiffs apologize for any misunderstanding and request the Court

to construe this response as a motion for leave to accept the filing out of time.! Defendants suggest

! Neither of the cases Defendants cite stand for the proposition that a brief should be stricken when inadvertently
filed—at most—three hours after the stated deadline. See Adams v. Travelers Indem. Co. of Conn., 465 F.3d 156,



Case 3:22-cv-00178-SDD-SDJ  Document 209-1 12/20/23 Page 2 of 4

that they were somehow prejudiced by the later filing of Plaintiffs’ trial brief because Plaintiffs
had the opportunity to include a reference to Defendants’ brief. The only instance in which
Plaintiffs’ brief makes reference to Defendants’ trial brief, however, is to confirm when the parties
were using the same trial transcripts. ECF 207 at 2 n.2.

Second, Plaintiffs’ signature blocks were bumped to the next page due to a formatting error.
Plaintiffs apologize to the Court for this technical error. It is plain from the amount of space at the
bottom of page 40 that there was ample space for the signature block to begin on the bottom of the
40th page, consistent with the rule governing page limits, and that the formatting error is therefore
harmless and unprejudicial. Plaintiffs have reattached a copy of the brief that corrects this
formatting error without making any other changes to the content of the brief.

Third, Plaintiffs reject any accusation that including a footnote to clarify the record about
the arguments that were actually submitted in the Harvard Election Law Clinic’s brief that Mr. Farr
spoke about at trial. In response to an objection to a question that asked Dr. Barber to offer an
opinion as to Mr. Cooper’s intent, Mr. Farr made the following speaking response to the objection:

MR. FARR: I SHOULD HAVE SAID THIS EARLIER, YOUR HONOR, BUT I WANT
TO MAKE THE POINT THAT THE PLAINTIFFS IN THIS CASE FILED A DAUBERT
MOTION ON DR. JOHNSON TESTIFYING ABOUT THE SUBJECTIVE INTENT OF
MR. COOPER. THEY DIDN’T FILE A DAUBERT MOTION ON DR. BARBER. I WILL
SUGGEST TO YOU, YOUR HONOR, THE REASON WHY THEY DIDN’T DO THAT
IS —WE’VE CITED TO A BRIEF IN OUR FINDINGS OF FACT AT DOCUMENT 177,
PAGE 34, NOTE 5, THAT WAS FILED BY MS. THOMAS’S ORGANIZATION, THE
HARVARD LAW ELECTION SCHOOL CLINIC, WITH THE UNITED STATES
SUPREME COURT IN THE SOUTH CAROLINA CASE.

AND I WON’T QUOTE IT BECAUSE WE’VE CITED IT TO YOU, BUT THERE’S A
LENGTHY DISCUSSION IN THIS CASE ABOUT WHY SIMULATIONS ARE

161 (5th Cir. 2006) (“Adams failed to timely respond to Appellees' motion despite receiving two extensions,
totaling more than 97 days . . .”); see also Nelson v. Star Enterprise, 220 F.3d 587 (5th Cir. 2000) (affirming
district court decision considering summary judgment unopposed where plaintiff failed to file a timely opposition
to summary judgment motion after receiving continuance).
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RELEVANT EVIDENCE ON THE INTENT OF THE MAP DRAWER IN A RACIAL
CASE WHERE THERE’S A CLAIM OF RACIAL GERRYMANDERING.

Certified 12/4/23 AM Tr. 16:25-18:4. Mr. Farr’s suggestion that the Harvard Election Law Clinic’s
brief—and namedropping one of Plaintiffs’ counsel in the process—provided any reason for
Plaintiffs not to file a Daubert motion is wrong. Plaintiffs’ footnote in the trial brief seeks to clarify
that the brief referenced by Mr. Farr took the opposite position from Mr. Farr’s characterization

with respect to the vote dilution cases like the one before this Court, and that it did not inform

Plaintiffs’ decisions about what objections to make here.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

DR. DOROTHY NAIRNE, REV. CLEE
EARNEST LOWE, DR. ALICE
WASHINGTON, STEVEN HARRIS, BLACK
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INSTITUTE, and THE LOUISIANA STATE
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Plainif SDD-SDJ
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R. KYLE ARDOIN, in his official capacity as
Secretary of State of Louisiana,

Defendant.

PLAINTIFFS’ POST-TRIAL BRIEF
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PRELIMINARY STATEMENT

Plaintiffs have established each precondition set forth in Thornburg v. Gingles, 478 U.S.
30 (1986), and have proven that, under the totality of the circumstances, Black voters in Louisiana
have less opportunity than other members of the electorate to participate in the political process
and elect their candidates of choice. Plaintiffs carried their burden to show by a preponderance of
the evidence that Defendants unlawfully abridged their right to vote in violation of Section 2 of
the Voting Rights Act. Plaintiffs submit this brief to highlight key evidence introduced at trial and
explain why Defendants’ counterarguments cannot be squared with the trial record. Because the
trial record weighs heavily in Plaintiffs’ favor, this Court should conclude that Louisiana’s state
House and Senate maps violate Section 2 and proceed to determining an appropriate remedy.

ARGUMENT
L. Plaintiffs’ Proof at Trial Established Standing.

Because there is no serious dispute that the injuries at issue are traceable to and redressable
by Defendant Ardoin,' Plaintiffs focus their standing briefing on each plaintiff’s injury in fact.

A. Each individual plaintiff established standing.

To have standing, Plaintiffs needed to prove that they are Black, registered voters and reside
in a dilutive district that could be redrawn into a majority-Black district. See Harding v. Cnty. of
Dallas, 948 F.3d 302, 307 (5th Cir. 2020); see also Gill v. Whitford, 138 S. Ct. 1916, 1930-31
(2018) (“[T]he harm asserted by the plaintiffs is best understood as arising from a burden on those

plaintiffs’ own votes . . . [T]hat burden arises through a voter’s placement in a ‘cracked’ or ‘packed’

! “[GJiven [the Secretary of State’s] role as the “chief election officer in the state,” La. R.S. § 18:421, it cannot
be said that he would not be required to comply with the orders of this Court in this matter, or that he would not
be involved in providing, implementing, and/or enforcing whatever injunctive or prospective relief may be
granted to [Plaintiffs].” Hall v. Louisiana, 974 F.Supp.2d 978, 993 (M.D. La. 2013); see also La. State Conf. of
NAACP v. Louisiana, 490 F.Supp.3d 982, 1027-32 (M.D. La. 2020), aff'd sub nom. Allen v. Louisiana, 14 F.4th
366 (5th Cir. 2021) (collecting cases and explaining why injury resulting from Section 2 violation “is traceable
to and redressable by the Secretary of State”).
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district.”). The trial record demonstrates that the individual plaintiffs have standing to challenge
vote dilution in several of the seven areas of interest.

The individual plaintiffs’ testimony established that Dr. Dorothy Nairne, Rev. Clee Earnest
Lowe, Pastor Steven Harris, and Dr. Alice Washington are Black registered voters in Louisiana.
Certified 11/27/23 Tr. 18:22-20:12, 55:9-56:24, 67:20-22, 76:12-18, 89:11-16, 90:14-91:2, 105:5-
8.2 And the record established each individual plaintiff currently lives in a packed or cracked
district in the enacted map, and would live in a majority-Black district in the illustrative map: Dr.
Nairne lives in Enacted HD 60 and would live in Illustrative HD 58, Certified 11/29/23 AM Tr.
52:17-53:11; Rev. Lowe lives in Enacted HD 66 and would live in Illustrative HD 101, id. 58:25-
59:14; Pastor Harris lives in Enacted HD 25 and would live in Illustrative HD 23, id. 49:10-20;
and Dr. Washington lives in Enacted HD 66 and would live in Illustrative HD 101, id. 58:25-
59:14; Certified 11/27/23 Tr. 26:23-26, 30:12-14, 57:2-4, 76:19-20, 105:5-8, 106:15-107:11.

B. The Louisiana NAACP established associational standing.

The Louisiana NAACP has demonstrated associational standing based on its members. An
organization has associational standing if: “(a) its members would otherwise have standing to sue
in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose;
and (c) neither the claim asserted nor the relief requested requires the participation of individual
members in the lawsuit.” Hunt v. Wash. State Apple Advert. Comm’'n, 432 U.S. 333, 343 (1977).
The Louisiana NAACP satisfies all three Hunt factors. First, the Louisiana NAACP has presented
evidence of the existence of members who would have standing in their own right. In each area of

the state where the NAACP challenges the enacted maps, the NAACP has identified a named

2 Plaintiffs have cited to all certified transcripts that are currently completed by the court reporters. The only
draft transcripts Plaintiffs cite are labeled “Draft,” and can be accessed at ECF Nos. 206-2 (11/28/23) & 206-7
(12/4/23).
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member who is Black, a registered voter, and whose vote is diluted in the district where they live—
specifically, Enacted SD 8, 17, and 38, and Enacted HD 1, 34, 60, 65, 68, and 101. Certified
11/27/23 Sealed Tr. 5:22-31:12. Michael McClanahan, the Louisiana NAACP’s president, testified
under seal to the names and addresses of those individuals. /d. Meanwhile, Plaintiffs’ expert,
William S. Cooper, testified to the unpacked or uncracked majority-Black illustrative districts in
which the identified members would reside under the illustrative maps, demonstrating
redressability. Certified 11/29/23 AM Tr. 38:23-59:14. Absent relief from this Court, these
members will continue to sustain the injury of vote dilution because they live in State House or
Senate districts in which the Black population has been “cracked” or “packed.” Residing in a
cracked or packed voting district is sufficient to confer standing. See Harding v. Cnty. of Dallas,
948 F.3d at 307.°

The Louisiana NAACP’s multi-tiered membership structure does not preclude it from
demonstrating associational standing. Members of the NAACP are simultaneously members of the
local NAACP branch in their area, the Louisiana NAACP, and the national NAACP. Certified
11/27/23 Tr. 120:2-120:7. President McClanahan testified that the State Conference’s officers are
elected by delegates who are chosen by members of the branches. /d. 124:4-19. The State
Conference also has committees composed of NAACP members who participate in the State
Conference’s activities related to health, voting, education, and other issues important to the
membership. Id. 125:2-7, 125:14-24, 126:2-12. During weekly calls, members decide actions for
the State Conference to take, including the activities in opposition to the enacted maps passed by

the Legislature. Id. 126:17-25. The Louisiana NAACP also receives a portion of its funding

3 The Supreme Court has explained that “packing” the minority vote, so that minority voters are “concentrat[ed]
... into districts where they constitute an excessive majority,” is an injury-in-fact because packed districts dilute
minority votes, allowing them to elect only one candidate of choice, when a lawful map may allow them to elect
additional candidates of choice. Gingles, 478 U.S. at 46 n.11.
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through membership dues. /d. 114:9. Under this structure, the Louisiana NAACP undeniably has
members with standing in their own right. See Friends of the Earth, Inc. v. Chevron Chem. Co.,
129 F.3d 826, 828 (5th Cir. 1997) (adopting “indicia of membership” associational standing test).

Moreover, even if an individual member were a member only of the local branch, which in
turn is a member of the Louisiana NAACP, that would not deprive the Louisiana NAACP of
associational standing. An organization’s formal membership structure is irrelevant where “the
goals of the constitutional standing requirement” have been fulfilled. /d. at 828. Both the Supreme
Court and the Fifth Circuit have held that an associational standing inquiry should not “exalt form
over substance” when analyzing whether an association has “members” for standing purposes. /d.
The key inquiry is simply whether the association “provides the means by which [its members]
express their collective views and protect their collective interests.” Id.

Additionally, Defendants have identified no case suggesting that an organization may not
assert associational standing based on members whose standing in their own right is also based on
associational standing. If the Louisiana NAACP’s local branches have associational standing
through their members—as the evidence establishes—then the Louisiana NAACP, in turn, has
associational standing through its local branches.

Finally, the Louisiana NAACP has met the other two elements of the associational standing
test. As the Fifth Circuit has previously held, “protecting the strength of votes . . . [is] surely
germane to the NAACP’s expansive mission” at all levels of the organization. Hancock Cnty. Bd.
of Sup’rs v. Ruhr, 487 F.App’x 189, 197 (5th Cir. 2012). Moreover, participation of individual
members is not required because the Louisiana NAACP seeks prospective and injunctive relief,
not individualized damages. Consumer Data Indus. Ass’n v. Texas, No. 21-51038, 2023 WL

4744918, at *4 n.7 (5th Cir. 2023).
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C. Both organizational plaintiffs established organizational standing.

BVM and Louisiana NAACP demonstrated organizational standing based on their
diversion of resources. A nonprofit organization can demonstrate organizational standing by
establishing that it devoted resources “toward mitigating [the] real-world impact” of the challenged
conduct, and that doing so “consumed its time and resources in a way they would not have been
spent absent the [challenged] law.” OCA-Greater Houston v. Texas, 867 F.3d 604, 612 (5th Cir.
2017). Organizational standing based on resource diversion arises when the resources expended in
response to the defendants’ conduct “perceptibly impaired” the organization’s ability to pursue its
mission and conduct its ordinary activities. Havens Realty Corp. v. Coleman, 455 U.S. 363, 379
(1982); see generally ECF No. 181 at 10-15. Plaintiffs must show “concrete evidence” of that
perceptible impairment, Tex. State LULAC v. Elfant, 52 F.4th 248, 255 (5th Cir. 2022), but “the
injury alleged as an Article III injury-in-fact need not be substantial; it need not measure more than
an identifiable trifle,” OCA, 867 F.3d at 612 (cleaned up). Here, each organizational plaintiff “went
out of its way to counteract the effect” of the challenged maps, id., and provided sufficiently
concrete evidence of the resources it expended to do so. Ass’n of Cmty. Orgs. for Reform Now v.
Fowler, 178 F.3d 350, 360 (8th Cir. 1996); see also Harding v. Edwards, 484 F.Supp.3d 299, 316
(M.D. La. 2020) (holding organizations’ “concrete spending changes and new initiatives in
response to Defendants’ actions” demonstrated standing).

BVM?* has diverted resources from its core mission—expanding Black voter engagement
and building capacity in partner organizations to increase power in Black communities, Certified

11/27/23 Tr. 164:22-165:3—towards responding to Louisiana’s enacted maps, both during and

4 BVM’s redistricting work was non-partisan, and all of the resources that BVM spent on redistricting work
came from Black Voters Matter Capacity Building Institute, the 501(c)(3) entity that serves as a named plaintiff
in this litigation. Certified 11/27/23 Tr. at 201:20-202:5.
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after the redistricting process unfolded in Louisiana. Id. 167:8-186:13,201:20-202:5.> For
example, instead of expending its limited resources on capacity building efforts, BVM launched a
new accountability strategy to counteract the maps’ dilutive effect and suppression of Black voters’
power, by finding new ways to hold elected officials accountable to Black voters in districts that
do not fairly represent them and prevent them from electing the candidate of their choice. Id. 177:2-
179:19; PL207 & 208.° The dilutive maps have also deepened voter apathy, requiring BVM to
devote even more staff time and resources toward convincing Black Louisianans that their votes
matter. Id. 175:7-17, 179:20-183:5. This included changing BVM’s practice of expending
resources on voter engagement close in time to election day to a “365”-day, year-round voter
engagement approach, rather than concentrating its phone banking and canvassing efforts closer in
time to each election. /d. 180:21-183:5.

The Louisiana NAACP made similar showings about its efforts to mitigate the effects of
the maps. During the redistricting process, the Louisiana NAACP collaborated with BVM on many
of the same education and mobilization efforts described supra, see, e.g., PL184, 185, & 187. And
following the passage of the enacted maps, the Louisiana NAACP undertook additional organizing
and mobilization efforts to counteract the enacted maps, given their installation of disillusionment
in Black voters and their effect on other organizations, candidates, and funders’ willingness to
invest resources into Black communities’ needs in Louisiana. Certified 11/27/23 Tr. 128:9-131:20.

If the unlawful maps remain in place, the organizational plaintiffs will continue to need to
divert resources from its core activities toward previously unplanned activities that are required to

respond to the enacted maps’ dilutive effect. And each concrete step the organizational plaintifts

SPL184, 185, 186, 187, 188, 191, 192, 193, 194, 195, 196, 199, 200, 201, 203, & 204 (documents demonstrating
BVM’s deployment of resources during redistricting process); PL205, 206, 207, & 208 (documents
demonstrating examples of BVM’s deployment of resources affer the legislature passed the challenged maps).

® Each exhibit is referred to by its exhibit stamp (here, “PL”) along with the number it is assigned in JERS.
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take to counteract the defendants’ conduct perceptibly impairs their ability to carry out their other
activities and consumes their time and resources in a way they would not have been spent absent
the maps. OC4, 867 F.3d at 612-13. Pouring BVM’s efforts and resources into its accountability
strategy and 365 voter engagement delays and prevents BVM from engaging in get-out-the-vote
efforts and capacity building work with its partners. Certified 11/27/23 Tr. 172:3-173:7, 174:17-
177:19, 181:15-183:5; see also id. 174:20-175:6, 175:18-177:1 (testimony about how BVM’s
efforts to respond to the passage of the enacted maps have delayed BVM’s critical issue mining
work). And to combat the effects of the dilutive maps, the Louisiana NAACP has had to pull
people back from doing work on health, education, and other projects. /d. 131:8-14.

Finally, the enacted maps’ dilutive effect on the organizational plaintiffs’ members and
constituents also frustrates and fundamentally impairs their core missions to increase power in
marginalized, predominantly Black communities, Certified 11/27/23 Tr. 113:3-114:1, 164:25-
165:3, further reinforcing the organizations’ standing. See OCA4, 867 F.3d at 610-12; Havens Realty
Corp., 455 U.S. at 379.

II. Plaintiffs’ Proof at Trial Established Gingles 1.
A. Plaintiffs’ illustrative maps satisfy Gingles 1.

The first Gingles precondition “focuse[s] on geographical compactness and numerosity,
[and] is ‘needed to establish that the minority has the potential to elect a representative of its own
choice in some single-member district.”” Allen v. Milligan, 599 U.S. 1, 18 (2023) (quoting Growe
v. Emison, 507 U.S. 25, 40 (1993)). This precondition is satisfied by showing that “the minority
group [is] sufficiently large and geographically compact to constitute a majority in a reasonably
configured district.” Id. “A district will be reasonably configured . . . if it comports with traditional
districting criteria, such as being contiguous and reasonably compact” and “respect[ing] existing

political subdivisions, such as counties, cities, and towns.” Id. at 18, 20 (citing Ala. Legis. Black
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Caucus v. Alabama, 575 U.S. 254, 272 (2015)); see also Bush v. Vera, 517 U.S. 952, 977 (1996).
Plaintiffs can make this showing through drawing a district that is 50% plus one in minority
population, in accordance with the traditional redistricting criteria, and then running standard
compactness measures to score the district. See, e.g., Milligan, 599 U.S. at 20 (favorably citing
Mr. Cooper’s illustrative maps). Plaintiffs’ expert, William S. Cooper, developed illustrative maps
to assess whether the Black population in Louisiana is sufficiently large and geographically
compact to allow for three additional majority-Black Senate districts and six additional majority-
Black House districts. Certified 11/28/23 PM Tr. 119:13-22; see Milligan, 599 U.S. at 18;
Robinson v. Ardoin, 605 F.Supp.3d 759, 778 (M.D. La. 2023).

Mr. Cooper began his map drawing process by downloading and analyzing the relevant
Census data for Louisiana. Certified 11/28/23 Tr. 114:1-115:5; PL20 99 10-11. He focused his
inquiry on Louisiana’s metropolitan areas, given the increasing Black population and decreasing
White population in Louisiana as a whole and in metropolitan areas specifically. Certified 11/29/23
AM Tr. 13:14-17:7; PL20 99 13-15, 21-52. He also sought to determine whether the majority-
Black district that the enacted map removed from the Natchitoches area could be maintained. PL20
9 15; see also Certified 11/29/23 AM Tr. 48:17-21, 101:4-6. While Mr. Cooper was aware of race
and considered it at times during the map drawing process, race did not predominate his map
drawing. Rather than try to maximize or prioritize race, Mr. Cooper sought to draw new majority-
Black districts while adhering to and balancing traditional redistricting criteria. Certified 11/29/23
AM Tr. 18:20-19:23, 28:5-36:13; see also PL20 9 72. He sought to adhere to Joint Rule 21 and
other common traditional redistricting principles including compactness, contiguity, parish and
municipal boundaries, precinct lines, equal population/one-person, one-vote, communities of

interest, and incumbency. Certified 11/29/23 AM Tr. 28:8-23; see also id. 19:17-23; PL20 9 72.
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He also received feedback on his maps through counsel on communities of interest from Dr. Colten
and district performance from Dr. Handley. Certified 11/29/23 AM Tr. 11:7-12:3; PL89 q 7.

Louisiana’s Black population was sufficiently numerous to support the drawing of three
additional majority-Black districts in the illustrative Senate map and six additional majority-Black
districts in the illustrative House map. African Americans represent 33.13% of the population in
2020—the second highest proportion of any state in the nation. See PL20 § 22. Mr. Cooper’s
analysis illustrated that the Black population was sufficiently compact to support the drawing of
his illustrative districts. See Certified 11/29/23 AM Tr. 27:18-28:1. Mr. Cooper used the measures
traditionally used by Gingles I experts in assessing compactness. Certified 11/29/23 AM Tr. 20:3-
23:6; PL89 99 50-51. First, he used a visual inspection of his districts. Certified 11/29/23 AM Tr.
20:3-23:6. A visual estimation and comparison to Louisiana’s enacted maps confirms that the
majority-Black districts in Plaintiffs’ illustrative maps are geographically compact. See id. 20:3-
23:6; see also PL20 9 73-74, 103-04, Fig. 13, Fig. 24. The districts largely follow traditional
boundaries, and the boundaries in the illustrative maps correspond to existing voting tabulation
districts (“VTDs”). PL20 99 82-85, 110-13, Fig. 14, Fig. 25. Mr. Cooper considered district-by-
district compactness scores generated by Maptitude. PL20 99 82-85, 110-13, Fig. 14, Fig. 25.
These measures, particularly Reock and Polsby-Popper, are typically used by Gingles I experts in
analyzing the mathematical compactness of districts. PL89 § 51; see also Certified 11/29/23 AM
Tr. 20:21-22:4; 27:18-28:1. All of Mr. Cooper’s illustrative districts were similarly compact or
more compact than the districts in Louisiana’s enacted maps. PL20 99 82-85, 110-13, Fig. 14, Fig.
25; see also Certified 11/29/23 Tr. 22:8-19.

Mr. Cooper testified that communities of interest also played a role in how he drew his

maps. Certified 11/29/23 AM Tr. 17:22-18:5, 32:3-33:14. Courts have recognized that
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“maintaining communities of interest” is a traditional redistricting principle. LULAC v. Perry , 548
U.S. 399, 433 (2006). “A State is free to recognize communities that have a particular racial
makeup” so long as there is “some common thread of relevant interests.” Miller v. Johnson, 515
U.S. 900, 920 (1995). “The Court recognizes the distinct need to afford communities of interest
the respect they deserve.” Kumar v. Indep. Sch. Dist., 476 F.Supp.3d 439, 502 (2020). In addition
to Mr. Cooper’s testimony, Plaintiffs established that there is a “common thread” that binds Black
voters who reside in the new majority-Black districts in Plaintiffs’ illustrative maps through the
testimony of Dr. Colten, an expert in the historical geography of Louisiana. By assembling
qualitative and quantitative evidence of the historical geography of the Red River Valley Parishes,
Acadiana, and the River Parishes, Dr. Colten analyzed communities with long-standing historical
and cultural connections within those territories, and then explained how those communities
correlate with the districts in Plaintiffs’ illustrative maps, including Illustrative HD 1, 2, 23, 61,
65, 68, 69, and 101, and Illustrative SD 2, 17, 19, and 38. Certified 11/28/23 PM Tr. 19:3-22, 21:3-
23:5, 28:20-63:15; see also ECF No. 179, 9 64-82 (Pls.” PFOF).

B. Defendants’ experts failed to show that race predominated the drawing of

Plaintiffs’ illustrative maps and that the maps fail to meet compactness
and other traditional redistricting criteria.

Defense experts attempt to attack Mr. Cooper’s Gingles I work along two primary tracks.
First, they attempt to prove that race predominated the drawing of Mr. Cooper’s illustrative
districts rendering them not “reasonably configured” under the Gingles I test. This attack fails
because, as illustrated in Mr. Cooper’s own work and the deficiencies in Defendants’ experts’
work, Mr. Cooper’s illustrative maps easily meet the Gingles I test. The second attack assumes
that race did not predominate but Mr. Cooper’s maps still fail because the Black population is not
sufficiently numerous and compact. Defendants seemingly seek to invoke LULAC v. Perry, 548

U.S. 399, in this second attack, as prohibiting illustrative districts that draw different minority

10
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communities together when the distance between them exceeds some unspecified threshold, or
when there is a white population interspersed between them. LULAC does no such thing: the Court
“accept[ed] that in some cases members of a racial group in different areas—for example, rural
and urban communities—could share similar interests and therefore form a compact district if the
areas are in reasonably close proximity.” Id. at 435 (citation omitted). Just recently, Milligan held
that an illustrative district joining an urban city with a rural community was reasonably configured.
See Milligan, 599 U.S. at 19-21. Notwithstanding the Supreme Court’s recent reaffirmation of the
familiar Gingles framework, Defendants seek to use their experts to upend it. This Court should
not follow them down this uncharted path.

Defendants offered Mr. Trende as an expert witness to rebut Mr. Cooper’s findings that his
illustrative maps satisfied the Gingles | compactness requirement. Mr. Trende uses two algorithms
“to identify compact population clusters” and find “the most compact Black population” within
each of Mr. Cooper’s illustrative districts. See SOS3 at 15-16. Trende’s first algorithm uses the
moment of inertia to combine neighboring precincts into clusters and uses BVAP in weighting
which precincts to pick. /d. at 15-16; see also Certified 12/1/23 Tr. 5:15-6:6. His second algorithm,
purportedly derived from the method used by Professors Jowei Chen and Jonathan Rodden (the
“Chen & Rodden” method), is similar to the first, but weights precinct size instead of BVAP. SOS3
at 16; see also Certified 12/1/23 Tr. 5:15-6:6. These algorithms do not create whole districts, but
rather draw shapes that group together a threshold number of Black adults; once the shape includes
enough Black adults to constitute the number necessary for 50%-plus-one BVAP, the algorithm
goes no further. SOS3 at 16-17; see also Certitied 12/1/23 Tr. 5:15-6:6.

As Mr. Trende admitted at trial, his approach is entirely novel and has never before been

used as part of a Section 2 case (or in Mr. Trende’s own academic work). Certified 12/1/23 Tr.

11
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6:14-7:5; 18:8-23:21. Trende suggests an expert must define the “most compact” grouping of
Black voters and then draw a district around this grouping to meet Gingles 1. Certified 12/1/23 Tr.
9:19-10:13. No Court has ever held that this was the standard for Section 2, despite this
methodology being available to experts for the past 20 years. Id. 21:12-19; 23:9-21; see also id.
9:19-10:13.7 Instead, courts and Mr. Trende in his other expert map work have all used the standard
compactness scores used by Mr. Cooper in assessing whether the Gingles 1 prong can be met.® Id.
21:20-22:4; see also id. 18:8-23:21; PL89 99 50-51.

Further, the methodology he uses to determine the “most compact” grouping is irrelevant
and unreliable. See Fed. R. Civ. P. 702(a); see also Daubert v. Merrell Dow Pharms., Inc., 509
U.S. 579, 591 (1993); In re Taxotere (Docetaxel) Prods. Liab. Litig., 26 F.4th 256, 268 (5th Cir.
2022). The unreliability of Mr. Trende’s analysis is evident in his conflicting claims that the
moment of inertia is the “oldest” method for defining compactness but also that it has never before
been used by any expert in the way in which Mr. Trende uses it. Certified 12/1/23 Tr. 22:5-9. He
drastically modifies the Chen & Rodden method beyond recognition by removing controls that
would require the algorithm to create whole districts and respect traditional redistricting criteria
such as one-person, one-vote, contiguity, and compactness. /d. 15:3-18:1. These are the very
criteria that Rule 21, and Section 2 precedent, demand that Gingles 1 experts consider in drawing
their maps. See id. 11:7-12:2.

Trende’s unreliable and untested methodology culminates in his ipse dixit opinion. While

Mr. Trende’s approach could result in numbers to compare the compactness of districts, he uses

7 While Trende attempted to argue that, until recently, his novel methodology employed here was impractical
due to technological constraints, SOS6 at 2, he admitted that the necessary technology has existed for 20 years,
Certified Tr. 12/1/2023 23:9-21.

8 Mr. Trende also conceded in trial testimony that he has no reason to doubt that the Maptitude-generated
compactness scores reported by Mr. Cooper were accurate. /d.

12
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only a visual inspection of the figure drawn by his algorithm to opine about whether Mr. Cooper’s
illustrative districts are compact. Id. 8:15-9:13. He admitted that relying on a purely visual
inspection relied on a judgment call on his part with which a finder of fact could disagree. /d.
10:18-11:6; see also id. 9:14-18. The Court should discount this “opinion evidence that is
connected to existing data only by the ipse dixit of the expert.” Gen. Elec. Co. v. Joiner, 522 U.S.
136, 146 (1997). Further, Trende’s conclusory opinion encroaches on the Court’s role. “The use
of any eyeball test to assess irregularities . . . is necessarily a matter for the factfinder.” Alpha Phi
Alpha Fraternity, Inc. v. Raffensperger, No. 1:21-CV-5337-SCJ, 2023 WL 5674599, at *11 (N.D.
Ga. July 17, 2023) (internal quotation marks omitted).

Defendants next sought to undermine Mr. Cooper’s compliance with Gingles I through the
testimony of Dr. Douglas Johnson. After the Court excluded Dr. Johnson’s speculative
commentary on Mr. Cooper’s subjective intent, see ECF No. 174 at 5-11, Dr. Johnson purported
to offer opinions about whether Mr. Cooper’s maps objectively complied with any traditional
redistricting principle other than race. But his conclusion—that the only explanation that
consistently lines up with Mr. Cooper’s map was race, and not any traditional redistricting criteria
(Certified 12/1/23 Tr. 98:23-99:17)—was belied by the evidence.

Dr. Johnson testified that his opinion that Mr. Cooper’s new majority-Black illustrative
districts were drawn “without any reference” to traditional redistricting criteria was premised on
his observation that Mr. Cooper’s maps did not line up with any “visible” feature in the figures
provided in Dr. Johnson’s report, other than race. /d. 79:21-22, 106:15-108:14. The problem is: Dr.
Johnson admitted that he repeatedly omitted key visible features from his figures that are consistent
with Mr. Cooper’s maps.

For example, Dr. Johnson admitted: (a) one redistricting criterion prescribed by the

13
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Louisiana Legislature was to keep precincts (as reflected in VTDs) whole, to the extent practicable,
id. 113:19-114:4, 122:19-123:11; (b) Mr. Cooper stated in his report that following precinct lines,
to the extent practicable, was a traditional redistricting factor that drove his drawing of the maps,
id. 114:5-22; (c) Dr. Johnson did not depict precinct lines in any figures in his report, id. 121:4-7;
and (d) in each area of the map where Dr. Johnson criticized the lines as zigging and zagging
without reference to any traditional redistricting criteria, Dr. Johnson did not rule out that Mr.
Cooper was tracking the borders of a precinct line, id. 121:4-122:3. Indeed, Dr. Johnson actually
admitted that he had “no reason to think [Mr. Cooper] wasn’t following precinct lines.” Id. 122:2-
3, 136:19-137:4; see also id. 118:1.°

Sometimes, Dr. Johnson stated conclusions that ignored even the features that were visible
in his map. For example, he asserted that [llustrative SD 38 was drawn “without any reference” to
“major roads” or “clear visible features,” id. 106:15-21, but admitted on cross that his own figure
does show multiple places where the district follows major roads and the borders of the airport, id.
111:25-113:13. Likewise, Dr. Johnson asserted that each illustrative district in the figure in his
report depicting the Baton Rouge area is drawn without regard to major roads, but admitted the
border between majority-Black Illustrative HD 68 and 69 is Airline Highway. Id. 146:10-148:11.

Dr. Johnson’s two other opinions have no bearing on whether Mr. Cooper’s illustrative

? Other examples abound: Dr. Johnson offered the opinion that Mr. Cooper’s lines were drawn without reference
to city borders, but his figure displayed the borders of only one city (Central) that the illustrative map splits, and
that the enacted map keeps mostly but not entirely whole. Certified 12/1/23 Tr. 134:1-18, 137:5-140:19. Dr.
Johnson’s figure did not show that the illustrative map keeps two other neighboring cities (Baker and Merrydale)
whole that the enacted map splits, id. 141:13-143:7, or that the city the enacted map kept mostly whole had a
BVAP of 10.94%, while the cities that the illustrative map kept whole had BVAPs of 80.80% and 94.73%. Id.
140:20-146:7. (Dr. Johnson agreed that, when he has to choose between dividing one of two communities of
interest in his own experience drawing maps, he tries to make sure that the community he is dividing is not one
of the ones that is heavily made up of a protected class. /d.) Similarly, when cross examined about the illustrative
districts in Calcasieu Parish, Dr. Johnson similarly could not rule out that Mr. Cooper had prioritized keeping
districts within parish boundaries—yet another traditional redistricting factor. /d. 130:12-131:21. In other figures,
Dr. Johnson omitted features like water, bridges, and islands (and then proceeded to criticize a line that connected
the island with the only land to which it was attached via bridge). /d. 129:15-25.

14
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maps complied with Gingles 1. First, Dr. Johnson suggested that because of the Census Bureau’s
introduction of a new differential privacy process, the Court should be wary of Mr. Cooper’s
reliance on the Census data to show that his districts had BVAPs of greater than 50%. Dr. Johnson
testified that he did not know the error rate introduced by differential privacy, and that the only
number that the Census Bureau has offered is a “ballpark™ 1% margin of error. /d. 152:13-19,
153:2-12. But Dr. Johnson admitted that, even before differential privacy was introduced: “the
Census isn’t accurate.” Id. 151:23-152:6. For example, as both Dr. Johnson and the Supreme Court
have acknowledged, the margin of error created by overcounting and undercounting of Census data
creates margins of error far larger than one percent. /d. 153:13-23; see also Wisconsin v. City of
New York, 517 U.S. 1, 6-7 (1996); Gaffney v. Cummings, 412 U.S. 735, 746 n.10 (1973);
Kirkpatrick v. Preisler, 394 U.S. 526, 540 n.3 (1969) (Fortas, J., concurring). But despite these
longstanding inaccuracies in the Census data, Dr. Johnson agreed that he relies on Census data
when drawing his maps because it is the “best available data.” Certified 12/1/23 Tr. 154:5-15. For
that very reason, the Supreme Court has already concluded that, while any population standard in

2 ¢¢

the redistricting context “involves a certain artificiality,” “using the best census data available”
avoids the “high degree of arbitrariness” that would come with setting a different standard that
attempted to account for deviations based on Census errors. Karcher v. Daggett, 462 U.S. 725,
731-32 (1983). The Supreme Court has consistently approved map drawers’ reliance on the
numbers that the Census Bureau produces—even, for example, in the face of inaccuracies that were
estimated to misstate the Black population by more than seven percent. Gaffney, 412 U.S. at 745-
46 & n.10. Nothing about the new differential privacy process warrants different treatment of the

perennially imperfect Census data.

Second, Dr. Johnson’s so-called “sensitivity analysis” in his report (LDTXS51 at 38-42) does

15
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not undercut Mr. Cooper’s work. All this section of Dr. Johnson’s report does is: (a) restate the
BVAP of each of Mr. Cooper’s majority-Black illustrative districts, and then (b) compare those
BVAPs to two hypothetical “real-world ‘effective’ percentage[s]” that he seems to have picked at
random. /d.; see also Certified 12/1/23 Tr. 157:21-158:3 (“You can use whatever hypothetical
number you wish and just look at the chart to see how many districts would fall above or below
those hypothetical lines.”). Dr. Johnson admitted that he did not attempt to calculate the actual
effectiveness percentage of any district, nor did he even review the report of the expert in the case
who did (Dr. Lisa Handley). Certified 12/1/23 Tr. 157:8-158:23. There is nothing useful about
stating that Mr. Cooper’s districts might not be effective if the hypothetical effectiveness
percentage happened to be higher than the BVAP of those districts.

The testimony and analysis of Dr. Michael Barber also fails to support the conclusion that
race predominated in Mr. Cooper’s illustrative maps. Dr. Barber conceded that his simulations
analysis, which purported to compare Mr. Cooper’s maps to a representative sample of maps
created with “race-neutral” redistricting criteria, are “only the beginning of the investigation” of
race as a factor in a redistricting map and show at most that race was a consideration. SOS4 at 5;
Certified 12/4/23 AM Tr. 55:9-12. Of course, “Section 2 itself demands consideration of race,”
because “the question whether additional majority-minority districts can be drawn . . . involves a
quintessentially race-conscious calculus.” Milligan, 599 U.S. at 30-31 (cleaned up). And Mr.
Cooper has candidly acknowledged that he considered race in drawing his illustrative maps.
Certified 11/29/23 AM Tr. 18:20-19:16. In other words, Dr. Barber expends considerable energy
to establish the unremarkable fact that race played a role in Mr. Cooper’s maps, as it did in “every
single illustrative map ever adduced at the first step of Gingles.” Milligan, 599 U.S. at 33.

Furthermore, insofar as Dr. Barber offers a comparison of Mr. Cooper’s maps to a “benchmark . . .

16
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map drawn without any consideration of race,” SOS1 at 14, the Supreme Court has rejected the
notion that a state’s enacted map or an illustrative map must compare favorably to a “race-neutral
benchmark.”'® Milligan, 599 U.S. at 24; see also Robinson, 84 F.4th at 592-93. Thus, his opinions
are irrelevant to evaluating Plaintiffs’ satisfaction of Gingles 1.

In addition to being neither helpful nor relevant, Dr. Barber’s simulations were flawed in
both design and execution. Plaintiffs’ expert Dr. Cory McCartan explained that Dr. Barber failed
to perform the most basic quality assurance steps in his first set of simulations, rendering them
useless for drawing any conclusions about the illustrative maps. Certified 12/5/23, Tr. 127:19-23;
141:16-20; 132:20-25; 137:15-138:14; see also PL135. In response to this critique, Dr. Barber
attempted a second set of simulations. While Dr. Barber corrected the quality assurance problems,
he did not address Dr. McCartan’s more fundamental substantive critiques of his methodology. For
example, he again performed no analysis to evaluate the strength of the various redistricting
constraints he applied or their impact on the resulting sample, and he did not address Dr.
McCartan’s critique that “one set of simulations is never going to be enough to establish that one
factor dominates or overwhelms the other factors because fundamentally that’s about factors
playing against each other.” Certified 12/5/23, Tr. 127:3-7; 157:24-158:8; 145:22-148:9. As a
result, Dr. Barber’s simulations provide insufficient evidence to answer the question he claimed to
be trying to address: how large a role race played in Mr. Cooper’s illustrative map. See Certified
12/5/23, Tr. 157:18-158:8. Indeed, Dr. Barber conceded many of the limitations highlighted by Dr.

McCartan. On cross examination, Dr. Barber stated that it would be “an impossible task™ to include

10 At trial, Mr. Farr misrepresented the brief filed by the Harvard Election Law Clinic, which articulated support
for the use of simulations in racial gerrymandering cases under the Fourteenth Amendment, but explicitly noted
that the Supreme Court has ruled that simulations “ha[ve] no place in racial-vote-dilution cases,” and discussed
the differences between the two claims. Amicus Brief of Jowei Chen et al., Alexander v. South Carolina, No.
22-807, available at docket link.
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all non-racial criteria a map maker considered in a simulation. Certified 12/4/23 AM Tr. 54:5-21.""!

Further, Dr. Barber’s regional analysis is neither credible nor reliable. That analysis
amounted to cherry-picking redistricting metrics on which Mr. Cooper’s maps scored lower than
the enacted maps and ignoring all those on which Mr. Cooper’s maps were superior. For example,
in his analysis of Mr. Cooper’s Illustrative SD 19, Dr. Barber opined that no factor other than race
would explain the decision to split St. Charles Parish, but he overlooked that the illustrative map
healed the enacted map’s split of neighboring St. John the Baptist Parish. Certified 12/4/23 AM Tr.
66:1-9, 66:19-67:14. Likewise, Dr. Barber emphasized compactness scores in his analysis of the
Caddo/Bossier region, where Mr. Cooper’s Illustrative SD 38 was less compact compared to the
enacted map, but he ignored compactness scores in the Baton Rouge area, where Illustrative SD
17 was significantly more compact than Enacted SD 17. Compare id. 64:24-65:2, with id. 71:17-
19, and PL55 at 2, with PL54 at 1.'2

Dr. Barber’s focus on core retention in his regional analysis is also misplaced. The Supreme
Court “has never held that a State’s adherence to a previously used districting plan can defeata § 2
claim. If that were the rule, a State could immunize from challenge a new racially discriminatory
redistricting plan simply by claiming that it resembled an old racially discriminatory plan. That is
not the law.” Milligan, 599 U.S. at 22. Dr. Barber’s (and Dr. Johnson’s and Dr. Murray’s) use of
maps showing the racial composition of precincts (or census blocks or block groups) included or

excluded from Mr. Cooper’s illustrative districts (again, selectively), does nothing more than show

' Dr. Barber further conceded that he had not included in his simulations two key criteria that Mr. Cooper had
considered: communities of interest and avoiding incumbent pairings. Dr. Barber’s failure to include in his
simulations criteria that played a significant role in the plans produced by both the Legislature and Mr. Cooper
renders his simulations useless for isolating the impact of race in the illustrative maps.

12 Dr. Barber’s explanations for his focus on different metrics in different areas were not credible. See, e.g.,
Certified 12/4/23 Tr. 64:21-65:6, 73:5-22 (offering contrived account of differential treatment of districts in
Calcasieu and Caddo/Bossier Parishes). And his responses during cross for ignoring metrics on which Mr.
Cooper’s maps outperformed the enacted map were strained and evasive.
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that, to create majority-Black districts where they did not previously exist, Mr. Cooper had to add
geographically compact Black neighborhoods to those districts. As Justice Kavanaugh explained
in his Milligan concurrence, “Gingles requires the creation of a majority-minority district only
when, among other things, a State’s redistricting map cracks or packs a large and ‘geographically
compact’ minority population.” 599 U.S. at 43 (Kavanaugh, J., concurring). The only way to create
a majority-minority district when a map packs or cracks the minority population is moving the
packed or cracked population to a new majority-minority district.

At bottom, Dr. Barber’s regional analysis supports exactly the opposite conclusion from
the one Defendants offered it for: It shows that Mr. Cooper balanced many redistricting criteria in
each part of the state in which he created new illustrative majority-Black districts, scoring better
on some metrics and worse on others in comparison to the enacted maps. It does not show that any
one criterion predominated over all the others. And statewide, both his maps as a whole and
specifically his new illustrative districts perform as well as or better than the enacted maps.

Defendants next offered Dr. Alan Murray as an expert witness to rebut Mr. Cooper’s
Gingles 1 analysis. To do this, Dr. Murray utilized four measures of compactness: Reock, Polsby
Popper, Area Over Convex Hull, and moment of inertia. Draft 12/44/23 Tr. 143:1-8, 150:2. But
Dr. Murray’s measurements are unreliable for several reasons. First, Dr. Murray testified at trial
that the moment of inertia approach has never before b