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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,

Suite 115
NEW ORLEANS, LA 70130

May 21, 2024

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

The

No. 24-30177 Callais v. Landry
USDC No. 3:24-CV-122

court has granted the motion to supplement or correct the

record in this case. The originating court is requested to add

the

attached motion and documents to their court’s docket and to

provide us with a supplemental electronic record. Counsel 1is
reminded that any citations to these documents must cite to the
supplemental electronic record.
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Sincerely,

LYLE W. CAYCE, Clerk
waﬂu @*gwbb@‘
By:

Maiella A. Sutton, Deputy Clerk
504-310-7680

John N. Adcock

Jorge Benjamin Aguinaga
Morgan Brungard

Daniel Cohen

Joseph Elton Cullens Jr.
Qizhou Ge

Edward Dean Greim
Cassie Holt

Paul Loy Hurd

Abha Khanna

Lalitha Madduri

Daniel J. McCoy

Alyssa Riggins

Jacob D. Shelly

Phillip Strach

John Carroll Walsh
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No. 24-30177

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

PHILIP CALLAIS; LLOYD PRICE; BRUCE ODELL; ELIZABETH
ERSOFF; ALBERTY CAISSIE; DANIEL WEIR; JOYCE LACOUR,;
CANDY CARROLL PEAVY; TANYA WHITNEY; MIKE JOHNSON;
GROVER JOSEPH REES; ROLFE MCCOLLISTER
Plaintiffs-Appellees,

v.

NANCY LANDRY, in her official capacity as Louisiana Secretary of State,
Defendant-Appellee,

STATE OF LOUISIANA,
Intervenor-Defendant-Appellee,

PRESS ROBINSON; EDGAR CAGE; DOROTHY NAIRNE; EDWIN
RENE SOULE; ALICE WASHINGTON; CLEE EARNEST LOWE;
DAVANTE LEWIS; MARTHA DAVIS; AMBROSE SIMS; NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE
LOUISIANA STATE CONFERENCE; POWER COALITION FOR EQUITY
AND JUSTICE; STATE OF LOUISIANA,
Intervenor-Defendants-Appellees,

v.

EDWARD GALMON, SR.; CIARA HART; NORRIS HENDERSON;
TRAMELLE HOWARD; ROSS WILLIAMS,
Movants-Appellants.

Appeal from the United States District Court for the Western District of
Louisiana
Case No. 3:24-cv-122

PLAINTIFF-APPELLEES’ UNOPPOSED MOTION
TO SUPPLEMENT THE RECORD

(Counsel listed on next page)
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Graves Garrett Greim, LLC
1100 Main Street, Suite 2700
Kansas City, Missouri 64105
Tel.: (816) 256-3181

Fax: (816) 222-0534
edgreim@gravesgarrett.com
Attorney for Plaintiffs-Appellees
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UNOPPOSED MOTION TO SUPPLEMENT THE RECORD

Appellees Philip Callais, Lloyd Price, Bruce Odell, Elizabeth Ersoff,
Albert Caissie, Daniel Weir, Joyce LaCour, Candy Carroll Peavy, Tanya
Whitney, Mike Johnson, Grover Joseph Rees, and Rolfe McCollister
(collectively, “Appellees”), pursuant to 5th Cir. R. 27.1.11 and Fed. R.
App. P. 27(b), respectfully move the Court or Clerk of the Court to
supplement the Record on Appeal. This motion is unopposed.

Since the Record on Appeal was lodged on April 16, 2024, several
events have transpired in the underlying case which materially affect the
present appeal of the Orders Denying Intervention. First, the District
Court allowed Appellants to file a Post-trial Amicus Brief. (Doc. 196 and
197). Second, the District Court granted a final permanent injunction on
the merits and determined that it would advance from the liability to the
remedial phase of litigation. (Doc. 198). Third, the District Court, sua
sponte, reconsidered its Order Denying Intervention (Doc. 79), and
granted the Galmon Motion to Intervene (Doc. 10) for the purpose of
participating in the remedial phase of the underlying litigation. (Doc.

205). Fourth, the District Court held a status conference including
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Appellants as Defendant-Intervenors to commence the remedial phase of
the trial. (Doc. 216).
Accordingly, Appellees request this Court supplement the record to
include: Doc. 196; Doc. 197; Doc. 198; Doc. 205; and Doc. 216.
Additionally, Appellees request a ruling from the Clerk of the Court
on this motion by Wednesday, May 22, 2024, as their brief is due

Tuesday, May 28, 2024.

Respectfully submitted,

GRAVES GARRETT GREIM
LLC

s/ Edward D. Greim

Edward D. Greim, MO #28676
1100 Main Street, Suite 2700
Kansas City, MO 64105
Telephone: (816) 256-3181
Fax: (816) 256-5958
edgreim@gravesgarrett.com

Attorney for Plaintiffs-Appellees
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CERTIFICATE OF COMPLIANCE

I hereby certify that the following statements are true:

1. This brief complies with the type-volume limitations by FRAP
27(d)(1)(E) and 32(a)(7)(B)3i) and the word limit of FRAP
27(d)(2)(A). It contains 244 words, excluding the parts of the brief
exempted by FRAP 32(f).

2. This brief complies with the typeface and typestyle requirements
of FRAP 32(a)(5) and 32(a)(6). It has been prepared in
proportionally-spaced typeface using Microsoft Word in 14-point

Century Schoolbook font.

Executed this 21st day of May, 2024

/s/ Edward D. Greim
Edward D. Greim
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I, Edward D. Greim, certify that on May 21st, 2024, a copy of the
foregoing, was filed with the Clerk of the Court using the CM/ECF
system, which sent notification to all parties through their counsel of
record.

/s/ Edward D. Greim
Edward D. Greim




Case 3:24-6a60122-8MF-CESIRRBMEdcidiant 2Badge: FiledeBek 24 0Gg4/2@24.61 PagelD

#. 5344
From: Reply@lawd.uscourts.gov
To: Clerk@lawddb.lawd.gtwy.dcn
Subject: Activity in Case 3:24-cv-00122-DCJ-CES-RRS Callais et al v. Landry Order on Motion for Leave to File
Date: Friday, April 19, 2024 2:28:51 PM

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se litigants) to
receive one free electronic copy of all documents filed electronically, if receipt is required
by law or directed by the filer. PACER access fees apply to all other users. To avoid later
charges, download a copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. District Court
Western District of Louisiana
Notice of Electronic Filing

The following transaction was entered on 4/19/2024 at 2:27 PM CDT and filed on 4/19/2024

Case Name: Callais et al v. Landry
Case Number: 3:24-cv-00122-DCJ-CES-RRS
Filer:

Document Number: 196(No document attached)

Docket Text:

ELECTRONIC ORDER: GRANTING [188] Motion for Leave to File Post-Trial
Amicus Brief by Edward Galmon, Sr, Ciara Hart, Norris Henderson, Tramelle
Howard, Ross Williams. Signed by Circuit Judge Carl E. Stewart, District
Judges Robert R. Summerhays and David C Joseph. (crt,LaCombe, L)
3:24-¢cv-00122-DCJ-CES-RRS Notice has been electronically mailed to:

Carey T Jones jonescar@ag.louisiana.gov

Paul L Hurd paul@paulhurdlawoffice.com

Joseph E Cullens, Jr  cullens@lawbr.net, krojas@lawbr.net

Tracie L Washington tracie.washington.esq@gmail.com

John N Adcock  jnadcock@gmail.com, adcocklawparalegall @gmail.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
PHILLIP CALLAIS, et al.,
Plaintiffs,
VS. Case No. 3:24-cv-00122-DCJ-CES-RRS

NANCY LANDRY, in her official capacity
as Louisiana Secretary of State,

Defendant.

GALMON AMICTI’S POST-TRIAL AMICUS BRIEF
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INTRODUCTION

Plaintiffs’ arguments have been rejected or otherwise foreclosed several times over by the
Fifth Circuit’s decision in Robinson v. Ardoin, 86 F.4th 574 (5th Cir. 2023). There, the court
affirmed the Middle District of Louisiana’s conclusion that the Legislature’s failure to create a
second majority-minority congressional district likely violated Section 2, notwithstanding the
State’s primary defense that any map with two majority-minority districts would run afoul of the
Constitution’s prohibitions on racial gerrymandering. See id. at 583. The Fifth Circuit’s rejection
of that argument was explicit, see id. at 592-95; it was necessary to the court’s ultimate holding
greenlighting remedial proceedings, see id. at 601-02; and it was plainly within the scope of the
court’s jurisdiction. Federal law required the Section 2 claim to be heard by a single-judge district
court, with any injunction appealable to the Fifth Circuit, and those courts’ exercise of their
ordinary obligation to review defendants’ defenses and to order remedies that comply with the
Constitution was not beyond their jurisdiction. Accordingly, Plaintiffs’ ahistorical effort to scrub
the Fifth Circuit’s rejection of a racial gerrymandering defense, and their atextual effort to radically
expand the narrow statutory requirement for three-judge district courts, should be soundly rejected.

The Fifth Circuit ultimately vacated the preliminary injunction of the then-existing
congressional map so that the Legislature could “take advantage of an opportunity to consider a
new map now that we have affirmed the district court’s conclusion that the Plaintiffs have a
likelihood of success on the merits” of their Section 2 claim. /d. at 601. That is, the court invited
the political branches to decide—free from judicial interference—where to locate the second
majority-minority congressional district that federal law compels. Plaintiffs would recast that
invitation as a trap: had the Legislature failed to create a second majority-minority district, it would

have forfeited its redistricting prerogative to the Middle District; but the Legislature having



discharged its obligation, Plaintiffs now say that it forfeited its redistricting prerogative to the

Western District. That is not the law of redistricting. Because the Legislature had good reason to
believe that a second majority-minority district was required, its enactment was lawful. Plaintiffs’
requested injunction should be denied.

ARGUMENT
L. The Middle District and the Fifth Circuit properly determined that a second

majority-minority district could be drawn in Louisiana without violating the Equal
Protection Clause.

At the start of trial, the Court asked (i) whether the Middle District and the Fifth Circuit
determined that two majority-minority congressional districts could be drawn in Louisiana without
violating the Equal Protection Clause and (ii) whether those courts had the statutory authority to
make such a determination. Tr. 36:16-23, ECF No. 184. The answer to both questions is
unequivocally yes.

A. The Middle District and Fifth Circuit determined that a second majority-
minority district could be drawn without violating the Equal Protection Clause.

Defendants in the Middle District proceedings raised as their primary defense the same
argument that Plaintiffs advance here: that drawing a second majority-minority congressional
district in Louisiana is not possible without violating the Equal Protection Clause. See, e.g.,
Combined Opp. to Pls.” Mtn. for Preliminary Injunction at 13, Robinson v. Ardoin, No. 3:22-cv-
00211-SDD-SDJ (M.D. La. Apr. 29, 2022), ECF No. 108 (“Plaintiffs’ proposed exemplar maps
show that no constitutional second majority-minority congressional district is possible in
Louisiana.”). During preliminary injunction proceedings, the Section 2 plaintiffs introduced seven
different illustrative maps demonstrating districting configurations with two majority-minority
districts, all of which the “[d]efendants insist[ed] . . . [we]re racial gerrymanders as a matter of

law” because of their second majority-minority district. Robinson v. Ardoin, 605 F. Supp. 3d 759,



831 (M.D. La. 2022), vacated on other grounds and remanded, 86 F.4th 574 (5th Cir. 2023).

Indeed, Plaintiffs here repeatedly point to Defendants’ argument in the Middle District as
conclusive evidence that their views on racial gerrymandering must be true. See, e.g., ECF No. 17-
1 at 4-5, 26 (“The State thereby admitted that it could not create two majority-minority districts
without violating the Constitution.”). But there is one glaring fact that Plaintiffs overlook: The
Middle District rejected that argument “for both legal and factual reasons,” finding “no factual
evidence that race predominated in the creation of the illustrative maps in this case,” and holding
that “all Defendants have demonstrated is that the mapdrawers considered race after they were
asked to consider race. . . . This does not offend the Constitution.” 605 F. Supp. 3d at 834-39; see
also id. at 838 (“Race consciousness does not lead inevitably to impermissible race discrimination.”

(quoting Shaw v. Reno, 509 U.S. 630, 646 (1993))).

Both a motions panel and a merits panel of the Fifth Circuit unanimously agreed with the
Middle District’s ruling. The Fifth Circuit motions panel denied the defendants’ motion to stay the
preliminary injunction and, in so doing, rejected defendants’ racial gerrymandering defense to

Section 2 compliance. See Robinson v. Ardoin, 37 F.4th 208, 217 (5th Cir. 2022) (holding that

defendants failed to demonstrate likelihood of success on the merits of their appeal where they had
“put all their eggs in the basket of racial gerrymandering”). The motions panel explained:

Race was undoubtedly a factor in the drawing of the illustrative maps. But, as the
district court noted, racial consciousness in the drawing of illustrative maps does
not defeat a Gingles claim. And even if it did, the defendants have not shown that
the plaintiffs’ maps prioritized race so highly as to commit racial gerrymandering,
or that complying with the district court’s order would require the Legislature
to adopt a predominant racial purpose.

Id. at 222 (emphasis added). The Fifth Circuit merits panel subsequently confirmed that

intentionally drawing maps with two majority-Black districts “does not automatically constitute



racial predominance,” Robinson, 86 F.4th at 594, and affirmed the district court’s “factual findings

that the illustrative maps were not racial gerrymanders.” Id. at 595.

In short, over the last two years, seven federal judges have unanimously held that the
illustrative maps provided by the Middle District plaintiffs were not racial gerrymanders,
confirming that it is possible to draw two majority-minority congressional districts in Louisiana
without offending the Equal Protection Clause.

B. The Middle District litigation was properly before a single judge.

Not only did the single-judge Middle District court properly exercise jurisdiction over the
parties’ Section 2 claims and constitutional defenses, but a three-judge court would have been
statutorily barred from adjudicating that case. “The three-judge district court statute traces back
more than a century. In its long history, no court has applied the statute unless confronted with a

challenge to a law’s constitutionality.” Thomas v. Reeves, 961 F.3d 800, 801 (5th Cir. 2020) (en

banc) (Costa, J., concurring). This Court should not be the first to suggest otherwise.

The plain language of 28 U.S.C. § 2284(a) provides that “[a] district court of three judges
shall be convened when otherwise required by Act of Congress, or when an action is filed
challenging the constitutionality of the apportionment of congressional districts or the
apportionment of any statewide legislative body” (emphasis added). The text of the statute leaves

no room for ambiguity: three-judge courts are convened only where plaintiffs raise constitutional

claims. See, e.g., United States v. Ron Pair Enters., Inc., 489 U.S. 235, 241 (1989) (“[W]here, as
here, the statute’s language is plain, the sole function of the courts is to enforce it according to its
terms.” (citation omitted)). The plaintiffs in the Middle District litigation challenged Louisiana’s
2022 congressional plan under Section 2 of the Voting Rights Act, thus raising only statutory—
not constitutional—claims. See Compl. 9 164—68, Robinson v. Ardoin, No. 3:22-cv-211-SDD-

SDJ (M.D. La. Mar. 30, 2022), ECF No. 1; Compl. 99 93-100, Galmon v. Ardoin, No. 3:22-cv-
4
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00214-BAJ-RLB (M.D. La. Mar. 30, 2022), ECF No. 1. Because the plaintiffs in the Middle
District litigation do not “challeng[e] the constitutionality of the apportionment of congressional
districts,” 28 U.S.C. § 2284(a), those cases fall outside the scope of the three-judge court provision.
Fifth Circuit precedent forecloses any argument that a standalone Section 2 claim triggers
jurisdiction before a three-judge court. All eleven Fifth Circuit judges who addressed the issue en
banc were unanimous that § 2284 does not allow for a three-judge court to hear purely statutory
challenges to congressional maps. See Reeves, 961 F.3d at 802 (Costa, J., concurring) (concluding
on behalf of six judges that § 2284 “require[s] a three-judge court only for constitutional challenges”
to both state legislative and congressional maps); id. at 811 (Willett, J., concurring) (concluding
on behalf of five judges that § 2284 may require a three-judge court for statutory challenges to
state legislative maps but agreeing that “only constitutional challenges to federal maps require
three judges”). Previously, a Fifth Circuit motions panel rejected the proposed invocation of a
three-judge court for a Section 2 claim, noting that “no reported case has ever used a three-judge
panel for a case challenging district lines only under Section 2 of the Voting Rights Act.” Thomas

v. Bryant, 919 F.3d 298, 304 (5th Cir. 2019); see also Johnson v. Ardoin, No. CV 18-625-SDD-

EWD, 2019 WL 4318487, at *3 (M.D. La. Sept. 12, 2019) (citing decisions from the Fifth Circuit
and district courts in Louisiana, Mississippi, and Alabama to demonstrate that there’s no
“substantial ground for difference of opinion” on this question); Chestnut v. Merrill, 356 F. Supp.

3d 1351, 1354 (N.D. Ala. 2019) (A claim solely alleging a Section 2 violation falls outside a plain

reading of § 2284.”).
Section 2284’s limitations, moreover, are jurisdictional, and thus not subject to waiver by

the parties or discretion by the courts. See Arena v. Graybar Elec. Co., Inc., 669 F.3d 214, 223

(5th Cir. 2012) (holding federal courts “must consider jurisdiction sua sponte if not raised by the
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parties”). Statutes “delineating the classes of cases . . . falling within a court’s adjudicatory

% <¢

authority” serve as limits on federal courts’ “subject-matter jurisdiction.” Kontrick v. Ryan, 540

U.S. 443, 455 (2004). That is just what § 2284 does in defining which cases a three-judge court

may hear. As a result, where a case falls outside the three-judge court statute, “there is no . . .

jurisdiction” for a three-judge court to hear the case. Wilson v. Gooding, 431 F.2d 855, 858 (5th

Cir. 1970); see also Castarion v. United States, 444 E. Supp. 3d 118, 128 (D.D.C. 2020) (referring
to § 2284 as the three-judge court’s “statutory jurisdictional grant”).!

This unwavering jurisdictional limitation applies even where defendants raise a
constitutional defense to a Section 2 claim. It is blackletter law that “the plaintiff [is] the master of

the claim,” Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987), and “[jJurisdiction may not be

sustained on a theory that the plaintiff has not advanced,” Merrell Dow Pharms. Inc. v. Thompson,

478 U.S. 804, 809 n.6 (1986)). In Caterpillar, the Supreme Court rejected the notion that a
defendant may invoke federal court jurisdiction by raising a federal defense to a state law claim.
See 482 U.S. at 393 (“Thus, it is now settled law that a case may not be removed to federal court
on the basis of a federal defense, . . . even if the defense is anticipated in the plaintiff’s complaint,
and even if both parties concede that the federal defense is the only question truly at issue.”). So
too here. A defendant cannot “transform” an action into a constitutional case “merely by injecting”

a constitutional defense to a statutory claim, “thereby selecting the forum in which the claim shall

! Consistent with this command, the Fifth Circuit has made clear that the three-judge court
requirement is “‘a serious drain upon the federal judicial system’” and must “be narrowly
construed.” Sands v. Wainwright, 491 F.2d 417, 421 (5th Cir. 1973) (quoting Phillips v. United
States, 312 U.S. 246, 250 (1941)). Three-judge courts therefore may be “convened only where
compelled by the express terms of the statute,” United States v. Texas, 523 E. Supp. 703, 725 (E.D.
Tex. 1981), not at the preference of a litigant or a court. See also Nixon v. Richey, 513 F.2d 430
446 (D.C. Cir. 1975) (“[ T]he three-judge apparatus is not to be utilized freely, but only and strictly
as Congress has prescribed.”).
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be litigated.” Id. at 399; see also The Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 25 (1913)

(holding that jurisdiction for a claim “cannot depend upon the answer, and accordingly jurisdiction

cannot be conferred by the defense”); cf. Armour v. Ohio, 925 F.2d 987, 989 (6th Cir. 1991)

(“[T]he sufficiency of the complaint for three-judge jurisdictional purposes must be determined by
the claims stated in the complaint and not by the way the facts turn out.”). In determining whether
a lawsuit triggers a three-judge court, therefore, courts look only to the actual claims asserted in
the complaint, regardless of whether the defenses to those claims raise constitutional issues.

Indeed, Section 2 defendants routinely raise the specter of racial gerrymandering to ward
off Section 2 claims, yet no purely Section 2 claim has ever triggered three-judge court jurisdiction.
In Thomas, for instance, the defendants argued that granting relief for the plaintiffs’ Section 2
claim would “run[] squarely into the prohibition of using race as the predominant factor in devising
legislative districts[.]” Defs.” Mem. In Supp. of Mot. for J. as a Matter of L. at 7, Thomas v. Bryant,
No. 3:18-cv-00441-CWR-FKB (S.D. Miss. Feb. 6, 2019), ECF No. 54; see also Answer to Pls.’
Am. Compl. & Affirmative Defs. at § 102, Johnson v. Ardoin, No. 3:18-cv-625-SDD-EWD (M.D.
La. Sept. 23, 2019), ECF No. 106 (defendants asserting the affirmative defense: “The Fourteenth
and Fifteenth Amendments . . . barred the State of Louisiana from drawing two majority-minority
districts in Louisiana.”); Answer to Am. Compl. at 19 § 4, Chestnut v. Merrill, No. 2:18-CV-
00907-KOB (N.D. Ala. Aug. 6, 2018), ECF No. 17 (defendant asserting affirmative defense: “To
the extent that Section 2 would require a racial gerrymander to create a second majority-minority
district, it is unconstitutional.”).

Just last year, the U.S. Supreme Court affirmed a single-judge district court’s holding in a
Section 2 case that “race did not predominate” in the creation of illustrative maps including an

additional majority-minority district in Alabama. Allen v. Milligan, 599 U.S. 1, 32 (2023). In
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Caster v. Merrill, plaintiffs brought a Section 2 claim before a single district judge, “challeng[ing]
the congressional map on statutory grounds only.” No. 2:21-cv-1536-AMM, 2022 WL 264819, at
*1 (N.D. Ala. Jan. 24, 2022). A three-judge panel denied a request to consolidate or join Caster
with other cases asserting constitutional claims in part because doing so “could exceed the limited
jurisdiction of this court under [§ 2284].” Order at 7, Singleton v. Merrill, No. 2:21-cv-01291-
AMM (N.D. Ala. Nov. 23, 2021), ECF No. 45. Defendants in Caster argued that the plaintiffs’
illustrative maps were unconstitutional racial gerrymanders, but the single district judge rejected
that argument, noting its “flawed factual premise” because the maps “prioritized race only as
necessary” to determine whether it was “possible to draw two reasonably compact majority-Black
congressional districts,” as well as its “flawed legal premise” because “a rule that rejects as
unconstitutional a remedial plan for attempting to satisfy Gingles I would preclude any plaintiff
from ever stating a Section Two claim.” Caster, 2022 WL 264819, at *79—80. The Supreme Court

heard the Caster case on certiorari review, see Merrill v. Milligan, 142 S. Ct. 879 (2022), and

affirmed the “judgment[] of the District Court for the Northern District of Alabama in the Caster
case.” Allen, 599 U.S. at 42; see also id. at 16 (noting that the “Singleton and Milligan actions were
consolidated before the three-judge Court for purposes of preliminary injunction proceedings,
while Caster proceeded before [a single district judge] on a parallel track™).

In sum, the plain language of the three-judge court statute, along with the governing case
law, is clear: The Middle District and Fifth Circuit acted within their authority in adjudicating—
and rejecting—the defense that map-drawers necessarily violate the Equal Protection Clause by
creating a second majority-minority district in Louisiana.

IL. Plaintiffs’ racial gerrymandering arguments are meritless.

The rulings from the Middle District litigation are plainly relevant here. Not only did that

litigation squarely refute Plaintiffs’ contention here that intentionally drawing a majority-Black

8
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district in Louisiana to comply with the Voting Rights Act automatically triggers (let alone fails)
constitutional scrutiny, it also supplied the Louisiana Legislature with “good reasons” to believe
that a second majority-Black district is required by federal law, which independently defeats
Plaintiffs’ racial gerrymandering claim. To the extent Plaintiffs contend that the Middle District
litigation provided “good reasons” to warrant only a remedial map similar to the illustrative maps
evaluated in that case, then the proper remedy is the adoption of such a map—not a wholesale
restart of the redistricting process—to ensure compliance with both the Voting Rights Act and the
Constitution.

First, Plaintiffs’ assertion that race predominates any time a legislature sets out to create a
new majority-minority district, see Tr. 603:4—8, ECF No. 186, is wrong—both on the law and the
facts. The Fifth Circuit has explained that race is “inherently a consideration” when a legislature
must remedy a Section 2 violation, but “strict scrutiny does not apply to all cases involving the

intentional creation of majority-minority districts.” Theriot v. Parish of Jefferson, 185 ¥.3d 477

488 (5th Cir. 1999) (quoting Clark v. Calhoun County, 88 F.3d 1393, 1404 (5th Cir. 1996)). Instead,

as the Supreme Court recently affirmed, “[t]he line that [courts] have long drawn is between [race]

consciousness and [racial] predominance.” Allen, 599 U.S. at 33; cf- id. (rejecting notion that
“racial predominance plagues every single illustrative map ever adduced at the first step of Gingles”
just because “those maps were created with an express [racial] target in mind”). The Middle
District litigation applied this well-established rule to find that a second majority-Black district
could be drawn in Louisiana in service of Section 2 without race predominating. See supra 1.A.
Accordingly, the Fifth Circuit has already rejected Plaintiffs’ theory of the case—under which “no

court could find or ever require any jurisdiction to address a Section 2 violation because race
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emerges as a relevant issue,” Theriot, 185 F.3d at 488 n.23—both as a matter of law, see id. at 488,
and in the context of Louisiana’s congressional map specifically, Robinson, 86 F.4th at 594.°
Second, even if Plaintiffs could satisfy their “demanding burden of proof to show that [S.B.

8] is unexplainable on grounds other than race,” Easley v. Cromartie, 532 U.S. 234, 235 (2001)

(cleaned up), but see ECF No. 85—1 at 19-24 (explaining why Plaintiffs cannot satisfy this burden),
S.B. 8 satisfies strict scrutiny because the Legislature had “good reasons” to believe that race-
based redistricting was required to comply with the Voting Rights Act. Cooper v. Harris, 581 U.S.
285, 293 (2017); see also id. at 292-93 (“When a State invokes the VRA to justify race-based
districting, it must show . . . that it had ‘a strong basis in evidence’ for concluding that the statute

required its action.” (quoting Ala. Legis. Black Caucus v. Alabama, 575 U.S. 254, 278 (2015))).

The Middle District litigation provided those “good reasons” here. The district court’s meticulous
152-page order—following a five-day hearing with 20 testifying witnesses—detailed the “a strong
basis in evidence” to conclude that plaintiffs were “substantially likely to prevail on the merits of
their claims brought under Section 2 of the Voting Rights Act” and that “[t]he appropriate
remedy ...1is a remedial congressional redistricting plan that includes an additional majority-
Black congressional district.” Robinson, 605 F. Supp. 3d at 766. And the Middle District’s
conclusion was affirmed or otherwise undisturbed in multiple subsequent challenges before three
Fifth Circuit panels and the Supreme Court, in which not a single judge or justice ever indicated
that the district court’s Section 2 holding was likely in error. See supra 1.A; In re Landry, 83 F.4th

300, 307 (5th Cir. 2023) (Fifth Circuit panel issuing mandamus to ‘“afford[] the Louisiana

legislature the first opportunity to comply with [the district court’s] ruling” requiring second

2 To the extent Plaintiffs were concerned that the Section 2 litigation would compel a remedy in
tension with their views of the Equal Protection Clause, they could have sought intervention in
that case to assert their position in tandem with the other defendants.

10
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majority-minority district); Ardoin v. Robinson, 143 S. Ct. 2654 (2023). If the unanimous voices
of multiple federal judges in multiple postures over multiple years does not provide “good reasons”
for a legislature to believe it needed to draw a second majority-Black district to comply with the
Voting Rights Act, nothing would satisfy this standard. See Bethune-Hill v. Va. State Bd. of

Elections, 580 U.S. 178, 195-96 (2017) (“Holding otherwise would afford state legislatures too

little breathing room, leaving them trapped between the competing hazards of liability under the
Voting Rights Act and the Equal Protection Clause.” (quotation marks omitted)).

Plaintiffs’ suggestion that the Legislature needed to conduct its own duplicative analysis
to demonstrate a Section 2 violation before enacting a remedial map containing a second majority-
Black district, Tr. 610:10-19, ECF No. 186, is entirely baseless. Where federal courts have found
a likely Section 2 violation, nothing in the law requires litigants to “prove a Section 2 violation all
over again” in fashioning a remedy. Theriot, 185 F.3d at 490; see also id. (“We decline to impose
such a requirement.”). Here, the legislature had more than “good reasons” to “heed the instructions
of the Court” by enacting a VRA-compliant map, not only based on the judicial findings in the
Middle District and Fifth Circuit, but also based on the example provided in neighboring Alabama,
where—just months earlier—the legislature refused to draw a second minority-opportunity district
in response to the courts’ finding of a likely Section 2 violation and thus forfeited its map-drawing
prerogative to the court. See Injunction, Opinion, & Order at 5-7, Milligan v. Allen, No. 2:21-cv-
1530-AMM (N.D. Ala. Sept. 5, 2023), ECF No. 272 (concluding that the legislature’s new plan
“does not remedy the likely Section Two violation that we found and the Supreme Court affirmed”
because it “does not include an additional opportunity district” and directing special master to
“commence work forthwith on a remedial map”); see also id. at 7 (“We are three years into a ten-

year redistricting cycle, and the Legislature has had ample opportunity to draw a lawful map.”).

11
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Third, to the extent Plaintiffs contend that the Middle District litigation provided the
legislature a “strong basis in evidence” to draw a remedial district only in the precise locations
where the illustrative maps in that case proposed, see Tr. 13:13-22, ECF No. 184; Tr. 611:10-15,
ECF No. 186; ECF No. 17-1 at 24-26, the appropriate course of action is to order the adoption of
such a remedy, not to ignore Section 2 and the Middle District litigation altogether. See ECF No.
17—1 at 33 (Plaintiffs asking Court to strike S.B. 8 and adopt “Illustrative Plan 1,” which has only
one majority-Black district). Thus, even if this Court agrees with Plaintiffs’ concern that S.B. 8 is
not “narrowly tailored to redress the wrong found in the VRA,” Tr. 14:4-5, ECF No. 184, that
concern is addressed by tailoring the remedy to the wrong found in the Middle District litigation.
See Robinson, 605 E. Supp. 3d at 822, 832 (finding that plaintiffs “are substantially likely to prove
that Black voters are sufficiently ‘geographically compact’ to constitute a majority in a second
congressional district” with illustrative plans that “draw a second majority-Black district by
connecting parts of East Baton Rouge Parish with the Delta Parishes in their proposed CD 57).

This approach would not only satisty Plaintiffs’ concerns, see Tr. 13:13—15, ECF No. 184
(arguing that “[t]he fear of violating the VRA somewhere does not allow the State to draw a
racially gerrymandered district anywhere”), but also would conserve judicial resources and ensure
that the end result of the years-long battle over Louisiana’s congressional districts in federal court
actually complies with both the Voting Rights Act and the Constitution. Prior to the enactment of
S.B. 8, the Middle District was prepared to proceed to trial on the Section 2 claim and adjudicate
the appropriate remedy to the likely Section 2 violation affirmed by the Fifth Circuit. See Minute
Entry at 2, Robinson, No. 3:22-cv-00211-SDD-SDJ (M.D. La. Nov. 27, 2023), ECF No. 315 (“This
matter is scheduled for a remedial hearing on the preliminary injunction set to commence on

February 5, 2024. Pursuant to the Fifth Circuit’s most recent ruling in this case the remaining

12
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procedure will be converted to a trial on the merits.””). There is no reason that remedial process
could not pick up where it left off—either in this Court or that one—with the participation of
Plaintiffs here. Proceeding to a remedy in this case without regard to the findings in the Middle
District case, by contrast, would only further embroil the State in indefinite litigation and make it
“conceivable that courts may never reach the merits” of a proper remedy under the Voting Rights
Act. Theriot, 185 F.3d at 490; cf. id. at 488 n.23 (“Indeed, much of Appellants’ argument appears
designed collaterally to attack this court’s previous finding of a Section 2 violation.”).

In sum, as the Middle District litigation has demonstrated, Louisiana need not choose
between compliance with the Voting Rights Act and compliance with the Constitution. The law
and the facts demonstrate that S.B. 8 complies with both. But if the Court is not persuaded that the
legislature’s chosen configuration of the additional majority-Black district is justified by the
Middle District’s findings, it should remedy the problem by ordering a map that more closely
aligns with the well-documented conclusions of the Middle District and Fifth Circuit, thereby
curing any constitutional violation while ensuring compliance with the Voting Rights Act.

CONCLUSION

The Court should deny Plaintiffs” motion and enter judgment for Intervenor-Defendants.

13
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION

PHILLIP CALLAIS, ET AL CIVIL DOCKET NO. 3:24-CV-00122
DCJ-CES-RRS
VERSUS THREE-JUDGE COURT

NANCY LANDRY, in her official
capacity as Louisiana Secretary of
State

INJUNCTION AND REASONS FOR JUDGMENT

Opinion of the Court by David C. Joseph and Robert R. Summerhays, District Judges.

The present case involves a challenge to the current congressional redistricting
map enacted in Louisiana on the grounds that one of the congressional districts
created by the Louisiana State Legislature — District 6 — is an impermissible racial
gerrymander in violation of the Equal Protection Clause of the Fourteenth
Amendment. This challenge reflects the tension between Section 2 of the Voting
Rights Act and the Equal Protection Clause. The Voting Rights Act protects minority
voters against dilution resulting from redistricting maps that “crack” or “pack” a large
and “geographically compact” minority population. On the other hand, the Equal
Protection Clause applies strict scrutiny to redistricting that is grounded
predominately on race.

The challenged Louisiana redistricting scheme originated in response to
litigation brought under Section 2 of the Voting Rights Act in a separate suit filed in
the United States District Court for the Middle District of Louisiana, challenging

Louisiana’s prior redistricting scheme under Section 2 of the Voting Rights Act.
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Robinson, et al v. Ardoin, No. 3:22-cv-211; consolidated with Galmon et al v. Ardoin,
No. 3:22-cv-214 (M.D. La.) (*Robinson Docket”). There, the district court concluded
that the Robinson plaintiffs were likely to succeed on the merits of their claim that
Louisiana’s prior redistricting plan violated Section 2 of the Voting Rights Act. In
response, the Legislature adopted the present redistricting map (created by Senate
Bill 8) (“SB8”), which established a second majority—Black congressional district to
resolve the Robinson litigation. The plaintiffs here then filed the present case
challenging this new congressional map on the grounds that the second majority—
Black district created by the Legislature violates the Equal Protection Clause.

This matter was tried before the three-judge panel from April 8-10, 2024.
Having considered the testimony and evidence at trial, the arguments of counsel, and
the applicable law, we conclude that District 6 of SB8 violates the Equal Protection
Clause. Accordingly, the State is enjoined from using SB8 in any future elections.
The Court’s Opinion below constitutes its findings of fact and conclusions of law. The

Court sets a status conference with all parties to discuss the appropriate remedy.

1.
PROCEDURAL AND HISTORICAL BACKGROUND

A. The Hays Litigation

“Those that fail to learn from history are doomed to repeat it.”
Winston Churchill

Following the 1990 census, the Louisiana State Legislature (the “Legislature”)
enacted Act 42 of 1992, which created a new congressional voting map. Prior to the
Act 42 map, Louisiana had seven congressional districts, one of which included a

majority-Black voting population. Act 42 created a second majority-Black district.
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The existing majority-Black district encircled New Orleans, and the other, new one,
“[1]ike the fictional swordsman Zorro, when making his signature mark, ... slash[ed]
a giant but somewhat shaky “Z’ across the state.” Hays v. State of La., 839 F. Supp.

1188, 1199 (W.D. La. 1993), vacated sub nom. Louisiana v. Hays, 512 U.S. 1230, 114

S. Ct. 2731, 129 1.Ed.2d 853 (1994) (“Hays I").

Several voters challenged the scheme. After a trial, a three-judge panel of the
Western District of Louisiana concluded that Act 42’s plan violated the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution,
and accordingly enjoined the use of that plan in any future elections. Id. In 1993,
while an appeal of the district court’s findings in Hays I was pending before the
Supreme Court of the United States, the Legislature repealed Act 42 and passed Act
1, creating a new map. Hays v. State of La., 862 F. Supp. 119, 125 (W.D. La. 1994),
aff'd sub nom. St. Cyr v. Hays, 513 U.S. 1054, 115 S. Ct. 687, 130 1..Ed.2d 595 (1994),
and vacated sub nom. United States v. Hays, 515 U.S, 737, 115 S. Ct. 2431, 132
L.Ed.2d 635 (1995) (“Hays IT").

The 1993 map, like the 1992 map, had two majority-African American districts.
Id. One encircled New Orleans, while the other was long and narrow and slashed
250 miles in a southeasterly direction from Shreveport down to Baton Rouge. This
district was described as resembling “an inkblot which has spread indiscriminately

across the Louisiana map.” Id.
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(kct 1)

PE22 (Map from Hays II).

The Supreme Court vacated Hays I and remanded the case for further
proceedings in light of the passage of Act 1. See Louisiana v. Hays, 512 U.S. 1230,
114 S. Ct. 2731, 129 1..Ed.2d 853 (1994). The panel of our colleagues making up that
three-judge court determined that the Legislature had once again allowed race to
predominant in the map’s creation and declared Act 1 unconstitutional. Hays II at
121. The case was again appealed to the Supreme Court. Without addressing the
merits of the case, the Supreme Court determined that the plaintiffs lacked standing
to challenge Act 1 as they did not reside in the challenged district. United States v.

Hays, 515 U.S. 737, 115 S. Ct. 2431, 132 1. Ed.2d 635 (1995).

On remand, the three-judge panel permitted an amended complaint to address

the standing issue. The court then reiterated its findings from Hays II that Act 1
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constituted a racial gerrymander and was not narrowly tailored to further a
compelling state interest. The court therefore found that Act 1 violated the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution
and ordered the state to implement a redistricting plan drawn by the court. Hays v.
Louisiana, 936 F. Supp. 360 (W.D. La. 1996) (“Hays I1I").
B. 2020 Census and Events Leading up to the Robinson Litigation

Based on the 2020 Census, Louisiana’s population stood at 4,657,757 with a
voting-age population of 3,570,548. JE6; JE15. As a result, the state qualified for six
congressional districts — one less district than it had during the Hays litigation, but
the same number it was allotted after the 2010 Census. JE15. Prior to the start of
the legislative session on redistricting, members of the Legislature traveled across
the state conducting public hearings, called “roadshows,” to give the public the
opportunity to voice their views on the redistricting process. See JE-3; see also Tr.,
Vol. II1, 513:14-514:17. The roadshows were “designed to share information about
redistricting and solicit public comment and testimony.” Robinson v. Ardoin, 605
F.Supp.3d 759, 767 (M.D. La. 2022), cert. granted before judgment, 142 S. Ct. 2892,
213 1..Ed.2d 1107 (2022), and cert. dismissed as improvidently granted, 143 S. Ct.
2654, 216 1..Ed.2d 1233 (2023), and vacated and remanded, 86 F.4th 574 (5th Cir.
2023) (“Robinson Injunction Ruling”).

The Louisiana Senate Governmental Affairs and House Governmental Affairs
conducted ten hearings as part of the roadshow across the state. Tr., Vol. II, 476:18—
25; Tr., Vol. III, 513:18-514:7. These hearings allowed citizens to testify on their

redistricting preferences. Id. Senator Royce Duplessis, who served as Vice Chair of

Page 5 of 60



S Bt 2REgE: B 0 DREIRICH 5668 #2024 ChFage!D
HABBT2

the House and Governmental Affairs Committee at the time, attended the roadshows
and testified that “the purpose of the road shows was to give the public the
opportunity to share their thoughts and what they wanted to see in redistricting.”
Tr., Vol. 111, 514:8-17.

Louisiana ultimately enacted a new congressional map, created by House Bill
1 (“HB1”), on March 31, 2022. JE1. As with Louisiana’s prior congressional map,
HB1 had one majority-Black district. Louisiana Governor John Bel Edwards vetoed

HB1, but the Legislature overrode that veto. Robinson Injunction Ruling at 767.

Act 5 (HB1) Tst ES (2022~ Congressional Districts

2022 Enacted Map (JE16).
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C. The Robinson Litigation

On the same day that HB1 was enacted, a group of plaintiffs led by Press
Robinson! (the “Robinson Plaintiffs”), and a second group of plaintiffs led by Edward
Galmon, Sr.Z (the “Galmon Plaintiffs”), filed suit against the Louisiana Secretary of
State in the United States District Court for the Middle District of Louisiana.
Robinson Injunction Ruling at 768. The Middle District consolidated the Robinson
and Galmon suits and allowed intervention by the President of the Louisiana State
Senate, the Speaker of the Louisiana House of Representatives, and the Louisiana
Attorney General. Id. at 768-69.

The Robinson and Galmon Plaintiffs alleged that the congressional map
created by HB1 diluted the votes of Black Louisianians in violation of Section 2 of the
Voting Rights Act of 1965, 52 U.S.C. § 10301. Robinson Injunction Ruling at 768.

(133

This dilution was purportedly accomplished through “‘packing’ large numbers of
Black voters into a single majority-Black congressional district...and ‘cracking’ the
remaining Black voters among the other five districts...to ensure they [would be]
unable to participate equally in the electoral process.” Id. at 768. Both sets of
plaintiffs sought a preliminary injunction that would prohibit the Secretary of State

from using the HB1 map in the 2022 congressional elections, give the Legislature a

deadline to enact a map that complied with the Voting Rights Act, and order the use

1 Press Robinson, Edgar Cage, Dorothy Nairne, Edwin Rene Soule, Alice Washington,
Clee Earnest Lowe, Davante Lewis, Martha Davis, Ambrose Sims, National Association for
the Advancement of Colored People (“NAACP”) Louisiana State Conference, and Power
Coalition for Equity and Justice.

2 Edward Galmon, Sr., Ciara Hart, Norris Henderson, and Tramelle Howard.
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of a map proposed by the plaintiffs in the event the Legislature failed to enact a
compliant map. Id. at 769.

The Middle District held an evidentiary hearing in the Robinson matter,
beginning May 9, 2022. Robinson Injunction Ruling at 769. On June 6, 2022, the
court issued a preliminary injunction finding that the Robinson and Galmon
Plaintiffs were likely to prevail on their Section 2 vote dilution claims. Id. at 851-52.
The Middle District further determined that a new compliant voting map could be
drawn without disrupting the 2022 election. Id. at 856.

Accordingly, the Middle District entered an order enjoining the Secretary of
State from conducting elections using the HB1 map, ordered the Legislature to enact
a new voting map that included a second majority-Black voting district by June 20,
2022, and stayed the state’s nominating petition deadline until July 8, 2022.
Robinson Injunction Ruling at 858. In the event the Legislature failed to enact a new
map before the deadline, the Middle District set an evidentiary hearing for June 29,
2022, regarding which map should be used in its place. Robinson Docket, [Doc. 206].

On June 9, 2022, the Middle District denied a motion to stay the injunction
pending appeal. Robinson v. Ardoin, No. CV 22-211-SDD-SDJ, 2022 WL 2092551
(M.D. La. June 9, 2022). While the United States Court of Appeals for the Fifth
Circuit initially stayed the injunction review on the same day, Robinson v. Ardoin,
No. 22-30333, 2022 WL 2092862 (5th Cir. June 9, 2022), it vacated the stay a few

days later. Robinson v. Ardoin, 37 F.4th 208, 232 (5th Cir. 2022). On June 28, 2022,

the Supreme Court of the United States again stayed the Middle District’s injunction.

Ardoin v. Robinson, 142 S. Ct. 2892, 213 [L.Ed.2d 1107 (2022). On June 26, 2023,

Page 8 of 60



S et 2REgEE B 0 DREIRICH 5668 B2A24 GhFage!D
#ABBT5

after the Supreme Court issued its decision in Alabama v Milligan, 599 U.S. 1, 143
S. Ct. 1487, 216 1.Ed.2d 60 (2023), the court vacated the stay in Robinson as
improvidently granted, allowing review of the matter to continue before the Fifth
Circuit. Ardoin v. Robinson, 143 S. Ct. 2654, 216 1..Ed.2d 1233 (2023).

In response to the Supreme Court’s action in vacating the stay, the Middle
District reset the remedial evidentiary hearing to begin October 3, 2023. Robinson
Docket, [Doc. 250]. The Louisiana Attorney General sought mandamus from the

Fifth Circuit, which vacated the evidentiary hearing. In re Landry, 83 F.4th 300, 308

(5th Cir. 2023).

On November 10, 2023, the Fifth Circuit issued its decision on the Secretary
of State’s appeal of the Middle District’s preliminary injunction. Robinson v. Ardoin,
86 F.4th 574 (5th Cir. 2023) (“Robinson Appeal Ruling”). Although noting that the
Robinson Plaintiffs’ arguments were “not without weaknesses,” the Circuit Court
found no clear error with the Middle District’s factual findings, nor with its conclusion
that the HB1 map likely violated Section 2, and held that the preliminary injunction
was valid when it was issued. Robinson Appeal Ruling at 599. However, because the
2022 election had already occurred and because the Legislature had time to enact a
new map without disrupting the 2024 election, the Fifth Circuit concluded that the
district court’s preliminary injunction was no longer necessary. Id. Accordingly, the
Fifth Circuit vacated the injunction to give the Legislature the opportunity, if it
desired, to enact a new redistricting plan before January 15, 2024. Id. at 601. The
Fifth Circuit opinion did not provide any parameters or specific direction as to how

the Legislature was to accomplish this task. Id. If no new re-districting plan was
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enacted before January 15, 2024, the Fifth Circuit directed the district court, “to
conduct a trial and any other necessary proceedings to decide the validity of the HB1
map, and, if necessary, to adopt a different districting plan for the 2024 elections.”
1d.

The Middle District thereafter set a remedial evidentiary hearing for February
5, 2024. Prior to that date, and as detailed below, the Legislature enacted SBS,
creating a new congressional districting map. Upon notice of SB8’s enactment, the
Middle District cancelled the remedial hearing. Robinson Docket, [Doc. 343].
D. Legislative Response

Among the first actions of newly inaugurated Governor Jeff Landry was to call
the 2024 First Extraordinary Session on Monday, January 8, 2024 (the “Special
Session”). JE8. This call directed the Legislature to, among other things, “legislate
relative to the redistricting of the Congressional districts of Louisiana.” Id. On the
first day of the Special Session, Governor Landry addressed the joint chambers. After
detailing his extensive efforts in Robinson to defend the congressional map enacted
n 2022, he stated: “we have exhausted all legal remedies and we have labored with
this issue for far too long.” JE35 at 11. “[N]ow, once and for all,” he continued, “I
think it’s time that we put this to bed. Let us make the necessary adjustments to
heed the instructions of the court. Take the pen out of the hand of a non-elected judge
and place it in your hands. In the hands of the people. It’s really that simple. I would
beg you, help me make this a reality in this special session, for this special purpose,

on this special day.” Id.
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The product of the Special Session was SB8, which was passed on January 22,
2024. JE10. The Court has reviewed the entire legislative record, including the
January 15 Joint Session, the January 15 House and Governmental Affairs
Committee hearing, the January 16 Senate and Governmental Affairs Committee
hearing, the January 17 Senate floor debate, the January 17 House and
Governmental Affairs Committee hearing, the January 18 House floor hearing, the
January 18 House and Governmental Affairs Committee hearing, the January 19
House of Representatives floor debate, and the January 19 Senate floor debate.
PE23-29. Numerous comments during the Special Session highlight the intent of the
Legislature in passing SBS.

Senator Glen Womack, the Senate sponsor of SB8, stated at the legislative
session that redistricting must occur because of the litigation occurring in the Middle
District of Louisiana. PE41, at 18. Specifically because of that litigation, Senator
Womack opined that “we had to draw two majority minority districts.” PE41, at 20.
Later in the Special Session, Senator Womack, in addressing the odd shape of SB8’s
District 6 (shown below), admitted that creating two majority-Black districts is “the
reason why District 2 is drawn around the Orleans Parish and why District 6 includes
the Black population of East Baton Rouge Parish and travels up 1-49 corridor to
include Black population in Shreveport.” PE41, at 26. Senator Womack also
professed: “we all know why we’re here. We were ordered to draw a new black district,
and that’s what I've done.” JE31, 121:21-22

Likewise, in the House of Representatives, Representative Beau Beaullieu was

asked during his presentation of SB8 by Representative Beryl Amedee, “is this bill
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intended to create another Black district?” and Representative Beaullieu responded,
“yes, ma’am, and to comply with the judge’s order.” JE33, 9:3-8. . Representative
Josh Carlson stated, even in his support of SB8, that “the overarching argument that
I've heard from nearly everyone over the last four days has been race first” and that
“race seems to be, at least based on the conversations, the driving force” behind the
redistricting plan. Id. at 97:18-19, 21-24.

But, Representative Carlson acknowledged that racial integration made
drawing a second majority-Black district difficult:

And so the reason why this is so difficult is because we are moving in

the right direction. We don't have concentrated populations of — of

certain minorities or populations of white folks in certain areas. It is

spread out throughout the state. Compared to Alabama, Alabama has

17 counties that are minority-majority, and they’re all contiguous.

Louisiana has seven parishes that are minority-majority and only three

are contiguous. That’s why this process is so difficult, but here we are

without any other options to move forward.

Id. at 98:2-12.

Representative Rodney Lyons, Vice Chairman of the House and Governmental
Affairs Committee, stated that the “mission that we have here is that we have to
create two majority-Black districts.” JE31, 75:24-76:1. Senator Jay Morris also
remarked that “[i]t looks to me we primarily considered race.” JE34, 7:2-3. Senator
Gary Carter went on to express his support for SB8 and read a statement from
Congressman Troy Carter on the Senate floor:

My dear friends and colleagues, as I said on the steps of the capital, I

will work with anyone who wants to create two majority-minority

districts. I am not married to any one map. I have worked tirelessly to

help create two majority-minority districts that perform. That’s how I

know that there may be better ways to create — to craft both of these
districts. There are multiple maps that haven’t been reviewed at all.
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However, the Womack map creates two majority-minority districts, and
therefore I am supportive of it. And I urge my former colleagues and
friends to vote for it while trying to make both districts stronger with
appropriate amendment. We do not want to jeopardize this rare
opportunity to give African American voters the equal representation
they rightly deserve.
JE30, 16:10-25.

Louisiana Attorney General Murrill also gave the legislators advice during the
Special Session. She told them that the 2022 enacted map, HB1, was a defensible
and lawful map. JE28, 36:24-37:1. She stated, “I am defending that map, and so you
won’t hear me say that I believe that that map violated the redistricting criteria,” Id.
at 42:23, and “I am defending it now.” Id. at 46:3-4. She further declared “I am
defending what I believe to have been a defensible map.” Id. at 53:2. She also
informed legislators that the Robinson litigation had not led to a fair or reliable
result. Id. at 61:20-62:12, 62:24-63:3, 63:6-17.

SB8 was the only congressional map to advance out of committee and through
the legislative process. The map was passed on Friday, January 19, 2024, and signed
by the Governor as Act 2 on January 22, 2024. JE10. SB8’s second majority-minority
district, District 6, stretches some 250 miles from Shreveport in the northwest corner
of the state to Baton Rouge in southeast Louisiana, slicing through metropolitan
areas to scoop up pockets of predominantly Black populations from Shreveport,

Alexandria, Lafayette, and Baton Rouge. The figure below, which shows the map

enacted by SB8, demonstrates the highly irregular shape of Congressional District 6.
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PE14.
When converted to a black and white map and placed next to the Hays Il map,

the similarities of the two maps become obvious.

-

R S
2

Black and White Version of PE14 (left) and PE22 (right).
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E. The Parties and Their Claims

The Plaintiffs, Philip Callais, Lloyd Price, Bruce Odell, Elizabeth Ersoff, Albert
Caissie, Daniel Weir, Joyce LaCour, Candy Carroll Peavy, Tanya Whitney, Mike
Johnson, Grover Joseph Rees, and Rolfe McCollister, challenge SBS8. [Doc. 156].
Plaintiff Philip Callais is a registered voter of District 6. Id. Plaintiff Albert Caissie,
Jr. 1s a registered voter of District 5. Id. Plaintiff Elizabeth Ersoff is a registered
voter of District 6. Id. Plaintiff Grover Joseph Rees is a registered voter of District
6. Id. Plaintiff Lloyd Price is a registered voter of District 6. Id. Plaintiff Rolfe
McCollister is a registered voter of District 5. Id. Plaintiff Candy Carroll Peavy is a
registered voter of District 4. Id. Plaintiff Mike Johnson is a registered voter of
District 4. Id. Plaintiff Bruce Odell is a registered voter of District 3. Id. Plaintiff
Joyce LaCour is a registered voter of District 2. Id. Plaintiff Tanya Whitney is a
registered voter of in District 1. Id. Plaintiff Danny Weir, Jr., is a registered voter
of District 1. Id. Each of the Plaintiffs is described as a “non-Black voter.” [Doc. 1].

The State Defendants are Secretary of State Nancy Landry, in her official
capacity, and the State of Louisiana, represented by Attorney General Elizabeth
Murrill. [Doc. 156]. The State intervened as a defendant on February 26, 2024. [Doc.
79].

Press Robinson, Edgar Cage, Dorothy Nairne, Edwin Rene Soule, Alice
Washington, Clee Earnest Lowe, Davante Lewis, Martha Davis, Ambrose Sims,
National Association for the Advancement of Colored People Louisiana State
Conference, and Power Coalition for Equity and Justice (collectively “Robinson

Intervenors”) are African American Louisiana voters and civil rights organizations.
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[Doc. 156]. They were Plaintiffs in Robinson, et al v. Landry, No. 3:22-cv-0211-SDD-
SDdJ (M.D. La.) and intervened here as defendants to defend SB8. [Doc. 156]. They
intervened permissively in the remedial phase of this litigation on February 26, 2024,
and permissively in the liability phase on March 15, 2024. [Docs. 79, 114]. Davante
Lewis lives in District 6. Tr., Vol. I1I, 567:23-568:1. The voting districts for the other
individual Robinson Intervenors was not established in the record.

Plaintiffs assert that: (1) the State has violated the Equal Protection Clause of
the Fourteenth Amendment by enacting a racially gerrymandered district; and (2)
the State has violated the Fourteenth and Fifteenth Amendments by intentionally
discriminating against voters and abridging their votes based on racial classifications
across the State of Louisiana. [Doc. 1, §J 5]. The Plaintiffs request that the Court
1ssue a declaratory judgment that SB8 is unconstitutional under the Fourteenth and
Fifteenth Amendments, issue an injunction barring the State of Louisiana from using
SB&’s map of congressional districts for any election, and institute a congressional
districting map that remedies these violations. Id., p. 31.
F. The Three-Judge Panel and Trial

On February 2, 2024, Priscilla Richman, the Chief Judge of the Fifth Circuit
Court of Appeals, issued an Order Constituting Three-Judge Court. [Doc. 5]. Chief
Judge Richman designated Judge Carl E. Stewart, of the Fifth Circuit Court of
Appeals, Judge Robert R. Summerhays, of the Western District of Louisiana, and
Judge David C. Joseph, of the Western District of Louisiana, to serve on the three-
judge district court convened under 28 U.S.C. § 2284. Id. On February 17, 2024,

Plaintiffs filed a Motion for Preliminary Injunction. [Doc. 17]. On February 21, 2024,
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the Court issued a Scheduling Order setting the hearing on the Preliminary
Injunction—consolidated with trial on the merits—to commence on April 8, 2024, in
Shreveport, Louisiana. [Doc. 63]. The hearing commenced on April 8, 2024, and
ended on April 10, 2024. Collectively, the parties introduced thirteen (13) witnesses
and one hundred ten (110) exhibits.

II1.
EVIDENTIARY RECORD

A. Fact Witnesses

1. Legislators

a. Alan Seabaugh

Alan Thomas Seabaugh is a Louisiana State Senator for District 31, located in
northwest Louisiana. Senator Seabaugh took office in January 2024. He had
previously served as a Louisiana State Representative for thirteen years. Tr. Vol. I,
42:16-17. Senator Seabaugh testified that the only reason the Legislature was
attempting to pass a redistricting plan during the Special Session was the litigation
pending in the Middle District of Louisiana, and specifically “Judge Dick saying that
she — if we didn’t draw the second minority district, she was going to. I think that’s
the only reason we were there.” Id. at 47:22-48:1. When asked if having a second
majority-Black district was the one thing that could not be compromised in the plans
being considered, Senator Seabaugh testified “that’s why we were there.” Id. at 50:2.
Senator Seabaugh ultimately voted no to SB8 and indicated that he believed the 2022
map (HB1) was a good map. Id. at 52:19-22. On cross examination, Senator

Seabaugh acknowledged that, in determining how to draw the new districts,
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protecting the districts of Mike Johnson and Stephen Scalise — two of Louisiana’s
representatives in the United States House of Representatives, serving as Speaker
and Majority Leader, respectively — were important considerations. Id. at 60:8-20.
b. Thomas Pressly

Thomas Pressly 1s a Louisiana State Senator for District 38, which 1s located
in the northwest corner of Louisiana. Senator Pressly took office in January 2024.
He had previously served as a Louisiana State Representative for four years. Tr.,
Vol. I, 66:1-6. Senator Pressly testified that during the Special Session, “the racial
component in making sure that we had two performing African American districts
was the fundamental tenet that we were looking at. Everything else was secondary
to that discussion.” Id. at 69:16-19. Senator Pressly acknowledged that political
considerations were also factored into the ultimate redistricting plan, stating:

[t]he conversation was that we would — that we were being told we had

to draw a second majority-minority seat. And the question then was,

okay, who — how do we do this in a way to ensure that we’re not getting

rid of the Speaker of the House, the Majority Leader, and Senator

Womack spoke on the floor about wanting to protect Julia Letlow as

well.
Id. at 72:1-7. Senator Pressly testified that he did not believe that his district in the
northwest corner of Louisiana shares a community of interest with either Lafayette
or Baton Rouge, both located in the southern half of Louisiana, based on either
natural disaster concerns or educational needs. Id. at 73:1-23. Senator Pressly spoke

against SB8 during the Special Session and testified that he believed the 2022 map

should be retained. Id. at 77:6-8.
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C. Mandie Landry

Mandie Landry is a Louisiana State Representative for House District 91,
located in New Orleans. She took office in January 2020. Tr., Vol. II, 366:2-3.
Representative Landry testified that the Special Session was convened because the
Republicans were afraid that if they did not draw a map which satisfied the court,
then the court would draw a map that would not be as politically advantageous for
them. Id. at 368:8-10. Representative Landry indicated that she understood
Governor Jeff Landry to favor the map created by SB8, in part because he believed
the map would resolve the Robinson litigation in the Middle District, and in part
because the new map would cause Congressman Garrett Graves — a Republican
incumbent with whom Landry was believed to have a contentious relationship — to
lose his seat. Id. at 369:10-15.

d. Royce Duplessis

Royce Duplessis is a Louisiana State Senator representing Senate District 5,
which is located in the New Orleans area. He took office in December 2022 and
previously served as a Louisiana State Representative for over four years. Tr. Vol.
III, 512:21-24. Senator Duplessis testified that his understanding of the reason for
the Special Session was “to put an end to the litigation and adopt a map that was
compliant with the Judge’s order.” Id. at 519:22-23. Though he was not a member of
the Senate’s redistricting committee, Senator Duplessis co-sponsored a separate bill
during the Special Session, namely SB4, which also created two majority-Black
districts. Id. at 521:1-2. SB4 was ultimately voted down in committee in favor of

SB8. Id. at 523:14-23. Senator Duplessis testified that he believed SB8 passed
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because Governor Landry supported SB8 for political reasons. Id. at 525:1-7. Senator
Duplessis voted in favor of SB8 because he believed it complied with the Voting Rights
Act, it met the criteria ordered by the court, and was a fair map which would satisfy
the people of Louisiana. Id. at 527:23 -528:9. Senator Duplessis testified that he was
very proud of the passage of SB8 because:

It was always very clear that a map with two majority black districts

was the right thing. It wasn’t the only thing, but it was a major
component to why we were sent there to redraw a map.

Id. at 530:15-19.
2. Community Members
a. Cedric Bradford Glover

Cedric Bradford Glover is a resident of Shreveport, Louisiana, who previously
served a total of five terms in the Louisiana House of Representatives, and two terms
as mayor of Shreveport. Tr., Vol. II, 454:12-20. Mayor Glover testified that he
believes SB8’s District 6 reflects common communities of interest, specifically the I-
49 corridor, the communities along the Red River, higher education campuses,
healthcare systems, and areas of economic development. Id. at 457:17-458:21.

b. Pastor Steven Harris, Sr.

Steven Harris, Sr. resides in Natchitoches, Louisiana, where he serves as a
full-time pastor and a member of the Natchitoches Parish School Board. Tr., Vol. II,
463:5-6. Pastor Harris’ ministerial duties require him to travel to Alexandria,
Shreveport, Lafayette, Baton Rouge, and places in between. Id. at 463:18-20. Pastor
Harris, who lives and works in District 6, testified that there are communities of

interest among the areas in which he regularly travels, specifically churches and
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educational institutions. Id. at 466:24 — 467:16. Pastor Harris testified that he
believes Baton Rouge has more in common with Alexandria and Shreveport than with
New Orleans, due to the different culture, foods, and music. Id. at 467:20-468:14.
c. Ashley Kennedy Shelton

Ashley Kennedy Shelton resides in Baton Rouge and founded and runs the
Power Coalition for Equity and Justice (the “Coalition”), one of the Robinson
Intervenors. Tr., Vol. II, p. 474:8-11. The Coalition is a 501(c)(3) civic engagement
organization which seeks to create “pathways to power for historically
disenfranchised communities.” Id. at 474:24-475:1. She testified that the Coalition
has been involved with the redistricting process since the 2020 census by educating
the community about the redistricting process, as well as encouraging community
involvement in that process. Id. at 475:21. Ms. Shelton initially supported SB4,
another map offered in the Special Session which also contained two majority-
minority districts, but that map did not move out of committee. Id. at 482:1-2. Ms.
Shelton, along with the Coalition, went on to support SB8 because it:

centered communities that have never been centered in any of the

current congressional districts that they are within. And so when you

look at the district that’s created in SB8, the communities across that

district are living in poverty, have poor health outcomes, lack of access

to economic opportunity, similar hospitals, similar size airports. Like

there i1s this — there is this opportunity to really center these

communities in a way that they have not had the attention in the

current districts that they exist within.

Id. at 483:6-15.
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d. Davante Lewis

Davante Lewis, one of the Robinson Intervenors, is a resident of Baton Rouge,
Louisiana, and currently serves as a commissioner for the Louisiana Public Service
Commission and chief strategy officer of Invest in Louisiana. Tr., Vol. I1I, 542:23-25.
Commissioner Lewis testified that he has been involved in politics since he was a
teenager and has taken part in the redistricting process on numerous occasions as a
lobbyist. Id. at 548:3-15. During the Special Session, Commissioner Lewis initially
supported SB4, another bill which also included two majority-minority districts but
failed to pass out of committee. Id. at 553:15-22. Commissioner Lewis, who is now a
resident in District 6, testified that he was happy with the passage of SB8 because “it
accomplishes the goals that I wanted to see which was complying with the rule of law
as well as creating a second [B]lack-majority district.” Id. at 576:16-18.
Commissioner Lewis believes that he shares common interests with voters living in
other areas within District 6, namely economies, civic organizations, religious
organizations, educational systems, and agriculture. Id. at 578:14-25. On cross-
examination, Commissioner Lewis admitted that District 6 intersects four of the five
public service commission districts in the state.
B. Expert Witnesses

a. Dr. Stephen Voss
The Court accepted Plaintiffs’ witness Dr. Stephen Voss as an expert in the

fields of: (i) racial gerrymandering; (i1) compactness; and (iii) simulations.3 Tr., Vol.

3 Plaintiffs retained Dr. Stephen Voss to answer three questions: (1) whether SBS
represents an impermissible racial gerrymander, where race was the predominant factor in
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I, 92:13-25; 93:1-19; 111:6-7; 123:7-9. Dr. Voss was born in Louisiana, lived most of
his life in Jefferson Parish, and earned his Ph.D. in political science at Harvard
University, where his field of focus was quantitative analysis of political methodology.
Id. at 85:12-13; 87:8-21.

Dr. Voss began his testimony by comparing the districts created by SB8 to past
enacted congressional maps in Louisiana and other proposals that the Legislature
considered during the Special Session. Tr., Vol. I, 97:19-98:2. Dr. Voss described
District 6 as a district:

that stretches, or I guess the term is “slashes,” across the state of

Louisiana to target four metropolitan areas, which is the majority of the

larger cities in the state. It then scoops out from each of those

predominant — the majority black and predominantly black precincts

from each of those cities.

Id. at 93:25; 94:1-5. Dr. Voss explained that the borders of District 6, which include
portions of the distant parishes of Lafayette and East Baton Rouge, track along Black
communities, including precincts with larger Black population percentages while
avoiding communities with large numbers of white voters. Id. at 94:18-95:10. Dr.
Voss reiterated that the boundaries of District 6 were drawn specifically to contain
heavily Black-populated portions of cities while leaving more white-populated areas
in the neighboring districts. Id. at 96:7-16; PE3; PE4. Dr. Voss also testified that,

compared to other maps proposed during the Special Session and other past

congressional maps, SB8 split a total of 18 of Louisiana’s 64 parishes, Tr., Vol. I,

the drawing of district lines; (2) whether SB8 sacrificed traditional redistricting criteria in
order to create two majority-minority districts; and (3) whether the Black population in
Louisiana is sufficiently large and compact to support two majority-minority districts that
conform to traditional redistricting criteria. Tr., Vol. I, 91:3-25 (Voss).
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97:19-99:11, and, at 62.9 percent of Louisiana’s population, had the highest
percentage of individuals affected by parish splits. Id. 98:3-99:11; PE6.

Dr. Voss also studied the compactness of SB8 under three generally accepted
metrics: (i) Reock Score; (i1) Polsby-Popper score; and (i11) Know It When You See It
(“KIWYSI”).4 Tr., Vol. I, 100:22-103:5. Dr. Voss found that across all three measures
of compactness, SB8 performed worse than either HB1 (the map that was enacted in
2022) or the map that HB1 replaced from the previous decade. Id. at 104:25-105:4;
PE7. Thus, SB8 did not produce compact maps when judged in comparison to other
real-life congressional maps of Louisiana. Tr., Vol. I, 107:16-21. Dr. Voss also found
that SB8’s majority-Black districts were especially non-compact compared to other
plans that also included two majority-minority districts. Id. at 106:17-24. According
to Dr. Voss, SB8’s District 6 scored worse on the Polsby-Popper test than the second
majority-Black districts in other proposed plans that created a second majority-Black
district. Id. at 106:17-24.

Dr. Voss further testified that SB8’s and District 6’s uniquely poor compactness
was not necessary if the goal was to accomplish purely political goals. “If you're not
trying to draw a second black majority district, it is very easy to protect

Representative Julia Letlow. Even if you are, it’s not super difficult to protect

4 According to Dr. Voss, a district’s “Reock score” quantifies its compactness by
measuring how close the district is to being a circle. Tr., Vol. 1, 100:23-6. A district’s “Polsby-
Popper” score is intended to take into account a district’s jagged edges and “tendrils.” Id.,
101:25-102:19. Finally, the “Know It When You See It” method uses a metric derived by
panels of judges and lawyers and a representative sample of people looking at the shape of a
district and giving their quantification of compactness. Id., 102:20-104:2. The KIWYSI
method originated from individuals’ subjective judgments, but the metric itself is
standardized and uses specific software to compute a numerical figure representing
compactness. Id., 103:15-104:2.
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Representative Julia Letlow,” he testified. Tr., Vol. I, 108:17-21. Additionally,
according to Dr. Voss, the Legislature did not need to enact a map with two majority-
minority districts in order to protect Representative Letlow’s congressional seat:
“[Representative Letlow] is in what historically is called the Macon Ridge...[a]nd
given where she is located, it is not hard to get her into a heavily Republican, heavily
white district.” Id. at 111:15-23. Dr. Voss testified similarly with respect to
Representative Garrett Graves, concluding that the Legislature did not need to enact
a second majority-minority district in order to put Representative Garrett Graves in
a majority-Black district. Id. at 112:2-16. Thus, Dr. Voss concluded that neither the
goal of protecting Representative Letlow’s district, nor the goal of targeting
Representative Graves, would have been difficult to accomplish while still retaining
compact districts. Id. at 110:15-22.

Dr. Voss testified extensively about simulations, explaining that he used the
Redist simulation package (“Redist”) to analyze the statistical probability of the
Legislature creating SB8 without race predominating its action.? Id. at 113:14-115:6.
Using Redist, Dr. Voss compared “lab-grown” simulations of possible maps to SB8 in
order to analyze the decisions the Legislature made during the redistricting process,
Id. at 114:2-23, so that he could judge whether the parameters or constraints under
which he created the simulations could explain the deviations evident in SB8. Id. at

118:15-23. Dr. Voss testified that he performed tens of thousands of both “race-

5 According to Dr. Voss, Redist uses Sequential Monte Carlo (“SMC”) simulation in
order to generate a representative sample of districts that could have been drawn under
certain parameters. Id., 113:8-114:10.

Page 25 of 60



Case 3:24-€080122-BTIFCESRRE mBuicuiddht PBadE:i 90/ DR FEd

Hddoeid

#A4BB92

conscious” and “race-neutral” simulations, and that none of these simulations
randomly produced a map with two Democratic districts. Id. at 138:9-14. On that
basis, Dr. Voss opined that the non-compact features of SB8 are predominantly
explained by racial considerations. Id. at 139:17-23.

Concluding that District 6 performs worse on the Polsby-Popper score than the
second majority-Black district in the other plans; worse on the Reock score than the
other plans that created a second majority-Black district, with a very low score; and
worse on the KIWYSI method than the other plans and the majority-Black districts
they proposed, Id. at 106:18-24, Dr. Voss ultimately opined that SB8 represents an
impermissible racial gerrymander. Id. at 92:23-24.

b. Dr. Cory McCartan

Dr. Cory McCartan was proffered by the Robinson Intervenors in rebuttal to
Dr. Voss and was qualified by the Court as an expert in the fields of redistricting and
the use of simulations. Tr., Vol. I, 187:5-14. Though Dr. McCartan criticized Dr. Voss
for a number of his methodologies, the Court notes that Dr. McCartan conducted no
tests or simulations of his own, Id. at 215:18-21, and his testimony was often undercut
by his own previous analysis.

First, Dr. McCartan criticized Dr. Voss’s simulations on grounds that Dr. Voss
did not incorporate the relevant redistricting criteria used by actual mapmakers. Id.
at 198:10-24. Dr. McCartan also questioned the efficacy of simulations in detecting
racial gerrymandering. Id. at 196:13-25; 197:1-12. Yet Dr. McCartan had previously
led the Algorithm Assisted Redistricting Methodology (“ALARM”) Project team,

which traversed the country simulating multiple districts in multiple states,
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including Louisiana, and authored a paper which declared that simulations are well-
suited to assess what types of racial outcomes could have happened under alternative
plans in a given state. Id. at 227:9-21. Dr. McCartan also testified that he himself
used the ALARM project to detect partisan, or political gerrymandering — ultimately
finding that Louisiana had only one plausible district favoring the Democratic party.
Id. at 216:23-25. And on cross-examination, Dr. Voss confirmed that Professor
Kosuke Imai, who helped develop the Redist software, applied these same simulation
techniques in the racial gerrymandering context. Id. at 150:18-151:1. On this point,
therefore, the Court finds Dr. McCartan’s testimony unpersuasive.

Dr. McCartan also criticized Dr. Voss for not imposing a constraint in his
simulations for natural or geographic boundaries. Id. at 200:1-6. Yet Dr. McCartan
acknowledged that in his work with ALARM to generate Louisiana congressional
map simulations, his team did not impose any kind of requirement for natural or
geographic boundaries. Id. at 230:24-231:1. Dr. McCartan also criticized Dr. Voss
for not adding incumbent protection as a constraint in the simulations, but when
pressed, could not testify that this extra constraint would trigger the creation of a
second majority-minority district. Id. at 238:11-16 (McCartan).

Similarly, Dr. McCartan could not give a convincing reason why it was
appropriate for his own team to use a compactness constraint of 1.0, while testifying
that this same criterion made Dr. Voss’s simulations unrepresentative. Id. at 231:5-
16. Dr. Voss, on the other hand, explained why adjustments to the compactness
criterion made the simulation results less reliable. Id. at 162:22-24, 163:21-165:19.

Finally, Dr. McCartan confirmed that both his simulations on Louisiana
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congressional maps and Dr. Voss’s simulations generated plans that were more
compact than the enacted version of SB8, which was far worse than the Polsby-
Popper compactness scores of both Dr. McCartan’s and Dr. Voss’s simulations. Id. at
233:20-24 (McCartan). Dr. McCartan also acknowledged that his own partisan
gerrymandering simulations yielded no more than 10 out of 5,000 maps with a second
Democratic seat. Id. at 235:4-236:12.

In evaluating the testimony of Dr. Voss and Dr. McCartan, the Court finds Dr.
Voss’s testimony to be credible circumstantial evidence that race was the
predominant factor in crafting SB8. Though Dr. McCartan provided some insight
into the uses of simulations in detecting the presence of racial gerrymandering, his
testimony indicated that his own team had performed simulations under conditions
not unlike Dr. Voss’s, and with conclusions that supported Dr. Voss. Dr. McCartan’s
other criticisms of Dr. Voss were either not well-founded or rebutted.

c. Michael Hefner

Plaintiffs proffered Michael Hefner as an expert demographer, and he was
qualified by the Court as such. Tr., Vol. II, 270:23-15; 271:1-5. Mr. Hefner is from
Louisiana and has lived his whole life in various parts of the state. Id. at 258:3-6;
[Doc. 182-8]. Having worked in the field of demography for 34 years, most of Mr.
Hefner’s work consists of creating redistricting plans for governmental entities,
including municipalities and school boards, throughout the State of Louisiana after
decennial censuses; conducting precinct management work for Louisiana parish
governments; working on school desegregation cases in Louisiana; and conducting

site-location analyses in Louisiana. Tr., Vol. II, 257:9-22; Doc. 182-8. Mr. Hefner
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testified that he came to the following conclusions during his analysis for this case:
(1) given the geographic distribution and concentration of the Black population in
Louisiana, it is impossible to create a second majority-minority district and still
adhere to traditional redistricting criteria, Tr., Vol. II, 271:11-22, 282:21-283:6; and
(2) race predominated in the drafting of SB8. Id. at 271:23; 272:1-14.

Mr. Hefner explained that the Black population in Louisiana is highly
dispersed across the State and is concentrated in specific urban areas, including New
Orleans, Baton Rouge, Alexandria, Lafayette, and Shreveport.6 Tr., Vol. II, 281:7-15;
283:19-285:1; 339:20-340:4 (Hefner); see also Mr. Hefner’'s Heat Map, [Docs. 182-9,
182-10]. Using a heat map he created based on data representing the Black voting
age population (“BVAP”) across the State from the 2020 census, Mr. Hefner testified
that outside the New Orleans and East Baton Rouge areas, the Black population is
highly dispersed across the state. Tr., Vol. II, 281:4-15. Mr. Hefner opined that, given
this dispersion, it is impossible to draw a second majority-minority congressional
district without violating traditional redistricting criteria. Id. at 282:22-283:6.

Focusing on SB8, Mr. Hefner testified that SB8 is drawn to trace the areas of
the state with a high BVAP to create a second majority-minority district, Tr., Vol. II,
283:15-285:1, echoing the testimony of Dr. Voss. Specifically, Mr. Hefner stated that
District 6’s borders include the concentrated Black populations in East Baton Rouge,

Alexandria, Opelousas, Natchitoches, Mansfield, Stonewall, and up to Shreveport, Id.

6 According to Mr. Hefner, the highest concentration of African American voters is in
New Orleans; the second highest concentration is in East Baton Rouge; and the third highest
concentration is in Shreveport. Tr., Vol. II, 281:4-15.
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at 283:15-285:1, but carved concentrated precincts out of the remainder of the
parishes to avoid picking up too much population of non-Black voters. Id. at 283:15-
285:1. Taking Lafayette Parish as an example, Mr. Hefner testified that District 6
includes the northeast part of the parish, where voting precincts contain a majority
of Black voters, while excluding the remainder of the parish, in which the precincts
are not inhabited by predominantly Black voters. Id. at 283:22-284:4. Likewise, in
Rapides Parish, District 6 splits Rapides Parish to include only the precincts in which
there is a high concentration of Black voters, for the purpose of including the overall
BVAP in the district. Id. at 284:4-8.

Mr. Hefner also testified that SB8’s compactness score is extremely small. In
fact, it 1s so low on the Polsby-Popper and Reock metrics that it is almost not compact
at all.”7 Id. at 302:21-303:2; PE21. Explaining that District 6 is extremely long and
extremely strung out, Tr., Vol. II, 303:18-20, Mr. Hefner testified that SB8 scored
lower than HB1 on both the Polsby-Popper and Reock tests. Id. at 302:16-303:25;
PE21. Mr. Hefner testified that District 6 is not reasonably compact, Tr., Vol. II,
304:11-14; its shape 1s awkward and bizarre, Id. at 304:23-305:6; it 1s extremely
narrow at points, Id. at 305:18-306:2; its contiguity is tenuous, Id. at 293:23-24; and
it splits many parishes and municipalities, including four of the largest parishes in
the State (Caddo, Rapides, Lafayette, and East Baton Rouge), each of which are
communities of interest. Id. at 295:7-8. Finally, Mr. Hefner testified that the

Plaintiffs’ redistricting plan, introduced as Illustrative Plan 1, was a reasonable plan

7 The Polsby-Popper scale goes from 0 (no compactness) to 1 (total compactness). Mr.
Hefner testified that District 6 had a Polsby-Popper score of 0.05. Id., 303:13-20.
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that can be drawn in a race-neutral manner; adheres to the use of traditional
redistricting principles; preserves more communities of interest; provides more
compact election districts; preserves the core election districts; and balances the
population within each district. Id. at 272:17-25; 273:1-2.
a. Anthony Fairfax

Mr. Anthony Fairfax testified on behalf of the Robinson Intervenors to rebut
the testimony of Mr. Hefner, and was qualified by the Court as an expert in
redistricting and demography. Tr., Vol. II, 379:6-15. Contradicting Mr. Hefner, Mr.
Fairfax testified that traditional redistricting principles could be used to create maps
with a second majority-Black district. Id. at 381-383:24. But on rebuttal, Mr. Fairfax
admitted that the map he used did not account for where people lived within parishes,
and his map therefore failed to take account of where Black voters are located in each
parish. Id. at 407:4-125; 408:1-12. Therefore, on the issue of parish splitting, Mr.
Fairfax’s testimony was unpersuasive. Rather, as Mr. Hefner testified, Fairfax’s
analysis fails to show the Court whether District 6 specifically targeted those pockets
of high populations of Black voters. Id. at 292:13-293:3. Tellingly, in discussing
preservation of communities of interests, parishes, and municipalities, Mr. Fairfax
agreed with Mr. Hefner that SB8 split more parishes and municipalities than HB1,
Id. at 385:14-18; 389:5-9, and that SB8 split more parishes and municipalities than

the previously enacted plan. Id. at 385:11-15; 389:2-9.
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I11.
APPLICABLE LAW

To obtain permanent injunctive relief, the plaintiffs must establish by a
preponderance of the evidence: “(1) actual success on the merits; (2) that it is likely
to suffer irreparable harm in the absence of injunctive relief; (3) that the balance of

equities tip in that party’s favor; and (4) that an injunction is in the public interest.”8

Crown Castle Fiber, L.L.C. v. City of Pasadena, Texas, 76 F.4th 425, 441 (5th Cir.

2023), cert. denied, 144 S. Ct. 820 (2024); see also Winter v. Nat. Res. Def. Council,

Inc., 555 U.S. 7, 20, 32, 129 S. Ct. 365, 172 1..EEd.2d 249 (2008).

The Equal Protection Clause of the Fourteenth Amendment provides that:
“[N]o state shall ... deny to any person within its jurisdiction the equal protection of
the laws.” U.S. CONST. AMEND. XIV, § 1. The intent of the provision is “to prevent
the States from purposefully discriminating between individuals on the basis of race.”
Shaw v. Reno, 509 U.S. 630, 642, 113 S. Ct. 2816, 2824, 125 1..Ed.2d 511 (1993)
(“Shaw I’). As applied to redistricting, the Equal Protection Clause bars “a State,
without sufficient justification, from ‘separat[ing] its citizens into different voting

districts on the basis of race.” Bethune-Hill v. Virginia State Bd. of Elections, 580

U.S. 178, 187, 137 S. Ct. 788, 797, 197 1..Ed.2d 85 (2017) (citing Miller v. Johnson,

515 U.S. 900, 911, 115 S. Ct. 2475, 132 1.Ed.2d 762 (1995)). Thus, the Equal
Protection Clause prohibits the creation and implementation of districting plans that

include racial gerrymanders, with few exceptions. “A racial gerrymander [is] the

8 The Court consolidated the preliminary injunction hearing with the full trial on the
merits. See [Doc. 63].
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deliberate and arbitrary distortion of district boundaries ... for [racial] purposes.”

Shaw I, 509 U.S. at 640 (citing Davis v. Bandemer, 478 U.S. 109, 164, 106 S. Ct. 2797,

2826, 92 1..Ed.2d 85 (1986) (Powell, J. concurring in part and dissenting in part),
abrogated on other grounds by Rucho v. Common Cause, 588 U.S. 684, 139 S. Ct.
2484, 204 1..Ed.2d 931 (2019)). Courts analyze racial gerrymandering challenges
under a two-part burden-shifting framework.

First, a plaintiff bears the burden to prove that “race was the predominant
factor motivating the legislature’s decision to place a significant number of voters
within or without a particular district.” Miller, 515 U.S. at 916. This requires a
plaintiff to show that “the legislature ‘subordinated’ other factors — compactness,
respect for political subdivisions, partisan advantage, what have you — to ‘racial

K

Cooper v. Harris, 581 U.S. 285, 291, 137 S. Ct. 1455, 1464, 197

considerations.”

L.Ed.2d 837 (2017) (citing Miller, 515 U.S. at 916). The plaintiff may make the
requisite showing “either through circumstantial evidence of a district’s shape and
demographics or more direct evidence going to legislative purpose, that race was the

predominant factor motivating the legislature’s decision....” Alabama Legislative

Black Caucus v. Alabama, 575 U.S. 254, 267, 135 S. Ct. 1257, 1267, 191 1..Ed.2d 314

(2015) (citing Miller, 515 U.S. at 916).

If Plaintiff meets the burden of showing race played the predominant factor in
the design of a district, the district must then survive strict scrutiny. Cooper, 581
U.S. at 292. At this point, the burden of proof “shifts to the State to prove that its

race-based sorting of voters serves a ‘compelling interest’ and is ‘narrowly tailored’ to

that end.” Cooper, 581 U.S. at 285 (citing Bethune-Hill, 580 U.S. at 193). “Racial
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gerrymandering, even for remedial purposes” is still subject to strict scrutiny. Shaw
I, 509 U.S. at 6567. Where the state seeks to draw a congressional district by race for
remedial purposes under Section 2, the state must have a “strong basis in evidence”
for “finding that the threshold conditions for section 2 liability are present” under
Gingles. And, to survive strict scrutiny, “the district drawn in order to satisfy § 2
must not subordinate traditional districting principles to race substantially more

than is ‘reasonably necessary’ to avoid § 2 liability.” Bush v. Vera, 517 U.S. 952, 979,

116 S. Ct. 1941, 1961, 135 1..Ed.2d 248 (1996).

IV.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Racial Predominance

The Court first addresses whether Plaintiffs have met their burden of showing
that race predominated in drawing District 6. Racial awareness in redistricting does
not necessarily mean that race predominated in the Legislature’s decision to create a
second majority-minority district. Shaw I, 509 U.S. at 646. When redistricting, a
legislature may be aware of race when it draws district lines, just as it is aware of
other demographic information such as age, economic status, religion, and political
affiliation. Shaw I, 509 U.S. at 646. Race consciousness, on its own, does not make
a district an unconstitutional racial gerrymander or an act of impermissible race
discrimination. Id. But while districts may be drawn for remedial purposes, Section
2 of the Voting Rights “never require[s] adoption of districts that violate traditional

redistricting principles.” Allen v. Milligan, 599 U.S. 1, 29 — 30, 143 S. Ct. 1487, 1492,

216 L..Ed.2d 60 (2023) (internal citations omitted). Indeed, to survive strict scrutiny,
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“the district drawn in order to satisfy § 2 must not subordinate traditional districting
principles to race substantially more than is ‘reasonably necessary’ to avoid § 2
Liability.” Vera, 517 U.S. at 979. As discussed above, racial predominance may be
shown through either circumstantial evidence, direct evidence, or both. Ala. Legis.
Black Caucus, 135 S. Ct. at 1267.

Here, the Robinson Intervenors and the State argue that political
considerations predominated in drawing the boundaries of District 6. They argue
that the State had to create a second majority-minority district based on the district
court’s ruling in the Robinson litigation and that District 6 was drawn with the
primary purpose of protecting key Republican incumbents, such as Speaker Mike
Johnson, Majority Leader Steve Scalise, and Representative Julia Letlow. It is clear
from the record and undisputed that political considerations — the protection of
incumbents — played a role in how District 6 was drawn. Plaintiffs, however, contend
that considerations of race played a qualitatively greater role in how the State drew
the contours of District 6 than these political considerations.

1. Circumstantial Evidence

In the redistricting realm, appearances matter. A district’s shape can provide
circumstantial evidence of a racial gerrymander. Shaw I, 509 U.S. at 647. In the
past, the Supreme Court has relied on irregular district shapes and demographic data

to find racial gerrymandering.® See Shaw v. Hunt, 517 U.S. 899, 910-16 (1996)

(“Shaw II"); Miller, 515 U.S. 900; Vera, 517 U.S. 952.

9 Significantly, “[s]hape is relevant not because bizarreness is a necessary element of
the constitutional wrong or a threshold requirement of proof, but because it may be
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Here, as described by Dr. Voss, District 6 “‘slashes’ across the state of
Louisiana” and includes portions of four disparate metropolitan areas. But — critical
to our analysis — District 6 only encompasses the parts of those cities that are
inhabited by majority-Black voting populations, while excluding neighboring non-
minority voting populations. Tr., Vol. I, 93:25; 94:1-5; 94:18-95:10; 96:7-16; PE3; PEA4.
His description encapsulates what the following maps show on their face:
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persuasive circumstantial evidence that race for its own sake, and not other districting
principles, was the legislature's dominant and controlling rationale in drawing its district
lines.” Miller, 515 U.S. at 912-913; See Shaw v. Hunt, 8361 F. Supp. 408. 431 (E.D.N.C. 1994);
Hays I; but see DeWitt v. Wilson, 856 F. Supp. 1409, 1413 (E.D. Cal.1994). Thus, a district’s
bizarre shape is not the only type of circumstantial evidence on which parties may rely. Id.
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Shreveport Close Up of 2024 Enacted Map (JE17).

Like Shaw II and Vera, this case presents evidence of “mixed motives” in
creating District 6 — motives based on race and political considerations. Unlike a
single motive case, any circumstantial evidence tending to show neglect of traditional
districting principles, such as compactness and respect for parish lines, caused
District 6’s bizarre shape could seemingly arise from a “political motivation as well
as a racial one.” Cooper v. Harris, 581 U.S. at 308 (citing Hunt v. Cromartie, 526 U.S.
541, 547 n.3, 119 S. Ct. 1545, 1549, 143 1..Ed.2d 731 (1999)). In mixed motive cases
such as this one, the Supreme Court has noted that “political and racial reasons are
capable of yielding similar oddities in a district’s boundaries.” Id. Accordingly, this
Court faces “a formidable task: It must make ‘a sensitive inquiry’ into all

‘circumstantial and direct evidence of intent’ to assess whether the plaintiffs have
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