STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 21 CVS 015426

NORTH CAROLINA LEAGUE OF
CONSERVATION VOTERS, et al.,

REBECCA HARPER, et al.,

Plaintiffs, Consolidated with

21 CVS 500085
Vs.

REPRESENTATIVE DESTIN HALL, in his
official capacity as Chair of the House
Standing Committee on Redistricting, et al.,

Defendants.

LEGISLATIVE DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFFS’
JOINT MOTION TO STRIKE SEAN P. TRENDE AFFIDAVIT

NOW COME President Pro Tempore Philip E. Berger, Senator Warren Daniel, Senator
Ralph E. Hise, Senator Paul Newton, Speaker Timothy K. Moore, and Representative Destin Hall
(collectively, “Legislative Defendants”), by and through undersigned counsel, and hereby respond
in opposition to Common Cause and Harper Plaintiffs’ Joint Motion to Strike Sean P. Trende
Affidavit (“Plaintiffs’ Joint Motion) as follows:

BACKGROUND

Sean P. Trende is a Senior Elections Analyst with RealClearPolitics and a doctoral
candidate in political science at The Ohio State University, who expects to receive his Ph.D in
May 2022. Trende has completed his coursework and has passed comprehensive examinations,
with coursework including, inter alia, classes on G.L.S. systems, spatial statistics, issues in

contemporary redistricting, machine learning, non-parametric hypothesis tests, and probability.



Trende is an expert in drawing and analyzing districting maps as evidenced by his recent
assignment as special master assigned to draw district maps in Virginia. A full description of
Trende’s credentials may be found in his 2 December 2021 Affidavit at the preliminary injunction
stage in this now-consolidated matter and in his Affidavit and Rebuttal Report in the merits phase,
timely served on Plaintiffs on 28 December 2021.

On 13 December 2021, this Court entered a Scheduling Order providing the following

deadlines for expedited discovery in this matter:

Date Action
12/23/2021 Deadline for parties’ exchange of evidence (in the form of expert witness
reports, fact witness affidavits, and exhibit lists).
12/27/2021 Deadline for parties’ exchange of witness lists.
12/28/2021 Deadline for parties’ exchange of rebuttal evidence, including rebuttal expert
reports.
Scheduling Order p 5.

Notably, the “12/23/2021” deadline does not include exchange of expert identities or
witness lists. On 27 December 2021, Legislative Defendants listed Trende as a witness on their
timely exchanged witness list. On the morning of 28 December 2021, counsel for Legislative
Defendants conferenced with counsel for Plaintiffs, offering depositions of Trende (and Dr. Lewis)
in light of the witness list and forecasted the production of the Trende Affidavit. Trende’s
proposed time for deposition was Thursday 30 December 2021. Trende’s deposition has not been
noticed.

ARGUMENT
The affidavit submitted by Sean P. Trende (“Trende Affidavit”) in the merits phase of this

litigation is an appropriate, timely rebuttal report containing expert analysis that should not be



stricken at this preliminary stage as Plaintiffs will not be prejudiced or suffer harm by the Trende
Affidavit. A true and correct copy of the Trende Affidavit is attached hereto as Exhibit 1.

A. The Trende Affidavit contains expert analysis and proper rebuttal evidence.

The Trende Affidavit was produced through Trende’s specialized knowledge and will help
this court determine key facts at issue. As set forth in the Trende Affidavit, a lay person without
the appropriate mapping software could not produce the maps included in Exhibit A(2) of Trende’s
rebuttal. Specifically, Trende used “R, a widely utilized statistical programming tool” to upload
shapefiles of the enacted 2021 legislative and congressional maps and color code them. Trende
Aff., Ex. A 429. A person without the specialized knowledge of such a statistical programming
tool would not know how to recreate the maps—producing Exhibit A(2) requires specialized
knowledge.'

Further, the color-coded maps in Exhibit A(2) rebut Plaintiffs’ experts analyses by
highlighting districts that remain unchallenged by any Plaintiff, but that are nonetheless analyzed
by certain experts. For example, Trende’s rebuttal maps illustrate the irrelevancy of portions of
Dr. Cooper’s analysis of House District 66, as that district was not challenged by any Plaintiff as
a political gerrymander. Compare Christopher A. Cooper Expert Report, p. 70-72 (“The partisan
effects of small decisions are particularly apparent in the spike that juts up from HD-66 into HD-

35, keeping the Democratic VTDs in that spike fenced off from the more Republican-leaning

'In Common Cause v. Lewis, No. 18-cvs-014001 (N.C. Super. Ct. 2019), the court excluded a
similar portion of a lay person’s affidavit because he was using “GIS maps” to show VTD splits
and that “inherent in the creation of such maps is the application of specialized knowledge that
moves beyond a mere report of the facts observed through the senses because it necessarily
requires assessing and transmuting technical data. Moreover, expert assistance would be required
to properly interpret the maps.” A true and correct copy of the applicable Common Cause order
is attached hereto as Exhibit 2.



VTDs in HD-35.”) with Trende Aff., Ex. A(2), p 5. Accordingly, the Trende Affidavit contains
proper expert rebuttal material.

B. The Trende Affidavit was timely exchanged.

This Court’s 13 December 2021 Scheduling Order requires the following be completed by
23 December 2021: “Deadline for parties’ exchange of evidence (in the form of expert witness
reports, fact witness affidavits, and exhibit lists).” Scheduling Order p 5. The plain language of
the Scheduling Order does not require disclosure of identities of all experts or witnesses on that
date. Instead, witness lists were timely exchanged under the Scheduling Order on 27 December
2021. Trende was on Legislative Defendants’ witness list. Additionally, the Trende Affidavit,
and the rebuttal report contained therein as Exhibit A, was timely exchanged under the Scheduling
Order on 28 December 2021. See N.C. R. Civ. P. 26(b)(4)(f) (setting default rules of procedure
unless otherwise “set by scheduling order”).

C. Plaintiffs will not be prejudiced and their Joint Motion is premature.

Plaintiffs have had ample notice, under these time-constrained conditions, of Trende’s
involvement in this case and will not be prejudiced by the inclusion of Trende’s short rebuttal
report. Trende first submitted an affidavit in the preliminary injunction stage of this litigation on
2 December 2021. Trende was subsequently listed Legislative Defendants’ 27 December 2021
preliminary witness list. On Tuesday morning, Legislative Defendants offered Plaintiffs the
opportunity to depose Trende on Thursday morning—an opportunity Plaintiffs ignored. Trende
was available for deposition and will be open to cross-examination at trial should he be called by
Legislative Defendants as a witness.

Further, Plaintiffs’ Joint Motion is premature. The Trende Affidavit has not yet been

proffered as an exhibit, and thus evidentiary objections under Rules 702, 703, and 705 of the North



Carolina Rules of Evidence are improper. Nonetheless, as previously explained supra Part A,
Trende’s rebuttal maps required specialized knowledge of statistical programming to create and

thus could not have been completed by counsel or other lay persons.

CONCLUSION

WHEREFORE, for the reason set forth above, Legislative Defendants respectfully request
this court deny Plaintiffs’ Joint Motion to Strike in its entirety.
Respectfully submitted, this the 30th day of December, 2021.

/s/ Phillip J. Strach

NELSON MULLINS RILEY &
SCARBOROUGH LLP

Phillip J. Strach (NC Bar No. 29456)
phillip.strach@nelsonmullins.com
Thomas A. Farr (NC Bar No. 10871)
tom.farr@nelsonmullins.com

Alyssa M. Riggins (NC Bar No. 52366)
alyssa.riggins@nelsonmullins.com
4140 Parklake Avenue, Suite 200
Raleigh, NC 27612

Telephone: (919) 329-3800

BAKER HOSTETLER LLP

Mark E. Braden* (DC Bar No. 419915)
MBraden@bakerlaw.com

Katherine McKnight* (VA Bar No. §1482)
kmcknight@bakerlaw.com

1050 Connecticut Ave NW, Suite 1100 Washington
DC 20036

* Admitted Pro Hac Vice



CERTIFICATE OF SERVICE

It is hereby certified that on this the 30th day of December, 2021, the foregoing was served

on the individuals below by email:

Burton Craige

Narendra K. Ghosh

Paul E. Smith

Patterson Harkavy LLP

100 Europa Drive, Suite 420
Chapel Hill, NC 27517
beraige@pathlaw.com
nghosh@pathlaw.com
psmith@pathlaw.com

Counsel for Plaintiffs Rebecca Harper, et al.

Abha Khanna

Elias Law Group LLP

1700 Seventh Avenue, Suite 2100
Seattle, WA 98101
AKhanna@elias.law

Counsel for Plaintiffs Rebecca Harper, et al.

Elisabeth S. Theodore
R. Stanton Jones
Samuel F. Callahan
Arnold and Porter
Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20001-3743
elisabeth.theodore@arnoldporter.com

Counsel for Plaintiffs Rebecca Harper, et al.

David J. Bradford
Jenner & Block LLP
353 North Clark Street
Chicago, IL 60654
dbradford@jenner.com

Counsel for Plaintiffs North Carolina League of

Conservation Voters, et al.

Sam Hirsch
Jessica Ring Amunson
Kali Bracey

Aria C. Branch

Lalitha D. Madduri

Jacob D. Shelly

Graham W. White

Elias Law Group LLP

10 G Street NE, Suite 600
Washington, DC 20002
ABranch@elias.law
LMadduri@elias.law
JShelly@elias.law
GWhite@elias.law
Counsel for Plaintiffs Rebecca Harper, et
al.

Terence Steed

Special Deputy Attorney General

N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602-0629

tsteed@ncdoj.gov

Counsel for the North Carolina State Board
of Elections;, Damon Circosta, Stella
Anderson, Jeff Carmon III, Stacy Eggers 1V,
and Tommy Tucker, in their official
capacities with the State Board of Elections

Stephen D. Feldman

Robinson, Bradshaw & Hinson, P.A.
434 Fayetteville Street, Suite 1600
Raleigh, NC 27601
sfeldman@robinsonbradshaw.com
Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.

Adam K. Doerr
Robinson, Bradshaw & Hinson, P.A.
101 North Tryon Street, Suite 1900



Zachary C. Schauf
Karthik P. Reddy
Urja Mittal

Jenner & Block LLP

1099 New York Avenue, NW, Suite 900

Washington,DC 20001
shirsch@jenner.com
zschauf(@jenner.com

Counsel for Plaintiffs North Carolina League of

Conservation Voters, et al.

Allison J. Riggs

Hilary H. Klein

Mitchell Brown

Katelin Kaiser

Southern Coalition For Social Justice
1415 W. Highway 54, Suite 101
Durham, NC 27707
allison@southerncoalition.org
hilaryhklein@scsj.org
Mitchellbrown(@scsj.org
Katelin@scsj.org

J. Tom Boer

Olivia T. Molodanof

Hogan Lovells US LLP

3 Embarcadero Center, Suite 1500

San Francisco, CA 94111
tom.boer@hoganlovells.com
olivia.molodanof(@hoganlovells.com
Counsel for Intervenor Common Cause

Charlotte, NC 28246
adoerr@robinsonbradshaw.com

Erik R. Zimmerman

Robinson, Bradshaw & Hinson, P.A.
1450 Raleigh Road, Suite 100

Chapel Hill, NC 27517
ezimmerman(@robinsonbradshaw.com

Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.

4876-4062-0808 v.1

s/ Phillip J. Strach

NELSON MULLINS RILEY &
SCARBOROUGH LLP

Phillip J. Strach (NC Bar No. 29456)
phillip.strach@nelsonmullins.com
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