STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
Case No. 18 CVS 014001

Defendants.

COMMON CAUSE; et al. )
)
Plaintiffs, )
) LEGISLATIVE DEFENDANTS’
V. )  REPLY IN SUPPORT OF MOTION
) TO COMPEL PRODUCTION OF
DAVID R. LEWIS, et al. ) DOCUMENTS FROM N.C.
) DEMOCRATIC PARTY
)
)
)

Legislative Defendants are not interested in any “secret formula” that Plaintiff North
Carolina Democratic Party (“NCDP”) claims it seeks to protect in this discovery dispute. Instead,
Legislative Defendants seek materials that go to the heart of Plaintiffs’ claims in this case: whether
their constitutional rights are burdened by the 2017 Plans because the plans purportedly prevent
the election of a Democratic majority in the North Carolina General Assembly. As multiple
witnesses have testified at deposition, the NCDP believed in 2018 that Democratic candidates
could win a majority of seats in the House and Senate under the map challenged in this lawsuit.
Discovering these materials is necessary to aid both the Court, in probing Plaintiffs’ asserted
“rights,” and Legislative Defendants, in their right to rebut the same.

NCDP is not an uninvolved third-party bystander seeking to protect precious trade secrets
in this dispute but a named plaintiff seeking to prevent this Court from addressing one of the most
harmful facts to Plaintiffs’ case: the NCDP believed in 2018 that the challenged maps could have
garnered Democrats a majority. Plaintiffs ask this Court to assume that Democrats’ failure to
capitalize on this advantage was due to gerrymandering, nothing else, and move swiftly to enact a

new plan. Not so fast. NCDP brought this case and must abide by the rules of this Court—



including the requirement to produce a privilege log for any asserted privilege, which it has failed
to do—and by the adversarial nature of the judicial process. The NCDP asserts that Democrats
cannot win a majority, but their own analytics show they can. Now NCDP wants to hide that
information from view. The NCDP claims privilege but does not provide a privilege log. The
NCDP claims protection from a confidentiality agreement but does not provide that agreement.
The NCDP advances four reasons why it should not be required to produce the requested
information and all are overcome by governing rules and law: 1) it is contractually prohibited from
producing under its agreement with the Democratic National Committee (“DNC”) even though no
private agreement subordinates discovery obligations; 2) the document requests are cumulative,
disproportional, and not designed to lead to the discovery of admissible evidence even though they
go to the heart of Plaintiffs’ Amended Complaint; 3) the document requests are improper because
they seek information from political interests in a political case; and 4) the information is protected
from disclosure by the NCDP’s First Amendment associational privilege without any showing of
such privilege. For the reasons detailed in the Motion and herein, the NCDP should be compelled
to produce responsive materials.

I. The NCDP’s obligation to produce responsive materials transcends any
confidentiality agreement.

The NCDP argues it cannot share the requested information because of an agreement with
the DNC. (Plaintiff North Carolina Democratic Party’s Opposition to Legislative Defendants’
Motion to Compel Production of Documents from N.C. Democratic Party (“Opposition”) at 5).
This argument has no merit. “As a general rule, ‘confidentiality agreements will not stand as a
barrier to discovery between two parties in litigation.”” See Shvartser v. Lekser, 270 F. Supp. 3d
96,98 (D.D.C. 2017), reconsideration denied, No. CV 16-1199 (JDB), 2017 WL 8944428 (D.D.C.

Sept. 14, 2017) (quoting Saini v. Int’l Game Tech., 434 F.Supp.2d 913, 922 (D. Nev. 2006)). A



confidentiality agreement does not create a legal privilege for any documents that were not already
privileged. Id. If the documents truly are confidential or non-public trade secrets, the NCDP should
have taken advantage of the Consent Protective Order that it negotiated with the parties, issued by
this Court on April 5, 2019, where “non-public trade secrets” may be designated as confidential.
(Order at para. 2 (Apr. 5,2019)). The NCDP failed to do so. Instead, it is simply telling Legislative
Defendants and this Court that it will not produce the responsive materials because of some
agreement it will not produce.

Pursuant to Rule 34 of the North Carolina Rules of Civil Procedure, a party may request
that any other party produce documents “within the scope of Rule 26(b) and which are in the
possession, custody or control of the party upon whom the request is served.” N.C. R. Civ. P.
34(a). “[D]ocuments are deemed to be within the possession, custody or control of a party for the
purpose of Rule 34 if the party has actual possession, custody or control of the materials or kas the
legal right to obtain the documents on demand.” See Lowd v. Reynolds, 205 N.C.App. 208, 215,
695 S.E.2d 479, 484 (2010) (quoting Pugh v. Pugh, 113 N.C.App. 375, 380-281, 438 S.E.2d 214,
218 (1994) (emphasis in original)). The NCDP clearly has access to responsive materials, and
those materials should be produced.!

The NCDP claims that the VAN database that houses the support scores “is not on a server
owned or controlled by the NCDP.” (Opposition at 6). To be clear, the Legislative Defendants do

not want data on individual voters from the DNC’s server. What Legislative Defendants seek are

! The NCDP hangs its hat on SciGrip, Inc. v. Osae, 2015 WL 5676989 (N.C. Super, Sept. 28, 2015), to argue it is
not required to produce the requested documents. In that case, the Court denied a motion to compel documents on
an employee’s laptop owned by his company. /d. As part of that Court’s reasoning, it stated that those same
documents could be obtained from the non-party corporation instead of by way of a Rule 45 subpoena. /d. at *4. The
Court went so far as to invite additional motions to compel if efforts to obtain those documents from the non-party
company failed. /d. at *4. This case, involving a discovery request served on a party for materials in its possession,
custody or control, is not governed by a court’s decision to protect non-party individuals and prevent back-door
subpoenas to a company through an employee’s laptop (and even there the Court kept that back door open).
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district-level compilations, summaries, reports, or analyses of support scores and other derivative
documents that are in the possession, custody, or control of the NCDP, which the NCDP suggests
it has in its opposition brief. (/d.). Moreover, the NCDP has access to the Votebuilder application,
which its own website describes as “the North Carolina Democratic Party’s online organizing
tools.” (See https://www.ncdp.org/about-votebuilder/) (last visited May 20, 2019). As set forth
more fully below, it appears the NCDP can—and likely did in 2018—use the Votebuilder
application to generate lists and analyses of categories of voters in specific legislative districts.

Curiously, the NCDP’s opposition brief makes no mention of the Votebuilder application
or the terms of its use under the agreement with the DNC. Instead, it asks Legislative Defendants
and this Court to evaluate its claim that it cannot turn over any “derivative work product that
reflects support scores” based on portions of three paragraphs of that agreement. (Opposition at
6). Neither Legislative Defendants nor this Court can properly evaluate the merits of that argument
without examining the full agreement. For example, the quoted portion of Section I(G) of the
agreement purportedly states that “neither the DNC nor the State Party may license, transfer, or
swap the Proprietary Data of the other party, except as permitted under this Agreement or separate
explicit grant.” (Affidavit of Kimberly Reynolds at § 9, Ex. A of Opposition) (emphasis added).
By only quoting sections of a few subparagraphs of the agreement and by failing to attach a full
copy of that agreement, the NCDP has not given the Court the full picture. There could be
provisions in that agreement permitting disclosure, as suggested by the “except as permitted under
this Agreement” language.

The NCDP is correct that the Legislative Defendants have sought this information from
the DNC. But the DNC has never mentioned any agreement between itself and the NCDP

prohibiting the disclosure of the requested information. In fact, the DNC has objected to the Rule



45 subpoena from the Legislative Defendants on the grounds it does not possess this information,
and that any information it does have can be obtained from the NCDP. (See Letter from Amanda
Callais to Trevor Stanley, April 5, 2019, attached as Exhibit A). Specifically, in response to the
Legislative Defendants’ subpoena, the DNC wrote: “[T]he North Carolina Democratic Party, a
Plaintiff in this suit, is better positioned to provide information related to the North Carolina
legislative redistricting process as well as the recruitment and funding of Democratic state level
candidates” and that “[tJhe DNC does not generally engage in the direct recruitment or funding of
legislative candidates nor does it make expenditures directly on their behalves.” (See id.). In their
opposition to the Legislative Defendants’ motion to enforce the subpoenas in D.C. Superior Court,
the DNC and DCCC once again directed Legislative Defendants to the NCDP, claiming that the
“NCDP is better positioned to provide the information sought” and that “as a Plaintiff in the
underlying North Carolina Litigation, NCDP is a far more convenient source than either of the
Committees.” (DNC Opposition at 5, 16, attached as Exhibit B). The DNC claims it does not have
the information, and that any information it does have can be obtained from the NCDP. The NCDP
suggests it has this information, but claims that it cannot turn it over because it would violate the
terms of the agreement with the DNC, and should instead be obtained from the DNC. Legislative
Defendants ask this Court to end this circular finger pointing and compel the NCDP to produce
relevant materials in their possession, custody, or control.

1I1. The materials sought go to the heart of Plaintiffs’ claims and are within the scope of
North Carolina’s discovery rules.

The NCDP is wrong to claim that Legislative Defendants seek materials beyond the scope
of permissible discovery. At the heart of the Amended Complaint is Plaintiffs’ claim that they are
prevented by the map from electing Democratic representatives and senators to the North Carolina

General Assembly. (Amend. Compl., § 1) (“Republicans in the North Carolina General Assembly



have egregiously rigged the state legislative district lines to guarantee that their party will control
both chambers of the General Assembly regardless of how the people of North Carolina vote.”).
But discovery has shown that support scores and related materials—in other words, those materials
sought in this Motion to Compel—telied on by the NCDP in 2018 showed that Democrats could
have elected a majority of seats in both chambers of the General Assembly. North Carolina’s
discovery rule, N.C. R. Civ. P. 26(b)(1), provides that “[p]arties may obtain discovery regarding
any matter, not privileged, which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking discovery or to the claim or defense
of any other party...” (emphasis added).

The NCDP claims that the 2017 Plans “frustrate and burden” its ability to fulfill its purpose
of persuading voters to elect Democratic candidates to the North Carolina General Assembly.
(Amend. Compl., § 8). The Amended Complaint alleges that the 2017 Plans impermissibly classify
voters on the basis of their political affiliations and viewpoints, and that the “[t]he intent and effect
of these classifications is to dilute the voting power of Democratic voters, to make it more difficult
for Democratic candidates to be elected across the state, and to render it virtually impossible for
the Democratic Party to achieve a majority of either chamber of the General Assembly.” (/d. at
203). The NCDP and other Plaintiffs also allege that the 2017 Plans have “burdened the
associational rights of Plaintiffs and the NCDP by making it more difficult for Democrats to
register voters, recruit candidates, attract volunteers, raise money, campaign, and turn out the vote,
by reducing the total representation of the Democratic Party in the General Assembly, and by
making it virtually impossible for Democrats to constitute a majority of either chamber of the

General Assembly.” (Id. at § 219; see also id. at § 221).



The NCDP and other Plaintiffs could only make these assertions after reviewing the data
and information in their possession regarding voters’ support for Democratic candidates in
challenged legislative districts and evaluating their ability to effectively target and persuade these
voters. The district-level analyses, summaries, and compilations of these support scores and other
derivative documents would show what the NCDP and other Plaintiffs truly believe their chances
of success of doing the activities listed above in each of the challenged districts in order to elect
Democratic candidates. The NCDP claims it “does not use support scores to determine district
competitiveness.” (Affidavit of Kimberly Reynolds at § 9, Ex. A to Opposition). Yet, in the same
breath, the NCDP admits that it and its candidates use support scores “for sizing audiences for
campaign purposes, strategizing voter outreach, and making decisions for the campaigns
internally.” (Id.). Furthermore, “the NCDP relies upon this extraordinarily sensitive and
proprietary political data in coordinating with campaigns and in targeting and communicating with
voters, all in support of the NCDP’s mission of working to elect Democrats to office.” (Opposition
at 12). By its own admission, the NCDP uses the requested information to identify, target, and
persuade voters to elect Democratic candidates in North Carolina, all activities Plaintiffs claim are
impaired by the 2017 Plans. The NCDP’s own website states “[wlhen a campaign buys
Votebuilder they also get modeling on turnout, democratic support likelihood, volunteer
likelihood, and more” and “Votebuilder was built to allow campaigns to run and manage a full-
scale field program from targeting likely supporters and contacting your targets, to analyzing the
effectiveness of your program...If your campaign decides to purchase Votebuilder from NCDP,
your campaign receives a standardized set of scores used by other campaigns from our statewide
races down to our city council races.” (See https://www.ncdp.org/about-votebuilder/) (last visited

May 20, 2019) (emphasis added).



Recent testimony shows that members of the General Assembly relied on this information
in their races in recruiting candidates, persuading voters, getting out the vote, and in raising money.
Representative Graig Meyer testified that his campaign, the House Democratic Caucus, and the
NCDP have access to support scores that are “essentially meant to give you a one-number snapshot
of how likely is that person to vote for a Democrat.” (Transcript of deposition of Graig Meyer
(“Meyer Dep.”) at 89:17-23, 90:23-91:1, attached as Exhibit C). His campaign has used those
scores to identify voters “to contact, whether that be through direct contact, such as door knocking
or telephone calls or for paid communications such as mailing to their house.” (/d. at 90:9-14).

Tellingly, the NCDP spearheaded a political effort in 2018 called “Break the Majority” in
an effort to break the Republican-held majority in the North Carolina General Assembly.
(Transcript of deposition of Morgan Jackson (“Jackson Depo.”) at 32:2-6, attached as Exhibit D)
(“Break the Majority was a partnership with the state Democratic party and between the state
Democratic party, the state house caucuses, and the state senate caucuses, and Governor Cooper.”);
(id. at 36:4-22) (the North Carolina Democratic Party helped conceive of Break the Majority).
Kimberly Reynolds, former executive director of the NCDP and an affiant in NCDP’s brief in
opposition to this Motion, was one of the people who ran Break the Majority on a day to day basis.
(Jackson Depo. 32:24-33:4). Consultant Morgan Jackson, a top strategist for Governor Roy
Cooper, and at the helm of Break the Majority, testified about the importance of the support scores
and how they were used to raise money to fund Break the Majority. He testified that support scores
were used in all of the districts for Break the Majority’s campaign for turn out the vote efforts. (/d.
at 152:2-18). He described how voters are assigned scores from 1 to 100 based on their support for
Democrats and their likelihood to vote, and how voters were targeted based on their scores. (/d. at

152:20-154:3; 155:6-21; 155:22-156:6). Mr. Jackson explained that voters could be calculated in



a district by searching for how many voters fell within certain ranges of support and turnout scores
to identify “persuadable” voters to be targeted for outreach efforts. (/d. at 156:7-157:8). The NCDP
argues this map prohibits them from raising money and winning seats—but their own witnesses
have testified that the support scores are used to do those very things. The support scores and
accompanying documents are relevant to Plaintiffs’ claims to the extent they show the levels of
support for Democratic candidates and their issues on the district level.

Moreover, documents produced by the NCDP show how it has worked with the DNC to
modify and update the information in Votebuilder to meet the needs of the NCDP and its caucuses
in order to analyze legislative districts. Despite the NCDP’s claims that this data is not used for
redistricting purposes, the NCDP requested in an email titled “Redistricting?” that the legislative
districts under the 2017 Plans be reflected in their database as compared to the 2012 legislative
districts. (See NCCP_0011679-11684, attached as Exhibit E; see also NCDP 0037282-87,
attached as Exhibit F). The DNC appears to have implemented that request, and even provided
numbers of the voters whose districts changed between the districts as passed by the legislature in
August 2017 and the 2012 legislative districts. (/d.). In January 2018, a campaign staffer for a
North Carolina House candidate emailed the NCDP asking if Votebuilder had been updated with
the districts drawn by the Special Master in order to determine whether House Districts 82 and 83
had been changed. (See NCDP_ 0005689, attached as Exhibit G). And presumably in reference to
Votebuilder, a 2017 NCDP newsletter stated that “[t]he data team also worked on a project to take
the new legislative maps and help give us a fuller picture of what the new districts looked like,
outside of the data that the NCGA supplied. This project has the ability for future applications to
better understand the makeup for political districts from city council to congressional level

analysis.” (See NCDP_0026337-39, attached as Exhibit H). The NCDP is clearly evaluating the



partisan leanings of its legislative districts and the support for its Democratic candidates in those
races. The district-level analyses, summaries, compilations, and other derivative work product
incorporating support scores show what the NCDP and other Plaintiffs truly believe their chances
of success are in these districts, and bear directly on their claimed harm in this case.

I11. The requested documents are sought to rebut Plaintiffs’ claims.

The NCDP points to subpoenas issued by Legislative Defendants to contend that the
discovery at issue in this Motion was for an improper purpose—to “gather political intelligence”
from Legislative Defendants’ political adversaries. (Opposition at 9). But Plaintiffs brought a case
arguing burdens on political interests and Legislative Defendants issued subpoenas to legislators
and political organizations and consultants for the very mundane purpose of discovering Plaintiffs’
potential witnesses and information relevant to Plaintiffs’ claims.

Moreover, these subpoenas demonstrate the efforts Legislative Defendants have made to
obtain the information requested from the NCDP through this motion to compel. To date,
Legislative Defendants have obtained documents from two of the twenty-four subpoenaed
individuals and organizations. All but two of the Democratic legislators objected to the subpoenas
on the grounds of legislative privilege, and the two who did not object have yet to produce any
documents. All of the other individuals have failed to produce any documents, and only two of the
seven subpoenaed organizations have produced documents while another two are subject to a

separate motion to compel in D.C. Superior Court.? If anything, these subpoenas demonstrate that

2 Plaintiffs have objected to nearly all of these subpoenas because they were purportedly issued after the end of
written discovery, which Plaintiffs contend was April 17. Consequently, nearly every individual to whom the
Legislative Defendants have issued subpoenas have argued the subpoenas request for documents was issued late.
The April 17 deadline, however, was intended to apply to discovery from parties, Plaintiffs and the proposed
intervenors. The Rule 45 subpoenas issued by Legislative Defendants were timely served well in advance of the
May 17 deadline for the close of fact discovery.
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Legislative Defendants have exhausted all other avenues of obtaining the requested information,
information that the NCDP as a party should be compelled to produce.

IV. The NCDP cannot hide behind blanket claims of privilege to shield these highly
relevant documents from disclosure.

The NCDP’s claim of First Amendment privilege does not shield this information from
disclosure. A party asserting a claim of First Amendment privilege must first demonstrate a
“‘prima facie showing of an arguable first amendment infringement.’” Perry v. Schwarzenegger,
591 F.3d 1147, 1159 (9th Cir. 2010) (quoting Brock v. Local 375, Plumbers Int’l. Union of Am.,
860 F.2d 346, 349-50 (9th Cir. 1988)). This prima facie burden is met by showing that enforcement
of the subpoena will result in: “‘(1) harassment, membership withdrawal, or discouragement of
new members, or (2) other consequences which objectively suggest an impact on, or ‘chilling’ of,
the members’ associational rights.”” Id. (quoting Brock, F¥.2d at 350); see also Tree of Life
Christian Sch. v. City of Upper Arlington, No. 2:11-CV-00009, 2012 WL 831918, at *3 (S.D. Ohio
Mar. 12, 2012) (“[A] party must ‘demonstrate an objectively reasonable probability that disclosure
will chill associational rights.’”).

The NCDP has not met this burden. The NCDP simply asserts that the requested
information is “extraordinarily sensitive and proprietary,” (see Opposition at 12), notably without
making use of the Consent Protective Order which NCDP negotiated and allows for designating
material as “Confidential” or “Highly Confidential/Outside Attorneys’ Eyes Only.” (Consent
Protective Order (Apr. 5, 2019)). The only “chilling effect” the NCDP alleges does not pass the
sniff test. The NCDP claims “[i]f this Court were to compel production of support scores or work
product derived from them, it could jeopardize the NCDP’s ability to obtain data and analytics
from the DNC in the future.” (Opposition at 12). This is not “objectively reasonable.” Tree of Life

Christian Sch., 2012 WL 831918 at *3. There is no basis for believing that the DNC would no

11



longer work with the state party in North Carolina because it was compelled to produce the
requested information in this litigation. Notably, the DNC’s objections and its opposition brief to
the Legislative Defendants’ motion to compel directs the Legislative Defendants to seek this
information from the NCDP, and makes no threat to cut off the NCDP’s access to its data. Any
chilling effect that the NCDP may assert would be “minimized” by the protective order in this
case. See Klayman v. Judicial Watch, Inc., No. 06-cv-670, 2008 WL 11394177, at *4 (D.D.C. Jan.
8,2008).

Even if the NCDP could establish disclosure of the requested information could burden its
First Amendment rights, Legislative Defendants’ need for the information outweighs that
privilege. See AFL-CIO v. FEC, 333 F.3d 168, 176 (D.C. Cir. 2003); Int’l Action Ctr. v. United
States, 207 FR.D. 1, 4 (D.D.C. 2002) (The responding party’s “‘First Amendment claim should
be measured against the [issuing party’s] need for the information. If the former outweighs the
latter, then the claim of privilege should be upheld.””) (quoting Black Panther Party v. Smith, 661
F.2d 1243, 1266 (D.C. Cir. 1981)). In balancing the parties’ competing interests, courts may
consider the importance of the litigation, the relevance of the evidence, whether the information is
available from less intrusive sources, and the substantiality of the First Amendment rights at stake.
Perry, 591 F.3d at 1161; see also Wyoming v. U.S. Dept. of Agriculture, 208 F.R.D. 449, 455
(D.D.C. 2002). This litigation is incredibly important. The NCDP and other Plaintiffs seek to
invalidate the 2017 plans duly enacted by the North Carolina General Assembly, subjecting the
State to liability under a federal court’s standing order, the Voting Rights Act, and the Fourteenth
and Fifteenth Amendments to the United States Constitution, and violate the rights of Legislative
Defendants and Republican voters and candidates under the First and Fourteenth Amendments.

Moreover, as shown previously, the documents are “highly relevant” to the Plaintiffs’ claims in
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this case. Perry, 591 F.3d at 1161. By its own admission, “the NCDP relies upon this
extraordinarily sensitive and proprietary political data in coordinating with campaigns and in
targeting and communicating with voters, all in support of the NCDP’s mission of working to elect
Democrats to office.” (Opposition at 12). These documents, then, go to the heart of the Plaintiffs’
claims that because of the 2017 Plans, they are unable to “register voters, recruit candidates, attract
volunteers, raise money, campaign, and turn out the vote” with the end goal of persuading voters
to elect Democrats to the General Assembly. (Amend. Compl., 99 8, 219, 221). As the NCDP
noted, Legislative Defendants’ have tried to obtain these documents from other sources and are
litigating a motion to compel in D.C. Superior Court, and have been directed back to the NCDP.
The Court should order the production of these documents.

At the very least, the NCDP is required under Rule 26(b)(5) to produce a privilege log that
“describes the nature of the documents...in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the claim.” See Ohio Org. Collaborative
v. Husted, No. 2:15-CV-01802, 2015 WL 7008530, at *4 (S.D. Ohio Nov. 12, 2015) (ordering the
Democratic Party claiming First Amendment privilege to produce a privilege log referring to each
document or category of documents withheld with sufficient information to justify the invocation
of the privilege under Fed. R. Civ. P. 26(b)(5)). The NCDP’s broad objections on the grounds of
the First Amendment privilege, without identifying any specific documents being withheld on the
basis of that privilege, does not provide the court with the information it needs to perform the
necessary balancing analysis. See Educ. Fin. Council v. Oberg, No. 10-MC-0079 JDB, 2010 WL
3719921, at *5 (D.D.C. Mar. 8, 2010).

V. Conclusion

For the foregoing reasons, Legislative Defendants respectfully request that the Court enter
an Order (1) compelling NCDP to search for and produce all documents in its possession, custody,
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or control “containing District-by-District Analytics Reports, DNC Support Scores, and/or similar
or related analyses” for the legislative districts at issue in this action; (2) granting Legislative
Defendants their reasonable expenses, including attorneys’ fees, for obtaining an Order compelling
NCDP to produce the documents sought in this motion; and (3) amending the Case Management
Order to allow Legislative Defendants to re-open or take such other fact witness depositions as
may be necessary as a result of NCDP’s delay in producing these responsive documents.

This the 21st day of May, 2019.
Respectfully submitted,

BAKER & HOSTETLER, LLP

< |/ \[ 5. o
/ W / U
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E. Mark Braden*

(DC Bar #419915)
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1050 Connecticut Avenue, N.W.
Washington, DC 20036-5403
rraile@bakerlaw.com
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Telephone: (202) 861-1500
Facsimile: (202) 861-1783
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CERTIFICATE OF SERVICE
This is to certify that the undersigned has this day served the foregoing in the above titled
action upon all other parties to this cause by:
[ ] Hand delivering a copy hereof to each said party or to the attorney thereof;
[ ] Transmitting a copy hereof to each said party via facsimile transmittal;
[X] By email transmittal;

[] Depositing a copy here of, first class postage pre-paid in the United States mail, properly
addressed to:

Edwin M. Speas, Jr. R. Stanton Jones

Caroline P. Mackie David P. Gersch

P.O. Box 1801 Elisabeth S. Theodore

Raleigh, NC 27602-1801 Daniel F. Jacobson

(919) 783-6400 601 Massachusetts Ave. NW

espeas@poynerspruill.com Washington, DC 20001-3761
(202) 942-5000

Counsel for Common Cause, the North Stanton.jones@arnoldporter.com

Carolina Democratic Party, and the

Individual Plaintiffs Marc E. Elias

Aria C. Branch

700 13" Street NW
Washington, DC 20005-3960
(202) 654-6200
melias@perkinscoie.com

Abha Khanna

1201 Third Avenue

Suite 4900

Seattle, WA 98101-3099
(206) 359-8000
akhanna@perkinscoie.com

Counsel for Common Cause and the
Individual Plaintiffs

This the 21st day of May, 2019.
By: AL/ A,
Erika D. Prouty

16



EXHIBIT A



PERKINSCOIe T - rcinimos

Washington, D.C 20005-3960 PerkinsCoiecom

April 5, 2019 Amanda R. Callais

ACallais@perkinscoie.com
D. +1.202.654.6396
F. +1.202.654.9995

VIA EMAIL

Mr. Trevor Stanley

1050 Connecticut Ave, NW
Suite 1100

Washington, D.C. 20036-5403

Dear Mr. Stanley:

[ am counsel to the Democratic National Committee (“DNC”), a recipient of a third-party
subpoena (the “Subpoena™) promulgated by you on behalf of your clients, the Defendants in the
matter of Common Cause, et al. v. Lewis, et al., currently pending in Wake County Superior Court
in North Carolina. You have served identical subpoenas to two other clients that I represent, the
DCCC ak.a. Democratic Congressional Campaign Committee and the DLCC ak.a. Democratic
Legislative Campaign Committee. This letter memorializes certain conversations that we had to
discuss the Subpoena on March 20, 2019 and April 2 as well as the email that you sent on March
26, 2019, in which you modified the original Subpoena (“Modified Subpoena™). It also sets forth
the DNC’s objections to the Modified Subpoena, as narrowed by our April 2 conversation, which
supersedes the requests in the original Subpoena.

As originally issued, the Subpoena sets forth at least 19 requests for documents related to
North Carolina’s legislative redistricting processes from 2009 to the present, the RedMAP project,
communications between the DNC and numerous entities regarding legislative candidate
recruitment, fundraising, expenditures, and lobbying, Democratic performance in North Carolina,
and, in at least one instance, communications specifically related to the congressional redistricting
process. On March 19, 2019, I contacted your colleague, Andrew Avram, who is the signatory on
the Subpoena to discuss it. Mr. Avram put me in contact with you and we spoke on March 20,
2019. In that conversation I indicated to you that your subpoena was overly broad and asked for
your basis for serving all three entities. I explained that the three entities in question had different
missions, noting, for example, that the DCCC did not participate in the legislative redistricting
process, which is the subject matter of the underlying suit. Likewise, I informed you that your firm
had served a similar subpoena on the DNC in a separate partisan redistricting challenge in Ohio,
A. Phillip Randolph v. Smith, and that the DNC had maintained that there was no basis for such a
subpoena in that suit and had no documents of relevance. You stated that one argument proffered
by Plaintiffs related to the impact of the legislative map on recruitment and/or funding of
Democratic legislative candidates in North Carolina, indicating that this was why all three
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organizations were subpoenaed. You further indicated that you needed to discuss the matter with
your colleagues and would follow-up with-me regarding changes to the scope:of the Subpoena.

1 contacted you again on March 23, 2019 to inquire about your decision on the scope of the
Subpoena. On March 26, 2019, you responded with an offer to modify the Subpoena to four
requests. These requests were further modified during our April 2; 2019 conversation. The four
requests in the Modified Subpoena are set out below:

1} Copies of all analytics reports for the North Carolina Legislative districts from
2010-2012 and from 2016-2018 and corresponderice and information related
thereto, including any infotmation regardm;:, support scores, political indices,
or other assessments of lepislative districts in North Carolina.

2} All information related to candidate recruitment efforts in North Carolina from
2016 through today.

3) All information related to fundraising or expenditures in North Carolina from
2016 through today.

4) All documents that reference the Republican State Leadership Committee; the
Redlsmctmg Majority Project, or RedMAP from 2010-2012 or 2016-2018 in

connection with North Carolina.

In addition to the further modification of the aforementioned requests, on April 2, 2019,
we specifically discussed the scope of these requests as they related to the DNC. 1 explained to
you that even the Modified Subpoena, as applied to the DNC, was overly broad, unduly
burderisome, and not proportional to the needs of the case. In particular, the DNC is the national
organization of the Democratic Party and is responsible for the operation of the Democratic Party
at the national level.-See 52 U.S.C. § 30101(14). The North Carolina Democratic Party is the entity
dedicated to the day to day operations of the Democratic Party-at thé state level and to election of
Democratic candidates within the state. As a result, the North Carolina Democratic Party, a
Plaintiff in this suit, is better positioned to provide information related to the North Carolina
legislative redisiricting processés as well as the recruitment and funding of Democratic state level
candidates. The DNC does not generally engage in the direct recruitment or funding of legislative.
candidates nor does it make expenditures directly on their behalves.

1 again asked if'you had.any specific basis for seeking information from the DNC that could
further narrow the Modified Subpoena requests. You stated that your basis for serving the
Modified Subpoena was to address the aforementioned argument proffered by the. Plaintiffs
regarding the ability to recruit and fund Democratic candidates in North Carolina. | explained that
if such information is in fact relevant to your case, it could be produced by the North. Carolina
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Democratic Party, and that burdening a third-party with such a request was not proportional to the
needs of the case. You then stated that it was your understanding that the DNC had partisan scores
for legislative districts in Norih Carolina, and that you had recently attended a fundraiser in which
you heard ‘Chairman Tom Perez talk about the importance of redistricting. Inresponse, I explalncd
that to the extent the DNC has any partisan scores for legislative districts not only is. that
information highly privileged under the First Amendment, but it also only serves as a basis for
vour first request, not the other requests that you included. You would not withdraw the subpoena
or the other three requests for the DNC.,

Accordingly, the DNC now proffers these objections to the Modified Subpoena.

Rk 2]

GENERAL OBJECTIONS

The following objections are based on the information and documents currently available
to the DNC. The DNC reserves the right to alter, supplement, amend, or otherwise modify its
objections based on later recollections, the recollections of persons presently unidentified or
unavailable, or the discovery of additional documents or information. Nothing in these objections
or responses can be taken as an admission that the DNC agrees with Defendants” use or
intetpretation of terms. These responses are based on the DNC’s understanding of each individual
request. To the extent Defendants assert an interpretation of any request that is inconsistent with
the DNC’s understanding, the DNC reserves the right to supplement ifs objections.

1. The DNC objects to eacl and every request in the Modified Subpoena to the extent
that it seeks documents that are not relevant to the claims and defenses-asserted in the undeilying
action, are not likely to lead to the discovery of admissible evidence in the underlying action and
are not proportionable 1o the needs of the case. In particular, the DNC is the national organization
of the Democratic Party and is responsible for the operation of the Democratic Party at the national
level. See 52 U.S.C. § 30101(14). The North Carolina Democratic Party is the-entity dedicated to
the day io-day operations of the Democratic Party at the state level and to election of Democratic
candidates within the state. As a result, the North Carolina Democratic Party, a Plaintiff in this
suit, is better positioned to provide information related to the North Carolina legislative
redistricting processes, 2017 state legislative map, and the recruitment and funding of Democratic
state level candidates. It is unlikely that the DNC has any information relevant to the subject matter
of this Jawsuit, the questions before the court, or is capable of leading to the discovery of any such
information.

2. The DNC objects to the Modified Subpoeena to the extent that it purports to impose
obligations greater than those imposed by Rules 26 and 45 of the North Carolina Rules of Civil
Procedure and D.C. Superior Court Rules 26 and 45.
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3. The DNC objects to the Modified Subpoena to the extent that it seeks materjals that
are not within its possession, custody, or control.

_ 4, The DNC objects to the Modified Subpoéna. pursuant to Rule 26 of the North
Carolina Rules of Civil Procedure and D.C. Superior Court Rule 26 to the extent it seeks
documents and materials protected by. the aftorney work product doctrine; the attorney-clienm
privilege, a joint or common interest privilege, the First Amendment associational privilege, or
any other privilege recognized by law, to. which no exception or waiver applies.

5. The DNC objeets to the Modified Subpoena to the extent it calls for disclosure of
the DNC’s confidéntial or proprietary business information, trade secrets, or commercially
sensitive information.

6. The DNC obijects to the Modified Subpoena to the extent it seeks materials that are
publicly available, more easily obtained from sources other than the DNC, or equally or more
easily available to the parties in this action. To the extent the Modified Subpoena requests
information regarding the alleged activities of the Plaintiffs Common Cause, the North Carolina
Democratic Party, or any of the twenty-two individual Plaintiffs, the Plaintiffs can provide such
information. To the extent that the Modified Subpoena requests information regarding candidate
recruitment, funding, expenditures, or Democratic performance in North Carolina, the Plaintiffs
can also provide such information, or it can be garnered from public sources.

7. The DNC objécts to the Modifiéd Subpoena 1o the extent: (1) it is overbroad; (2)
the discovery sought is unreasonably cumulative or duplicative or is obtainable from another.
source that is more convenient—such as the Plaintiffs—Iess burdénseme, or less expensive; (3)
the burden or expense of any demand outweighs its likely benefit and, as such, is not
proportionable to the needs of the case; or (4) it is unduly burdénsome.

8. The DNC objects to the Modified Subpoena to the extent it seeks discovety of
information from sources that are not reasonably accessible in light of the burdens or costs required
o 1dcnt1f_y, locate, restore, review, and produce whatever respensive information may be found.

9. The DNC objects to the definition of “document” in the Modified Subpoena to the-
extent it exceeds the scope of what is allowed by the North Carolina Rules of Civil Procedure or
the D.C. Superior Court Rules of Civil Procedure.

10.  Each of these General Objections is hereby specifically incorporated into each set
of the Specific Objections and Responses, set forth below.
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SPECIFIC OBIECTIONS

REQUEST NO. 1: Copies of all analytics reports for the North Carolina Legislative
districts from2010-2012 and from 2016-2018 and corfespondence and information related thereto,
including any information regarding support scores, political indices, or other assessments: of
legislative districts in North Carolina.

OBJECTION TO REQUEST NO. 1: The DNC incorporates.the General Objections set
forth above. The: DNC objects to Request Nuniber 1 because it is overly broad and seeks
information that is not relevant to this case and is unlikely to lead to the discovery of admissible
evidence. This:action concerns the constitutionality of the 2017 North Carolina legislative map.
Support scores, political indices, or other assessments of legislative districts by a third-party will
not inform the courtas to the map’s constitutionality, nor are they likely to lead io the discovery
of information that would do so..

The DNC further objects to this request to the extent it seecks documents and materials
protected by the attorney work product doctrine, the attorney-client privilege, and the common or
joint interest doctrine, as well as the First Amendment privilege. The First Amendment prohibits
disclosure, among other things, of a political organizations’ internal plans, financial plans,
strategies, polling data, and political tactics as well as comumunications with strate gic paitners. See,
e.g., Am. Fed'n of Laboi & Cong. of Indus. Organizations v. Fed. Election Comm'n,333 F 3d 168,
17576 (D.C. Cit. 2003); Arizona v. Arpaio, 314 FR.D. 664, 67273 (D. Ariz. 2016); Ohio
Organizing Collaborative, et al. v. Husted, et al., No. 15-1802 (5.D. OH Now. 12,2015}, ECF No.
69. The DNC further objects to Request Number 1 to the extent it calls for disciosure of the DNC’s
confidential or proprietary business information, trade secrets, or commercially sensitive
information.

The DNC further objects to Request Number 1 because the burdens of praducing the
requested information would significantly outweigh the beneflis of any such production and, as
such, the request is not proportionable to the needs of the case and unduly burdens the DNC.

The DNC further objects to the extent that Request Number 1 seeks information that is
otherwise available o the parties through discovery.

REQUEST NO 2: All information related to candidate recruitment efforts in North
Carolina from 2016 througli today.

OBJECTION TO REQUEST NO. 2: The DNC incorporates the General Objections set
forth above, The DNC objects to Request Number 2 because it is overly broad and seeks:

information that is not refevant to this case and js unlikely to lead to the discovery of admissible:
evidence. In particular, this action concerns the 2017 North Carolina state legislative map, yet
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Request Number 2 seeks inforrnation related to “all” candidate recruitment efforts in North
Carolina and. is not limited to legislative candidates. The DNC is the national organization of the
Democratic Party and is responsible for the operation of the Democratic Party at the national level.
See 52 U.S.C. § 30101(14). The DNC does not generally engage in the direct recruitment of state
legislative candidates and is unlikely to have information responsive to this request. The: North
Carolina Demiocratic Party, a Plaintiff in this suit, is the entity dedicated to the day to day
operations of the Democratic Party at the staie level and to election of Democratic caididates
within the state. As such, the DNC is not the proper party to seek such information from.

The DNC further objects to this request to the extent it seeks documents and materials
protected by the attorney work product doctrine, the attorney-client privilege, and the common or
joint interest doctrine, as well as the First Amendment privilege. The First Amendment prohibits
disclosure, among other things, of a political organizations’ internal plans, financial plans.
strategies, polling data, and political tactics as well as communications with strategic partners. See,
é.g., Am. Fed'n of Labor & Cong. of Indus. Organizaiionsy. Fed. Election Comm'n, 333 F.3d 168,
175-76 (D.C. Cir. 2003); Arizona v. Arpdio, 314 FR.D. 664, 672-73 (D. Ariz. 2016); Ohio
Organizing Collaborative, et al. v. Husted, et al., No. 15-1802 (8.D. OH Nov. 12, 2015), ECF No.
69. The DNC further objects to Req_ue_sl_Nun_lbe_r 2 because the burdens of producing the requested
information would significantly outweigh the benefits of any such production and, .as such, the
request is not proportionate to the needs of the case and unduly burdens the DNC.

The DNC further objects to the extent that Request Number 2 secks information that is
otherwise available to the parties through discovery.

REQUEST NO. 3: Al information related to fundraising or expenditures in North
Carolina from 2016 through today.

OBJECTION TO REQUEST NO. 3: The DNC in'cOrporates the General Objections set
forth above. The DNC objects to Request Number 3 because it is overly broad and seeks
information that is not relevant to this case and s unlikely to Jead to the discovery of admissible
evidence. In particular, this action concerns the 2017 North Carolina legislative map, yet Request
Number 3 seeks information related to “all” fundraising or expenditures in North Carolina and is
not limited to legislative candidates. The DNC is the national organization of the Democratic Party
and is responsible for the operation of the Democratic Party at the national level. See 52 U.S.C. §
30101¢14). The North Carolina Democratic Party, a Plaintiff in this suit, 1s the entity dedicated to
the day to day operations of the Democratic Party at the state level and to election of Democratic
candidates within the state. As such the DNC is not the proper party to seek such information from.

The DNC further objects to this request to the extent it seeks documents and materials
protected by the attorney work product doctrine, the attorney-client privilege. and the common or
joint interest doctrine, as well as the First Amendment privilege. The First Amendment prohibits
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disclosure, among other things, of the sources and uses.of a political organizations funds, Buckley
v. Valeo, 424 U.8. 1, 64-68 (1976), as well as its internal plans, financial plans, strategies, polling
data, and political tactics as well as communications with strategic partners. See, e.g., Am. Fed'n
of Labor & Cong. of Indus. Organizations v. Fed. Election Comm 'n, 333 F.3d 168, 175-76 (D.C.
Cir. 2003); Arizona v. Arpaio, 314 FR.D. 664, 672-73 (D. Ariz. 2016), Qhio Organizing
Collaborative, et al. v. Husted, et al., No. 15-1802 (S.ID. OH Nov, 12, 2015), ECF No. 69.

The DNC further objects to Request Number 3 because the burdens of producing the
requested information would significantly outweigh the benefits of any such production and, as
such, the request is not proportionate to the needs of the case and unduly burdens the DNC.

_ The DNC further objects to the extent that Request Number 3 seeks information that is
otherwise available to the parties through discovery and/or is publicly available to the parties at
www. NCSBE.gov and/or www.FEC.gov.

REQUEST NO. 4: All documents that reference- the Republican State Leadership
Committee, the Redistricting Majority Project, or RedMAP from 2010-2012 or 2016-2018 in
connection with North Carolina.

OBJECTION TO REQUEST NO. 4: The DNC incorporates the Genéral Objections set
forth above. The DNC objects to Request Number 4 because it is overly broad and seeks
information that is'not relevant Lo this case and is uniikely to lead to the discovery of ‘admissible
evidence. In particular, this action coneerns the constitutionality of the 2017 North Carolina
legislative map. Documents referencing the aforementioned entities in the DNC’s possession will
not inform the court as to the map’s Lonstitunonalzty nor are they likely to lead to the discovery
of information that would do so. Moreover, the DNC is the national organization of the Democratic
Party and is responsible for the operation of the Démocratic Party at the national level. See 52
U.S.C. § 30101(14), The North Carolina Democratic Party, a Plaintiff in this suit, is the entity
dedicated to the day to day operations of the Democratic Party at the state level and to election of
Democratic candidates within the state. As such, the DNC is not the proper party to seek such
informatton from.

The DNC further objects to this request to the extent it seeks documents.and materials
protected by the attorney work product docirine, the attorney-client privilege, and the cominon or
joint interest doetrine, as well as the First Amendment privilege. The First Amendment prohibits
“disclosure, -among other things, of a pelitical organizations’ internal plans, financial plans,
strategies, polling data, and political tactics as well as communications with strate gic partners. See,
e.g., Am. Fed'n of Labor & Cong. of Indus. Organizations v. Fed. Election Comm’n, 333 F.3d 168,
175-76 (D:C. Cir. 2003); Arizona v. Arpaio, 314 F.R.D. 664, 672-73 (D. Ariz. 2016); Ofiio
Organizing Collaborative, et al. v. Husted, et al., No. 15-1802 (S.D. OH Nov. 12, 2015), ECF No..

69.
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The DNC further objects to Request Number 4 because the burdens of producing the
requested information would significantly outweigh the benefits of any such production and, as
such, the request is not proportionate to the needs of the case and unduly burdensome to the DNC.

The DNC further objects to the extent that Request Number 4 secks information that is
otherwise available to the parties through discovery.

Sincerely,

Amanda R. Callais

Barking Coae LLP
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
COMMON CAUSE, et al.,
Plaintiffs,
V.
CASE NO. 2019 CA 001475 2
REPRESENTATIVE DAVID R. LEWIS, IN Judge Heidi M. Pasichow
HIS OFFICIAL CAPACITY AS SENIOR Next Event: None

CHAIRMAN OF THE HOUSE SELECT
COMMITTEE ON REDISTRICTING, et al.,

Defendants.

RESPONDENTS’ OPPOSITION TO PETITIONERS’ MOTION TO COMPEL
PRODUCTION OF DOCUMENTS IN RESPONSE TO SUBPOENAS ON THE
DEMOCRATIC NATIONAL COMMITTEE AND THE DEMOCRATIC
CONGRESSIONAL CAMPAIGN COMMITTEE

INTRODUCTION

Five Republican leaders and representatives of the North Carolina legislature! seek to
compel production of internal strategic political documents and confidential proprietary
information from their political rivals the Democratic National Committee (“DNC”) and the
Democratic Congressional Campaign Committee (“DCCC”). The information sought is not only
highly sensitive political information going to the heart of the DNC’s and DCCC’s political
strategy, but it is at the core of their First Amendment right of association and speech and is
protected from disclosure. Moreover, the requested information is not even remotely relevant to
the underlying lawsuit, because neither the DNC nor the DCCC had any involvement in the
challenged North Carolina redistricting process that is the subject of the underlying litigation, nor
could the information they possess bear on Plaintiffs’ claims. Indeed, the tangential nature of the

information requested coupled with its highly sensitive and competitive nature makes it clear that

' Representative David R. Lewis, Senator Ralph E. Hise, Jr., Speaker of the North Carolina House Timothy
R. Moore, and President Pro Tempore of the North Carolina Senate Philip E. Berger (the “Legislative
Defendants”).



this is more than simply a discovery request; it is a baseless fishing expedition orchestrated by the
DNC’s and DCCC'’s political opponents in an attempt to at best harass, and at worst obtain
confidential and protected information to advance the Republican political agenda. The First
Amendment bars such baseless requests except upon the most extraordinary showing that the
information sought is “crucial” to the underlying lawsuit brought against them, see Black Panther
Party v. Smith, 661 F.2d 1243, 1268 (D.C. Cir. 1981), cert. granted and vacated as moot 458 U.S.
1118, a showing that the Legislative Defendants do not and cannot even begin to make here.

Even beyond the First Amendment’s clear protection of these documents, the Legislative
Defendants broad foray into the DNC’s and DCCC'’s internal strategies, communications, and
finances is also unduly burdensome and far out of proportion to the needs of the underlying
litigation, failing to qualify for compelled or voluntary production even under typical discovery
rules and protections. Counsel for Legislative Defendants, Baker & Hostetler LLP, is also well
aware of this, because they engaged in a similar futile and baseless attempt to obtain the DNC’s
internal files in an unrelated redistricting suit just last fall. As a result, the DNC spent tens of
thousands of dollars responding to those subpoenas and in the end produced only publicly available
and utterly irrelevant newspaper articles, because, as it had explained to these same counsel, the
DNC had no involvement in the redistricting at issue. This Court should prevent the Legislative
Defendants and their counsel from abusing the subpoena power by once again seeking from their
direct political competitors highly sensitive internal plans, strategies and finances that are utterly
irrelevant to the cases they defend and should deny the pending Motion to Compel (“Motion”).

BACKGROUND FACTS

On March 8, 2019, counsel for the Legislative Defendants issued subpoenas to the DNC,
DCCC (collectively, the “Committees”), and the Democratic Legislative Campaign Committee
(“DLCC”) in connection with Common Cause v. Lewis, No. 18 CVS 014001 (N.C. Superior Court

filed Nov. 13, 2018) (the “North Carolina Litigation™), a partisan gerrymandering case challenging



North Carolina’s legislative? district plans. The North Carolina Democratic Party (“NCDP”’) and
other interested parties brought the underlying litigation against the Legislative Defendants and
others in North Carolina. Pet’rs’ Mot. to Compel, Ex. B. The DNC, DCCC, and DLCC are separate
legal entities from NCDP and are not parties to, nor have they had any involvement in that litigation
outside of these subpoena requests. Indeed, the DNC operates on a national level and the DCCC
focuses on congressional elections for the U.S. House of Representatives. Neither entity
participated in the redistricting of the state legislature in North Carolina.

In the North Carolina Litigation, the Plaintiffs, including the NCDP, challenge North
Carolina’s 2017 state House and Senate district plans as partisan gerrymanders in violation of the
state’s constitution.® Plaintiffs allege that Republican legislators in the North Carolina General
Assembly used partisan data and prior election results to draw the 2017 plans and pack Democratic
voters into a limited number of Democratic-majority districts while cracking the remaining
Democratic voters among large Republican-majority districts with the discriminatory intent to
dilute their voting strength. See Pet’rs’ Mot. to Compel, Ex. A (“Compl.”), 99 126—88. Plaintiffs
further allege that the 2017 plans had the effect of causing Republican candidates to win a majority
of state legislative seats despite Democrats winning a majority of the statewide vote. See id. 9 3,
189-96 (explaining that the 2017 plans cause plaintiffs and other Democratic voters to be entirely
shut out of the political process). To support its standing, NCDP alleges that its organizational
purposes are “(i) to bring people together to develop public policies and positions favorable to
NCDP members and the public generally, (ii) to identify candidates who will support and defend
those policies and positions, and (iii) to persuade voters to cast their ballots for those candidates.”
Id. 9 8. NCDP asserts that the 2017 plans “frustrate and burden NCDP’s ability to achieve its

essential purposes and to carry out its core functions, including registering voters, attracting

2 The term “legislative” refers only to the state legislature, whereas “congressional” refers to the U.S.
House of Representatives.

3 The 2017 plans were drawn after federal courts struck down some of the districts drawn in 2011 as
unconstitutional racial gerrymanders. Covington v. North Carolina, 316 F.R.D. 176, 176-78 (M.D.N.C.
2016), aff’d, 137 S. Ct. 2211 (2017).



volunteers, raising money in gerrymandered districts, campaigning, turning out the vote, and
ultimately electing candidates.” Id. Thus, “NCDP must expend additional funds and other
resources than it would otherwise to combat the effects” of the 2017 plans. /d.

The March 8, 2019 Subpoenas (“Original Subpoenas’) sought the production of nineteen
categories of documents related to North Carolina’s legislative redistricting processes from 2009
to the present, the RedMAP project, communications between the Committees and numerous
entities regarding legislative candidate recruitment, fundraising, expenditures, and lobbying,
Democratic performance in North Carolina, and, in at least one instance, communications
specifically related to the congressional redistricting process. Pet’rs’ Mot. to Compel, Ex. B. In
response, counsel for the three entities met and conferred with counsel for the Legislative
Defendants, explaining that the Original Subpoenas called for highly confidential and proprietary
information that the First Amendment protected from disclosure, were overly broad and
burdensome, and that the entities did not participate in, and thus had no documents relevant to, the
legislative redistricting process—the subject of the underlying litigation. /d., Exs. C, D. Counsel
also pointed out that the same law firm, Baker & Hostetler LLP, representing the Legislative
Defendants served two similar third-party subpoenas on the DNC just last fall in a separate partisan
redistricting case in Ohio, Ohio A. Phillip Randolph Institute v. Smith, No. 18-00357 (S.D. Ohio
filed May 23, 2018), and that the DNC similarly had informed them that there was no basis for the
subpoenas in that suit and it had no relevant documents. /d., Ex. C.

In response to the initial meet and confer, on March 25, 2019, the Legislative Defendants
modified the Original Subpoenas to seek four categories of documents (“Modified Subpoena”).
On April 2, 2019, counsel held a subsequent meet and confer, and counsel for the Committees
reiterated that the requests still sought information highly protected by the First Amendment,
remained overly broad and unlikely to produce relevant information, and were particularly
inappropriate as to the DCCC and DNC. Specifically, counsel explained that the DCCC is
“dedicated to the election of congressional candidates” and thus “would have no information

related to the North Carolina legislative redistricting processes” and does not engage in
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recruitment, fundraising, and expenditures for legislative candidates. /d., Ex. D (emphasis added).
Further, the DNC, which “is the national organization of the Democratic Party and is responsible
for the operation of the Democratic Party at the national level,” see 52 U.S.C. § 30101(14), does
not generally engage in direct recruitment, fundraising, or expenditures for legislative candidates.
Id., Ex. C (emphasis added). As such, with respect to the requests for both entities, NCDP is better
positioned to provide the information sought if actually relevant. /d., Exs. C, D.

In response, the Legislative Defendants’ counsel stated that his only “basis for serving the
Modified Subpoena requests was to address the aforementioned argument by [NCDP] regarding
the ability to recruit and fund Democratic candidates in North Carolina.” Id., Exs. C, D. With
respect to the DNC, the Legislative Defendants’ counsel stated that “it was his understanding that
the DNC had partisan scores for legislative districts in North Carolina, and that [he] had recently
attended a fundraiser in which he heard [DNC] Chairman Tom Perez talk about the importance of
redistricting,” without explaining the relevance to the underlying North Carolina Litigation. /d.,
Ex. C. In response, counsel for the Committees’ explained “that to the extent the DNC has partisan
scores for legislative districts not only is that information highly privileged under the First
Amendment, but it also only serves as a basis for the first request, not the other requests.”* Id.
Counsel for the Legislative Defendants would not withdraw the Modified Subpoena or other three
requests for the DNC. /d. As to the DCCC, counsel for the Committees explained that it has none
of the requested information related to legislative races and federal congressional races are not the
subject of [the underlying] suit,” Id., Ex. D. Counsel then requested that the Legislative
Defendants’ counsel withdraw the Modified Subpoena as to the DCCC, but he refused to do so.
1d.

The resulting subpoena requests were:

1) Copies of all analytics reports for the North Carolina Legislative districts
from 2010-2012 and from 2016-2018 and correspondence and information
related thereto, including any information regarding support scores,

4 Neither the DCCC nor the DNC has “partisan scores” for legislative districts.
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political indices, or other assessments of legislative districts in North

Carolina.

2) All information related to candidate recruitment efforts in North Carolina
from 2016 through today.

3) All information related to fundraising or expenditures in North Carolina
from 2016 through today.

4) All documents that reference the Republican State Leadership Committee,
the Redistricting Majority Project, or RedMAP from 2010-2012 or 2016-
2018 in connection with North Carolina.

Id., Exs. C, D (the Modified Subpoenas).

Nevertheless, as counsel indicated, even these Modified Subpoena requests still sought
privileged information and remained overly broad, unduly burdensome, and not proportional to
the needs of the case. Accordingly, on April 5,2019, the Committees served their objections to the
Modified Subpoenas, specifically stating that the requests sought privileged, confidential,
proprietary information protected by the First Amendment and were not relevant to the underlying
North Carolina Litigation. Id., Exs. C, D. The DCCC repeatedly explained that it has no
involvement in legislative elections and thus would have no information related to legislative
redistricting. Id., Ex. D. Similarly, the DNC stated that NCDP was the proper party to seek the
requested information from. Id., Ex. C. Further, because the Committees were third parties to the
North Carolina Litigation, the objections reiterated that the Modified Subpoenas were unduly
burdensome and not proportional to the needs of the underlying case. On May 3, 2019, nearly a

month later, the Legislative Defendants filed their Motion.

5 The Legislative Defendants also issued a Modified Subpoena to the DLCC seeking the same four
categories of documents. Pet’rs” Mot. to Compel, Ex. E. The DLCC objected to the requested production
but agreed to respond to the request on a rolling basis beginning on April 11, 2019 and has been producing
documents in response to the Modified Subpoena since that time. /d., Ex. F. The DLCC, however, has not
waived any of its objections. /d.



ARGUMENT

L The First Amendment Protects the Committees from Disclosing Documents in
Response to the Modified Subpoena Requests.

The Legislative Defendants’ Motion seeks to compel production of highly sensitive,
confidential, proprietary documents central to the DNC and DCCC'’s strategic interests. A plain
reading of the Modified Subpoena demonstrates that the information sought—data analytics,
internal correspondence, political data and indices, political support scores, other assessments,
fundraising, expenditures, recruitment, and strategic plans—goes to the heart of both
organizations’ political missions and therefore to the core of the First Amendment’s protections.®
Indeed, the Legislative Defendants concede that the First Amendment protects these documents.
Pet’r’s Mot. to Compel at 14-19. At the same time, the Legislative Defendants have not shown,
and cannot show, that the documents they seek are likely to be marginally relevant—much less
crucial—to the claims or defenses asserted in the underlying North Carolina Litigation. See Black
Panther Party, 661 F.2d at 1268 (D.C. Cir. 1981), cert. granted and vacated as moot 458 U.S.
1118;” see also Perry v. Schwarzenegger, 591 F.3d 1126, 1141 (9th Cir. 2009). This is a required
showing and their failure to make it is fatal to their request. Compelled disclosure of this sensitive
information—particularly to the Committees’ direct political opponents, including Republican
elected officials—for no purpose related to the underlying litigation amounts to harassment, abuse
of the subpoena power, and would undeniably chill the DNC’s and DCCC’s ability to exercise
their First Amendment rights by disclosing internal strategy, communications, the identity of their

supporters, and proprietary information.

¢ In addition to being protected by the First Amendment the documents sought are also protected by the
attorney-client and/or work-product privileges.

7 Even though the Black Panther decision was later vacated as moot, there is no suggestion in later case
law in this Circuit that its reasoning or analysis has been rejected or abandoned by the D.C. Circuit Court
of Appeals. Int’l Action Ctr. v. United States, 207 F.R.D. 1, 3,3 n.6 (D.D.C. 2002) (applying Black Panther
Party balancing inquiry to First Amendment privilege claim).
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A. Disclosure Would Infringe on the Committees First Amendment Rights.

The “‘right of individuals to associate for the advancement of political beliefs’ is
fundamental.” S.F. Cnty. Democratic Cent. Comm. v. Eu, 826 F.2d 814, 827 (9th Cir. 1987)
(quoting Williams v. Rhodes, 393 U.S. 23, 30 (1968)); see also NAACP v. Alabama, 357 U.S. 449,
460 (1958) (“Effective advocacy of both public and private points of view, particularly
controversial ones, is undeniably enhanced by group association.”); Int’l Soc’y for Krishna
Consciousness, Inc. v. Lee, No. 75 Civ. 5388 (MJL), 1985 WL 315, at *8 (S.D.N.Y. Feb. 28, 1985)
(“ISKCON”) (“[ T]he right of associational privacy [applies to] compelled disclosure of the identity
of an association’s members or sympathizers”).“Implicit in the right to associate with others to
advance one’s shared political beliefs is the right to exchange ideas and formulate strategy and
messages, and to do so in private.” Perry, 591 F.3d at 1142. “The Supreme Court has long
recognized that compelled disclosure of political affiliations and activities can impose just as
substantial a burden on First Amendment rights as can direct regulation.” AFL-CIO v. Fed.
Election Comm’n, 333 F.3d 168, 175-77 (D.C. Cir. 2003) (prohibiting disclosure of a political
organizations’ “internal planning materials,” because doing so would “frustrate those groups’
decisions as to how to organize . . . [themselves], conduct . . . [their] affairs, and select . . . [their]
leaders, as well as their selection of a message and . . . the best means to promote that message”
(quoting Eu v. San Francisco County Democratic Central Committee, 489 U.S. 214, 230-31 & n.
21 (1989)). Accordingly, the “First Amendment protects political association as well as political
expression. . ..” Perry, 591 F.3d at 1139. Indeed, that protection is so strong that courts regularly
prohibit the disclosure of a political organization’s “internal planning materials,” AFL-CIO, 333
F.3d at 177, “financial, donor, membership, and strategic information,” The Ohio Org.
Collaborative v. Husted, No. 2:15-CV-01802, 2015 WL 7008530, at *3 (S.D. Ohio Nov. 12,
2015), communications with its members and affiliates, the sources and uses of its funds—the very
materials the Legislative Defendants seek in the instant motion..

The First Amendment privilege is analyzed under a two-part framework. Perry, 591 F.3d

at 1140. First, the party asserting the privilege must make a prima facie showing of “arguable first
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amendment infringement”—i.e., that compelled discovery will result in “harassment, membership
withdrawal, or discouragement of new members,” or “consequences which objectively suggest an
impact on, or ‘chilling’ of, the members’ associational rights.” Id. (quoting Brock v. Local 375,
Plumbers Int’l Union of Am., 860 F.2d 346, 349-50 (9th Cir. 1988)); see also Black Panther Party,
661 F.2d at 1267-68 (holding that litigant seeking protection need not prove to a certainty that
First Amendment rights will be chilled).

Second, once this showing is made, the burden shifts to the party seeking discovery and
the question becomes “whether the party seeking the discovery has demonstrated an interest in
[that discovery] . . . sufficient to justify the deterrent effect on the free exercise of the
constitutionally protected right of association.” Perry, 591 F.3d at 1141 (quotation marks and
alterations omitted); accord Tree of Life Christian Sch. v. City of Upper Arlington, No. 2:11-CV-
00009, 2012 WL 831918, at *3 (S.D. Ohio Mar. 12, 2012) (quoting Perry, 591 F.3d at 1161). The
Court balances these interests, taking into account the importance of the litigation, how important
the information sought is to the case, whether there are less obtrusive ways to obtain the
information, and the “substantiality of the First Amendment interests at stake[.]” Perry, 591 F.3d
at 1141. The D.C. Circuit has emphasized that “[t]he interest in disclosure will be relatively weak
unless the information goes to ‘the heart of the matter,” that is, unless it is crucial to the party’s
case. . .. Mere speculation that information might be useful will not suffice; litigants seeking to
compel discovery must describe the information they hope to obtain and its importance to their
case with a reasonable degree of specificity.” Black Panther Party, 661 F.2d at 1268 (emphases
added) (internal citations omitted); see Anderson v. Hale, No. 00 C 2021, 2001 WL 503045, at *4
(N.D. Ill. May 10, 2001) (“[T]he inquiring party must show that the information sought is so
relevant that it goes to the ‘heart of the matter’; that is, the information is crucial to the party’s
case”); see also Perry, 591 F.3d at 1141 (the “party seeking the discovery must show that the
information sought is highly relevant to the claims or defenses in the litigation—a more demanding
standard of relevance than that under [Rule] 26(b)(1).”) (emphasis added); Club v. BNSF Ry. Co.,
No0.C13-0967-JCC, 2016 WL 4528452, at *2 (W.D. Wash. Aug. 30, 2016) (same); Tree of Life
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Christian Sch., 2012 WL 831918, at *3 (same). In addition, the D.C. Circuit has held that “[e]ven
when the information sought is crucial to a litigant’s case, disclosure should be compelled only
after the litigant has shown that he has exhausted every reasonable alternative source of
information.” Black Panther Party, 661 F.2d at 1268 (emphasis added).

Here, the Legislative Defendants’ sweeping requests for the Committees’ highly sensitive
political information falls squarely within the First Amendment privilege and would be of little
relevance—Ilet alone crucial—to this case. Indeed, Modified Requests 1 and 2 seeks copies of

29 ey

“analytics reports,” “internal correspondence and information related thereto,

29 ¢¢

support scores,
political indices, or other assessments of legislative districts” as well as information related to the
Committees’ political recruiting efforts. Pet’rs’ Mot. to Compel, Exs. C, D. On the face of the
request, it is obvious that all of the requested information constitutes “internal planning materials”
that allow the DNC and the DCCC to perform their core political missions of electing Democratic
candidates to office. The Legislative Defendants’ effort to compel the Committees to disclose their
highly sensitive, confidential, internal proprietary data and assessments—information that would
only be useful to the Legislative Defendants for reasons wholly unrelated to the North Carolina
Litigation—would force the Committees to have to change the way they operate to advance their
missions, given that their direct political opponent would have a roadmap for their strategy. AFL-
CIO0, 333 F.3d at 177-78 (quoting Eu, 489 U.S. at 230-31 & n. 21).% While entirely irrelevant to
the underlying litigation, these documents are highly crucial to the Committees’ internal operations
and execution of their missions to support the election of Democratic candidates to office—core

First Amendment protected political expression and association activities.

8 See also Perry, 591 F.3d at 1142 (“Compelling disclosure of internal campaign communications can chill
the exercise of these rights.”); Wyoming v. U.S. Dept. Of Ag., 208 F.R.D. 449, 454-55 (D.D.C. 2002)
(disclosure of “internal communications and communications among various groups . . . would have a
potential ‘for chilling the free exercise of political speech and association guarded by the First
Amendment’”) (quoting Fed. Election Comm. v. Machinists Non—Partisan Polit. League, 655 F.2d 380,
388 (D.C. Cir. 1981)); Dunnet Bay Construction Co. v. Hannig, No. 10-CV-3051, 2011 WL 5417123, at
*5 (C.D. Ill. Nov. 9, 2011) (“[Dlisclosure of private internal communications among [political
organization’s] staff, volunteers, and supporters would have a chilling effect on their rights by discouraging
them from communicating candidly.”); ISKCON, 1985 WL 315, at *8 (same).
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Likewise, Modified Request 3 seeks information about the Committees fundraising and
contributions, which plainly seeks protected financial information.” And Request 4 seeks
documents referencing political opponents of both organizations—which necessarily include
highly sensitive communications, internal deliberations, or plans. The disclosure of this
information would put the Committees at a competitive disadvantage by revealing to their political
opponents their internal election-related operations and their plans and strategies. Such
information is at the heart of the First Amendment privilege.!® Indeed, producing any of these
documents will reveal the Committees’ confidential internal operations and strategies, inhibiting
their abilities to effectively perform their missions and undoubtedly chilling their internal
communications. AFL-CIO, 333 F.3d at 177 (stating the First Amendment prohibits the compelled
disclosure of the internal plans and communications Legislative Defendants seek because it would
“frustrate [Plaintiffs’] decisions as to how to organize . . . [themselves], conduct . . . [their] affairs,
and select . . . [their] leaders, as well as their selection of a message and . . . the best means to

promote that message.” (quoting Eu, 489 U.S. at 230-31 & n. 21)). !!

% See, e.g., Buckley v. Valeo, 424 U.S. 1, 66 (1976) (“[T]he invasion of privacy of belief may be as great
when the information sought concerns the giving and spending of money as when it concerns the joining
of organizations, for [f]inancial transactions can reveal much about a person’s activities, associations, and
beliefs.” (quotation omitted)); Tree of Life Christian Sch., 2012 WL 831918, at *3 (prohibiting discovery
of information related to plaintiff’s donors because “it is highly possible, if not probable, that this could
hinder [p]laintiff’s ability to receive donations in the future”); Independence Inst. v. Gessler, No. 10-cv-
00609-PAB-MEH, 2011 WL 809781, at *2 (D. Colo. Mar. 2,2011) (denying motion to compel by Colorado
Secretary of State seeking plaintiff’s “internal associational activities, including budgetary information,
sources of financing, the identities of its contributors and the corresponding amounts contributed”); In re
Heartland Inst., No. 11 C 2240, 2011 WL 1839482, at *2 (granting on First Amendment grounds motion
to quash subpoena seeking donor information); ISKCON, 1985 WL 315, at *8 (“[T]he right of associational
privacy [applies to] compelled disclosure of the identity of an association’s members or sympathizers, and
to compelled disclosure of the sources or uses of an organization’s funds.”).

10 See AFL-CIO, 333 F.3d at 177 (compelling disclosure of political organization’s internal planning
materials would have chilling effect on First Amendment rights); Ohio Org. Collaborative, 2015 WL
7008530, at *3-4 (First Amendment privilege prevented compelled disclosure of strategic information).

' See also Perry, 591 F.3d at 1142 (“Compelling disclosure of internal campaign communications can chill
the exercise of these rights.”); U.S. Dept. Of Ag., 208 F.R.D. at 454-55 (disclosure of “internal
communications and communications among various groups . . . would have a potential ‘for chilling the
free exercise of political speech and association guarded by the First Amendment’”) (quoting Fed. Election
Comm, 655 F.2d at 388; Dunnet Bay Construction Co., 2011 WL 5417123, at *5 (“[D]isclosure of private
internal communications among [political organization’s] staff, volunteers, and supporters would have a
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In sum, the First Amendment prohibits the compelled disclosure of the information the
Legislative Defendants seek. Compelling the disclosure of this information would force
Respondents, and future litigants, to choose between protecting the privacy of their confidential
information and exercising their First Amendment right to associate for the purposes of litigation.
See NAACP v. Button, 371 U.S. 415, 429 (1963) (“[A]ssociation for litigation may be the most
effective form of political association.”). As explained below, the Legislative Defendants have not

and cannot justify their need for this information, and their Motion should therefore be denied.

B. The Legislative Defendants Cannot Establish Their Need for the Requested
Information.

Before it can overcome the First Amendment’s protection against disclosure, a party must
show that the “the information [requested] goes to ‘the heart of the matter,”” meaning it must be
“crucial to the party’s case.” Black Panther Party, 661 F.2d at 1268 (internal citations omitted);
see Anderson, 2001 WL 503045, at *4 (“[T]he inquiring party must show that the information
sought is so relevant that it goes to the ‘heart of the matter’; that is, the information is crucial to
the party’s case”). In particular, “[c]ourts will look to a variety of factors in balancing these
interests including (1) the relevance of the evidence; (2) the necessity of receiving the information
sought; (3) whether the information is available from other sources; and (4) the nature of the
information.” Tree of Life Christian Sch., 2012 WL 831918, at *3. (quotation marks omitted).
Because none of the requested information has any conceivable relevance to this litigation, the
Legislative Defendants are incapable of showing that it is crucial to their underlying case and
meeting the standard for disclosure.

The underlying litigation challenges North Carolina’s 2017 legislative district plans as
partisan gerrymanders in violation of the state constitution. Compl. § 197-222. To determine the
constitutionality of the plans, the court must evaluate the legislators’ intent when drawing the

district lines and the dilutive effect the redistricting had on Democratic voters living in those

chilling effect on their rights by discouraging them from communicating candidly.”); ISKCON, 1985 WL
315, at *8 (same).
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districts. Id. ] 126-96. Notably, making these determinations does not require the court to look
into the intent of the DNC or DCCC—neither of which participated in drawing the districts—or
what their data may say about the plans. Indeed, as explained, the Modified Subpoena requests
only seek documents that reveal the Committees’ political strategies, internal communications,
and assessments, none of which are at issue in the North Carolina litigation nor advance the
Plaintiffs’ claims or the Legislative Defendants’ defenses.

Moreover, the Committee’s confidential strategic information says nothing about NCDP’s
standing—which is the only basis provided by the Legislative Defendants for seeking these
documents. And surely, even if it did, NCDP would have the information needed to prove their
own standing and the Legislative Defendants can (or should be able to) use that information.!?
Indeed, to the extent that NCDP’s funding, expenditures, and recruitment have been impacted by
the legislative redistricting, NCDP would have that information. !* In contrast, two entirely distinct
legal entities and third parties to the underlying litigation—one of which does not participate in
the legislative process at all and the other which operates on a national level—simply do not have
any information that bears on standing or the underlying claims, much less anything so “crucial”
as to warrant such a drastic intrusion on their protected constitutional rights, or even likely to lead
to the discovery thereof. See The Ohio Org. Collaborative, 2015 WL 7008530, at *3 (denying

motion to compel plaintiff’s confidential financial, strategic, and internal political information

12 Notably, as discussed below, NCDP has apparently produced “almost forty thousand pages of
documents,” that Defendants have not yet reviewed. Pet’rs’ Mot. to Compel at 13-14.

13 Moreover, standing requires only a minimal showing. Crawford v. Marion Cnty. Election Bd., 472 F.3d
949, 951 (7th Cir. 2007) aff’d, 553 U.S. 181 (2008) (explaining that “the new [voter ID] law injures the
Democratic Party by compelling the party to devote resources to getting to the polls those of its supporters
who would otherwise be discouraged by the new law from bothering to vote” and “[t]he fact that the added
cost has not been estimated and may be slight does not affect standing, which requires only a minimal
showing of injury”); see also United States v. Students Challenging Regulatory Agency Procedures
(SCRAP), 412 U.S. 669, 690 n.14 (1973) (noting that the Supreme Court has “allowed important interests
to be vindicated by plaintiffs with no more at stake in the outcome of an action than a fraction of a vote; a
$5 fine and costs, and a $1.50 poll tax” (citations omitted)). Given this slight showing there is simply no
argument that a third-parties” documents are crucial to proving or disproving the Plaintiffs’ standing in this
case.
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related to standing because “compelled disclosure of such sensitive information” “would have a
chilling effect” and “adversely impact” their First Amendment rights). Thus, the remaining Perry
factors—e.g., whether the information is available from other sources—tip the scale against

compelled disclosure.'* See Perry, 591 F.3d at 1141. Accordingly, the Legislative Defendants’

motion to compel must be denied. '’

C. The Committees Adequately Asserted Their First Amendment Privilege and
Producing a Privilege Log Would Infringe Upon That Right.

The Legislative Defendants’ argument that the Committees have not adequately asserted a
First Amendment privilege over the information must also fail, as the DNC and DCCC plainly

stated in their objections that the documents sought in the Modified Subpoena requests are

14 Moreover, in the case of fundraising or expenditure information, non-privileged information
can be obtained from public sources such as the Federal Election Commission.

15 In addition to being protected from disclosure due to privilege, the documents sought are not relevant to
the underlying North Carolina litigation under the less stringent standard in D.C. Rule of Civil Procedure
26(b)(1). Because D.C. Rule of Civil Procedure 45 substantially mirrors Federal Rule of Civil Procedure
45, interpretations of the federal rule are persuasive authority in interpreting the D.C. rule. So v. 514 10th
St. Associates, L.P., 834 A.2d 910, 914 (D.C. 2003).

When the court considers whether to grant a motion to compel discovery from a third party under
Rule 45, it must look to Rule 26(b)(1) to determine whether the discovery sought is relevant to the
underlying litigation. See Phillips & Cohen, LLP v. Thorpe, 300 F.R.D. 16, 17-18 (D.D.C. 2013) (stating
that “[d]iscovery obtained from a nonparty pursuant to Rule 45 has ‘the same scope as provided in Rule
26(b)[.]’); see also Coleman v. District of Columbia, 275 F.R.D. 33, 36 (D.D.C. 2011) (“No requirement
of relevance is included in the text of Rule 45; however, it is settled that a subpoena is limited in scope by
Rule 26(b)(1) of the Federal Rules of Civil Procedure.”). Rule 26(b)(1) only permits disclosure of
“nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the
case.” The court must consider, among other things, “the parties’ relative access to relevant information, .
.. the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit.” Though “relevance” is broadly construed at the discovery stage, the
Legislative Defendant are still required to demonstrate that they need the information sought (stating “[a]
showing of relevance can be viewed as a showing of need; for the purpose of prosecuting or defending a
specific pending civil action, one is presumed to have no need of a matter not ‘relevant to the subject matter
involved in the pending action.’” (quoting Meijer, Inc. v. Warner Chilcott Holdings Co., III, Ltd., 245
F.R.D. 26, 29-30 (D.D.C. 2007)). The Legislative Defendants cannot meet this standard.

The documents sought will not inform the court as to the 2017 legislative district plans’
constitutionality, nor are they likely to lead to the discovery of information that would do so. As such, the
Legislative Defendants cannot demonstrate a need for the requested information or use subpoenas to harass
their direct political competitors in search of highly sensitive, privileged, and confidential proprietary
information without showing any relevancy. Coleman, 275 F.R.D. at 36 (stating “the relevance standard is
‘not so liberal as to allow a party to roam in shadow zones of relevancy’” (quoting St. John v.
Napolitano, Civil Action No. 10-00216,2011 WL 1193009, at *3 (D.D.C. March 31, 2011)). Based on the
lack of relevance alone, the Motion should be denied and the subpoenas should be quashed.
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protected by the First Amendment Privilege. Pet’rs’ Mot. to Compel, Ex. C at 3 (stating “to the
extent the DNC has any partisan scores for legislative districts . . . that information [is] highly
privileged under the First Amendment”); id. at 4 (“The DNC objects to the Modified Subpoena . .
. to the extent it seeks documents and materials protected by . . . the First Amendment associational
privilege”); id. at 5 (“The DNC further objects to [Request No. 1] to the extent it seeks documents
and materials protected by . . . the First Amendment privilege. The First Amendment prohibits
disclosure . . . of a political organizations’ internal plans, financial plans, strategies, polling data,
and political tactics as well as communications with strategic partners.”); id. at 6 (same regarding
Request No. 2); id. at 6-7 (same regarding Request No. 3); id. at 7 (same regarding Request No.
4); id., Ex. D at 3 (“The DCCC objects to the Modified Subpoena . . . to the extent it seeks
documents and materials protected by . . . the First Amendment associational privilege”); id. at 5
(“The DCCC further objects to [Request No. 1] to the extent it seeks documents and materials
protected by . . . the First Amendment privilege. The First Amendment prohibits disclosure . . . of
a political organizations’ internal plans, financial plans, strategies, polling data, and political
tactics as well as communications with strategic partners.”); id. at 5-6 (same regarding Request
No. 2); id. at 6 (same regarding Request No. 3); id. at 7 (same regarding Request No. 4). And,
moreover, the Legislative Defendants, despite their argument to the contrary, acknowledge as
much. Pet’r’s Mot. to Compel at 16 (stating that the Committees’ “specifically” objected on First
Amendment grounds); id., Exs. C, D. Thus, there is no question the Committees’ objections were
adequately asserted with more than mere boilerplate language.

More importantly, given that the invasion on the Committees’ First Amendment rights was
plain on the face of the requests as well as so plainly irrelevant to the underlying suit, see discussion
supra, the Committees were not required to and should not be required to produce a privilege log.
Indeed, not only would the provision of a log in this case likely result in the revealing of highly
sensitive information—e.g., who the Committees are communicating with, the types of reports,
analytics, and analysis the Committees are running—but its creation would be wholly

disproportionate to the needs of this case given that the information is of no relevance to the
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underlying litigation and likely to be highly burdensome. Indeed, counsel for Legislative
Defendants is well-aware of this. As noted, counsel engaged in this same type of fishing expedition
against the DNC just this past fall, with the resultant production revealing only publicly available
news clippings, which apparently were never used in the underlying litigation, and the resultant
log referencing materials wholly unrelated to the underlying redistricting litigation. B. Spiva Decl.
9 5-6. Accordingly, the First Amendment objections were adequately asserted, and no privilege
log was or is necessary.

III.  The Modified Subpoenas Impose an Undue Burden on the Committees.

The Legislative Defendants’ Motion also fails because compelling disclosure would
impose an undue burden on the Committees even under the typical discovery rules.

D.C. Rule of Civil Procedure Rule 45(c)(1) requires parties or attorneys responsible for
issuing or serving subpoenas to “take reasonable steps to avoid imposing undue burden or expense
on a person subject to the subpoena.” Further, Rule 26(b)(2)(C) requires the court to limit
discovery where “(i) the discovery sought is unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient, less burdensome, or less expensive; (ii)
the party seeking discovery has had ample opportunity to obtain the information by discovery in
the action; or (iii) the proposed discovery is outside the scope of Rule 26(b)(1) [i.e., irrelevant and
privileged].” See also In re Micron Tech., Inc. Sec. Litig., 264 F.R.D. 7,9 (D.D.C. 2010) (Watts v.
Sec. Exchange Comm., 482 F.3d 501, 509 (D.C. Cir. 2007)) (stating that when considering a
motion to compel under Rule 45, the court must be “generally sensitive to the costs imposed on
third parties” by subpoenas). The Legislative Defendants’ Modified Subpoena requests fail to
meet these clear standards in several ways.

First, the discovery sought is not only cumulative, but, as noted, it can more easily be
obtained from another source—namely, NCDP, which is dedicated to the day to day operations
and election of candidates of the Democratic Party at the state level. Pet’rs’ Mot. to Compel, Exs.
C, D. Further, as a Plaintiff in the underlying North Carolina Litigation, NCDP is a far more

convenient source than either of the Committees. The Legislative Defendants admit as much. In
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their Motion, they state that they “have sought discovery from NCDP—and received almost forty
thousand pages of documents—in addition to all of the other plaintiffs and numerous non-parties.”
Pet’rs’ Mot. to Compel at 13—14. But, it is clear that the Legislative Defendants have not yet
reviewed these documents or determined whether alternative sources are available, claiming that
they “have no way of knowing whether the NCDP has produced all relevant documents sought by
the Modified Subpoenas, or whether there are relevant documents that can only be obtained from
the national Democratic organizations.” Id. at 14. The Legislative Defendants’ failure to complete
their review does not justify their attempt to compel third parties to essentially review documents
for them or to be burdened due to their lack of diligence. Rather, their failure precludes
disclosure,'® Anderson, 2001 WL 503045, at *4 (stating a party’s “[f]ailure to exhaust all
reasonable alternative sources precludes disclosure”), and this Court should find as much.
Second, reviewing documents that may be responsive to the Modified Subpoena requests
would be unduly burdensome and costly, outweighing any benefit to the underlying North Carolina
Litigation. As discussed, the Committees are national organizations that are not involved in state
level redistricting in North Carolina. Specifically, the DNC is responsible for the operation of the
Democratic Party at the national level, see 52 U.S.C. § 30101(14), and does not generally engage
in direct recruitment, fundraising, or expenditures for legislative candidates. Pet’r Mot. to Compel,
Ex. C. Similarly, the DCCC is a national organization dedicated to the election of congressional
candidates and thus would have no information related to the North Carolina legislative
redistricting processes. /d., Ex. D. It does not engage in recruitment, fundraising, and expenditures
for legislative candidates. /d. Given that Modified Request 1 is the only category limited to

legislative races, the remaining three requests are exceedingly broad and compliance with the

16 The Legislative Defendants have also issued a similar subpoena on NCDP seeking documents containing
“District-by-District Analytics Reports, DNC Support Scores, and/or similar or related analyses” for the
legislative districts at issue in Common Cause. Though NCDP has objected to the subpoena and is
challenging the Legislative Defendants’ motion to compel production in response to that subpoena, it is
even more apparent that the Legislative Defendants have failed to “exhaust all reasonable alternative
sources,” thereby precluding disclosure here. Anderson, 2001 WL 503045, at *4.
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requests would require collecting documents related to candidates, funding, expenditures, etc. in
all elections in North Carolina.

Moreover, though the Committees have repeatedly informed the Legislative Defendants
that they had no involvement in the North Carolina legislative redistricting process and would not
have information relevant to the claims in this suit, they have nonetheless conducted searches for
documents that are potentially responsive to the overly broad Modified Subpoena requests, already
expending time and resources identifying these irrelevant documents. A. Callais Decl. q 3. The
DCCC’s search yielded hits on approximately 195,000 potentially responsive documents, and the
DNC’s searches yielded hits on approximately 200,000 potentially responsive documents. /d. To
determine if these documents are actually responsive to the overly broad requests, review would
have to be conducted on the documents, requiring significant time and expense. Given that the
bulk of these are highly likely to be privileged and protected from disclosure under the First
Amendment, and that all of them are also irrelevant to the underlying litigation, it would be
exceptional for either Committee to be forced to further engage in discovery.

Indeed, the DNC has previously engaged in a costly and burdensome search in response to
a similar subpoena that counsel for the Legislative Defendants issued to the DNC in a separate
partisan gerrymandering case in Ohio related to congressional redistricting in 2010 to 2011, and
in which the DNC repeatedly maintained that it was not involved in congressional redistricting in
Ohio in the 2010/2011 redistricting cycle and would not have relevant information. See Ohio A.
Phillip Randolph Institute v. Kasich, No. 18-00357 (S.D. Ohio filed May 23, 2018); B. Spiva Decl.
99 3-5. Despite maintaining those objections—and even though counsel in that case also could not
articulate a basis for its requests—the DNC conducted a search of its records and found that no
relevant documents existed. Id 99 5-7. The DNC then produced a privilege log and about 500
pages of documents responsive to the overly broad requests, most of which consisted of news
articles discussing redistricting nationally, some in states other than Ohio. /d. 4 6. Though the DNC
had no relevant documents, it expended over sixty-five hours of effort and incurred over $40,000

in attorney’s fees responding to the improper subpoena. /d. § 6. At no point did the DNC assert
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that the subpoena was proper or that the documents produced were relevant to the underlying
litigation. /d. And, in truth, the high cost of compliance with the subpoena demonstrates how
burdensome it would be for the DNC and the DCCC to review, produce, and log several times that
number of documents. The rules of this Court do not require such a burden.!’
CONCLUSION
For the foregoing reasons, the Court should deny the Legislative Defendants’ Motion to

Compel and impose any sanctions the court deems necessary under Rule 26(b)(1).

DATED: May 17,2019 Respectfully submitted,

By: /s/ Bruce V. Spiva
Bruce V. Spiva
D.C. Bar Number 443754
Amanda R. Callais
D.C. Bar Number 1021944
PERKINS COIE LLP
700 13th St. N.W., Suite 600
Washington, D.C. 20005-3960
Phone: 202.654.6200
Fax: 202.654.6211
BSpiva@perkinscoie.com
ACAllais@perkinscoie.com

Attorneys for Respondents Democratic National
Commiittee and Democratic Congressional
Campaign Committee

17 Despite awareness of the irrelevant documents the DNC produced in response to the Ohio redistricting
subpoena, counsel for the Legislative Defendants misleadingly refers to the response as precedent that the
DNC has “relevant” documents in response to the Modified Subpoena here. To the contrary, the DNC’s
onerous and costly response in Ohio previews the burden that the Committees will endure by further
responding to the Modified Subpoena and to no purpose as any documents found will be irrelevant to the
underlying litigation even if technically “responsive” to these outrageous subpoenas.
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HIS OFFICIAL CAPACITY AS SENIOR Next Event: None

CHAIRMAN OF THE HOUSE SELECT
COMMITTEE ON REDISTRICTING, et al.,

Defendants.

DECLARATION OF AMANDA R. CALLAIS IN SUPPORT OF RESPONDENTS’
OPPOSITION TO PETITIONERS’ MOTION TO COMPEL PRODUCTION OF
DOCUMENTS IN RESPONSE TO SUBPOENAS ON THE DEMOCRATIC NATIONAL
COMMITTEE AND THE DEMOCRATIC CONGRESSIONAL CAMPAIGN
COMMITTEE

I, Amanda R. Callais, hereby declare as follows:

1. I am over the age of 18, am competent to make this declaration, have personal
knowledge of the facts stated in this declaration, and can competently testify to their truth.

2. I am an attorney with the law firm of Perkins Coie LLP, and admitted to practice
law in the District of Columbia. I am counsel to Respondents, the Democratic National Committee
(“DNC”) and the Democratic Congressional Campaign Committee (“DCCC”), in this action.

3. The DNC conducted searches for documents requested in the Modified Subpoena
requests received on March 26, 2019 and further modified by a call on April 2, 2019. The searches
the DNC performed produced hits on nearly 200,000 documents that could potentially be
responsive to those requests, and that would have to be reviewed for further determination. The
DCCC’s searches produced hits on approximately 195,000 documents could potentially be
responsive to those requests, and that would have to be reviewed for further determination. The

DNC and DCCC do not create or maintain support scores for state legislative districts.



I declare under penalty of perjury, under the laws of the District of Columbia, that the
foregoing is true and correct to the best of my knowledge and belief.

Dated: May 17, 2019

By: Amanda R. Callais
Amanda R. Callais
D.C. Bar Number 1021944
PERKINS COIE LLP
700 Thirteenth Street N.W., Suite 600
Washington, D.C. 20005-3960
Phone: 202.654.6396
Fax: 202.654.9995
ACallais@perkinscoie.com




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

COMMON CAUSE, et al.,
Plaintiffs,

v CASE NO. 2019 CA 001475 2

Judge Heidi M. Pasichow

REPRESENTATIVE DAVID R. LEWIS, IN
Next Event: None

HIS OFFICIAL CAPACITY AS SENIOR
CHAIRMAN OF THE HOUSE SELECT
COMMITTEE ON REDISTRICTING, et al.,

Defendants.

DECLARATION OF BRUCE V. SPIVA IN SUPPORT OF RESPONDENTS’
OPPOSITION TO PETITIONERS’ MOTION TO COMPEL PRODUCTION OF
DOCUMENTS IN RESPONSE TO SUBPOENAS ON THE DEMOCRATIC NATIONAL
COMMITTEE AND THE DEMOCRATIC CONGRESSIONAL CAMPAIGN
COMMITTEE

I, Bruce V. Spiva, hereby declare as follows:

1. I am over the age of 18, am competent to make this declaration, have personal
knowledge of the facts stated in this declaration, and can competently testify to their truth.

2. I am a partner with the law firm of Perkins Coie LLP (“Perkins Coie” or “we”), and
am counsel to third-party subpoena recipients, the Democratic National Committee (“DNC”) and
the Democratic Congressional Campaign Committee (“DCCC”), in this action.

3. I am familiar with my firm’s role in serving as counsel to the DNC in responding
to two similar third-party subpoenas issued by the same law firm of Baker & Hostetler LLP
(“Baker & Hostetler”) in Ohio A. Phillip Randolph v. Smith, No. 18-357 (S.D. Ohio filed May 23,
2018), a partisan gerrymandering case related to congressional redistricting in 2010 to 2011
currently pending in the United Stated District Court for the Southern District of Ohio (“the Ohio
case”).

4. This past fall, 2018, the DNC engaged in a costly and burdensome search for

documents in response to the third-party subpoenas in the Ohio case. Baker & Hostetler



represented Republican Defendant-Intervenors in that case.! Perkins Coie represented the DNC in
responding to those subpoenas.

5. Inresponse to those subpoenas, we repeatedly informed Baker & Hostetler that the
DNC was not involved in congressional redistricting in Ohio in the 2010/2011 redistricting cycle
and would not have relevant, non-privileged information. See, e.g., Ex. A at 7-9 (Email from Aria
C. Branch, Assoc., Perkins Coie LLP, to Patrick T. Lewis, Partner, Baker & Hostetler LLP (Oct.
10, 2018, 9:32 AM)); Ex. B at 2-3 (Non-Party Democratic National Committee’s Resp. and
Objections to the Def.-Intervenors’ Second Rule 45 Subpoena Duces Tecum). Even though we
repeatedly requested that Baker & Hostetler provide a basis for seeking discovery from the DNC,
Baker & Hostetler could not articulate a basis for its requests, but nonetheless persisted in
demanding the DNC search for and produce documents. Ex. A at 7-9 (Email from Aria C. Branch,
Assoc., Perkins Coie LLP, to Patrick T. Lewis, Partner, Baker & Hostetler LLP (Oct. 10, 2018,
9:32 AM)); id. at 5-6 (Email from Patrick T. Lewis, Partner, Baker & Hostetler LLP to Aria C.
Branch, Assoc., Perkins Coie LLP (Oct. 23, 2018, 10:39 PM)); Ex. B at 2-3. At no point did the
DNC assert that the subpoena was proper or that the documents produced were relevant to the
underlying litigation. To the contrary, the DNC asserted that the information was both irrelevant
and protected from disclosure by the First Amendment. Ex. A at 7-9 (Email from Aria C. Branch,
Assoc., Perkins Coie LLP, to Patrick T. Lewis, Partner, Baker & Hostetler LLP (Oct. 10, 2018,
9:32 AM)); Ex. B at 2-3, 7-15, 17-18.

6. Despite its objections, the DNC went through great burden and expense to search
for, review, and produce documents and a privilege log. The DNC spent $43,971.50 engaging in
that process. This does not include the time that DNC staff spent searching for and producing these
documents. The DNC found no documents reflecting its involvement in the 2010/2011
redistricting of the Ohio congressional map. Ex. C. (Letter from Graham Wilson, Elisabeth Frost,

and Aria C. Branch, Counsel to the DNC, Perkins Coie LLP, to Patrick T. Lewis, Baker &

! One of the same attorneys involved in issuing the subpoenas to the DNC in that case, Katherine
L. McKnight, signed the motion to compel in this matter.

.



Hostetler LLP (Nov. 16, 2018)). The DNC produced approximately 500 pages of documents, most
of which consisted of publicly available news articles discussing redistricting nationally, some in
states other than Ohio. See Ex. D (sample of the documents produced).

7. In the letter attached to the production, we stated:

Consistent with our discussions, our document searches did not turn up any
indication that the DNC was involved with the 2010/2011 redistricting of the Ohio
congressional map. As the documents that we are producing reflect, and consistent
with every conversation we have had and every document that we have reviewed,
we believe that the DNC was, at most, an outside observer, tracking the process to
some degree, but not involved in drafting maps, or consulting on or influencing the
process.

Ex. C. (Letter from Graham Wilson, Elisabeth Frost, and Aria C. Branch, Counsel to the
DNC, Perkins Coie LLP, to Patrick T. Lewis, Baker & Hostetler LLP (Nov. 16, 2018)).

8. Counsel for the Republican Defendant-Intervenors never sought a deposition of any
DNC personnel to ask about these documents, and apparently never used them in the underlying
litigation. Nor did counsel ever challenge or question any entry on the DNC’s privilege log.

I declare under penalty of perjury, under the laws of the District of Columbia, that the

foregoing is true and correct to the best of my knowledge and belief.

Dated: May 17, 2019
By:  Bruce V. Spiva
Bruce V. Spiva
D.C. Bar Number 443754
PERKINS COIE LLP
700 Thirteenth Street N.W., Suite 600
Washington, D.C. 20005-3960
Phone: (202) 654-6203
BSpiva@perkinscoie.com
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From: Branch, Aria C. (WDC)

Sent: Friday, November 16, 2018 4:52 PM

To: Lewis, Patrick T. <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>; McKnight,
Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika
Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC Objections and
Responses to Third Party Subpoena

Dear Mr. Lewis:

Please see the attached letter on behalf of the DNC. A Leapfile containing documents will be sent to
you today under separate cover.

Regards,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Lewis, Patrick T. <plewis@bakerlaw.com>

Sent: Tuesday, November 13, 2018 9:00 PM

To: Branch, Aria C. (WDC) <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>; McKnight,
Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika
Dackin <eprouty@bakerlaw.com>

Subject: Re: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC Objections and
Responses to Third Party Subpoena

Ms. Branch,
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Thank you. We need your response by Friday, or we will have no choice but to seek court
intervention.

Best,

Patrick T. Lewis
BakerHostetler LLP
216.861.7096 / Fax 216.696.0740

plewis@bakerlaw.com

On Nov 9, 2018, at 4:30 PM, Branch, Aria C. (Perkins Coie) <ABranch@perkinscoie.com> wrote:

Mr. Lewis:

As we advised, our client has continued searching for responsive documents. We have
had to use broad word searches which are necessarily over-inclusive and require
additional time to review the “hits” for those searches to determine whether any of the
documents are in fact responsive and, if so, non-privileged. Given the nature of these
searches, as well as the availability of personnel related to the election, recounts, and
the upcoming holiday weekend, it is becoming clear that it is simply impossible for us to
to determine whether we have any responsive, non-privileged documents by
November 12. We will endeavor to complete our search and review process by next
Friday, November 16. Please let us know if you have any questions.

Regards,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Branch, Aria C. (WDC)

Sent: Thursday, November 08, 2018 5:01 PM

To: 'Lewis, Patrick T.' <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>;
McKnight, Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J.
<rtucker@bakerlaw.com>; Prouty, Erika Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Mr. Lewis:
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As you and your clients are well aware, there was a significant election on Tuesday. As
of today, we are still dealing with significant post-election issues.

We previously advised you that the election would make it impossible for the DNC to
divert resources and time to responding to this matter during the last weeks of October
and first weeks of November. And in this case the difficulty in responding to your
subpoenas has been particularly exacerbated given that the issue involved in the
underlying lawsuit — Ohio congressional redistricting — took place almost a decade ago,
and you have been unable to provide us with any reason for believing that the DNC had
any involvement in that process. Based on our own internal inquiries, we have not yet
been able to determine that the DNC was involved. You appear to have no additional
helpful information on that front (or, if you do, haven’t provided it to us, to enable us
to better target our internal inquiry). As | previously advised you, we are continuing to
attempt to determine whether the DNC might have anything potentially relevant. We

asked that you allow us until November 30™ to do so, and you refused. You were only
willing to extend our time to conduct this inquiry until eight days after the election,
until November 12 (Veteran’s Day). In accordance with that representation, we are
conferring with our client and will respond to your subpoenas (and, now, your
intervening letter) on that timeline with the best available information that we are able
to obtain under the circumstances. If, in the meantime, you have some additional
information about why you believe the DNC is likely to have responsive documents, or
who at the DNC you believe was involved in Ohio’s last round of congressional
redistricting, or any other information that could help us in better targeting our inquiry,
please provide us with that information immediately.

Best,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Lewis, Patrick T. <plewis@bakerlaw.com>

Sent: Monday, November 05, 2018 3:46 PM

To: Branch, Aria C. (WDC) <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>;
McKnight, Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J.
<rtucker@bakerlaw.com>; Prouty, Erika Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Dear Ms. Branch:
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We have not heard from you in response to our letter. Please respond by Thursday,
November 8, so that we may proceed with intervention by the Court, if necessary.

Sincerely,
pl

From: Lewis, Patrick T.

Sent: Tuesday, October 30, 2018 1:33 PM

To: 'Branch, Aria C. (Perkins Coie)' <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (Perkins Coie) <EFrost@perkinscoie.com>; Elias, Marc (Perkins
Coie) <MElias@perkinscoie.com>; Wilson, Graham M. (Perkins Coie)
<GWilson@perkinscoie.com>; McKnight, Katherine L. <kmcknight@bakerlaw.com>;
Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika Dackin
<eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Dear Ms. Branch,

See attached correspondence regarding this matter. Thank you for your attention to this
matter.

Best regards,
pl

Patrick Lewis
Partner

Key Tower

127 Public Square | Suite 2000
Cleveland, OH 44114-1214

T +1.216.861.7096

plewis@bakerlaw.com

bakerlaw.com

From: Branch, Aria C. (Perkins Coie) <ABranch@perkinscoie.com>

Sent: Wednesday, October 24, 2018 9:55 PM

To: Lewis, Patrick T. <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (Perkins Coie) <EFrost@perkinscoie.com>; Elias, Marc (Perkins
Coie) <MElias@perkinscoie.com>; Wilson, Graham M. (Perkins Coie)
<GWilson@perkinscoie.com>; McKnight, Katherine L. <kmcknight@bakerlaw.com>;
Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika Dackin

<eprouty@bakerlaw.com>
Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
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Objections and Responses to Third Party Subpoena
Mr. Lewis,

Please find attached the Democratic National Committee’s Objections and Responses
to the Second Third Party-Subpoena served on it by the Intervenors in the above-
referenced matter. We will also send a hard copy in the mail.

Regards,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Lewis, Patrick T. <plewis@bakerlaw.com>

Sent: Tuesday, October 23, 2018 10:39 PM

To: Branch, Aria C. (WDC) <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>;
McKnight, Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J.
<rtucker@bakerlaw.com>; Prouty, Erika Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Ms. Branch,

Thank you for the emails regarding the subpoenas to the DNC. To begin, your email agreed
to accept service of the subpoena effective October 10. Your email did not direct me to
email you a revised subpoena. We look forward to your objections, if any, on October 24.
As to your questions below, here are our responses:

First, we are not “withdrawing” the subpoena that we served to the DNC in September. The
subpoena we attached to our October 3 email includes a revised duces tecum, as
explained. We certainly can and do agree that to the extent the two subpoenas request the
same information, if the DNC has exhausted its search, it does not need to search again for
topics it has addressed already. That said, the DNC is obligated to respond in full to the
topics covered in the October 3 subpoena.

Second, as | explained during our call on October 1, we understand that the Ohio
redistricting plan at issue was the result of a bi-partisan compromise with support from
Democrats. Also, we know that in 2011 the Ohio Legislative Task Force on Redistricting,
Reapportionment and Demographic Research granted authority to the respective
Republican and Democrat legislative caucuses to approve payment for expenses incurred
for redistricting efforts prior to December 31, 2011. Accordingly, it is not unreasonable for
us to inquire about the DNC’s involvement. Further, under the Federal Rules of Civil
Procedure, it is not our obligation to affirmatively prove the DNC’s precise involvement in
the matters at issue in this litigation as a basis to serve a subpoena for documents. If the
DNC had little to no involvement, as you represented in your email below, it should not be
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an undue burden to comply and respond to the subpoena. To the extent any of the
requests are overbroad, please assert such an objection and we can meet and confer to
address the same.

In regards to the deadline to respond, we will agree to an extension of November 12, 2018
— more than a month of additional time beyond the original subpoena return date of October
5. The discovery cut-off in this case is December 19 and thus granting a more generous
extension would not provide our clients with the time needed to conduct any follow-up
discovery, if needed. Given your representation that your client likely has limited, if any,
responsive documents, we assume that you should be able to satisfy your discovery
obligations by November 12.

If you would like to discuss further, please send me your availability and we can set up a
call. Otherwise, we look forward to the DNC’s production of documents on or before
November 12.

We reserve all our rights.

Thanks,
Patrick

Patrick Lewis
Partner

<image004.jpg>

Key Tower

127 Public Square | Suite 2000
Cleveland, OH 44114-1214

T +1.216.861.7096

plewis@bakerlaw.com

bakerlaw.com

From: Branch, Aria C. (Perkins Coie) <ABranch@perkinscoie.com>

Sent: Monday, October 22, 2018 8:37 AM

To: Lewis, Patrick T. <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (Perkins Coie) <EFrost@perkinscoie.com>; Elias, Marc (Perkins
Coie) <MElias@perkinscoie.com>; Wilson, Graham M. (Perkins Coie)
<GWilson@perkinscoie.com>; McKnight, Katherine L. <kmcknight@bakerlaw.com>;
Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika Dackin
<eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Mr. Lewis,

It has been more than a week since | responded to your email inquiring as to whether
we would accept service of a second, new subpoena on the DNC in the Ohio
redistricting matter in which you represent intervenors. As you will recall, at that time |
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requested from you clarification as for the basis for seeking discovery from the DNC in
the matter as a general matter, and specific clarification for your request for all
materials that you believe the DNC has produced in other redistricting cases in the new
subpoena. | also asked that you confirm that in pursuing this second subpoena, you are
withdrawing the first. And | explained that we could not agree to the return date as set
in the second subpoena, but that we would agree, as a professional courtesy, to accept
service on behalf of the DNC for the second subpoena, provided you extended the
return date to November 30. | emphasized in that email that the DNC is (obviously)
extremely busy in preparing for the midterm elections, which are now less than three
weeks away.

You have not responded to my email in any way, not to explain the basis for seeking
any of the discovery from the DNC, not to confirm that you are withdrawing the first
subpoena, and not to agree to the timeline that | proposed in my email. Nor have you
sent me a subpoena with a revised cover sheet reflecting a new return date of
November 30. | was clear in my email that we cannot agree to the return date that you
unilaterally chose when you prepared the second subpoena. But | told you that we
would agree to accept service if that return date was extended. At this point, having
heard nothing from you, we can only assume that you have decided not to pursue this
matter further at this time.

If you change your mind, we remain willing to accept service of a subpoena on behalf
of the DNC if we can agree to a reasonable return date. We also await the responses to
our gquestions about the basis of the discovery sought from the DNC and remind you of
your obligations under Rule 45 to take reasonable steps to avoid imposing an undue
burden or expense on a person subject to a subpoena.

Regards,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Branch, Aria C. (WDC)

Sent: Wednesday, October 10, 2018 9:32 AM

To: 'Lewis, Patrick T.' <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>;
McKnight, Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J.
<rtucker@bakerlaw.com>; Prouty, Erika Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena
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Mr. Lewis,

In our conversation about the original subpoena, we advised you that based on our
investigation, we had no reason to believe that the DNC was involved in congressional
redistricting in Ohio in the 2010/2011 redistricting cycle. We asked you to provide us
with the basis for your decision to serve the DNC with a subpoena in this matter,
including whether you had any reason to believe the DNC was in fact involved, or any
names of people associated with the DNC who were involved and whose involvement
provided you with the grounds for serving this third party subpoena on the DNC. You
were unable to articulate any basis for the service of the subpoena except to say that
the RNC has been served in other redistricting cases. That is obviously not sufficient
grounds under the Federal Rules to seek discovery from a third party. At this point, the
DNC has already incurred costs responding to a subpoena that it appears you had no
basis to serve. Please advise whether you have some new basis for believing the DNC
has materials that are relevant to this action to justify this second attempt to obtain
discovery from the DNC in this action. Although we have not done a strict compare of
the subpoenas, this one similarly appears to be seeking information about the DNC’s
involvement in Ohio redistricting in 2010/2011. It also seems to go far beyond that,
including seeking all materials that the DNC has previously produced in discovery in any
other redistricting case, and transcripts related to the same. Beyond being clearly
overbroad and irrelevant to the case in which you are involved, these topics similarly
indicate that your attempt to seek materials from the DNC is nothing more than a
broad fishing expedition, rather than an informed attempt to obtain discovery that you
have reason to believe exists. What cases, specifically, do these requests mean to refer
to?

As for your request that we “meet and confer” about what was done to determine
whether the DNC had responsive documents to the original subpoena, | will represent
to you that we reached out to several persons who worked for the DNC at the time in
guestion, including the individuals who would have had knowledge about the DNC'’s
involvement in congressional redistricting in Ohio had it occurred. They each advised us
that they were not aware of the DNC’s involvement. We also searched counsel’s
records to determine whether there is any indication there that the DNC was in fact
involved in Ohio congressional redistricting in or around the time in question, and we
did not find any documents indicating that it was. This investigation prompted our
guestion to you about the basis for the discovery request. We have continued to
attempt to do a reasonable search of the DNC’s records for potentially responsive
materials, but because neither the DNC (nor apparently you or your clients) has
knowledge that could help us in conducting a search for documents that, in all
likelihood, appear not to exist at all, it is not clear to us what more we can or are
required to do under the Federal Rules that would not be, on its face, clearly
disproportionately and exceedingly burdensome.

As for your request that we accept service of the second subpoena, we will agree to
accept service as of today, October 10. We cannot agree to a return date of October



17. Rather, we will agree to serve you with objections in accordance with the Federal
Rules, two weeks from today’s date, October 24. As for the return date, we can agree
to continue to attempt to determine whether the DNC might have anything potentially
relevant with a return date of November 30. As you know, at this point, the midterm
elections are mere weeks away, and given that, based on what you have told us at this
point, there is no legitimate basis for your pursuit of discovery from DNC in this matter
at all, much less an urgent need for it, the DNC cannot afford to divert more resources
and time to responding to the second subpoena in the immediate weeks before the
general election.

Please also confirm that in pursuing the second subpoena, you are withdrawing the
first. As | am sure you are aware, under Federal Rule 45 the party and attorney
responsible for issuing and serving a third party subpoena “must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the subpoena,” and
courts have an obligation to enforce that duty and impose sanctions, where
appropriate. We expressly reserve the right to petition the court for all fees and costs
incurred by the DNC in responding to both the original subpoena and the revised
subpoena. We similarly reserve the right to seek any other appropriate remedies.

Regards,
Aria

Aria Branch | Perkins Coie LLP

ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

From: Lewis, Patrick T. <plewis@bakerlaw.com>

Sent: Tuesday, October 09, 2018 1:55 PM

To: Branch, Aria C. (WDC) <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (WDC) <EFrost@perkinscoie.com>; Elias, Marc (WDC)
<MElias@perkinscoie.com>; Wilson, Graham M. (WDC) <GWilson@perkinscoie.com>;
McKnight, Katherine L. <kmcknight@bakerlaw.com>; Tucker, Robert J.
<rtucker@bakerlaw.com>; Prouty, Erika Dackin <eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Dear Aria:

Following up on this correspondence. Can you please advise on the issues identified
below? Thank you.

Best regards,

pl
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From: Lewis, Patrick T.

Sent: Wednesday, October 03, 2018 9:59 AM

To: 'Branch, Aria C. (Perkins Coie)' <ABranch@perkinscoie.com>

Cc: Frost, Elisabeth C. (Perkins Coie) <EFrost@perkinscoie.com>; Elias, Marc (Perkins
Coie) <MElias@perkinscoie.com>; Wilson, Graham M. (Perkins Coie)
<GWilson@perkinscoie.com>; McKnight, Katherine L. <kmcknight@bakerlaw.com>;
Tucker, Robert J. <rtucker@bakerlaw.com>; Prouty, Erika Dackin
<eprouty@bakerlaw.com>

Subject: RE: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.: DNC
Objections and Responses to Third Party Subpoena

Dear Aria,

This email responds to the Democratic National Committee’s Responses and Objections to
the Subpoena served by Intervenors in this case. | wanted to address two separate issues
with you.

First, as the DNC recognized in its responses, there was an error with Exhibit A attached to
the Subpoena. I've attached an updated version of the Subpoena with the corrected Exhibit
A. | note that while many of the requests overlap, there are some different requests in the
corrected Subpoena. Please let me know if you will agree to accept service of this
corrected Subpoena given your role representing the DNC in responding to the original
Subpoena. We have set the response date for the corrected Subpoena as October 17 — 14
days from today.

Second, we noted that each of the DNC'’s responses to the original Subpoena state that the
DNC “has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.” We would like to set up a meet and confer to discuss
how the DNC searched for any responsive documents, including what emails and/or other
electronically stored information was searched, what search terms were used, and for what
timeframe, so we can confirm that the searches were reasonable and appropriate. Please
let us know some dates and times you are available.

We appreciate the DNC’s cooperation in responding to this Subpoena.
Best regards,
pl

Patrick Lewis
Partner

<image004.jpg>

Key Tower

127 Public Square | Suite 2000
Cleveland, OH 44114-1214

T +1.216.861.7096

plewis@bakerlaw.com

bakerlaw.com
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From: Branch, Aria C. (Perkins Coie) <ABranch@perkinscoie.com>

Sent: Monday, October 01, 2018 5:51 PM

To: Lewis, Patrick T. <plewis@bakerlaw.com>

Cc: Frost, Elisabeth C. (Perkins Coie) <EFrost@perkinscoie.com>; Elias, Marc (Perkins
Coie) <MElias@perkinscoie.com>; Wilson, Graham M. (Perkins Coie)
<GWilson@perkinscoie.com>

Subject: Ohio A. Philip Randolph Institute, et al. v. Ryan Smith, et al.. DNC Objections
and Responses to Third Party Subpoena

Dear Mr. Lewis,

As discussed, and pursuant to Federal Rule of Civil Procedure 45, please find attached
the Democratic National Committee’s Objections and Responses to the Third Party-
Subpoena served on it by the Intervenors in the above-referenced matter. We will also
send a hard copy in the mail.

Regards,
Aria

Aria Branch | Perkins Coie LLP
ASSOCIATE

700 Thirteenth Street, N.W. Suite 600
Washington, DC 20005-3960

D. +1.202.654.6338

F. +1.202.654.9996

E. ABranch@perkinscoie.com

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error,
please advise the sender by reply email and immediately delete the message and any attachments without copying or
disclosing the contents. Thank you.

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error,
please advise the sender by reply email and immediately delete the message and any attachments without copying or
disclosing the contents. Thank you.
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Exhibit B



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
CINCINNATI DIVISION

OHIO A. PHILIP RANDOLPH INSTITUTE, et

al Case No. 1:18-cv-00357-TSB-KNM-

MHW
Plaintiffs,

V.

JOHN KASICH, in his official capacityas Governor
of Ohio, et al.,

Defendants,
STEVE CHABOT, et al.,

Defendant-Intervenors.

NON-PARTY DEMOCRATIC NATIONAL COMMITTEE’S RESPONSES AND
OBJECTIONS TO THE DEFENDANT-INTERVENORS’ SECOND RULE 45
SUBPOENA DUCES TECUM

TO: Defendant-Intervenors Steve Chabot, Brad R. Wenstrup, Jim Jordan, Bob Latta, Bill
Johnson, Bob Gibbs, Warren Davidson, Michael Turner, Dave Joyce, Steve Stivers,
Robert F, Bodi, Charles Drake, Roy Palmer, I1I, Nathan Aichele, Republican Party of
Cuyahoga County, and Franklin County Republican Party.

Pursuant to Federal Rule of Civil Procedure 45, the Democratic National Committee
(“DNC”), through its counsel, hereby responds and objects to the second subpoena that
Defendant-Intervenors have issued to the DNC (the “Second DNC Subpoena”) in connection
with the underlying action Ohio A. Philip Randolph Institute, et al. v. Kasich, et al. (the “Ohio
Redistricting Litigation” or the “underlying action”). This is the second subpoena that the

Defendant-Intervenors have issued to the DNC, a political committee that is not a party to the

underlying litigation, in less than a one-month period. The Second DNC Subpoena repeats



verbatim several of the same requests for production that were made in the first subpoena served
on the DNC in connection with the underlying litigation (the “First DNC Subpoena”).! In
addition to those identical and duplicative requests, the Second DNC Subpoena makes several
additional broad requests, many clearly well beyond the scope of any appropriate subject matter
relevant to the Ohio Redistricting Litigation.

Counsel for the DNC has repeatedly advised Defendant-Intervenors’ counsel that, based
on their reasonable inquiries and searches, they have not been able to identify materials
responsive to the First DNC Subpoena and have asked for the basis for counsel’s decision to seek
discovery from the DNC. These inquiries were made to give the Defendant-Intervenors the
opportunity to avoid or mitigate undue expenses and burdens imposed on the DNC as a result of
Defendant-Intervenors’ requests for third party discovery, including by enabling the DNC to
target a search for potentially responsive material. In response, counsel for Defendant-
Intervenors first stated simply that the Republican national party committee, the RNC, had been
the recipient of similar subpoenas in other redistricting cases. Later, counsel attempted to justify
the DNC Subpoenas by asserting that “the Ohio Legislative Task Force,” which appears to be a
body created by the Ohio Legislature (not the DNC) and comprised entirely of local Ohio state
legislators, see Ohio Rev. Code 103.51, “granted authority to the respective Republican and
Democrat [sic] legislative caucuses to approve payment for expenses incurred for redistricting
efforts.”

Defendant-Intervenors’ counsel did not make any effort to explain why these entirely

local activities by Ohio state legislators are thought to have implicated the DNC, the national

! References to the “Subpoenas” refer to both the First and Second DNC Subpoenas.
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committee of the Democratic Party, in any way, nor has counsel provided any further guidance
to help inform the DNC in identifying potentially responsive documents in response to either the
First or Second DNC Subpoenas, both of which were issued during the final weeks leading up to
the 2018 midterm elections, a time period during which the DNC is wholly engaged in preparing
for the coming election, and where the Subpoenas appear to be, at best, a fishing expedition. The
Defendant-Intervenors have also refused to withdraw the First DNC Subpoena. Thus, the DNC
has been required to expend time and resources, including incurring legal fees, responding to two
Subpoenas from counsel for the Defendant-Intervenors who have been unable to articulate any
grounds for seeking discovery from the DNC in the first place, during the final weeks leading up
to the 2018 midterm elections.

The DNC maintains and reaffirms the objections that it asserted to the First DNC
Subpoena, which were served on Defendant-Intervenors’ counsel on October 1, 2018. Where
appropriate, the DNC also repeats many of those same objections to the Second DNC Subpoena
in the objections that follow.

GENERAL OBJECTIONS

1. These responses and objections are based on the information and documents
currently available to DNC and DNC reserves the right to alter, supplement, amend, or otherwise
modify these responses and objections based upon later recollections, the recollections of
persons presently unidentified or unavailable, or the discovery of additional documents or
information.

2. DNC objects to the Second DNC Subpoena under Federal Rule of Civil Procedure
45(d)(3)(A)(i11) to the extent that it seeks documents and communications protected by the

attorney work product doctrine, the attorney-client privilege, the First Amendment privilege, a
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joint or common interest privilege, or any other privilege recognized by law, to which no
exception or waiver applies.

3. DNC objects to the Second DNC Subpoena to the extent that it seeks discovery of
materials not relevant to the subject matter involved in the underlying action as required under
Federal Rule of Civil Procedure 26(b)(1). In the underlying action, Ohio A. Philip Randolph
Institute, et al. v. Kasich, et al., Plaintiffs challenge Ohio’s current United States congressional
redistricting plan and each of its component districts as an unconstitutional partisan gerrymander
that violates the First Amendment, the Fourteenth Amendment, and Article I of the United States
Constitution. The Second DNC Subpoena defines “Ohio congressional map” as “the Ohio
congressional maps drawn as a result of the 2010 Census and reapportionment of seats, including
the maps adopted in HB 319 and HB 369, as well as any alternative, proposed, or draft maps.”
DNC, however, was not involved in the drawing of any Ohio congressional maps as a result of
the 2010 Census and reapportionment of seats. Thus, to the extent that DNC has any materials
“concerning” or “related to” the Ohio congressional map that are not otherwise publicly
available or obtainable from another source, such materials are not only substantially likely to be
protected by privilege as discussed above, they are not likely to lead to the discovery of
admissible evidence to prove or disprove Plaintiffs’ claim in Ohio A. Philip Randolph Institute,
1.e., that Ohio’s congressional map violates the First Amendment, the Fourteenth Amendment,
and Article I of the United States Constitution. Second Am. Compl. § 1. Furthermore, DNC has
undertaken a reasonably diligent inquiry and search and has not found any materials related to
congressional redistricting in Ohio during the time period at issue.

4. DNC objects to the Second DNC Subpoena under Federal Rule of Civil Procedure

45(d)(3)(A)(iv) on the ground that complying with it would subject DNC to an undue burden. In
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particular, the Second DNC Subpoena is overbroad, it seeks information that is likely cumulative
or duplicative of the information sought from the named Defendants and/or other third parties in
discovery in the underlying litigation, and it seeks information that can be obtained from some
other source that is more convenient, less burdensome, or less expensive, including but not
limited to the named Defendants in the underlying lawsuit and/or governmental entities in Ohio.

5. DNC objects to the Second DNC Subpoena to the extent that it seeks
identification and/or production of documents or other materials that are not within its
possession, custody or control.

6. DNC specifically objects to the definition of “Document” and “Documents,”
which reaches far beyond any arguably permissible discovery, even under a broad application of
the standard for relevance. “Document” and “Documents” are defined in sweepingly broad terms
to include “each and every medium upon which information is or can be printed, typed, written,
recorded, or reproduced by mechanical or electronic means, by hand or by any other method,
whether by You or someone else, that is or has been within Your possession, custody, control or
of which You have knowledge or access.”

7. DNC objects to the term “regarding,” which is undefined in the Second DNC
Subpoena, as vague and impermissibly overbroad.

8. DNC objects to the Second DNC Subpoena to the extent that it requests
documents and communications that are highly confidential and protected by law, including but
not limited to disclosure of expert opinion or information not describing specific events or
occurrences in dispute and resulting from the expert’s study not made at the request of any party
in violation of Federal Rule of Civil Procedure 45(d)(3)(B)(ii), as well as any politically sensitive

or proprietary information protected by Federal Rule of Civil Procedure 45(d)(3)(B)(i).
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9. DNC objects to the Second DNC Subpoena’s requests and definitions to the
extent that they purport to impose a duty on DNC beyond what is required under the Federal
Rules of Civil Procedure or other applicable law.

10.  DNC objects to the Second DNC Subpoena on the ground that it is unduly
burdensome to the extent that it seeks documents and other materials over an undefined time
period even though the Ohio congressional redistricting process took place in 2010 and 2011.

11.  DNC further objects to the Second DNC Subpoena on the ground that it is unduly
burdensome as it seeks documents and other materials that, if they existed, would have been
created nearly a decade ago, and thus locating and converting them into a reviewable and
producible format is likely to require the expenditure of significant time, money, and other
resources, to the marked detriment of DNC, a third party, not proportional to the needs of the
case.

12. DNC objects to the Second DNC Subpoena to the extent that it requests
documents that are available to or are already in the possession, custody or control of Defendant-
Intervenors.

13. DNC objects to the Second DNC Subpoena to the extent that it makes discovery
demands that are duplicative to those made by Defendant-Intervenors in the First DNC
Subpoena.

14. Each of these general objections is hereby specifically incorporated into the

specific responses and objections set forth below.



SPECIFIC RESPONSES AND OBJECTIONS

REQUEST NO. 1: All Documents regarding or relating to the redistricting of the Ohio
congressional map conducted as a result of the 2010 Census and reapportionment of seats in
2011.

OBJECTION: DNC objects to this request based on each of the general objections
explained above, including on the ground that it is duplicative to requests made in the First DNC
Subpoena; to the extent that it seeks materials that are subject to the attorney-client privilege,
work product privilege, or other privileges recognized by law, including but not limited to the
First Amendment privilege; to the extent that it seeks materials that are highly confidential and
protected by law; on the ground that this request is overbroad, unduly burdensome, and vague
because it seeks information that is not relevant to proving or disproving Plaintiffs’ claims or not
subject to discovery under the Federal Rules; on the ground that the request is overbroad, unduly
burdensome, and vague because it seeks documents over an undefined time period even though
the Ohio congressional redistricting process took place in 2010 and 2011; and to the extent that it
seeks materials equally available to Defendant-Intervenors, including materials that are publicly
available or that are obtainable from another source that is more convenient, less burdensome, or
less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.

REQUEST NO. 2: All Documents constituting any final, proposed, or draft Ohio

congressional maps generated in 2011, whether generated by You or by someone else.



OBJECTION: DNC objects to this request based on each of the general objections
explained above, including to the extent that it seeks materials that are subject to the attorney-
client privilege, work product privilege, or other privileges recognized by law, including but not
limited to the First Amendment privilege; to the extent that it seeks materials that are highly
confidential and protected by law; to the extent that it seeks information that is not relevant to
proving or disproving Plaintiffs’ claims or not subject to discovery under the Federal Rules; on
the ground that this request is duplicative of and overlapping with other requests in the
Subpoenas; and to the extent that it seeks materials equally available to Defendant-Intervenors,
including materials that are publicly available or that are obtainable from another source that is
more convenient, less burdensome, or less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.

REQUEST NO. 3: All Documents regarding or relating to any services that You or any
person affiliated with You provided, whether paid or unpaid, relating to the redistricting of the
Ohio congressional map, including but not limited to (a) contracts and agreements, whether oral
or written, and Documents reflecting such contracts and agreements; (b) communications with
persons relating to the Ohio congressional map or redistricting in general; (c) reports (draft or
final) or analysis, and Documents reflecting such reports and analyses relating to the Ohio
congressional map; (d) information shared with any person to assist them in their work related to
the Ohio congressional map; and (e) invoices or payments submitted relating to congressional

redistricting in Ohio in 2009-2011.



OBJECTION: DNC objects to this request based on each of the general objections
explained above, including to the extent that it seeks materials that are subject to the attorney-
client privilege, work product privilege, or other privileges recognized by law, including but not
limited to the First Amendment privilege; on the ground that sections (a) through (d) of this
request are unduly burdensome to the extent that they seeks documents and other materials over
an undefined time period even though the Ohio congressional redistricting process took place in
2010 and 2011; to the extent that it seeks materials that are highly confidential and protected by
law; to the extent that it seeks information that is not relevant to proving or disproving Plaintiffs’
claims or not subject to discovery under the Federal Rules; on the ground that the terms

9% ¢¢

“services,” “report” and “analyses” are vague and undefined; on the ground that the request is
overbroad and unduly burdensome in that it seeks communications related to any “services”
“relating to . . . redistricting in general”; on the ground that the request is vague, unduly
burdensome and overbroad in seeking all such materials related to “services” provided by “any
person affiliated with” the DNC; that this request is duplicative of and overlapping with other
requests in the Subpoenas; and to the extent that it seeks materials equally available to
Defendant-Intervenors, including materials that are publicly available or that are obtainable from
another source that is more convenient, less burdensome, or less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search as to the extent the
request seeks information clearly and directly related to “the redistricting of the Ohio

congressional map” in the last redistricting cycle and has not found any materials responsive to

this request.



REQUEST NO. 4: All Documents relating to the involvement of the Ohio Democratic
Party (“ODP”), the Democratic Congressional Campaign Committee (“DCCC”), Democratic
National Committee (“DNC”), or any persons associated with those organizations, in the
redistricting of the Ohio congressional map.

OBJECTION: DNC objects to this request based on each of the general objections
explained above, including on the ground that it is duplicative to requests made in the First DNC
Subpoena; to the extent that it seeks materials that are subject to the attorney-client privilege,
work product privilege, or other privileges recognized by law, including but not limited to the
First Amendment privilege; to the extent that it seeks materials that are highly confidential and
protected by law; to the extent that it seeks information that is not relevant to proving or
disproving Plaintiffs’ claims or not subject to discovery under the Federal Rules; on the ground
that this request is duplicative of and overlapping with other requests in the Subpoenas; and to
the extent that it seeks materials equally available to Defendant-Intervenors, including materials
that are publicly available or that are obtainable from another source that is more convenient, less
burdensome, or less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.

REQUEST NO. 5: All Documents relating to any statement made by any person in 2010
and/or 2011 regarding or relating to his/her objective(s) or hopes to achieve some result in the
redistricting of the Ohio congressional map, including for example and without limitation (a) that

using partisan voting data to create congressional districts could reduce the cost needed to
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conduct congressional campaigns; and (b) the desire to preserve incumbent members in the Ohio
delegation to the United States House of Representatives.

OBJECTION: DNC objects to this request based on each of the general objections
explained above, including on the ground that it is duplicative to requests made in the First DNC
Subpoena; to the extent that it seeks materials that are subject to the attorney-client privilege,
work product privilege, or other privileges recognized by law, including but not limited to the
First Amendment privilege; to the extent that it seeks materials that are highly confidential and
protected by law; to the extent that it seeks information that is not relevant to proving or
disproving Plaintiffs’ claims or not subject to discovery under the Federal Rules; on the ground
that the term “person” is vague and overbroad; on the ground that this request is duplicative of
and overlapping with other requests in the Subpoenas; and to the extent that it seeks materials
equally available to Defendant-Intervenors, including materials that are publicly available or that
are obtainable from another source that is more convenient, less burdensome, or less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.

REQUEST NO. 6: All documents relating to any attempt to solicit donations or support
for the purpose of influencing congressional maps, including Ohio’s, as a result of the 2010
statewide elections.

OBJECTION: DNC objects to this request based on each of the general objections
explained above, including to the extent that it seeks materials that are subject to the attorney-
client privilege, work product privilege, or other privileges recognized by law, including but not

limited to the First Amendment privilege; to the extent that it seeks materials that are highly
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confidential and protected by law; on the ground that this request is duplicative of and
overlapping with other requests in the Subpoenas; on the ground that the request is overbroad,
unduly burdensome, and vague because it seeks documents over an undefined time period even
though the Ohio congressional redistricting process took place in 2010 and 2011; on the ground
that the term “solicit donations or support” is undefined, overbroad, and vague; on the ground
that the term “as a result of the 2010 statewide elections” is undefined and vague; and to the
extent that it seeks materials equally available to Defendant-Intervenors, including materials that
are publicly available or that are obtainable from another source that is more convenient, less
burdensome, or less expensive.

REQUEST NO. 7: All communications, and Documents regarding or relating to such
communications, with any member, group of members, or prospective members of the United
States Congress regarding or relating to the Ohio congressional maps ultimately adopted in HB
319 and HB 369.

OBJECTION: DNC objects to this request based on each of the general objections
explained above, including on the ground that it is duplicative to requests made in the First DNC
Subpoena; to the extent that it seeks materials that are subject to the attorney-client privilege,
work product privilege, or other privileges recognized by law, including but not limited to the
First Amendment privilege; to the extent that it seeks materials that are highly confidential and
protected by law; to the extent that it seeks information that is not relevant to proving or
disproving Plaintiffs’ claims or not subject to discovery under the Federal Rules; on the ground
that this request is duplicative of and overlapping with other requests in the Subpoenas; and to

the extent that it seeks materials equally available to Defendant-Intervenors, including materials
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that are publicly available or that are obtainable from another source that is more convenient, less
burdensome, or less expensive.

Notwithstanding, expressly subject to and without waiving these objections, DNC
responds that it has undertaken a reasonably diligent inquiry and search and has not found any
materials responsive to this request.

REQUEST NO. 8: All Documents regarding or relating to the consideration of any
factors in creating any draft or final versions of the Ohio congressional map, including but not
limited to (a) compactness; (b) contiguity; (c) population equality; (d) incumbency protection; (e)
competitiveness; (f) preservation of communities of interest; (g) likelihood of election outcomes;
(h) past election outcomes, either collectively or singularly; (i) Voting Rights Act compliance; (j)
location of political campaign contributors; (k) locati