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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
Case No. 18 CVS 014001 

  

COMMON CAUSE, et al. 

 

Plaintiffs, 

 

v. 

 

DAVID R. LEWIS, et al. 

 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

LEGISLATIVE DEFENDANTS’ RESPONSE TO  

PLAINTIFFS’ “SUPPLEMENTAL REPLY BRIEF CONCERNING THEIR FIRST 

AND SECOND MOTIONS TO COMPEL” 

 

INTRODUCTION 

 Plaintiffs’ filing1 at 6:30 pm Friday, April 26, 2019, stoops to a new low.  

 Plaintiffs use electronic files from a dead man’s computer (obtained from his estranged 

out-of-state daughter through a subpoena to her local lawyer) which Plaintiffs have thus far refused 

to produce without filtering to smear the leadership of the North Carolina legislature.  Specifically, 

they pass off unauthenticated and possibly attorney-client privileged expert witness work product 

of the late Dr. Hofeller as legislative work towards the 2017 Plans. And despite spending the last 

few weeks reviewing these files instead of producing them to the other parties, Plaintiffs make 

their baseless assumptions without providing even a scintilla of evidence that the Legislative 

Defendants were aware of any of the files.  Despite Plaintiffs’ best effort, the intended smear falls 

flat.  Instead, their baseless attack demonstrates why Legislative Defendants’ approach to their 

                                                      
1 Legislative Defendants note that this filing was not authorized by the court.  While styled as a “reply” to 

the Plaintiffs’ first and second motions to compel, that is false as those motions are no longer pending.       
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supplemental document production is the right approach and why Plaintiffs’ unreasonable 

demands should be rejected by the court.     

 I. The Premise of Plaintiffs’ Smear is Unsupported. 

 The premise of Plaintiffs’ smear is that the unauthenticated and possibly attorney-client 

privileged files on the alleged computer of Dr. Hofeller were authorized by Legislative Defendants, 

or that Legislative Defendants had knowledge of them. There is no evidence either is true. Dr. 

Hofeller was a nationally acclaimed mapdrawer who worked in dozens of states including North 

Carolina.  There is no reason not to think Dr. Hofeller worked on concepts for districts in many of 

the states he worked for even when he was not retained to do so.   Despite being given access to 

apparently all of Dr. Hofeller’s personal files by his estranged daughter2, Plaintiffs did not provide 

one single file indicating that the Legislative Defendants authorized or were aware of any of the 

maps or charts Plaintiffs highlighted.    Thus, nothing in the materials is inconsistent with 

Legislative Defendants’ assertions that they did not begin drawing the 2017 Plans until July 2017.    

 The maps included in Plaintiffs’ filing itself appear to disprove Plaintiffs’ theory.  For 

instance, the map on the left hand side of page 4 appears to be of districts in the western part of 

the State, districts that were not changed in 2017.  Moreover, the maps on page 5 of districts in 

Wake and Mecklenburg counties do not even resemble the districts ultimately enacted.  The map 

                                                      
2 Plaintiffs’ smear is all the more inappropriate when one considers the fact that any Google search would 

reveal the strained relationship between Dr. Hofeller and his daughter.  One article, available at 

https://www.wvgazettemail.com/news/cops_and_courts/mother-takes-toddler-from-legal-

guardians/article_710d1828-e0e0-5c7b-966e-c1e979575060.html, recounts a serious custody issue 

between Dr. Hofeller and his daughter regarding Dr. Hofeller’s grandchild. Somehow after his death, Dr. 

Hofeller’s daughter apparently came into possession of his computer and Plaintiffs then subpoenaed his 

daughter through a local lawyer. Plaintiffs do not offer the court any assurances that the information on Dr. 

Hofeller’s alleged computer is authentic or that it was not tampered with prior to its production to Plaintiffs.  

Plaintiffs also do not offer any assurance or facts to show that these items were legally obtained by Dr. 

Hofeller’s daughter nor do they establish a chain of custody. 

https://www.wvgazettemail.com/news/cops_and_courts/mother-takes-toddler-from-legal-guardians/article_710d1828-e0e0-5c7b-966e-c1e979575060.html
https://www.wvgazettemail.com/news/cops_and_courts/mother-takes-toddler-from-legal-guardians/article_710d1828-e0e0-5c7b-966e-c1e979575060.html
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on page 6 also does not resemble the enacted districts, and despite Plaintiffs’ insinuation about 

Rep. Lewis’ district, that district is not shown in its entirety.    

 The search results obtained by Legislative Defendants as explained in their response to 

Plaintiffs’ “supplemental brief” also undermines Plaintiffs’ claims.  Using the expansive search 

terms over the two-year period advocated by Plaintiffs yielded over 33,000 documents, the vast 

majority of which appear to be unrelated to this case.  Legislative Defendants thus recommended 

applying the search term “Hofeller” to those 33,000 documents to identify possibly truly 

responsive documents.  Plaintiffs allege that the files they highlight in their “reply” came from Dr. 

Hofeller.  Obviously, if such files were included in any of the 39 individual custodian email 

accounts Legislative Defendants searched, then they would have come from Dr. Hofeller.  

Searching “Hofeller” would be the most likely way to determine if any of these files had been 

requested or received by the Legislative Defendants. However, when Legislative Defendants ran 

the term “Hofeller” against the 33,000 documents, there were only 334 non-privileged hits, and 

none of those hits produced any of the files, or anything close to any of the files, highlighted by 

Plaintiffs.    

 II. The Files Reviewed by Plaintiffs May Be Privileged Expert Witness Materials. 

 Many of the files in Plaintiffs’ brief may also have an innocuous but damaging explanation 

for Plaintiffs—they may be protected expert witness files produced by Dr. Hofeller in his expert 

work for the defendants in Covington v. NC. In August 2016, the Covington court issued its merits 

decision finding certain districts unconstitutional.  That ruling kicked off a series of filings 

regarding the remedy and whether a special election should be ordered.  (Covington, Civil Action 

No. 1:15-cv399, Docs. 124, 128, 129, 132, 136, 137, 140) (M.D.N.C.)).   
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 During the litigation over the remedy, Dr. Hofeller was retained to provide a declaration 

regarding the significant changes to districts that would be required.  To that end, on October 31, 

2016, Dr. Hofeller submitted a declaration to the Covington court detailing the substantial changes 

that would need to be made to the legislative plans in any redraw, including significant changes to 

the county groupings.  (Covington Doc. 137-1, attached as Exhibit A).  Obviously, Dr. Hofeller 

had been working on this declaration for some time before it was filed.  His work on that 

declaration was protected by the attorney-client and expert work product privileges.  Many of the 

files highlighted by Plaintiffs in their brief obviously pertain to this work by Dr. Hofeller.  This 

raises numerous grave issues. 

 First, rather than supporting Plaintiffs’ baseless attacks, many of the files in Plaintiffs’ brief 

are likely protected work product created by Dr. Hofeller as part of his expert witness duties in the 

Covington case.   Based on the filings in Covington, Dr. Hofeller was asked to determine the new 

county groupings that would be required for any redraw, including what specific districts would 

need to be redrawn.  It is not surprising, then, that the personal files Plaintiffs obtained from his 

estranged daughter would include files related to the county groupings and districts within those 

new county groupings.  Rather than demonstrating that the legislature was engaged in redistricting 

in 2016, these files simply show that the legislature, through its retained expert, was defending 

itself during the Covington case.   

 Next, and even more concerning, is that Plaintiffs have reviewed Dr. Hofeller’s personal 

files without any apparent regard to whether they were purloined privileged documents.  Plaintiffs 

have steadfastly refused to provide the entirety of Ms. Hofeller’s productions to the parties, despite 

Legislative Defendants’ request.3  Had Plaintiffs’ produced these files to Legislative Defendants, 

                                                      
3 Plaintiffs’ claim that they have offered to provide files to Legislative Defendants is a ruse.  They have 

only offered to provide filtered files.  But that is the basis of Legislative Defendants’ objection in the first 
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then Legislative Defendants could have reviewed the files for anything obviously privileged and 

notified Plaintiffs. Instead, Plaintiffs have reviewed the files, and produced some of them in a 

public filing, without any inquiry as to their possible privileged nature.  Given the work Dr. 

Hofeller was performing as an expert in late 2016 as described above, it is very likely that Plaintiffs 

have violated the attorney-client and work product privilege of the Legislative Defendants.  

 The court should direct Plaintiffs to immediately produce the entirety of Dr. Hofeller’s files 

to Legislative Defendants and admonish Plaintiffs from further filing of documents that may be 

privileged without first consulting with Legislative Defendants.  Plaintiffs’ cavalier use of Dr. 

Hofeller’s files to attack the Legislative Defendants is inappropriate and should be rejected.  

III. The Files Demonstrate the Legitimacy of Legislative Defendants’ Search. 

 As explained by Legislative Defendants in their response to Plaintiffs’ supplemental brief, 

Legislative Defendants, in trying to compromise with Plaintiffs, ran expansive search terms against 

Plaintiffs’ proposed expansive date range of August 2016 through November 2018.  That search 

returned over 33,000 documents, and Legislative Defendants’ testing of that data demonstrates 

that the vast majority of those documents are nonresponsive and have nothing to do with this case.   

 Normally in cases of this nature, the parties will negotiate new search terms or a new date 

range to discern terms and dates that are most likely to produce responsive data.  Contrary to 

Plaintiffs’ brief, this is how “civil litigation works.”  The parties work cooperatively to find search 

terms and date ranges that will produce responsive information without undue burden to either 

party.  Plaintiffs in this case obstinately refuse to cooperate as litigants normally cooperate. They 

insist that Legislative Defendants perform a futile and wasteful review of 33,000 likely 

nonresponsive documents. 

                                                      

place.  There is no telling what files have been filtered out, including any exculpatory files.  Plaintiffs should 

be compelled to comply with Rule 45(d1) and produce the files as required by the rule. 
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 However, Plaintiffs’ smear tactic demonstrates the wisdom of Legislative Defendants’ 

approach.  Using the expansive search terms over the two-year period advocated by Plaintiffs 

yielded over 33,000 documents, the vast majority of which are likely nonresponsive.  Legislative 

Defendants thus recommended applying the search term “Hofeller” to those 33,000 documents to 

identify possibly truly responsive documents.  Plaintiffs allege that the files they highlight in their 

“reply” came from Dr. Hofeller.  Obviously, if such files were included in any of the 39 individual 

custodian email accounts Legislative Defendants searched, then they would have come from Dr. 

Hofeller.  Searching “Hofeller” would be the most likely way to determine if any of these files had 

been requested or received by the Legislative Defendants.  Legislative Defendants remain willing 

to use other targeted search terms to find responsive documents.  It would appear that Plaintiffs 

are in the best position to know what targeted search terms to use given their possession of the 

personal files of Dr. Hofeller obtained from his estranged daughter.  The court should direct 

Plaintiffs to cooperate with Legislative Defendants in compromising on search terms to yield likely 

responsive documents.   

Respectfully submitted this the 29th day of April, 2019. 

OGLETREE, DEAKINS, NASH, 

SMOAK & STEWART, P.C. 

 

By:  /s/ Phillip J. Strach  

Phillip J. Strach 

N.C. State Bar No. 29456 

Michael McKnight 

N.C. State Bar No. 36932 

phil.strach@ogletreedeakins.com 

michael.mcknight@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

Telephone:  (919) 787-9700 

Facsimile:  (919) 783-9412 

Counsel for the Legislative Defendants 
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BAKER & HOSTETLER, LLP 

 

By:         

      Mark E. Braden 

      (DC Bar #419915) 

      Richard Raile 

      (VA Bar # 84340) 

      Washington Square, Suite 1100 

      1050 Connecticut Avenue, N.W. 

      Washington, DC 20036-5403 

      mbraden@bakerlaw.com 

      rraile@bakerlaw.com 

      Telephone:  (202) 861-1500 

      Facsimile:  (202) 861-1783 

Counsel for Legislative Defendants 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this date I caused the foregoing document to be served on all counsel 

of record by electronic mail in accordance with the agreement of the parties to serve documents in 

this matter electronically. 

 

 This the 29th day of April, 2019. 

 

 

By:   /s/ Phillip J. Strach    

        Phillip J. Strach 
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