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IN THE SUPREME COURT OF FLORIDA

THE LEAGUE OF WOMEN
VOTERS OF FLORIDA, INC., et al.,

Appellants, Case No. SC14-1905
L.T. Case No. 2012-CA-000412
V. L.T. Case No. 2012-CA-000490

KEN DETZNER, in his official
capacity as Florida Secretary of State,

etal.,

Appellees.

THE LEGISLATIVE PARTIES’ RESPONSE IN
OPPOSITION TO APPELLANTS’ MOTION TO STRIKE

Defendants, the Florida House of Representatives; Steve Crisafulli, in his
official capacity as Speaker of the Florida House of Representatives; the Florida
Senate; and Andy Gardiner, in his official capacity as President of the Florida Sen-
ate (together, the “Legislative Parties”), respond to the motion contained in Part V
of Appellants’ reply brief to strike Part V of the Legislative Parties’ answer brief.

In Part V of their answer brief, the Legislative Parties explained that the al-
ternative maps offered by Appellants in support of their motions for summary
judgment, as well as the Romo Trial Maps, were drawn by Democratic political
consultants and partisan operatives in Washington, D.C. The Legislative Parties

argued that Appellants did not disclose the authors of the alternative maps present-



ed during the recent remedial proceedings and that, given the pedigree of Appel-
lants’ earlier proposals, this Court should not consider Appellants’ remedial maps.
In their reply brief, Appellants still do not disclose the origins and authors of
the alternative remedial maps offered to this Court with their initial brief. Nor do
Appellants offer any facts to contradict the evidence that their earlier maps were all
drawn by partisan operatives and political consultants. Indeed, the facts are indis-
putable and arise from witnesses and documents that Appellants produced. Appel-
lants instead bluster about their refusal to be “lured” into a defense of their maps.
Shunning transparency, Appellants continue to urge this Court to rely upon
and impose on the State remedial maps that (as their silence makes clear) were se-
cretly drawn by political consultants. In moving to strike, Appellants seek to con-
ceal from the Court the plain fact that their alternative maps are politically corrupt.
Appellants argue that the facts presented by the Legislative Parties—though
contained in the record on appeal—were not admitted into evidence at trial (R.B. at
48)." As to the Romo Trial Maps, the claim is incorrect. The facts presented in
Part IV.A.3.c of the answer brief regarding the Romo Trial Maps were admitted at

trial.

' In this Response, citations to “(R.B. at _)” are citations to Appellants’
Corrected Reply Brief and Answer Brief on Cross Appeal, dated January 16, 2015;
citations to “(App. ) are citations to the appendix attached to Appellants’ Mo-
tion for Appellate Attorneys’ Fees of January 9, 2015; and citations to “(T : )"
are citations to the trial transcript.



Regardless, Appellants’ argument is wrong legally. To be sure, in reviewing
“trial issues,” an appellate court is limited to matters properly presented to the fact-
finder, such as admitted evidence, stipulations, and judicially noticed facts. See
Coca-Cola Bottling Co. v. Clark, 299 So. 2d 78, 82 (Fla. 1st DCA 1974). Here,
however, the Legislative Parties offer these facts not to contest trial issues, but to
support their argument that the Court should not consider Appellants’ post-trial
remedial maps. These maps did not exist at the time of trial, but were drawn and
presented during the remedial phase that succeeded the trial. Indeed, the remedial
maps themselves were not admitted into evidence, nor were the facts that Appel-
lants cite in their support. If Appellants may present maps that were not admitted
at trial and support them with facts that were not admitted at trial, then the Legisla-
tive Parties, in opposing those maps, cannot be limited to matters admitted at trial.

All of the facts cited by the Legislative Parties in Part V are in the record on
appeal and were well known to Judge Lewis by the time of the remedial proceed-
ing. The Legislative Parties presented these facts with their Motion for Sanctions
for Plaintiffs’ Fraud on the Court, dated April 1, 2014, and at the hearing on that
motion. While it declined to impose sanctions, the trial court gave no weight to
Appellants’ maps, either in its post-trial judgment or in later remedial proceedings.

Appellants further argue that the facts surrounding their alternative maps are

irrelevant. According to Appellants, it is fine and appropriate to submit to the Ju-



diciary maps drawn by Democratic partisan operatives and political consultants—
the Bainters and Terrafermas of the Democratic world—and hide the truth from the
Court. This proposition must be rejected. The idea that parties may submit maps
drawn by partisans, invite courts to rely on them and impose them, and avoid all
scrutiny and disclosure—misleading Judges and undermining the Constitution—
and that the whole caper is irrelevant and no business of the Court, is flat wrong.
For this reason, the trial court repeatedly affirmed the Legislative Parties’
right to discover information about Appellants’ maps. Appellants resisted these
orders to the point of sanctions. Ultimately, eight court orders aftirmed the Legis-
lative Parties’ right to obtain this information.> The trial court expressly found it

relevant (App. 390) and never placed any reliance on Appellants’ alternative maps.

? The court first granted the Legislative Parties’ motion to compel discovery
directed to alternative maps (App. 187).> It then denied the Romo Appellants’ mo-
tion for reconsideration and reaffirmed its earlier order (App. 191). Five days lat-
er, the Superior Court for the District of Columbia denied a motion to quash a sub-
poena directed to the Romo Appellants’ map-drawer (App. 194). On March 13,
2013, the trial court sanctioned the Coalition Appellants for their violation of an
order compelling them to produce documents related to their alternative map (App.
201). Next, when FairDistricts Now, Inc., which controls the Coalition Appellants,
moved for a protective order, the court, while narrowing the document requests,
refused to limit deposition questions and ordered production of all non-privileged
documents concerning any alternative map presented to the court (App. 204). Lat-
er, the trial court granted the Legislative Parties’ motion for leave to amend their
answers to plead, as an affirmative defense, Appellants’ unclean hands with respect
to the alternative maps presented to the court at the summary-judgment stage (App.
207). On April 14, 2014, the D.C. Superior Court denied the Democratic Congres-
sional Campaign Committee’s motion to quash a subpoena (App. 210). And, at the
pretrial conference, the trial court denied the Romo Appellants’ motion in limine to

4



The trial court might easily have been misled and embarrassed. Suppose the
court had relied on or imposed Appellants’ maps, or inferred from their political
performance that the enacted plan was a gerrymander—only to read later in the
newspaper that it was the alternative maps that were gerrymandered. No assertion
that the alternative maps were mere “exemplars” would have made matters right.

While contending that litigants should be free to submit partisan maps to
courts—no questions asked—Appellants condemn the public submission of parti-
san maps to the Legislature, even where, as here, there is no evidence that the Leg-
islature knew of the public-submission scheme. If it is improper for operatives to
recruit third parties to submit partisan maps to the Legislature, then it cannot be
proper for operatives to recruit third parties to submit partisan maps to this Court.

Clearly, if the shoe were on the other foot, Appellants would quickly change
their position. If, instead of enacting a remedial plan, the Legislature had present-
ed a map to the trial court and asked the court to order it into effect, Appellants
would not have argued that the map’s origins were irrelevant. Not a chance. Nev-
ertheless, this describes the exact posture of Appellants’ alternative remedial maps.

Appellants defend the indefensible: they presented to the trial court maps

drawn by partisan operatives and political consultants—and never told the court.

exclude evidence concerning the intent of their map-drawers (App. 370-75). Thus,
at trial, deposition excerpts directed to the Romo Trial Maps were admitted without
objection (T24: 3049-54).



Granted, the corruption of their maps does not exempt the enacted plan from judi-
cial review. At the same time, Appellants’ maps merit no consideration. There is
no reason to suppress facts. The argument was proper and should not be stricken.
WHEREFORE, the Legislative Parties respectfully request that the Court
deny Appellants’ motion to strike Part V of the Legislative Parties’ answer brief.
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