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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
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BLACK CAUCUS, et al.

Plaintiffs
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(Three Judge Court)

V.
THE STATE OF ALABAMA, et al.

Defendants

DEMETRIUSNEWTON, et al.
Plaintiffs

2:12-CV-01081-WKW-MHT-WHP
(Three Judge Court)

VS,

STATE OF ALABAMA, et al.

vvvvvvvvvvvvvvvvvvvv

Defendants
MEMORANDUM IN SUPPORT OF THE NEWTON PLAINTIFFS RESPONSE TO
THE STATE OF ALABAMA’SMOTION FOR SUMMARY JUDGMENT WITH
RESPECT TO NEWTON PLAINTIFFS CLAIMS

COME NOW, the Newton Plaintiffs, and hereby respectfully file this Memorandum in
Support of the Newton Plaintiffs Response to the State of Alabama's Motion for Summary
Judgment on the Newton Plaintiff’s Claims. The Newton Plaintiffs have alleged claimsrelated to
violations of Section 2 of the Voting Rights Act, unconstitutional gerrymandering, and violations
of the 14™ Amendment and the United States Constitution. The State of Alabama now seeks
summary judgment on said claims. For the reasons set forth below, the State of Alabama sMotion

for Summary Judgment should be DENIED as material issues of genuine fact exist that should be

addressed at trial.
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INTRODUCTION

Wenoteat the outset that defendants misperceiveand conflatethe Newton plaintiffs claims.
The Newton plaintiffs bring two distinct types of claims. First, we claim under the results prong of
Section 2 of the V oting Rights Act that under the House and Senate plans minority voters"haveless
opportunity than other members of the electorate to participate in the political process and to elect
representatives of their choice" and that each plan "resultsin adenial or abridgement of theright of
any citizen of the United States to vote on account of race or color" or membership in alanguage
minority group. 42 U.S. C. 81973. Much of defendants evidence, however, appliesto the entirely
separate effects prong of Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c. The State,
accordingly, confuses the "opportunity” district with "ability to eect” district, conflating Section 5
with Section 2 of the Voting Rights Act, which the Supreme Court has repeatedly advised against.
"Section 2 concerns minority groups opportunity to elect representatives of their choice, while the
more stringent 8 5 asks whether the change has the purpose or effect of denying or abridging the
right tovote." Bartlett v. Srickland, 556 U.S. 1, 24-25 (2009) (citing LULAC v. Perry, 548 U.S. 399,
446 (2006)). *

The Newton plaintiffs Section 2 results claim relates to the State'sfailure to create minority
opportunity House districtsin Jefferson and Montgomery counties; and the State's failure to create

aminority opportunity Senate district in Madison County.

! Asthe three-judge court held in Major v. Treen, 524 F. Supp. 325, 327 n. 1 (E.D. LA.
1983), "The Attorney General's preclearance determination does not pretermit a subsequent
action....Private plaintiffs are free to mount a de novo attack upon a reapportionment plan
notwithstanding preclearance..... Since the statutory standards of review under § 5 differ from
those established by amended § 2, agrant or denia of preclearance pursuant to 8 5 is not
dispositive of a § 2 claim. Hence we conclude that the Assistant Attorney General's preclearance
determination has no probative value in the instant case.” (internal citations omitted)

1
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The Newton plaintiffs also challenge the House and Senate plans under the purpose prong
of Section 2 and under the 14th and 15th Amendments. Here, the focus includes but is not limited
to the State's failure to draw minority opportunity districts in the counties noted above, but also on
theelimination of Senatedistricts 11 and 22 ascrossover districts; and, indeed, the Newton plaintiffs
aver that the entire House and Senate plans are pervaded by aracialy discriminatory purpose.

STANDARD FOR SUMMARY JUDGMENT

Under Rule 56 of the Federal Rules of Civil Procedure, summary judgment shall be granted
"if the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law." Fed. R. Civ. P. 56(a); accord Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247 (1986). In deciding whether there is a genuine issue of materia fact, the
court must draw all justifiable inferencesin the nonmoving party's favor and accept the nonmoving
party'sevidenceastrue. Anderson, 477 U.S. at 255. To determinewhichfactsare"material,” acourt
must look to the substantive law on which each claim rests. Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986). A "genuineissue" is one whose resolution could establish an element of aclam or
defense and, therefore, affect the outcome of the action. Id.

Moreover, courts have generally concluded that cases that involve questions of intent or
motive are rarely appropriate for summary judgment as relevant evidence is often susceptible to
different interpretations or inferences by thetrier of fact. Hunt v. Cromartie, 526 U.S. 541, 552-553
(1999); accord, e.g., Poller v. Columbia Brad. Sys., Inc., 368 U.S. 464, 473 (1962); Att'y Gen. v.
Irish Peoplelnc., 796 F.2d 520, 524 (D.C. Cir. 1986). In the redistricting context, assessing whether
ajurisdiction wasracially or politically motivated is not asimple matter, but an inherently complex

task requiring the court to perform a"sensitive inquiry into such circumstantial and direct evidence
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of intent as may be available." Hunt, 526 U.S. at 546 (citing Miller v. Johnson, 515 U.S. 900, 905
(1995)); accord Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977);
Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 488-90 (1997) (noting that in Section 5 cases
involvingdiscriminatory purpose questions, " courtsshould ook to our decisionin Arlington Heights
for guidance").
FACTS

1 Accordingtothe2010 Census, Alabamahad 4,779,736 residents, including 3,274,402
white non-Hispanic persons (68.5%), 1,281,118 black persons (26.8%), 28,218 Native Americans
(1.2%), and 186,602 persons of Spanish Heritage, or Latinos (3.9%). The remainder were of other
races or mixed race. EX. A, 2010 Alabama Population Data. 2

2. The 2010 white share of population declined from 71.1 percent in 2000 (including
white Hispanics), EX. B, 2000 Alabama Population Data, and the white share continues to decline
at an accelerating pace: the Census Bureaus American Community Survey reportsthat in 2011, the
white population had declined not only as a proportion of thetotal population, but in absolute terms
aswell. EX. C, 2011 ACS Report. The 2011 population of Alabama as a whole had grown to
4,802,740 persons while the white non-Hispanic population declined by over 63,000 persons to
3,202,563, or 66.7 percent of the state population. 1d.

3. From 2000 to 2010, the black population of Jefferson County increased by 35,973
personswhilethewhite popul ation declined by 15,917 persons. EX. D, Jefferson County 2000 Race

Population Data; EX. E, 2010 County Population Data; EX. F, Dr. Richard Arrrington Expert

2 The white non-Hispanic population subtracts the white Hispanic population from the
total white population. Consistent with Alabama historical practice, the black population
includes persons who are black aone or in combination with another race.

3
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Witness Report (hereinafter “ Arrington Report”), 155. The Latino population of Jefferson County
increased by 15,204 persons from 2000 to 2010. Ex. D; Ex. E.

4, From 2000to 2010, the black popul ation increasedin Montgomery County by 16,894
personswhilethewhite population declined by 18,524 persons. EX. E; EX. G, Montgomery County
2000 Race Population Data. The Latino population of Montgomery County increased by 5,649
personsfrom 2000-2010. Id. Much of thisshift occurredin House District 73, which declined from
69.3 percent white in 2000 to 44.1 percent white in 2010. Doc. No. 30-3; EX. H, 2010 District
Statistics Report. With minorities comprising a mgority of the population in District 73, minority
voters el ected the candidate of their choiceto the AlabamaHousefrom District 73. EX. 1, Dr. Allan
Lichtman Expert Witness Report (hereinafter “Lichtman Report”), at 14.

5. The Madison County population grew by 21.0 percent between 2000 and 2010, and
the black population increased by 17,351, or 27.5% and the Latino population nearly doubled
(+195.1%), with a gain of over 10,000 persons. EX. E; EX. J, Madison County 2000 Race
Population Data.

Racially Polarized Voting

6. The Court can take judicial notice that in the past, elections in Alabama have been
characterized by racially polarized voting.

7. Alabama admits that elections are racially polarized. Doc. 59, 118 ("The State
Defendantsadmit that, when partisan campaignsareinvolved, African-American votersin Alabama
generaly vote for Democratic candidates and that many, but not all, white voters often vote for

Republican candidates.”).
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8. In recent statewide elections involving black versus white candidates, support for
black candidatesamong black voterswaswell over 90 percent (94%) whilelarge majorities of white
voters (81%) supported the black candidate's white opponent. Lichtman Report at 6, 11-12.

9. Polarized voting existsindependent of political party ingeneral electionsin Alabama.
That is, polarized voting is substantially stronger for elections with black Democrats than for
elections with white Democrats. Black cohesionisonly slightly lower for white versus white than
black versus white elections (92 percent compared to 94 percent). However, white bloc voting
against the African American candidate of choiceismuch more substantial inthe black versuswhite
electionsthaninthewhite versuswhite elections. Asindicated in Table 1 of Dr. Lichtman’ sReport,
only 19 percent of white voters backed black Democrats, whereas 29 percent of white voters backed
white Democrats. The degree of polarization in black versuswhite electionsis 75 percentage points
(94% minus 19%), compared to 63 percentage points in white versus white el ections (92% minus
29%). Lichtman Report at 5-6, 11-13.

10. Black voters are in coalition with Latino and Native American voters. the groups
work together politically and jointly support minority candidates. Thisisevidence by thetestimony
of Plaintiffs Rosa Toussaint and Chief Framon Weaver. Plaintiff Rosa Toussaint is very involved
inthe Hispanic community in Madison County. Shehas served asan advocatefor Hispanicsthrough
many different organizations. Huntsville International Help Center, Hispanic Latino Advisory
Committee to the Mayor of Huntsville, the Alabama Hispanic Association, and the Alabama
Coalition for Immigrant Justice. EX. K, RosaToussaint Depositionp. 32,1. 13-23; p. 33,1. 1-8. Ms.
Toussaint is also a chaplain serving the Hispanic community in Madison County, and she is a

member of the NAACP. Id.
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11. Ms. Toussaint testified that the Hispanic community in Madison County is a
politically cohesive group. EX. K. p. 31, 1. 22-23,1. 1-2. Shefurther testified that alarge number
of Hispanicslivein southwest Huntsville, so much so that the areais frequently referred to asLittle
Mexico. EX.K, p.8,1.15-23,p. 9, 1. 1-23, p. 10, |. 1-5, 18-23, p. 11, 1. 1-23, p. 12, |. 1-5, p. 14, .
1-12, and p. 23, I. 10-15. She stated that Hispanics developed a coalition with African American
voterswho lived in north Huntsville. EX. K, p. 8,1. 15, p. 9,1. 12, p. 10, |. 1-5, p. 11, 1. 10-12, p. 12,
[. 15-18, p. 16, |. 11-23, p. 19, I. 13-23, p. 24, 1-23. Ms. Toussaint worked with building this
coalition. She worked in Laura Hall’s campaign and believed there was a good relationship and
coalition between the African American and Hispanic communitiesin Madison County. EX. K, p.
8,1.15-23,p. 9, 1. 1-12. Ms. Toussaint testified that the reapportionment plan of the Legislature
severs that coalition and divides the Hispanic community. EX. K.

12.  Likewise, Chief Framon Weaver isthetribal chief of the MOWA band of Choctaw
Indians. EX. L, Framon Weaver Deposition, p. 5, 1. 5-13. Hetestified that coalition existed between
his tribe members and African Americans resided in the former Senate District 22. EX. L, p. 20, I.
5-10, pp. 37-38. He further testified that the plan adopted by the Legislature for reapportionment
of District 22 hurt histribein two ways. First, it divided his tribe between three different senate
districts. EX. L, p.81.7-12; p. 39, |. 14-23, p. 40, |. 1-2. Second, it divided the tribe from its
normal codition partners. EX. L, p. 20, I. 5-10, p. 28, . 1-23, p. 30, I. 4-11, pp. 37,1.1-38, 1. 23.
Chief Weaver testified that histribe’ snormal coalition partners, African Americanvotersliving next
to his tribe, were moved into Senator Sanders district 23. With the loss of the tribe's coalition
partners along with the division of the tribe into three districts, the tribe has now been rendered

politically insignificant in Chief Weaver’s opinion. EX. L.
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13.  Whilethe Latino population in Alabamais still small, Republican legislators worry
that Latino numbers will grow unless illegal immigration is curbed and this is important to them
because Latino citizens vote for Democrats. Arrington Report § 85.

14.  Thedefendantsadmit (Doc. No. 59 11120 and 22) that Alabamahasahistory of racia
discrimination in voting and other areas: "white officias in Alabama - who for the past 150 years
havebeen almost exclusively Democrats- acted to deter participation by black citizensand to disrupt
and hamper black political organizations." Defendantsfurther admit that federal courtsandtheU.S.
Justice Department have found state and local voting practicesto beracially discriminatory. 1d. at
123.

15. Defendantsadmit that minority citizensin Alabamasuffer fromdisparitiesinincome,
education, health, etc. Doc. No. 59 119 ("The State Defendants admit that, as a historical matter,
black citizensin Alabamagenerally suffer from disparitiesin income, education, employment, and
health."). Current datafrom the U.S. Census Bureau's American Community Survey confirms that
these differences till exist. Arrington Report  83.

The State's Redistricting Plans

16. Under the State's House redistricting plan, 78 of the 105 districts have clear white
non-Hispanic majorities. Doc. No. 30-36. Each of these districts has a minority population well
below thelevel that would accord minority votersto elect acandidate of their choice. Doc. No. 30-
36; Lichtman Report at 1-2; Arrington Report  46. The districts with overwhelming white
majorities comprise over 74 percent of the 105 total House districts as compared to the 68.5 percent

white non-Hispanic share of the state's 2010 population and 66.7 percent of the state's 2011
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population. The State's plan relegated the 31.5 percent (or 33.3 percent in 2011) minority popul ation
of the state to 25.7 percent of the House districts.?

17. Under the State's Senateredistricting plan, 27 districtshaveclear white non-Hispanic
majorities. Doc. No. 30-39. Each of these districts has a minority population well below the level
that would accord minority votersto elect a candidate of their choice. Doc. No. 30-39; Lichtman
Report at 1-2; Arrington Report 146. Thesedistrictscompriseover 77 percent of the 35 total Senate
districtsascompared to the 68.5 percent white non-Hispanic share of the state's 2010 popul ation and
66.7 percent of the state's 2011 population. The State's plan relegated the 31.5 percent (or 33.3
percent) minority population of the state to 22.86 percent of the Senate districts.*

18.  Theblack population of Jefferson County issufficiently concentrated for thecreation
within Jefferson County of one additional compact, contiguous House district with a black voting
age magjority. Doc. 60-2; EX. M, Jefferson County Newton Illustrative. Likewise, the black
population of Montgomery County is sufficiently concentrated for the creation within Montgomery
County of one additional compact, contiguous House district with ablack voting age majority. EX.
N, Montgomery County Newton Illustrative. Furthermore, the black and Hispanic population of
Madison County is sufficiently concentrated for the creation within Madison County of acompact,
contiguous Senate district with ablack and Hispanic voting age mgjority. EX. O, Madison County
Newton lllustrative. The area of such a district includes areas in which the white population is

declining as minorities move into neighborhoods and white residents leave. EX. K.

% The black population would warrant 28.14 seats without inclusion of the Latino and
Native American population with whom they arein coalition.

* The black population would warrant 9.38 seats without inclusion of the Latino and
Native American population with whom they arein coalition.

8
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19. Under the 2001 Senate plan, Senate district 11 had a 2010 population of 125,111
persons of whom 62.6 percent were white and 33.9 percent were black. Minority votersin Senate
district 11 dependably were able to aign with other minorities and with white persons dependably
to elect a Senator of their choice from district 11. Lichtman Report at 13, 14.

The Process of Adoption of the Plans.

20.  Thelegidatureestablished aJoint Reapportionment Committeewhich began meeting
in March 2011. The Committee consisted of 22 members, which included two black senators and
three black representatives. That is 23% of the membership in astate where minority residents are
over 30% of the population. Therewere only two Democratic senators on the Committee, and four
Democratic representatives (27% of the committee membership). The white Republicans held a
comfortable 16 to 6 majority on the Committee. Arrington Report 98

21. Senator Gerald Dial and Representative Jim McClendon served as co-chairs of the
Reapportionment Committee during the post-2010 redistricting cycle. Doc. No. 76-4 at 2, 3, 1. 5-6;
Doc. No. 76-5at 2, 3, |. 3-4.

22.  The Committee adopted officia guidelines purportedly to guide the contours of
districts to be produced during the redistricting process. In addition to compliance with the U.S.
Constitution and the Voting Rights Act, these included as a mandatory requirement that:

6. The following redistricting policies contained in the Alabama
Congtitution shall be observed to the extent that they do not violate
or conflict with requirements prescribed by the Constitution and laws
of the United States:

a. Each House and Senate district should be composed of as few
counties as practicable.

b. Every part of every district shall be contiguous with every other

part of the district. Contiguity by water isallowed, but point-to-point
contiguity and long-lasso contiguity is not.
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c. Every district should be compact...
7. ... b. Theintegrity of communities of interest shall be respected.
Doc. 30-4.

23.  Thelimitation to a two percent population deviation was new to Alabama; it had
never been used before by the State. Arringto Report 69. The State gavethe caseof Lariosv. Cox,
300 F.Supp.2d 1320 (N.D. GA. 2004) , as the rationale for requiring the two percent deviation.
However, Lariosin fact speaks not to the necessity for a popul ation deviation, but to the abuse and
manipulation of population deviations to transfer one or more districts from one region to another
so asto deprive the disfavored region of the equal protection of thelaw. Id. Larios, 300 F.Supp.2d
at 1347.

24.  The minority members of the Committee argued against the two percent rule and
voted to amend it repeatedly. Arrington Report 1 99.

25. Where States respect county boundaries to the extent possible, larger population
deviations are entirely permissible. Tennant v. Jefferson County Commission, 133 S.Ct. 3 (2012);
Brown v. Thompson, 462 US 835 (1983); Reynoldsv. Sms, 377 U.S. 533, 578-79 ("Indiscriminate
districting, without any regard for political subdivision or natural or historical boundary lines, may
belittle morethan an open invitation to partisan gerrymandering"); Larios, 300 F.Supp.2d at 1338.

26. In public hearingsthe Committee'slegal counsel, Dorman Walker, often represented
Lariosasrequiring thislower total deviation standard, but when pressed, he admitted that it was not
s0. Hereishisexchange with Representative Chris England (black Democrat) in the public hearing
in Tuscaloosa, 13 October 2011:

Representative England: One thing | wanted to address specifically

iswhat you said concerning deviation. Couldyoufirst reveal thecase
that you're referring to that talks about what the safe harbor is?

10
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Mr. Walker: Sure. That's Larios v. Cox, which was a three-judge
court in the, | think, Northern District of Georgia. And the meat of
that decision is that - is in that three-judge court decision. It was
appealed directly to the Supreme Court as to what happens with a
three-judge court decision. They affirmed it, but really, if you want
to get an understanding of what the law is, you have to read the
District Court's decision. Representative England: All right. Would
it be safeto say that the court decision doesn't necessarily suggest that
the 2 percent deviation is required, other - and there's readly no safe
harbor and there's no really percentage recommended?

M. Walker: he only safe harbor is zero deviation.

Representative England: So 2 percent, something the legislature
established, is not necessarily supported by the case law?

Mr. Waker: Well, what it saysis that you should try to have zero
deviation and - and that if - clearly 10 percent deviation istoo much,
asa- asabright line, as| read the case, somewhere between 10 and
Oistheideal. Butthegist of the - the slant of the caselaw isthat you
should try to have as little deviation as possible because of one
person, one vote in order to affect that principle. Some-some
deviation is allowed, but what the decision says, at least as | read it,
isthat it - the more deviation you have, the stronger the explanation
interms of traditional redistricting criteriahasto be. So | know that
some jurisdictions have gone with 5 percent [he means 10% total
deviation]. I'mnot aware of any jurisdictionthat hasgone higher than
that.

Mr. Walker: Well, what it says is that you should try to have zero
deviation and - and that if - clearly 10 percent deviation istoo much,
asa- asabright line, as| read the case, somewhere between 10 and
Oistheideal. Butthegist of the - the slant of the caselaw isthat you
should try to have as little deviation as possible because of one
person, one vote in order to affect that principle. Some-some
deviation is allowed, but what the decision says, at least as | read it,
isthat it - the more deviation you have, the stronger the explanation
interms of traditional redistricting criteriahasto be. So | know that
some jurisdictions have gone with 5 percent [he means 10% total
deviation]. I'mnot aware of any jurisdiction that hasgone higher than

11
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that.

In light of the - of the consequences - because there is no threshold
established. It's just a gradation, if you will. In light of the
consequences of getting that wrong, which would leave the state
without a plan that could be pre-cleared, the legidature chose 2
percent, which is probably a little conservative, but it was - it was
donein order to make surethat all of the work that goesinto passing
aplan didn't get wasted by choosing a standard that was higher than
the courts in an area at the time when the law was very dynamic
would not approve.

Representative England: But it's safe to say, though, that you could
- aslong asyou can justify it by the needs of the communities, maybe
keeping communities together, packing - to avoid packing and so
forth, that you could actually go beyond 2 percent deviation, if
necessary?
Mr. Walker: The case law would allow that.
Representative England: OK. So when - so the 2 percent is not
anything that's established in law; it's something that we've adopted
asa- sofar asaprinciple in order to, | guess, create our own safe
harbor, but the court could actually say that 2 percent istoo much or,
if our plans aren't good enough, it could say that 2 percent is not
enough, isthat right?
Mr. Walker: That is correct.

Arrington Report  70.

27. In drawing itsredistricting plans, the State subordinated the traditional redistricting
criteria, including the criteria that the Committee itself had adopted, to the two percent rule and to
the interests of white Republican incumbents. EX. P, Randolph Hinaman Deposition (hereinafter
“Hinaman”), a 63-64.

28.  Theactua operation of the computer system for drawing the House and Senate plans

was assigned to Mr. Randolph Hinaman of Arlington, VA. Doc. 125-10; Hinaman a 6-7. Mr.

12
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Hinaman began construction of the House and Senate plans on or about September 1, 2011.
Hinaman at 14. Mr. Hinaman is not an attorney. Hinaman at 24.

29. Mr. Hinaman adjusted Maptitude computer software to match the Alabama voting
precinct boundaries, and also loaded political datafrom the Republican National Committee showing
how Republican candidates had performed in recent Alabama elections. Hinaman at 15.

30. Mr. Hinaman met with the Committee Co-Chairs, the House and Senate |eadership,
certain chiefs of staff, and counsel for the Committee, Mr. Dorman Walker, on September 22, 2011.
Hinaman at 22. Mr. Hinaman was instructed to "interface” with the Republican Caucus through
Co-Chairs Dial and McClendon in the development of the redistricting plans. Hinaman at 31.

31.  AccordingtoMr. Hinaman and, at least for white Republican legidators, asthe maps
evolved, the principle guidelines were to avoid placing two incumbents in the same district, and to
maintain the core of each district and change each district aslittle as possible. Hinaman at 25-26,
125. While these two requirements stand out, Mr. Hinaman could recall no discussion of the
requirement to avoid splitting counties. Hinaman at 29.

32. Asinterpreted by the Redistricting Co-Chairs and asimplemented by Mr. Hinaman
under their guidance, the adopted gui deline of maintai ning communitiesof interest was meaningless.
Doc. 125, 91 102, 105; Hinaman at 121-123.

33. The Legislature knew from the outset that the redistricting plans would split more
counties under the two percent deviation than under a 10 percent deviation. Hinaman at 34. Rep.
McClendon stated that "I was obligated to do my best to stay within the guidelines adopted by the
redistricting committee.” Doc. 125-4 at 10, p. 36, |. 4-19. As the House and Senate plans were

drawn, they split more countiesthan necessary to comply with thetwo percent deviation requirement

13
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because "the current legislators for whatever reason liked it that way." Hinaman at 34.

34. The plan purports to have been drawn from the cornersin: That is, districtsin each
corner of the state purportedly were drawn first, and subsequent districts were drawn from those
corners and the borders of the state toward the center of the state. Hinaman at 39.

35.  TheplanfragmentsLauderdale County in the northwestern corner of the state. Doc.
30-38. Lauderdale County was not split under the 2001 plan, where it was combined with part of
Colbert County in Senate district 1. Doc. 30-44. The division of Lauderdale County was contrary
to the Alabama Constitution and contrary to the interests of the State in respecting communities of
interest, including Muscle Shoals and the minority community of Madison County. Hinaman at
121-123.

36.  With the approva of Co-Chairs Dial and McClendon, Mr. Hinaman started by
drawing in the majority black districts, but he did not consult with any black member of the
legislature in drawing those districts. Hinaman at 23, 38, 67, 129; Doc. 125-4, at 6. p. 20, |. 5-20.
Prior to the time the House and Senate proposals were made public, no black member of the
Legidature was allowed to see the map. Hinaman at 91; Doc. 125-4, at 26, p. 98-99.

37. Mr. Hinaman sat at his computer terminal with white Republican legidators and
adjusted the maps in response to their requests. Hinaman at 114, 136-139. As he sat with these
white legislators, Mr. Hinaman had available political data showing the performance of various
Republican candidates within the area of the district, and he would provide the data and discuss the
data with the white Legislators. Hinaman at136-139.

38. Mr. Hinaman completed his draft House and Senate plans and provided them to the

CommitteeChairs. Sen. Dial and Rep. McClendon unveiled the House and Senate plansto minority

14
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members of the Legislature only on May 7, 2012. Doc. 125, 11 47-48. The Special Legidlative
Session opened on May 17, 2012. Doc. 125-1. Mr. Hinaman ignored alternative plans presented
by black Legislators during the special legidlative session. Hinaman at 138-139.

39. Mr. Hinaman's only interaction with Ms. Bonnie Shanholtzer of the Alabama
Reapportionment office was on technical issues relating to the transfer of his map into the
Reapportionment Office's computers; he did not discuss the outline of any district. Hinaman at
92-93.

40. After Mr. Hinaman had begun drawing the legidative redistricting plans, the
Committee conducted public hearings at 21 locations throughout the State of Alabama. Doc. 76-4
a3, 97 1.7-13; Doc. 76-5a 3, 1 7, |. 1-6. The ostensible purpose of those hearings was to hear
proposals from interested persons for drawing new districts and to receive other public comments.
Senator Dia and Representative M cClendon attended each of those public hearings. Doc. 76-4 at
3,17,1.7-13; Doc. 76-5at 3, 1 7, |. 1-6.

41. At 21 public hearings, the Committee'slegal counsel, Dorman Walker, often would
mention that the hearings were in some way required by the Department of Justice as part of
preclearance. This indicated that the hearings were a mere form and played no part in the
construction of the plans. Arrington Report  100.

42.  Thepublic hearingswere held prior to the presentation of any proposed maps so that
the discussion could only involve abstract principles, and 49 different speakers complained about
the lack of any meaningful participation in the process absent some mapsto consider. Thirty-eight
speakers mentioned the importance, in principle, of recognizing race in Alabama politics by

appropriate districting. No one suggested that the current packing of minority districts was

15
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appropriate, and many speakerssuggested that the maj ority-minority districtsshould be"un-packed.”
Theimportance, in principle, of beingfair to both political partieswasmentioned thirteen (13) times.
Arrington Report  102.

43.  Thebulk of the comments, and by far the largest amount of time in all twenty-one
(21) of the hearings, concerned theimportance of maintaining county linesintact and having districts
contain as few counties as possible. Arrington Report 9 103.

44.  After the Hinaman plans had been unveiled, the Committee held only one public
hearing on the actual plans, in Montgomery on 17 May 2011, the same day the plans were adopted
by the Committee, and aweek before the plans were enacted by the legislature. Arrington Report g
1009.

45.  Theorigina "working plans' from Mr. Hinaman were changed very littlein versions
"2" and "3." These later versions of the House and Senate plans were the ones enacted. Arrington
Report §110. But the changesall wereminor: no changeswere consequential or changed theoverall
pattern of the first draft. Arrington Report § 111.

46.  After the House and Senate plans were unveiled, the legislature restricted potential
amendmentsto the plans so that each district had to fall within the two percent population deviation
range. Doc. 76-4, § 10; Doc. 76-5, 1 10. The only changes that would be accepted were those
involving discrete exchanges of population between two or three districts within a week of final
passage of the bills. Hinaman at 39, 40. Changes to cure the plans' violations of the prohibition
against splitting counties and communities of interest could not be considered. Hinaman at 48.
Rep. M cClendon hastestified that heinsisted that, if changeswere to be made, each member whose

district would be affected concur on the proposed changes. Doc. 76-5 at 6, 1 16, |. 7-8.

16



Case 2:12-cv-00691-WKW-MHT-WHP Document 136 Filed 07/10/13 Page 24 of 73

47. In both the Committee and on the floor of the House and Senate, the minority
legislators offered their plans as substitutes for the co-chair's plans. These effortswere all defeated
essentially along party line votes in the various committees and on the floor of both houses.
Arrington Report 1 112.

48.  Theblack legislators had theillusion of participation in the processin the sense that
they could offer amendments, vote, and speak freely, but the plan wasbasically afait accompli: only
minor, amost cosmetic, changes were made that had no bearing on the ability of minority votersto
participate in the political process. Arrington Report  113.

49. TheAlabamaConstitution requiresthat the plan beadoptedinthefirst regular session
of theLegislature after the censusdatabecomesavailable. AlabamaConstitution 8 199. TheHouse
and Senate plans were not adopted in the regular session but in a subsequent Special Session. Doc.
125-1.

50.  TheHouse and Senate plans placed an effective quotaon minority districts. Before
he eliminated majority-black district 53 in Jefferson County, Mr. Hinaman did not examine whether
such elimination was in fact necessary, and whether it was possible to maintain all existing
majority-black districts in Jefferson County. Hinaman at 60-61, 85.

The Section 5 Standard

51 The Legislature ignored the requirements of Section 2 of the Voting Rights Act in
drawing district boundaries. Hinaman at 98-99. Mr. Hinaman was unaware of any studies or
standard related to what black population in a district would be necessary for black votersto have
aviableopportunity to elect acandidate of their choiceand never discussed that issuewith Sen. Dial

or Rep. McClendon. Hinaman at 138-139.
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52. In applying the non-retrogression standard of Section 5 of the V oting Rights Act, the
State applied astandard by which (1) the number of black-magjority districts could not decrease and
(2) the black majority districts had to, where possible, maintain at least the black population
percentage that existed in 2010 under the 2001 plan. Hinaman at 23-24, 101.

53. Mr. Hinaman understood that the black percentagein somedistrictscould bereduced
if necessary, but he had no idea how much the black majoritiesin "packed" districts such as those
in Montgomery County could be reduced without threatening their viability, and made no inquiry
into such alevel of reduction. Hinaman at 146-147. He made no inquiry of any black legislator to
ascertain their views. 1d.

4. Using this metric, the State plans provided very large black mgjoritiesin a number
of districts. Of thetwenty-seven Houseand eight Senate majority-black districts, six House (22.2%)
and two Senate (25%) districtsareover 70 percent black in population; six additional House (22.2%)
and one additional Senate (12.5%) districts are over 65 percent black in population; and 10
additional House (37%) and three additional Senate (37.5%) districts are over 60 percent black in
population. Doc. 125, 11 49-50.

55. In Alabama, black voters have an excellent opportunity to elect candidates of their
choicein any district in which they constitute 50 percent or even over 40 percent of the voting age
population. Arrington Report 1 46; Lichtman Report at 2-3.

56. Section 5 has not been enforced so asto require that the black percentage cannot be
reduced, and the Department of Justice earlier had interposed Section 5 objections to redistricting
plans of the State of Alabama based, among other things, on "packing" or over-concentrating

minoritiesin certain districts. EX. Q, 1982 Section 5 Objection Letter (House and Senate); EX. R,
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1992 Section 5 Objection Letter (Congressional).

57.  The Department of Justice has made available Procedures for the Administration of
Section 5 of TheVoting Rights Act Of 1965, as Amended, 28 C.F.R. 851, 52 Federal Register 490,
Jan. 6, 1987, which specifically warn against over-concentration or "packing" of minorities into
districts as well as fragmenting or "cracking" minority concentrations. Id. § 51.59

58. In gerrymandering, the voters of one's opponent are packed by putting more of them
than are necessary for them to elect in afew districts. Arrington Report 9 32. They win in those
packed districts, of course, but waste votes that would otherwise be used to form majorities in
adjoining districts. Cracking meansto dividetheir other votersinto severa districtswherethey are
not amajority. Arrington Report § 32.

59. In 2011 the Department of Justice had issued Guidance on its view of Section 5
compliance and noted that it would consider the following:

In determining whether the ability to elect exists in the benchmark
plan and whether it continues in the proposed plan, the Attorney
General does not rely on any predetermined or fixed demographic
percentages at any point in the assessment. Rather, in the
Department's view, this determination requires afunctiona anaysis
of the electoral behavior within the particular jurisdiction or election
district.

76 Fed.Reg. 7470-01, at 7472 (Feb. 9, 2011). And the Department reiterated that it would consider:
whether minority concentrations are fragmented among different
districts; whether minorities are overconcentrated in one or more
districts; whether aternative plans satisfying the jurisdiction's
legitimate governmental interests exist, and whether they were
considered; whether the proposed plan departs from objective
redistricting criteria set by the submitting jurisdiction, ignores other
relevant factors such as compactness and contiguity, or displays a

configuration that inexplicably disregards available natura or
artificial boundaries; and, whether the plan is inconsistent with the
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jurisdiction’s stated redistricting standards.

Id.
60. In addition to guidance from the Department of Justice, the District of Columbia

Court made clear in 2011 that Sections 2 and 5 of the Voting Rights Act have separate standards,
both of which the Legislature was required to comply. Texasv. United States, 831 F. Supp.2d 244,
260-262 (D.D.C. 2011).
61. TheDistrict of Columbia Court also held that:

[d]etermining that minorities have an ability to elect based solely on

their numbersin the voting popul ation of adistrict cannot account for

the most fundamental concern of Section 5: the effect past

discrimination has on current electoral power.
Id. 262.
The District of Columbia Court further held that under Section 5:

factors relevant to this complex [retrogression] inquiry may include

the number of registered minority voters in redrawn districts;

popul ation shiftsbetween or among redrawn districtsthat diminish or

enhance the ability of a significant, organized group of minority

voters to elect their candidate of choice; an assessment of voter

turnout in aproposed district; to the extent discernible, consideration

of future election patterns with respect to a minority preferred

candidate; and new ability districts that would offset any lost ability

district.
Id. at 254-265.

62.  Thecreation of maority-minority districts with higher minority concentrationsthan

are necessary for them to have a reasonable ability to elect candidates of their choice, even if their
choice is aminority candidate, can serve to waste minority votes that could be used in adjoining

districts where minority voters can work in coalition with white voters and elect candidates in

"crossover” districts. Arrington Report ] 34.

20



Case 2:12-cv-00691-WKW-MHT-WHP Document 136 Filed 07/10/13 Page 28 of 73

63. Rep. McClendon and Seantor Dial were present at each public hearing held by the
Redistricting Committee. Doc. 76-4 at 3, 17,1. 7-13; Doc. 76-5at 3, 17, |. 1-6. Rep. McClendon
testified that he first heard the term packing on the House floor. Doc. 125-4, at 28, p.105,l. 18-
23,.106, 1. 1-2.

64. Infact, prior to thefloor debate, during the Legislative Redistricting Committee's Sth
hearing on October 6, 2011 in Birmingham Alabama, Rep. Rod Scott (African American) referred
to "cracking" and "packing" of minorities and asked if the Reapportionment Committee had planto
deal with those issues; and Rep. Merika Coleman (African American) also spoke up that she was
very concerned about "packing” and"cracking." Doc. 30-17 at 6, 9. During the 16th Hearing in
Demopolis, Alabama on October 13, 2011, Perry County Commissioner Albert Turner (African
American) voiced hishope that districtswill not be "race packed", and that he wanted to make sure
no "race packing" occurred. Doc. 30-24 at 7-9.

65. During the 17th Hearing in Tuscaloosa, Alabama on October 13, 2011, Rep. Chris
England (African American) discussed the need to avoid "race-packing” of districts, and discussed
with counsel for the Committee. Doc. 30-25 at 7-9. During the 19th Hearing in Auburn, Alabama
on October 17, 2011, Barbara Pitts (Alabama New South Coalition; African American) told the
Committeethat it wasimportant not to pack districts so that minority voteis not diluted and so that
black voters do have an influence. Doc. 30-27 at 9.

66. During the 20th Hearing in Selma, Alabama on October 17, 2011, Senator Hank
Sanders(African American) stated that he hoped packingwould not occur, and Representative Dario
Melton (African American) also stated his concerns about packing of districts. Doc. 30-28 at 6-7.

And during the May 17, 2012 hearing in Montgomery, Alabama, African-American citizens,
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including Rep Merika Coleman complained that the Legislature's map showed packing and that the
plans were unconstitutional. Doc. 30-30, p. 27, |. 21-23; p. 28, |. 1-12.

67. In addition to the comments of black citizens, Counsel for the Committee, Mr.
Dorman Walker, provided legal advice on the issue of packing:

In the past it used to be 65 or 65 - above 65. . . I'm pretty sure that if
you were to send a district that was 65 percent black to the
Department of Justice now, they would wonder why you were
packing it, and they'll be looking for, my understanding is, much
lower levels. | mean ablack majority would certainly be above 50,
but 55 may be extreme in some cases.

Arrington Report  40.
Mr. Walker also provided hislegal advice with regard to packing to the Committee:

Mr. Walker: That'sareally good point. Andlet me- let me point out
that I'm alawyer who washired by the Legislatureto assist and advise
with redistricting. I'm not partisan. | don't represent either party. |
just tell them what the law isasfar as| understand it.

But you have made a very good point. And there are - there are
protections particularly, as | suspect you know, in Section 2 and
Section 5 against packing.

And for those of you who are not familiar with this, packing is the -
is the tactic of overloading a minority district with members of a
racial or language minority and putting more in that district than is
necessary for it to beasafe minority district, which might berequired
under Section 2 of the Voting Rights Act. And if you - if you put all
of that inventory, if youwill, of minority votersinto that district, then
they're not available to help populate minority districts in other
places.

Arrington Report 1 41.
County Splits
68.  With 105 Housedistricts, theideal population of aHousedistrict is45,521 persons.

With amaximum 10 percent popul ation variance, the popul ation of House districtswould vary from
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43,246 personsto 47,797 persons. With 35 Senate districts, theideal population of a Senate district
is 136,563 persons. With a maximum 10 percent population variance, the population of Senate
districts would vary from 129,735 personsto 143,391 persons. EX. A.

69. Given a ten percent permissible population range, the following counties have
sufficient population to include one or more whole House districts without any remainder: Baldwin
(4 digtricts), Chilton, Dallas, Jefferson (14 or 15 districts), Lauderdale (2 districts), Marshall (2
districts), Mobile (9 districts), and Montgomery (5 districts). All minority districts within these
counties are self-contained and do not rely on any part of any other county, and there isno need to
split any of these countiesto comply with the Voting Rights Act. Doc. 60-6; Doc. 60-7; Doc. 30-35;
EX. M; EX. N; EX. W, House County and Precinct Splits.

70. Given a ten percent permissible population range, the following counties have
sufficient population to include one or more whole Senate districts without any remainder: Lee,
Mobile (3 districts), and Jefferson (5 districts). All minority districts within these counties are
self-contained and do not rely on any part of any other county, and there is no need to split any of
these counties to comply with the Voting Rights Act. EX. Doc. 30-38; Doc. 60-8.

71. Maintaining county boundaries intact is a traditional consideration normally
considered important by decision-makersinredistricting. Lariosv. Cox, 300 F.Supp.2d 1320 (N.D.
GA. 2004). Sections 199 and 200 of the Alabama Constitution include "whole county" provisions,
that would prevent, or at least discourage, adding many surrounding districts to a county and thus
diluting thevotesof thosewho liveinthe county. The Alabama Constitution requiresthat no county
be split by Senate districting boundaries, Section 200, and that each county have at least one

Representative. Section 198,199.
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72. Following county linesis an important traditional districting principlein Alabama
In drawing the Congressional and State Board of Education plans, the legislature followed county
linesto alarge extent. Arrington Report 1 66.

73. County boundariesa so have specia significancein AlabamabecausetheL egidature
has exceptional power over and responsibility for local government functions. This legislative
authority and lack of home rule was a contributing factor to Birmingham's fiscal woes. Arrington
Report § 61.

74.  Thelegidature has atradition of alowing the local delegation of each county to be
the primary | egidlative committee to examine and approvelegislation that appliesto aspecificlocal
government within that county. Small delegations operate by unanimity, while larger delegations
have majority vote rules. Legisative courtesy for local billsis common. Local bills account for
two-thirdsof thebillsinthe Alabamalegislature and legidlative courtesy "totally determinesthefate
of these bills". Arrington Report  62.

75. While aparticular piece of local legislation must pass through the entire legislative
processand be approved by the Governor or passed over hisveto, the power of the county del egation
issubstantial. First, alack of action by the county delegation isalmost certainly aveto. Second, the
large number of local bills and the normal traditions of reciprocity dictate that affirmative actions
by the county delegation on most local bills will be honored with little controversy. Arrington
Report 1 63.

76. Every member of thelegislature whosedistrict includeseven asmall part of acounty

is part of that county delegation. Arrington Report i 64.
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77. Under the 2001 plan, nine House districts (52-60) and three Senate districts (18-20)
within Jefferson County allowed black voters to elect candidates of their choice, and alternative
plans based on the 2010 census demonstrated that afair plan would retain al of those districts with
effective black majorities. Doc. 60-6; doc. 60-7. Legidators representing the interests of black
voters under a plan that respected county boundaries under either population deviation standard
would constitute a majority of the Jefferson County House delegation (9 of 14 or 15) and Senate
delegation (3 of 5). Id.

78. Under the State's 2012 plan, the number of black House districtsin Jefferson County
isreduced to eight (8) of the eighteen (18) districtsthat will comprise the county's House del egation
under the new plan. Doc. No. 66 at 23. Under that plan, therefore, the Jefferson County House
delegation would include eighteen (18) members of whom eight (8) would be el ected from districts
with effective black majorities and ten (10) would be elected from white-controlled districts after
elections under the 2012 plans. |d. The Senate delegation would include eight (8) members, three
(3) elected from mgjority black districtsand five (5) elected from heavily whitedistricts. Arrington
Report 1 73,74.

79.  Whileatotal of six (6) other countiesvoteto select membersof the Jefferson County
House delegation, the state's plan excludes the inner-city black voters of Jefferson County from
voting on members of any of those six (6) counties delegations. Doc. 60-26. These added districts
are all white dominated. This makes the House delegation ten (10) white districts and eight (8)
minority districts. Arrington Report § 73.

80.  The enacted Senate plan adds five (5) Senate districts that swoop into Jefferson

County from the surrounding counties. Arrington Report, Table 4. Jefferson County populationis
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not asignificant part of any of these five, and all of them arewhite districts. Thismakesthe Senate
delegation three (3) minority members and five white members. Arrington Report  74.

81l. Whileatotal of eleven (11) other counties vote to select members of the Jefferson
County Senate del egation, the state's plan excludes the inner-city black voters of Jefferson County
from voting on members of any of those eleven (11) counties Senate delegations. Doc. 60-29.

82. Senator Dial testified that he did not reduce the number of white majority Senate
districts in Jefferson County because that would have resulted in putting some incumbents in the
same district, thereby violating "the promise | madeto al 34 of the senators.” Doc. 125-3, at 14, p.
50, I. 16-23, p. 51, |. 1. Two Senators whose white-majority districtsincluded portions of Jefferson
County reside outside the county so that their districts could be removed from Jefferson County
without placing incumbents in the same district: Senator Reed (5) resides in Cordova in Walker
County, EX. T, Senator Reed Information, and Senator Ward (14) resides in Alabaster in Shelby
County, EX. U, Senator Ward Information. Senate district 14 contains only a single precinct of
Jefferson County, and that area could easily have been swapped with a Shelby County portion of
district 16 or by other changes among districts 14, 15 and 16. EX. V, Senate County and Precinct
Splits, at 36.

83.  Thelegidature drew House district 43 so asto include asmall portion of Jefferson
County that included only 224 residents, or less than 0.04 percent of the district's population. EX.
W, House County and Precinct Splits. Mr. Hinaman stated that the Jefferson County area was
included in district 43 becausetheincumbent Representativefor district 43 wanted to retain asmuch

of her 2001 district as possible. Hinaman at 63-64.
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84.  Theportion of Jefferson County included in district 43 was not in fact in district 43
under the 2001 plan. EX. X, District 43 Comparison.

85.  Without those 224 Jefferson County residents, district 43 would be 1.18 percent
under-populated. The"need" for an additional 224 peoplefrom Jefferson County was manufactured
by the manner in which the plan divided voting precincts. In the case of House district 43, the
line-drawersdivided the HelenaUnited M ethodi st Church between Housedistricts43and 15insuch
amanner asto create a slight under-population of districts 43 and an over-population of district 15
compared to the ideal district population. EX. W, at 32, 86. Placing all of the Helena United
Methodist Churchin district 43 rather than dividing it between districts 43 and 15 would place both
districts within the two percent deviation range without using any Jefferson County population. Id.

86. The process of splitting voting precincts takestime and attention: it isan intentional
process. The person drawing thedistrict line must make considered decisions (1) that it is necessary
to divide agiven precinct and (2) precisely how to divideit. Hinaman at 110-112.

87.  With 9,045 residents, Greene County has the smallest population of any county in
Alabama. EX. E. Over 80 percent of the residents of Greene County areblack. Id. Under the 2002
plan, Greene County wasentirely contained within Housedistrict 71. Doc. 30-42. Under the State's
2012 plan, Greene County is split between House districts 71, 72 and 61. Doc. 30-35; EX. W, at
118-121, 146-153. Housedistrict 61 isaheavily white (18.9% black) district dominated by suburban
andrural areasof Tuscal oosaCounty that havedisparateinterestsfromthose of Greene County. EX.
W, at 118-121. The placement of a portion of Greene County in House district 61 gives the white

voters of district 61 aveto over local legislation affecting Greene County.
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88.  The split of Greene County and the community of interest it represented was made
at therequest of thewhiteincumbent Representativefrom Housedistrict 61, Alan Harper, who owns
property in that portion of Greene County and may retireto that property. Representative Harper is
aresident of Northport, AL. EX.Y, Rep. Alan Harper Legislative Biography. Representative
Harper will not reach the standard retirement age (65) until November 9, 2022. EX. Z, Rep. Alan
Harper Information. Rep. Alan Harper changed his affiliation from the Democratic Party to the
Republican Party in February 2012, during the redistricting process. EX. AA, Al.Com Article,
Harper Switches Party.

89. Only 12 peoplelivein the Greene County portion of Housedistrict 61. EX.W. The
imbalance of popul ation between the two districts could have been addressed by adifferent division
of the Aliceville4 Armory precinct or the Carrollton 2 Service Center precinct, both of which the
state's plan divides between House districts 61 and 71. EX. W at 119, 148.

90. Under the State's plan, the M ontgomery County delegation will includetwo members
elected from rural House districts (69 and 90) and one (75) elected from a suburban district. Doc.
30-35. Noneof thethreeinner-city majority black Housedistrictsincludesany part of acounty other
than Montgomery County although it would be possible to swap with adjacent areas of suburban
Autauga and Elmore Counties. Id.

91.  To meet the two percent deviation standard, Mobile County Senate districts needed
to gain population and Baldwin County Senate district 32 needed to shed population. Mobile and
Baldwin Counties comprise a census Combined Metropolitan Area and a community of interest.
EX. BB, AlabamaCensusMap. The State's House plan fractures the boundaries of Mobile County

so as to include a small portion of the county in House district 96, which includes parts of both
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Mobile and Baldwin Counties. EX. W at 187-188. House district 96 is 10.2 percent black in
population. Id.
District 22

92.  According to the 2010 census, the three Senate districts (33, 34 and 35) contained
entirely within Mobile County had anet deficit from the ideal population of 15,656 persons, while
adjacent Senate district 32 in Baldwin County had a population surplus of 19,055. EX. CC, 2010
Population Data, 2001 Senate Districts. The population imbalance among the four districts could
be resolved by a transfer of population from district 32 to the Mobile districts and appropriate
adjustments among them. 1d.

93. A proposal to transfer the excess Baldwin County population to the Mobile districts
was made but rejected by Senator Pittman. Hinaman at 101-110. Senator Figues, who isblack, was
never consulted concerning the option. Hinaman at 129-130.

94. Senate district 22, which covered the northern portions of both Mobile and Baldwin
Counties, was within one percent of the ideal district population and had a minority population of
34 percent, so it did not need to change. EX. CC. Disgtrict 22 was a crossover district in which
minority voters dependably had been ableto, in coalition with an unusually number of white voters,
elect candidates of their choice. Lichtman Report at 13, 14.

95.  As adopted, the Senate plan adds a heavily white area of population in Baldwin
County to Senate district 22 and removes substantial Baldwin County minority populations from
District 22 so that the absolute number of black personsin the Baldwin County portion of district
22 actualy declines while the overal Baldwin County contribution to district 22 increases

substantially. EX. V; EX. DD, 2001 County Split, Senate District 22.
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96.  Thenew boundariesfragment the Native American concentration within district 22,
moving a substantial part of it to district 34 so as to disrupt an active and successful minority
codlition. EX.V at 110; EX.L. p.8§,1. 7-12; p. 20, I. 5-10; p. 28, 1.1-23; p. 30, |. 4-11; p. 37,1.1,
p. 38, 1. 23; p.39,1.14-23; p. 40, |. 1-2. The new boundaries fragmented Washington County and
remove a heavily minority portion from Senate district 22 and place it in Senate district 23 in
exchangefor predominantly white areaof Monroe County that had beenin district 23. Doc. 30-38;
EX.V at 75, 81. Thedivision of Washington County was unnecessary for any legitimate purpose:
the plan could have kept Washington County intact in Senate district 22 and | eft portions of Monroe
County indistrict 23° whilemaintaining district 23 at over 62 percent black, consistent with Senator
Sanders wishesand all consistent with the Legisl ature's stated goal s of avoiding county and precinct
splits and maintaining communities of interest. EX. V; Doc. 125, at { 16.

District 7

97.  According to the 2010 Census, Senate district 7 was overpopulated. EX. CC.
Representative LauraHall, ablack member of the AlabamaHouse, was an unsuccessful candidate
for Senate district 7 in a 2009 Special election. Doc. 125-3 at 117:5to 119:2.

98. Inredrawing Senatedistrict 7, the Legislaturelowered thetotal population by 10,994
persons; lowered the total black population by 10,151 persons; and increased the white population
by 650 persons. EX. CC; Doc. 30-39. The Legidature fragmented the minority population of

Madison County among Senate districts 1, 2 and 7 and in doing so avoided creation of a

> E.g., make wholein 22 the split precincts of Chrysler/Eliska/McGill, Perdue Masonic
Lodge, Perdue Hill, Monroe Beulah, Bethel Baptist House, Monroeville Housing Authority, and
return the Mexia Fire Station precinct to 22. The districts drawn by the State split these precincts
along racial lines. EX. V at 79-80.
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majority-minority Senatedistrict in Madison County. EX.V; EX. O. The State's Senate plan places
majority minority precincts West Maslin, Johnson High School and Lewis Chapel CP Church in
district 1. EX.V at 3-4. Senatesplits The State plan places mgjority minority precincts Oakwood
College, Ed White Middle School (part only), Highlands School, and University Placein district 2
along with aportion of precincts Ridgecrest School (49.5% minority) and the Sherwood Baptist and
Blackburn Chapel CP Church, both over 40 percent minority in district 2. EX. V at 5-6.
District 11

99. Under the 2001 plan, Senatedistrict 11 included all of Talladegaand Coosa Counties
and portionsof Calhoun and Elmore Countiesand wasunder-popul ated by 11,453 persons. EX. CC.
District 22 wasacrossover district in which minority voters dependably had been able, in coalition
with an exceptional number of white voters, to elect candidates of their choice. Lichtman Report
at 13. Senatedistrict 11 included the cohesive minority population of majority-black House district
32 and other areas of substantial black population. Hinaman at 131-132; Arrington Report ] 28.

100. The enacted Senate plan reduces the non-white voting age population (VAP) in this
district from 34.2% to 15.3%. The Legislature dramatically reconfigured district 11, dividing the
bulk among districts 12, 15, 25 and 30, and removed the core of the district so that the new district
containsonly 22 percent from hisold district. Arrington Report 1128. Senator Fielding subsequently
changed political parties. Id.
Split Precincts

101. Whileit is sometimes essential to split counties and precincts to comply with legal
requirements, an excessive division of will create unnecessary problems for candidates and voters.

EX. EE, Affidavit of Joe. L. Reed (hereinafter referred to as “Reed Affidavit”),  7-8. These
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problemsfall most heavily on minority voters. Reed Affidavit 7. Thereisastrong governmental
interest in minimizing the number of countiesand precincts split, especially from the perspective of
minority voters and candidates. The division of existing voting precincts by district lines will
necessitate the realignment of precinct boundaries and the reassignment of votersto new precincts.

This process, in turn, will place a considerable burden on the Boards of Registrars, who will be
tasked with reassigning the voters. Reed Affidavit 8.

102. Another problemthat iscreated by the splitting of precinctsisthe need for additional
polling places. Locating and securing accessible sites with appropriate space and parking
unnecessarily burdens the time and resources on county governments who are aready lacking
adequate resources. Nevertheless, the problems for the counties are less serious compared to the
problems for voters. Reassignment of voters undoubtedly results in mistakes. Voters who lack
internet accessor reading skills, disproportionately minority voters, are greatly disadvantaged when
trying to correct voting precinct mistakes or when trying to navigate to new polling places. Reed
Affidavit 19-10.

103. As a practica matter, many minority voters rely on political campaigns and
organizations to get such election information, and also to obtain rides to the polls. The changes
flowing from the precinct splits will divert time and resources from minority campaigns and
organizations like Plaintiff Alabama Democratic Conference (ADC). The end result isthat, since
organizationslike ADC will haveto divert personnel and resourcesto the point that they will not be
able to address the increased demands brought about by precinct splits, a disproportionate number

of minority citizenswill be able to vote. Reed Affidavit 1 11.

32



Case 2:12-cv-00691-WKW-MHT-WHP Document 136 Filed 07/10/13 Page 40 of 73

104. Becauseof thevoter confusion that ensues from split precincts, most states consider
splitting precinctsto be unwise, and avoiding such splitsisakind of universal traditional districting
principle. Arrington Report 1 76. The House and Senate plans increase the problems for minority
voters, campaigns and organizations by the way the new district lines split many counties. Many of
the county splits are unnecessary, and the House and Senate plans redraw a number of minority
districtsinaveryirregular, contorted manner. Organizationsthat provideridestothepollsor engage
in other “Get Out the Vote” activities will have to reorganize or form new alliances with shiftsto
new House, Senate, Congressional, County Commission, etc. type assignments. Theirregularity of
district linesis an impediment to such campaign activities, and will further stretch limited minority
resources. Asaresult, adisproportionate number of minority citizenswill not be ableto vote. Reed
Affidavit T 11.

105. Nopolitical dataisavailablefor censusblocks, the basic unitsof redistricting (pieces
of land surrounded on al sides by a physical feature such as aroad, waterway), railroad line, or a
political boundary such as acounty or city limit. Election results are tabulated only at the precinct
level. In Alabama one cannot know from available data how the voters in a given census block
voted. Arrington Report  78.

106. Mr. Hinaman relied heavily on racial data in drawing the districts, as he split 164
precinctsin his Senate plan and 423 in his House plan. Mr. Hinaman split 47 precinctsinto threein
the house plan, six into four pieces, and oneinto an unbelievablefive pieces. There are fewer splits
in senate plans because the districts are so much larger, but here too many splits are along racial
lines. For example, the Senate plan rai sed the black percentagefrom an already excessive 71 percent

toover 75 percent under the State's plan by splitting precincts 1A, 1B, 1C, 1D, 3F, 3G and 5M along
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racial lines and packing the black portions in Senate district 26. EX. V at 90-97. Similarly, the
State's Senate plan splits 46 precincts around District 22 along racial lines and thereby contributed
to the reduction the non-white population of the district. Arrington Report 1 80.

107. The precinct splits involved in Senate district 22 illustrate another feature of the
precinct splits: the creation of difficulty in both election administration and minority political
participation. The contoursof Senate district 22 arevery similar to the boundaries of House district
68 in terms of the lines on Washington, Monroe and Conecuh Counties. Doc. 30-35; Doc. 30-38.
In Washington County, the Senate and House plans split the M cintosh Community Center, Mclntosh
Voting House and Cortelyou precinctsalong slightly different lines (e.g., 26 person differenceinthe
McIntosh Community Center) so that anew precinct, voting table and ballot style will be necessary
for each split. EX. W at 142; EX.V a 73. In Monroe County, the State's House and Senate plans
similarly split the PurdueHill, DaysInn, Monroeville Armory, and Housing A uthority precincts, the
last with only afour-person difference. EX. W at 141,; EX. V a 79. In Conecuh County, on the
other hand, the House and Senate lines split completely different precincts, so that10 precincts are
split in a county with only 13,228 residents. EX. W at 138-139; EX. V at 79.

108. Asdetailedin Verav. Richards, 861 F. Supp. 1304, 1325 (S.D. TX 1994), splitting
precints can create "an electoral nightmare." There, in one county "the county clerk's office sent the
wrong ballots to certain precincts and erroneously counted those votes within the wrong District...
asaresult of thecomplex new district lines." Seeaso EX. Q. Giventhevoter confusion that ensues
from split precincts, most states consider splitting precincts to be unwise, and avoiding such splits

isatraditional districting principle. Arrington Report  76.
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109. TheALBC aternative plans split no precinctsin the Senate, and only eleven (11) in
the House. Arrington Report § 81.

110. Throughthe House and Senate redistricting plans, the Legislature has created astark
racial division. Almost all districts are either strongly non-white, or strongly white. The districts
in the middle, that might be competitive for the parties or ability/non-packed districts for minority
voters, are largely missing. Arrington Report ] 50.

111. Inthe current politics of Alabama, minority voters would have no influence over a
Republican representative, who would almost certainly have been el ected without minority support
because of extreme polarized voting, and who would be part of aparty coalition with decided racist
elements. Arrington Report 9 55.

112. If the minority VAP in a district is increased from 10 percent to 20 percent in a
district that a Republican usually wins, this would probably not increase minority influence at all.
In the same way, when adistrict minority concentration isincreased from 55 percent to 75 percent,
it does not necessarily enhance minority ability to elect at all. Arrington Report  55.

113. ThelLegidature drew the House and Senate plans so asto perpetuate or create akind
of "political apartheid" such as the Supreme Court rejected in Shaw v. Reno,509 U.S. 630 (1993),
and itsprogeny. Arrington Report  26. The al-white Republican super-majority in thelegislature
designed the districtsto create asituation where the Democratic Party in the legislature would be all
black. This has a number of partisan advantages for the Republicans. It cuts off an important route
to higher office for politically ambitious whites forcing them to choose the Republican Party asthe
vehicle for their ambitions. And it creates the impression among white voters that the Democratic

Party isa"Black Party," as opposed to astrongly integrated multi-racial/ethnic party. It also creates
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theimpression that the Republican Party isnot just awhite party, but is The White Party, the natural
home for al white voters. Arrington Report  27.

114. White Democrats in the Legidature are frequently asked by their Republican
colleagues to switch parties, black Democrats are not similarly recruited. Arrington Report § 28.
Rep. Joe Hubbard was told that he needed to switch from the Democratic Party to the Republican
Party because, in the future, the Democratic Party would be virtually a black party. EX. FF,
Declaration of Joe Hubbard; Arrington Report | 28.

115.  Sen. Jerry Fielding (Senate District 11) joined other Democrats in opposing the
enacted plans because the senate plan made his district impossible for a Democratic candidate to
win. He subsequently changed parties. The enacted plans reduced the non-white voting age
population (VAP) in his district from 34.2% to 15.3%. Sen. Fielding's new district contains only
22% from his old district. This is a clear example of cracking white Democrats districts by
manipulating minority concentrations to defeat them or force them to become Republicans.
Arrington Report  28.

116. Speaker of the House Mike Hubbard, in his book Storming the State House,
Montgomery: New South Books, 2012 at p. 116, writes. "'l commissioned anin-depth study of voting
patternsin variousdistrictsrepresented by white Democratic |egislators acrossthe state. Welooked
at past results in presidential elections, gubernatorial contests, and other statewide offices and
pinpointed the areasthat cast the most Republican ballots yet continued to send [white] Democratic
lawmakers to Montgomery." (emphasis added). Arrington Report  29.

117. SenatePresident Pro Tem, Del Marsh, openly stated hisintent to eliminate all of the

white Democratic senators, which would have the effect of cementing white Republican control of
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the legislature, institutionalizing the minimization of black influence, and leaving the Democratic
Party as a black-only party. Id.

118. The Legislature enacted the House and Senate plans so as to place the Republican
Party in the same position that the Democratic Party occupied in Alabama prior to the
enfranchisement of minority voters: the Republicans would be both awhite-only Party and, for all
practical purposes, the only party in the state. Without the ability of some white Democratsto win
officeand work in coalition with minority Democrats, theracial minority legislatorsbecomeisolated
in a political ghetto, permanently locked out of participation in the political process. Arrington
Report 1 30.

119. In prior Alabama redistricting, the Legislature used the traditional 10 percent
deviation standard; and a 10 percent deviation allowance is the usual tradition for state legislative
districtsin most states and local jurisdictions. Arrington Report 1 69.

120. InCentral AlabamaFair Housing Center et al. v. Magee,, 835 F.Supp.2d 1165 (M.D.
Ala 2011), the court found intentional discrimination by the Republican majority in thelegislature
against Hispanic persons including Hispanic citizens, and that the treatment of Latinos was driven
by animus against Latinos in general.

121. InUnited Statesv. McGregor, 824 F.Supp.2d 1339 (M.D. Ala, 2011) the court found
that powerful members of the Republican majority in the legislature acted specificaly and
intentionally to minimize or cancel out the ability of black voters to participate equally in the
political process by reducing African-American voter turnout.

122. In addition to persons named in the McGregor decision as having expressing such

racial intent, other powerful Republican legislators were engaged in the referenced conversations,
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including Senator Larry Dixon of Montgomery, Chair of the Senate Energy and Natural Resources
Committee; Judiciary Committee Co-Chair and Local Legislation 3 Chair Ben Brooks of Mobile;
Senate Governmental Affairs Chair and Rules Committee Vice-Chair JJmmy Holley of the
"Wiregrass' region of Alabama; Senate Finance and Taxation Education Chair Trip Pittman of
Baldwin County; and Monica Cooper, a Republican Senate Caucus staff member. Representative
Jay Love (awhite Republican) told Representative Hubbard that he opposed a districting plan for
his (Love's) district because it would fall below 60% white within the decade and that would hurt
his chances to win redlection. Arrington Report 1 93; EX. FF.

123.  Noneof theother white Republicanleadersinvol ved in these and other recorded calls
made objectionsto theracial comments, and after the public release of the taperecordings, therewas
no responsefrom the Republican leadershipinthelegislature. The State Republican Chair defended
Senator Beason as late as June 2011. Senator Beason has never offered a public apology for his
recorded racist comments. Senate President Pro Tem, Del Marsh, retained Senator Beason as the
Chair of the powerful Rules Committee until 15 November 2011. The Republican Governor
subsequently rewarded Lewis with a state court judgeship. Arrington Report  94.

DISCUSSION

A. The Alabama Democr atic Conference has Organizational Standing to Pursue all its
Claims.

1 TheAlabamaDemaocr atic Confer encehasor ganizational standingto pursueits
racial gerrymandering claims.

In order for an organization to have standing, it must show that “the defendant’sillega acts
impair itsability to engageinits projects by forcing the organi zation to divert resourcesto counteract

those illega acts.” Common Cause/Georgia v. Billups, 554 F.3d 1340, 1350 (11th Cir. 2009)
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(quoting Fla. State Conference of NAACP v. Browning, 522 F.3d 1153, 1165 (11th Cir. 2008)).

Standing requires*® only aminimal showingof injury” and “[t]hefact that the added cost hasnot been
estimated and may be slight does not effect standing.” Browning, 522 F.3d at 1165 (quoting
Crawford v. Marion County Election Bd., 472 F.3d 949, 951 (7th Cir. 2006)). Such aninjury is
“sufficiently concrete to be more than the * abstract social interests' not cognizable asinjuries under
Articlelll.” 1d.

In Browning, the Court was faced with a challenge by the NAACP and other groups to a
Florida voter registration statute.  In order to prove standing, the NAACP provided various
examples of how its resources would be diverted from its regular use in order to address the new
statute. TheNAACP noted that it would haveto all ocate personnel and timeto educating volunteers
on compliance with the new statute and resolve problemswith votersbeing left off rollson election
day, as opposed to using its resources for registration drives and general voter education. The
NAACP also anticipated spending additional hours addressing voter matching failures. Likewise,
theNAACPwouldlikely haveto divert resourcesaway fromlanguage-transl ation assistancein order
to compensate for other obstacles created by the statute. Asaresult, the 11" Circuit found that the
NAACP showed asufficient concreteinjury because the“ organi zation reasonably anticipate[d] that
they [would] have to divert personnel and time” away from its regular activities as a result of the
challenged statute. Browning, 522 F. 3d at 1165-66.

Likewise, in Billups, the 11" Circuit reached the same conclusion when the NAACP
challenged astatute requiring government-issued photo identification asacondition for voting. The
NAACP provided similar examples to those described in Browning. It noted that, because of the

new voter identification law, the NAACP would have to divert funds away from mobilizing,
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educating, and registering voters and shift them to assisting individuals in their efforts to obtain
acceptable photo identification. Likewise, the NAACP would have to reduce the number of voter
registration drivesit typically conducted, asaproduct of allocating resourcesto areas addressing the
new law. Finally,theNAACPalsonotedthat it would need to increasethefundstypically allocated
for absentee voting, since that was a viable option to voters who did not have a proper form of
identification. Consequently, the Court explained that sincethe statuteforcedtheNAACPtodivert
resources from its regular activities that would cause its “noneconomic goals [to] suffer,” the
organization had standing aswell. Billups, 554 F.3d at 1350.

In its Motion for Summary Judgment, the State fails to address any of the common factors
when determining whether an organi zation has standing. Rather, the Statessimply triesto arguethat
becausethe ADC isnot anindividual and thusdoesnot “live” anywhere, it thereforelacks standing.
This argument lacks merit. Asoutlined above, in order to have standing, the ADC must show that
theillega acts (racial gerrymandering)® by the State forces the ADC to divert resources from its
normal operationsin order to combat thoseillegal acts.

AccordingtoDr. JoeL. Reed, the President and Chairman of the ADC, the State’ sillegal acts
will undoubtedly harm the ADC. In addition to the infringement of its members’ right to vote, the
ADC will also be harmed by forcing it to divert resources to address the challenges of the State's
redistricting plans, which is permeated with racial gerrymandering. The ADC is an organization
whosemission “isto ‘organize’ and to ‘unify’ the vote of the African American population and also

to make the African American vote and opinion appreciated and respected.” Reed Affidavit { 3.

® The Newton Plaintiffs would note that the State Defendants challenge to standing is
only related to the ADC’ s claim of racial gerrymandering. If this Court were to conclude that the
ADC doeslack standing, it should not affect any of the ADC’ s other claims.
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The ADC focuses on “voter registration drives, monitoring voting, employing African Americans,
and helping African Americans to be able to run for office and to hold high positions.” Reed
Affidavit 4. Further, the” ADC usesitsfunds and resourcesto educate voters, for Get Out the Vote
efforts, to endorsepolitical candidatesof all racesfor el ected and appointed offices, to lobby for and
against legislation, to sponsor reapportionment plans statewide, to support lawsuits dealing with
political mattersand elections, and to organize and educate votersregarding political issuesrelevant
to the organization’s purpose.” Reed Affidavit 5.

Dr. Reed contends that the State's redistricting efforts, which implement “an excessive
division of countiesand voting precincts,” will ultimately createamyriad of problemsthat “fall most
heavily on minority voters” which in turn will excessively burden the ADC and its resources.
Furthermore, Dr. Reed has provided great detail on how the State’s redistricting efforts will
ultimately damage minority citizens and the ADC:

8. It is sometimes essential to split counties and precincts to
comply with legal requirements, but there is a strong governmental
interest in minimizing the number of counties and precincts split,
especially fromthe perspectiveof minority votersand candidates. The
division of existing voting precincts by district lines will, of course,
necessitate the realignment of precinct boundaries and the
reassignment of votersto new precincts. The process of reassigning
voters will require considerable effort by the Boards of Registrars.
Many of the Boards of Registrars, in my experience, lack technical
skills.

0. The precinct splits aso are likely to require a number of
additional polling places. Locatingand securing accessiblesiteswith
appropriate space and parking will involve time and resources on the
part of county government, and we can no longer count on Section 5
to make sure the new polling places are not discriminatory.

10.  Theproblemsfor thecountiesarelessseriouscomparedto the
problems for voters who will need to be notified. Reassignment of
votersto new precinctscan, in the nature of things, result in mistakes:
voters may be assigned to the precinct. That has been the casein the
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past. Votersalso must learn of their new polling place assignments.
That in turn requires knowledge that the polling place assignments
have been changed or may have been changed, and the ability to
ascertainthecorrect new assignment. Voterswho lack internet access
or lack reading skills — disproportionately minority voters —areat a
severe disadvantage. Voters must actually get to the new polling
places as well, which may be in an unfamiliar neighborhood. A
disproportionate number of minority voters will not be able to
navigate this process and will be discouraged from voting, or will go
to thewrong polling location and lack the time, energy and resources
to get to the correct site to cast a ballot.

11. As apractica matter, many minority votersrely on political
campaigns and organizations to get such election information, and
also to obtain rides to the polls. The changes flowing from the
precinct splits will divert time and resources from minority
campaigns and organizations like the ADC, which is already at a
severefinancial disadvantage. Tomakethingsworse, the Legislature
hastaken stepsto de-fund black political organizationslikethe ADC
by cutting off funds from sources like the Democratic Party, unions,
and advocacy groups through the ban on transfers to the ADC via
political action committees ( PACs), and by its attacks on the AEA.
Consequently, the ADC's resources and personnel will be
undoubtedly be stretched thin to the point that they will not be able
to meet increased demands, resulting in adisproportionate number of
minority citizens being able to vote.

12. The House and Senate plans increase the problems for
minority voters, campaigns and organizations by the way the new
district lines split many counties. Many of the county splits are
unnecessary, and the House and Senate plans redraw a number of
minority districts in a very irregular, contorted manner.
Organizations that provide ridesto the polls or engage in other “Get
Out theVote” activitieswill haveto reorganize or form new alliances
with shifts to new House, Senate, Congressional, County
Commission, etc. type assignments. Theirregularity of district lines
isanimpediment to such campaign activities, and will further stretch
limited minority resources. Asaresult, adisproportionate number of
minority citizens will not be able to vote.

13.  Theneed for voter education and organization activities will
be extraordinary aswell. The party primary electionswill beheld on
Tuesday, March 4, 2014. In addition to the need to inform voters of
changes in district and polling places, the State of Alabama has
enacted anew voter identificationlaw. Alabamahasnot finalized its
proceduresfor implementing this plan and for notifying voters of the
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requirement. A new voter ID requirement will generate confusion,
and an effective campaign will have to spend time and resources
educating voters in avery short time. In Georgiait took two years
and amajor publicity campaign.

14. TheADCisparticularly concerned with the special difficulty
of assisting voters who cannot read or who rely on Spanish
trandations. The state has no procedures for publicizing election
information in Spanish or in any Asian languages. These citizens
face unremitting hostility from state and local officials and regularly
require assistance in voting.

15. Ultimately, some boundary changes are necessary. Some
counties and precincts have to be split to comply with federal
requirements. However, there is no federal law requirement that to
split other counties that the House and Senate plans fracture. The
State’ s plans go far beyond what is necessary and they split counties
and precinctsin ways that are unnecessary and illogical.

16. The State's House and Senate plans will disrupt existing
minority political channelsand systems, and add to thefinancial costs
of minority candidates and others supporting minority participation
inthenew districts. Asidefrom the problemsthat the plan createsin
termsof the opportunity of minority votersto elect candidatesof their
choice to the Legislature, the plans place new burdens on minority
votersand makeit harder for themto vote. Asaresult of these plans,
many minority citizens will be unable to cast ballots in the 2014
elections.

Reed Affidavit [ 8-16. As is described above, the problems and issues that the ADC will
undoubtedly faceif the State’ sredistricting plansarealowed mirror theexamplesnoted in Browning
and Billups, which the 11™ Circuit has previously found sufficient to establish organizational
standing. Consequently, despitethe State’ scontentions, the ADC possessesproper standingto assert
aracia gerrymandering claim.

2. The Alabama Demaocr atic Confer ence has Or ganizational Standing to Pursue
aChallengeto SD 11.

As set forth above, the ADC has organizational standing to assert racial gerrymandering

clams. The fact that none of the individual Newton Plaintiffs reside in the counties that make up
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SD 11isof no consequence, sincethe ADC isaproper organizational plaintiff inthismatter. Inany

event, the ADC al so hasindividual membersthat residein Calhoun County, Coosa County, EImore

County, and Talladega County, all of which areapart of SD 11. Reed Affidavit 6. Assuch, the

State Defendants challenge to standing lacks merit.

B. The Proposed House and Senate Planswould Result in a Denial to Minority Voters of
an Equal Opportunity to Participatein thePolitical Processand Elect Representatives
of Their Choice
Oddly, although the State movesfor summary judgment under Section 2 of theV oting Rights

Act, the State never addresses the familiar standards for determining whether an electoral scheme

violates the results prong of Section 2 of the Voting Rights; nor does the State directly address the

legal standardsrelated to the purpose prong of Section 2. By examining the facts of this case under
the relevant legal framework, it becomes abundantly clear that the State's motion for summary
judgment is utterly baseless.

A violation of the discriminatory results prong of Section 2 in the instant electoral system
context exists where"abloc voting majority must usually be able to defeat candidates supported by
apolitically cohesive, geographically insular minority group.” Thornburg v. Gingles, 478 U.S. 30,
49 (1986). That is, a violation of Section 2 occurs where (1) the minority community votes
cohesively; (2) "the white majority votes sufficiently asabloc to enable it ... usually to defeat the
minority's preferred candidate”; and (3) the minority population is "sufficiently large and
geographically compact to constitute a majority in a single-member district”. 1d. at 50; See aso
Bartlett v. Srickland, 556 U.S. 1, 12-14 (2009). Once these threshold elements are present, the

Court moves to determine whether under of the totality of the circumstances to determine whether

"as aresult of the challenged practice or structure, plaintiffs do not have an equal opportunity to
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participate in the political processes and to elect candidates of their choice." Gingles, 478 U.S. at
44,

1 Voting in Alabamais Racially Polarized

Defendants admit that elections in Alabamaremain racially polarized in general elections,
and the expert report of Dr. Lichtman provides the al-too-familiar details.

2. TheAlabamaMinority PopulationisConcentrated sothat Additional Compact
Majority-Minority Districts Can be Drawn

The illustrative plans accompanying for Jefferson and Montgomery Counties show that an
additional compact district with ablack majority of voting age population can be drawn in each of
those counties entirely consistent with traditional redistricting criteria. Theillustrative plans noted
above demonstrate that compact and contiguous Senate districts aso can be drawn in which
minorities constitute a majority of the voting age population. Theillustrative plans, unlike those of
the State, also avoid any unnecessary division of any county boundary and thus comply with the
AlabamaConstitution Articles 199 and 200 and the strong community of interests held by counties.
The State plans avoid these additional districts by packing minority population into black majority
districts in Jefferson and Montgomery Counties and by fragmenting or "cracking" the minority
population in Madison County.

The illustrative Senate district in Madison County has a black plurality of voting age
population and the black-Hispanic coalition comprisesover 50 percent of the voting age popul ation:
thereisablack plurality and black voters and Latino voters have acommonality of interest and are
politically cohesive. This district provides an opportunity for minority voters to elect a candidate

of their choice.
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The Supreme Court has not had the occasion to addressdirectly theissue of whether adistrict
in which acoalition of minorities forms amajority of voting age population. Bartlett v. Strickland,
556 U.S. at 13-14.” A large mgjority of lower courts, however, including the Eleventh, Fifth, and
Second Circuits, havealowed minority group coalitionsto satisfy thefirst Ginglesprerequisite. See,
e.g., Campos v. City of Baytown, 840 F.2d 1240, 1244 (5th Cir. 1988) (Fifth Circuit allowed
African-Americans and Latinos to be combined for purposes of satisfying the first Gingles
prerequisite so long as the groups could show that they were politically cohesive); Concerned
Citizensv. Hardee County Bd., 906 F.2d 524, 526-27 (1990) (in which the Eleventh Circuit stated:
"Two minority groups ... may be asingle section 2 minority if they can establish that they behave
in a politically cohesive manner"); and Bridgeport Coalition for Fair Representation v. City of
Bridgeport, 26 F.3d 271,276 (2d Cir. 1994), vacated and remanded on other grounds, 512 U.S. 1283,
115S. Ct. 35, 129 L. Ed. 2d 931 (1994) (Second Circuit combined African-Americans and Latinos

for purposes of satisfying the first Gingles prerequisite).? These cases all are consistent with

" We have very different facts here: "minorities make up more than 50 percent of the
voting-age population in the relevant geographic area,” Bartlett v. Sickland ,556 U.S. at 18, as
compared to the 39 percent minority in Bartlett: and as demonstrated by Dr. Lichtman, here a
single minority has a clear plurality sufficient to meet the "opportunity to elect” standard of
Section 2.

8 These cases are hardly alone. See, e.g., LULAC Council No. 4434 v. Clements, 999
F.2d 831, 864 (5th Cir. 1993) (rehearing en banc), cert. denied 114 S Ct 878 (1994)( "[i]f blacks
and Hispanics vote cohesively, they arelegally a single minority group™); Concerned Citizens of
Hardee County v. Hardee County Bd. of Comm'rs, 906 F.2d 524 (11th Cir. 1990); Overton v.
City of Austin, 871 F.2d 529, 538 (5th Cir. 1989); Brewer v Ham, 876 F.2d 448, 453 (5th Cir
1989)("minority groups may be aggregated for purposes of asserting a Section 2 violation™);
Campos v. City of Baytown, 840 F.2d 1240, 1244-45 (5th Cir. 1988) ( "aminority group [in this
case acoalition] is politicaly cohesive if it votes together"), ren'g denied, 849 F.2d 943, cert
denied, 492 U.S. 905 (1989); LULAC Council No. 4386 v. Midland 1SD, 812 F.2d 1494, 1501-2
(5th Cir. 1987), vacated on other grounds, 829 F.2d 546 (5th Cir. 1987) (en banc); France v.
Pataki, 71F.Supp. 2d 317, 327 (S.D.N.Y .1999); Latino Political Action Committeev. City of
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Congress finding that the V oting Rights Act protects minorities' ability to elect candidates of choice
either "directly or coalesced with other voters," (H.R. REP. No. 109-478, at 71), and with Supreme
Court'sholding that the VV oting Rights Act should be"interpreted ... in amanner which affordsit 'the
broadest possible scope' in combating racial discrimination.” Allen v. Sate Bd. of Elections, 393
U.S. 544, 565 (1969).

3. The House and Senate Plans Result in Over-Representation of the White
Population and Under-Representation of the Minority Population of Alabama
to the Disadvantage of Minority Voters.

The plans substantially over-represent the declining share that white voters now comprise
of the Alabama population. The most recent census data shows that the white non-Hispanic
popul ation comprises only two thirds of the Alabama population, but the Legislature haslocked in
74 percent of House and 77 percent of Senate districts for white voters. Minority voters are
substantially and unnecessarily under-represented.

TheHouseand Senate plans, moreover, lock in that disparity for theforeseeablefuture, even
astheir share of the population declines. AsDr. Arrington discusses, the plansarestartlingly devoid
of "swing" districts - those with a sufficient racial mix in population that they might change hands
aspolitical windsshift and demographic changesoccur. Representative Love'sdistrict, for example,
was openly configured to protect agai nst demographic changes he expected. The plansthuslock in
awhite super-majority that can utterly exclude and ignore the black legislators and their remaining

white allies, asindeed they did during the redistricting process itself.

4, The Totality of the Circumstance Establishesa Violation of Section 2 by both
the House and Senate Plans

Boston, 609 F.Supp. 739, 746 .C.Mass.1985) aff'd, 784 F.2d 409 (1st Cir.1986).
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It is undisputed that elections in Alabama are polarized along racial lines, and the facts
availableto the Court demonstrate, even without the benefit of theinferencesto which plaintiffsare
entitled in the summary judgment setting, that the minority population is situated so that additional
maj ority-minority districts can bedrawn. Thefactsalso demonstratethe other elementsof aSection
2 claim. Itisundisputed that black citizens of Alabamahave been subject to along history of racial
discrimination in voting and other areas, and it isall too clear that the same racial-ethnic animus has
greeted the more recent Latino population of Alabama.® In addition, it is undisputed that minority
citizensof Alabamasuffer from theeffectsof discriminationin areassuch as education, employment
and health with their concomitant effects on the ability to finance campaigns. And by not only
freezing the under-representation of minoritiesinthe AlabamaHouse and Senatefor theforeseeable
future, but also by leaving the white majority free to ignore them, the House and Senate plans
deprive minority votersnot only of equal representation but of any realistic opportunity to " pull, haul
and trade" either within the legidative districts or within the Legislature itself. Johnson v.
DeGrandy, 512 U.S. 997,1020 (1994).

C. The State Relieson the I napplicable Section 5 Standard and Misinter pretsthe Section
5 Standard

In all, the State's request for summary judgment under the effects prong of section 2 is

singularly divorced from the legal elements of a Section 2 claim. Indeed, the facts set forth above

° Rather than set forth facts that establish the absence of the elements of a Section 2
results claim, the State of Alabama has taken the position that the State of Alabamais not
responsible for conditions fostered by actions of the State of Alabamain itslong support of racial
segregation and White Supremacy. See Doc. No. 59 at 4, 5, 6, and 7. The State seemsto
confuse itself with the Republican Party; and the Republican Party is not responsible for the
actions the State took when many of its members were Democrats. Id. at 6. In the same vein, the
packing of minority districtsis not their fault because the Democrats did the same sort of thingin
adifferent time and under different circumstances. Id. at 6, 7-8,12.
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indicate that the State did not even consider compliance with Section 2. The State instead, focuses
on aclam that their plans satisfy the requirements of Section 5 of the Voting Rights Act.

Section 5 and Section 2 have entirely different standards. The congressionally designated
Section 5 forum underlined the difference between Section 5 and Section 2 early in the State's
redistricting process.

An "opportunity” to elect is meaningful under Section 2 of the VRA, but not necessarily
under Section 5:

Section 2 is violated upon a showing that minorities "have less
opportunity than other members of the electorate to ... elect
representatives of their choice.....

A Section 5 claim requires a determination of how and where
minority citizens' ability to elect is currently present in a covered
jurisdiction and how it will manifest itself in a proposed plan. This
requires identifying districts in which minority citizens enjoy an
existing ability to elect and comparing the number of such districtsin
the benchmark to the number of such districtsin a proposed plan to
measuretheproposed plan'seffect on minority citizens voting ability.

Texasv. United Sates, 831 F.Supp.2d 244, 261-262 (2011). This case presents this Court with a

fundamentally different question than was before the Attorney General during Section 5 review. ™

To give one example, while the Attorney General simply counts the effective minority

19 And at times the Attorney General got the answer wrong. See, e.g., Blanding v.
Dubose, 454 U.S. 393 (1982) (minority citizens appeal ed successfully where Attorney General
failed to appeal an adverse section 5 ruling); Young v. Fordyce, 520 U.S. 273, 281 (1997);
LULAC v. Perry, 548 U.S. 399 (2006) (voting change precleared by the Attorney General found
to be racially discriminatory); Buskey v Oliver, 565 F. Supp 1473 (M.D. Ala. 1983) (voting
change precleared by the Attorney General found to be racially discriminatory); and Major v
Treen, 574 F. Supp. 325 (E.D. La 1983) (three judge court) (voting change precleared by the
Attorney General found to be racially discriminatory), to name a handful of cases. Most recently,
the Attorney General did not oppose preclearance of the Texas Senate redistricting plan and
aspects of the Texas congressional plan that were found to have been adopted with a racialy
discriminatory purpose. Texasv. United Sates, 887 F.Supp.2d 133 (2012).
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districts under the old plan and seesif there are more or fewer in the new plan, aSection 2 violation
aso flowswhere an emerging minority coalition in adistrict in one area (Laredo or Birmingham or
Montgomery) is broken up and the district ismoved to another area (A ustin or Huntsville or Shelby
County), even if the minority votersin the new district can elect arepresentative of their choice.
LULACV. Perry, 548 U.S. 399, 429 (2006) ("these conflicting concernsareresolved by allowing the
State to use one majority-minority district to compensate for the absence of another only when the
racial group in each area had a § 2 right and both could not be accommodated.")™
The State gets it wrong, moreover, even within the context of its misidentified statute.

Section 5 courts haveflatly rejected the concept of abright line for minority effectiveness. Thereis
no need to maintain the existing minority percentage in a district and no validity in a bright line
"effectivemgjority” such asthe antiquated 65 percent figurethe State offers. Indeed, whiletheissue
of redistricting was being considered by the Legislature, hot on the heels of the public hearings, the
District of Columbia Court expressly rejected an effort of Texas to persuade

this Court to rely solely on voter demographic data to identify

maj ority-minority districtsand to count only such districtsasminority

ability districts. This Court cannot oblige. We find that a smple

voting-age popul ation analysis cannot accurately measure minorities

ability to elect and, therefore, that Texas migudged which districts

offer itsminority citizenstheability to elect their preferred candidates

in both its benchmark and proposed Plans. Since Texas used the

wrong standard, there are materia facts in dispute about which

districts are minority ability districts in the benchmark and proposed

Plans.

Texasv. United Sates, 831 F. Supp.2d at 261. Similarly, the Attorney Genera hasissued guidance

" The State eliminated an extant black majority House district in Jefferson and an
emerging maority House district Montgomery Counties even though the Section 2 right was
present and could be accommodated
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on Section 5 and has rejected the standards used by the Legidlature:

In determining whether the ability to elect exists in the benchmark

plan and whether it continues in the proposed plan, the Attorney

General does not rely on any predetermined or fixed demographic

percentages at any point in the assessment. Rather, in the

Department's view, this determination requires afunctiona anaysis

of the electoral behavior within the particul ar jurisdiction or election

district.
Guidance Concerning Redistricting Under Section 5 of the Voting Rights Act, 76 Federal Register,
27, 7470, a 7471. The Guidance also specifically rejects packing: "[t]he Department also will
consider whether minoritiesareoverconcentrated in oneor moredistricts.” Id. at 7472. Andindeed,
Assistant Attorney General Reynolds had interposed a Section 5 objection to Alabamaredistricting
involving packing in 1982.

If the District of ColumbiaCourt and the Attorney General wereinsufficient, the Legislature
had guidancefrom their own counsel, Mr. Walker, in describing the appropriate minority population
level for majority-minority districts to satisfy Section 5:

In the past it used to be 65 or 65 - above 65. . . I'm pretty surethat if

you were to send a district that was 65 percent black to the

Department of Justice now, they would wonder why you were

packing it, and they'll be looking for, my understanding is, much

lower levels. | mean ablack mgjority would certainly be above 50,

but 55 may be extreme in some cases.
Arrington Report 1 40. Despite this chorus of advice and a record of electoral success by black
legislative candidates at the simple majority level, the State not only continued excessive black
super-magjorities but increased them by as much as 14 percentage pointsin the House (district 60,

Jefferson County) and as much as nine percentage points in the Senate plan (district 30, Mobile

County).
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D. The Legisature Enacted the House and Senate Planswith a Racially Discriminatory
Purpose to Minimize and Cancel Out Black Palitical Strength

Section 2 of the Voting Rights Act, like the 14th and 15th Amendments, proscribes actions
taken with aracially discriminatory purpose. Mobile v. Bolden, 446 U.S. 55 (1980). The State's
motion does not directly address the purpose prong of Section 2 or the Fourteenth Amendment
(while seeking to dismiss both claims) through the applicable legal standards, but focuses on two
arguments: that therewasno "packing" of minority districts and that the State's understanding of the
requirements of the Voting Rights act was reasonable. Thereis, however, much more to theissue
of racially discriminatory issue.

1 The State's Approach to Racial Considerations Requires Strict Scrutiny of the
House and Senate Plans

Some consideration of raceinredistrictingisinevitable: racially segregated housing patterns
and, in Alabama, voting patterns that correlate tightly with race make an awareness of race
unavoidable, and the need to comply with the V oting Rights A ct necessitates some awareness of and
caution regarding the racial makeup of districts. But there are limits. "[S]o long as they do not
subordinate traditional redistricting criteriato the use of race for its own sake or as a proxy, States
may intentionally create majority-minority districts, and may otherwisetakeraceinto consideration,
without coming under strict scrutiny....Only if traditional criteria are neglected and that neglect is
predominantly due to the misuses of race does strict scrutiny apply." Bushv. Vera, 517 U.S. 952,
993 (1996). "[A] district drawn in order to satisfy 8 2 must not subordinate traditional districting
principlesto race substantially morethan is 'reasonably necessary' to avoid § 2 liability.” 1d. at 979.

The Alabama Legislature exceeded those limits. The Legislature began redistricting by

drawing intheblack majority districtswithout the consultation of black membersand without regard
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totraditional redistricting criteria. The Legislaturein essence established aquotafor black majority
districtsand insisted that the number of minority districts not change despite demographic changes.
Although the black populations in both Jefferson and Montgomery counties were rising and the
white population was falling in both counties, the State transferred majority-minority districts out
of both counties, and Senator Marsh set aside eight minority Senate districts. The Legidature
insisted that the black percentage in each majority black district not change downward, regardless
of the need for such a maority. The map-drawer, Mr. Hinaman, considered only the black
percentage and ignored other racial groupsand the black-whiteratio of thedistrictsashedrew them.
Mr. Hinaman unnecessarily split many precincts, and did so along racial lines in the course of
packing districts, such as Senate districts 23 and 25. The Legisature considered the minority voters
in Birminghamand Huntsville, two very different citieswith very different histories, economies, and
"disparate needsandinterests’, LULAC v. Perry, 548 U.S. 399, 435 (2006), asinterchangeable. The
Legidature focused on the race of the legislators themselves in defining House district 85 and not
House district 73 as a minority district. House district 73 has a black plurality and a higher black
percentagethan white-plurality House 85 (48.44% bl ack, 44.07% whitein 73; 47.94% bl ack, 48.50%
white in 85). But what the State saw was that the incumbent in district 85 is black while the
incumbent in district 73 iswhite.

As set forth below, the State set aside traditional redistricting criteria, including the
procedural and substantive commandsof the State Constitution, all with adistinct and discriminatory

racial impact. Accordingly, the plans are subject to strict scrutiny. Bush v. Vera, supra.
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2. The Arlington Heights Analysis Demonstrates that the L egislature Drew New
Districtswith a Racially Discriminatory Purpose

As the Supreme Court reminds us in Arlington Heights v. Metropolitan Housing
Development Corp., 429 U. S. 252, 265-266 (1977), "[ d] etermining whether invidiousdiscriminatory
purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct
evidence of intent asmay be available." Under the Arlington Heightsrubric, the"important starting
point" for assessing whether the State can establish that the proposed plan was adopted free of a
discriminatory purposeis"theimpact of the official actionwhether it bears moreheavily on onerace
than another." 1d. Other factors besides impact relevant to a purpose inquiry under Arlington
Heights include: the historical background of the decision, particularly if it reveals a series of
decisions undertaken with discriminatory intent; the sequence of eventsleading up to the decision;
whether the challenged decision departs, either procedurally or substantively, from the normal
practice; and contemporaneous statements and viewpoints held by the decision-makers. Id. at
266-68.

Suchanintensely fact-driveninquiry istypically difficult to resolveat the summary judgment
stage. Inthiscase, defendants have not comecloseto meetingtheir burden. Indeed, defendantshave
failed evento addressthe Arlington Heightsfactors. Instead, rather than presenting undisputed facts
demonstrating the absence of intentional discrimination, the State's claimsreveal alaser-like focus
on race in the construction of their plans that offends the Constitution.

The constitutional and statutory protection against intentional racial discrimination extends
to minorities outside majority-minority areas and to crossover districts - districts "large enough to

elect the candidate of its choice with help from voters who are members of the majority and who
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cross over to support the minority's preferred candidate.” Bartlett, 556 U.S. at 13. Senate districts
11 and 22 and House district 73 are examples. While denying such districts the protection of the
results prong of Section 2, the Supreme Court in Bartlett v. Strickland expressly recognizes that a
state'sintentional elimination of an existing crossover district "would rai se serious questions under
both the Fourteenth and Fifteenth Amendments.” 556 U.S. at 24. The Arlington Heightsframework
shows, moreover, that racial discrimination motivated the elimination of crossover these districtsas
well as the elimination of House district 53 and the failure to create majority minority districtsin
Montgomery and Madison Counties that would have flowed from anon-discriminatory application
of traditional redistricting criteria.

In arguing the absence of such purpose in the State's passage of the State House and Senate
plans, the State points only to conclusory statements of State legislative officialsthat the State was
motivated by its peculiar view of the requirements of Section 5 and its peculiar view of Lariosv.
Cox, 300 F.Supp.2d 1320 (N.D. GA. 2004) and, therefore, not by any invidious unconstitutional
purpose.

The State thus addresses the racial purpose prong of Section 2 only obliquely, primarily by
pointing at its actions when Democrats were in the majority. However, what is noticeably absent
from the State's discussion of discriminatory purpose under Section 2 is any discussion of what the
Supreme Court itself has set down as guidance for assessing discriminatory purpose in the context
of redistricting. As the Court has stated, "assessing a jurisdiction’'s motivation in enacting voting
changesisacomplex task requiring a'sensitive inquiry into such circumstantial and direct evidence

as may be available." Arlington Heights, 429 U.S. at 266.
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In addition, intentional discrimination encompasses actions that purposefully discriminate
to achieve an otherwise permissibleaim. See Garzav. County of Los Angeles, 918 F.2d 763, 778 n.1
(9th Cir. 1990) (Kozinski J., concurring in part and dissenting in part) (describing purposeful housing
discrimination motivated by adesire to maintain property values). Utilizing the Arlington Heights
anaysisinthiscasearacially discriminatory purpose pervaded the construction of the State's House
and Senate districts, asis amply demonstrated both by the reports of the Newton plaintiffs expert,
Dr. Arrington, as well as by the declarations and other exhibits appended to this Response.

a. Thelmpact of the Decision Pointsto a Racially Discriminatory Pur pose
in the Enactment of the Plans

The impact of the redistricting plans fall more heavily on minority voters. As noted above,
the plansunder-represent the growing minority shareof the State's popul ation and over-represent the
non-Hispanic whites eroding majority. The plans go along additional step in freezing the white
over-representation. The House plan eliminates a district in which minorities have achieved a
majority of the population and have elected a candidate of their choice who happens to be white.
The plan aso artificially reduces and avoids districts, such as that of Representative Love, where
minorities could make their weight felt in the future with predictable, predicted growth and
expansion. Perhaps most insidiously, the plan eliminates crossover districts in which white and
minority citizens cooperate and work together, all to give the two political partiesracial "faces' - a
white party in complete control and a black party that might as well stay home.

b. The Historical Background of the Decision Points to a Racially
Discriminatory Purposein the Enactment of the Plans

The action of the State in devising the proposed House and Senate planis al too consistent

withthestate'slong history of intentional discriminationinvoting. Here, adramatic "wave" election
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in 2010 elections had given the Legislature aveto-proof white Republican majority in both Houses
after decades of Democratic control. As the 2010 census revealed, the non-Hispanic white
population share was declining, particularly due to an increase in the Hispanic population of the
state. Legidatorshad awell-founded belief that the new Latinoswho were citizens and the children
of non-citizen immigrants (who themselves would be citizens) would vote against them The new
Legislaturemoved immediately to cement itscontrol including through, among other things, passing
arace-based anti-immigration bill aimed at driving Hispanic population from the stete.

The 2010 census aso revealed that the black population and Hispanic population was
growing in Jefferson and Montgomery Counties and that white non-Hispanic citizenswereleaving
both counties; and that the shift in Montgomery had transformed a 37 percent black district (73) into
a black-plurality, majority-minority district. At the same time, rapid increases n the minority
population in Madison County revealed a "threat" of a minority Senate district in that county.

This background puts in context the Legislatures action to cement its super-mgjority status
in the Legislature by adopting a redistricting plan that would under-represent minority voters and
over-represent their own faction.

C. The Sequence of Eventsand Procedural Departures Point to a Racially
Discriminatory Purposein the Enactment of the Plans

TheLegidlaturebegantheredistricting processon September 1, 2011. For monthstheresfter,
selected white members of the Legislature sat with a consultant hired by an outside group, Mr.
Hinaman, and worked out how the districts would be drawn. No black legislator had similar access
to Mr. Hinaman. Theredistricting plan devised by Mr. Hinaman and white legislatorswasrevealed

to the public and to black members of the Legidlature on May 9, 2012, or one day before the May
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10, 2012 deadline the white legislators had given Mr. Hinaman. The decision to hold the plan until
well into May prevented the Legislaturefrom considering the plansinitsfirst post-censuslegidative
session as required by Section 199 of the Alabama Constitution. A special session was convened
on May 17, 2012, the plans sped through the committee and the floor, and were finally adopted on
May 24, 2012 without substantive change.

The process by which the plans were adopted marked a sharp departure from the norm. The
public hearings on the plan were held in a vacuum, with no maps or other information that would
allow discussion beyond generalities. Only one hearing was held after the plan finally was made
public, and at that point the plan was locked in. The plans had been drawn in a uniquely closed
setting: white Republican legislatorswere allowed to sit with Mr. Hinaman as he drew and adjusted
districts, but the State denied black legislators such an opportunity. Mr. Hinaman drew the majority
black districts without consulting the black members. When, for example, the "M obile del egation™
decided against a simple transfer of excess population from Baldwin County to Mobile County,
Senator Dial'sexplanation that the del egation woul d not agreeto such atransfer completely excluded
the black member of the Mobile County Senate delegation, Senator Figures.

After drawing up plansinthisclosed process, theall-white majority in the Legislaturewould
alow only mutually agreeable swaps between legislators. The Legislature gave no consideration to
aternative plans that would better meet its stated redistricting criteria.  Changes to improve
compliance with the Alabama Constitution could not be considered because of the ripple effect.
Among many other departures, the State ignored the requirement of Section 199 of the Alabama
Consgtitution that the reapportionment take place in the first session of the Legislature after the

decennial census. The State did not redistrict until after the close of the first regular session, and
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instead drew linesin acalled special legislative session. The fencing out of black legislators from
any effective participation in theredistricting indicatesaracially discriminatory purpose. Gomillion
v. Lightfoot, 364 U.S. 339 (1960).

d. Substantive Departures Point to a Racially Discriminatory Purposein
the Enactment of the Plans

The State al so ignored the substantive commands of the Alabama Constitution which stress
the importance of maintaining counties intact. Section 200 of the Alabama Constitution has an
express command that counties not be split between Senate districts. Section 198 provides that
"[t]he members of the house of representatives shall be apportioned by the legislature among the
several counties of the state" and that if new countiesare created, "each new county shall be entitled
to one representative.” Section 199 repeats those commands.

Whilefederal law requiresthat some countiesbesplit, thisdoesnot givethe Legidlaturecarte
blanche to ignore them. See Burton v. Hobbie, 561 F.Supp. 1029, 1035 (M.D. Ala. 1983).
("Furthermore, wefind that Act No. 82-629 isimpermissible under Ala. Const. art. 1X, 8§ 198, 199
& 200 because of its disregard for the integrity of county lines. Boundaries of thirty counties were
unnecessarily split by the plan. Implementation of such a plan for an entire legidative term is
unacceptable.").

Many of the splits in the plans flowed from the Legislature's adoption of a two percent
deviation rule. Nothing in the law requires adeviation below 10 percent so long asthe Legidature
doesnot abusethe popul ation variancesamong districtsto shift one or moredistrictsfromoneregion
of the state to another, thus diluting the votes of the residents of the disfavored region. Larios v.

Cox, 300 F. Supp. 2d 1320 (N.D. Ga. 2004) aff'd sub nom Cox v. Larios, 542 U.S. 947, (2004). The
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Larios court found that retention of the core of districts was not actually a concern of the Georgia
Legislature in the redistricting process.” 1d. at 1334. The Larios court also found that the State's
rationale of incumbency protection was "a permissible cause of population deviations only when it
is limited to the avoidance of contests between incumbents and is applied in a consistent and
nondiscriminatory manner" that it had been applied unevenly. 1d. at 1338. Most particularly, the
Larios court repeatedly cited the Georgia Legislature's splitting of county boundaries and splitting
counties among multiple districts was part of the compelling evidence of the invidious,
unconstitutional nature of the plan. Id. at 1325, 1326, 1332, 1333, 1335, 1342, 1346-7, 1349, 1354,
and 1356. Where such systematic departures from traditional redistricting criteria are absent, a10
percent population variation is perfectly acceptable. Rodriguezv. Pataki, 308 F.Supp.2d 346 (S.D.
N.Y. 2004). Inessence, the Alabama L egisaturetook what the Larios court found wasabug in the
Georgia plans and made it a feature of its own House and Senate redistricting plans.

In Alabama, the standard of maintaining the core of existing districts was ignored to the
disadvantage of opportunities for black voters and candidates they support, asin Senate districts 1,
11 and 22 and House districts 53 and 73; and abused as a rationale as in the numerous " packed"
districts, or fabricated asarationale, asin Housedistrict 43. The separation of incumbentssimilarly
was fabricated as arational for the splitting of Jefferson County and Montgomery County, again to
the disadvantage of black voters and their representativesin termsof local legisation. Thedivision
of Montgomery County in the House was unnecessary even to comply with the State's two percent
rule, aswerethedivision of other counties. such as Washington and Greene. Jefferson and Mobile
Counties could have been kept intact in both the House and Senate within a 10 percent deviation

framework without raising any issue under the Voting Rights Act: al minority districts in the
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counties are self-contained. As the alternative plans presented to and rejected by the Legislature
demonstrate, it would have been possible to maintain many other countiesintact. Nolaw placed any
barrier to the Legislature maintaining many more counties intact. The Supreme Court stated the
reason for splitting counties at the outset of its consideration of redistricting: "Indiscriminate
districting, without any regard for political subdivision or natural or historical boundary lines, may
be little more than an open invitation to partisan gerrymandering.” Reynoldsv. Sms, 377 U.S. 533,
578-79 (1964).

The control that the Alabama L egislature exercises over various countiesand municipalities
creates a strong governmental interest in matching legislative district lines to county boundaries,
even beyond compliancewith the state constitution. *? In Alabama, the Legisl ature determines many
issues that usually are controlled by the localities themselves. These include such matters aslocal
government salaries, creation of and appoi ntmentsto local boards and commissions, taxing powers,

annexationsand de-annexations, and thelike. See. e.g., Gomillion v. Lightfoot, 364 U.S. 339 (1960)

12 Significantly every state supreme court that has considered the issue has held that such
state constitutional commands retain their full vitality where they do not conflict with federal
law. Craddick v. Smith, 471 SW.2d 375 (1971). See Stephenson v. Bartlett, 562 S. E. 2d 377,
392, stay denied, 535 U. S. 1301 (2002) (Rehnquist, C. J., in chambers); Stephenson v. Bartlett,
582 S. E. 2d 247, 254 (2003); In re Reapportionment of Colo. Gen. Assembly, 45 P. 3d 1237,
1247-8 (2002); Hellar v. Cenarrusa, 682 P.2d 524, 527-28 (1984) (Idaho Supreme Court
upholding a plan with a high deviation in circumstances similar to those of Brown v. Thompson,
462 U.S. 835 (1983)); Legidative Research Commission v. Fischer, 366 SW 3d. 905(2012)
(Kentucky).

In Alaska, which does not have counties but has other state constitutional redistricting
requirements, the state supreme court struck down a state redistricting plan because the
Redistricting Board had started the redistricting process by drawing districts to comply with the
Voting Rights Act, asdid Mr. Hinaman, rather than starting by drawing districts that complied
fully with the state constitution and adjusting those districts as necessary to comply with federal
law. Inre 2011 Redistricting Cases, 274 P.3d 466 (2012) See also Hickel v.Southeast
Conference, 846 P.2d 38 (Alaska 1992).
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(annexation); Hale County v. United States, 496 F. Supp. 1206 (D.D.C. 1980) (at-large electionsfor
county commission); City of Pleasant Grovev. United Sates, 623 F. Supp. 782 (D.D.C. 1985), aff'd,
479 U.S. 462 (1987); (annexations); and Hardy v. Wallace, 603 F. Supp. 174 (N.D. Ala. 1985)
(method of appointing memberstolocal racing commission). The state constitutional provisionson
county boundaries are integral to the legidative power over local legidation. Each county thus
constitutesastrong community of interest. In addition to the many social and economictiesthat bind
residents of particular governmental units, in Alabama a given county's residents uniquely bear
common effects, good and bad, of much state legislation.

As it ignored the community of interest within each county, the State ignored other
significant communities of interest. The State unnecessarily divided Muscle Shoals, a
well-recognized community of interest that long had been intact in Senate district 1. The State
intruded numerous predominantly white suburban-dominated districts into urban Jefferson and
Montgomery Counties - but never alowed a majority-minority district to have any portion of a
suburban county.

e Contemporaneous Statements by Legislators Point to a Racially
Discriminatory Purposein the Enactment of the Plans

Racia animusisnot aprecondition for adetermination that aparticular action wastakenwith
aracially discriminatory purpose. AsJudge Kozinski's explaining in opinion concurring in part and
dissenting in part in Garza v. County of Los Angeles, 918 F.2d 763 (9th Cir.1990):

Assume you are an anglo homeowner who lives in an al-white
neighborhood. Suppose, also, that you harbor no ill feelings toward
minorities. Suppose further, however, that some of your neighbors
persuade you that having an integrated neighborhood would lower

property values and that you stand to lose a lot of money on your
home. On the basis of that belief, you join a pact not to sell your
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houseto minorities. Haveyou engaged in intentional racial and ethnic
discrimination? Of course you have. Your persona feelings toward
minorities don't matter; what matters is that you intentionally took
actions calculated to keep them out of your neighborhood.

918 F.2d at 778 n. 1.

Whileracial animusisnot essential and while the existence of contemporaneous statements
of direct racial intent related to current redistricting efforts may berare, both are present in thiscase.
The candid contemporaneous statements of Senator Beason and others are plain on their face, and
the silent acquiescence of other powerful Legislators speak eloquently. Judicial findingsin United
Sates v. McGregor, 824 F.Supp.2d 1339 (M.D. Ala, 2011) and Central Alabama Fair Housing
Center et al. v. Magee 835 F.Supp.2d 1165 (M.D. Ala. 2011) establish the too-familiar bias against
black citizens is attended by animus against Native American and Latino citizens. Representative
Love's concern with therising black population within hisdistrict and action to minimize the black
percentagein hisdistrict illuminatesthe Legislature'sfear of black voterseffectively exercising their
franchise.

Analysis of the Arlington Heights factors provides compelling evidence that the State acted
with aracially discriminatory purpose in devising the House and Senate plans.

CONCLUSION

The Section 2 results standard requires a multi-factored, functional approach to gauge
whether aredistricting plan will have the result of denying minority citizens an equal opportunity
to participate in the political process and elect candidates of their choice. The statute requires a

complex inquiry into the totality of circumstances of minority political access, and an equally

complex inquiry into the motivations of the State in adopting the plans. Asset forth above, thereare
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numerous disputed issues of material fact with regard to the discriminatory results and the
discriminatory purpose of the State's redistricting plansfor its House of Representativesand Senate,
and the State is not entitled to judgment as a matter of law.

Substantial evidence also creates agenuine dispute of material facts concerning the possible
presenceof adiscriminatory purpose. Theplanhasaracially discriminatory impact. Deviationsfrom
procedural and substantive standards, as well as racially-charged contemporaneous statements
provide significant evidence of a discriminatory purpose. The State has presented little evidence
concerning the intent of the proposed plan beyond self-serving and conclusory statements by the
House and Senate Chairs. Assessing the credibility of these witnesses and resolving other disputed
factual issues cannot be performed until trial.

The State's motion for summary judgment should be DENIED.
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