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INTRODUCTION

This case should be dismissed for two reasons. First, it no longer presents a live dispute.
It is far too late for any ruling to impact the November 2020 city-council election, the last of the
decade, and the new census count will be released before the next scheduled city-council election
in November 2022. There is no ripe controversy over whether a Section 2 Voting Rights Act
violation would exist, or could be remedied, under the forthcoming census results. Plaintiffs have
no ability to show that (1) a minority group is sufficiently large and geographically compact to
constitute a majority in single-member districts under the 2020 census results, (2) alternative
remedies would perform as minority opportunity districts as configured under 2020 census
results, or (3) Plaintiffs may benefit personally from single-member districts under the 2020
census results. They have no ability, then, to vindicate a concrete and personalized injury, and
their claim is a request for an advisory opinion.

Second, the two Black Plaintiffs lack standing to raise the rights of third parties, here
Hispanics and Asians whose personal right to vote Plaintiffs seek to vindicate. In their own
words, a Section 2 coalition claim is one in which “minority groups can bring a claim together,”
ECF No. 118 at 7 (emphasis added), but no coalition of Blacks, Hispanics, and Asians is
bringing this claim. Without a coalition, there is no cognizable contention that Hispanics, Blacks,
and Asians are “sharing the same experience of being politically excluded on account of race.”
Id. at 9. The claim, rather, is that Hispanics and Asians can be used to construct districts in which
the Black Plaintiffs are able to elect their preferred candidates. Just a few months ago, a court
rejected third-party standing in a Section 2 case under materially identical circumstances. Kumar
v. Frisco Indep. Sch. Dist., No. 4:19-CV-00284, 2020 WL 1083770, at *12—13 (E.D. Tex. Mar.

6, 2020). This case fares no better.
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For these reasons, this case must be dismissed. Indeed, even if the Court were to proceed
to adjudicate liability at this time, and even if it were to side with Plaintiffs, no remedy could be
fashioned, either legislatively or judicially, until after the 2020 census results are released. At
that time, however, the Court would be forced to re-adjudicate core threshold /liability issues,
such as whether the first Gingles precondition can be satisfied under the 2020 census results. To
proceed now means trying this case on the merits at least twice. Meanwhile, there is no benefit to
Plaintiffs to proceeding now because no election subject to a potential remedy is scheduled until
2022. There is no live injury, no current ability to redress any injury, and no benefit to any party
in trying this case in October.

BACKGROUND
I. Legal Background: The Legal Fiction of the Census

Redistricting is a product of the decennial census. In Reynolds v. Sims, 377 U.S. 533
(1964), the Supreme Court held that state legislative seats “must be apportioned on a population
basis,” Id. at 577, a holding the Court later extended to political subdivisions, see Avery v.
Midland Cty., Tex., 390 U.S. 474, 481 (1968). But Reynolds did not require constant redistricting
to match constant population flux; it instead approved “[1]imitations on the frequency of
reapportionment” because of “the need for stability and continuity.” 377 U.S. at 583. In
particular, it approved of “[d]ecennial reapportionment” after the release of census results, even
though “undoubtedly reapportioning no more frequently than every 10 years leads to some
imbalance in the population of districts toward the end of the decennial period.” Id. But even
before 10 years have passed, the districts are likely to be, in truth, malapportioned, see Abrams v.
Johnson, 521 U.S. 74, 100 (1997), since “[d]istrict populations are constantly changing, often at

different rates in either direction, up or down,” Gaffney v. Cummings, 412 U.S. 735, 746 (1973).
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The legal fiction ends at the next census. “When the decennial census numbers are
released, States must redistrict to account for any changes or shifts in population.” Georgia v.
Ashcroft, 539 U.S. 461, 488 n.2 (2003). Although states may safely “operate under the legal
fiction that even 10 years later, the plans are constitutionally apportioned,” the new census ends
the basis for that reliance: “After the new enumeration, no districting plan is likely to be legally
enforceable if challenged, given the shifts and changes in a population over 10 years.” /d.
(emphasis added). “And if the State has not redistricted in response to the new census figures, a
federal court will ensure that the districts comply with the one-person, one-vote mandate before
the next election.” Id. Virginia law recognizes these doctrines and requires political subdivisions
to “use the most recent decennial population figures for such county, city, or town from the
United States Bureau of the Census, which figures are identical to those from the actual
enumeration conducted by the United States Bureau of the Census....” Va. Code § 24.2-
304.1(C).!

IL. Procedural Background

Virginia Beach has elected members to its city council through at-large elections since
1966. The Virginia General Assembly adopted this method in response to this Court’s 1965
ruling that a prior districting scheme violated the newly announced one-person, one-vote
principle. See Dusch v. Davis, 387 U.S. 112, 114 (1967) (discussing this Court’s ruling); Davis v.

Dusch, 139 S.E.2d 25, 27 (Va. 1964) (describing the scheme invalidated). The U.S. Supreme

! This statute forbids redistricting authorities from using survey data like that provided in the
“American Community Survey,” or “ACS” for the purpose of drawing districts. See State of New
York v. United States Dep’t of Commerce, 315 F. Supp. 3d 766, 778 (S.D.N.Y. 2018)
(distinguishing ACS, which surveys “roughly one in every thirty-eight households in the
country,” from the decennial census, which reports the results of the Census Bureau’s effort to
count every U.S. resident).
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Court upheld the at-large scheme from a follow-on equal-protection challenge, finding that
Virginia Beach’s system “makes no distinction on the basis of race, creed, or economic status or
location,” bore no hint of “invidious discrimination,” and served the City’s “compelling need” to
create “a detente between urban and rural communities that may be important in resolving the
complex problems of the modern megalopolis in relation to the city, the suburbia, and the rural
countryside.” Dusch, 387 U.S. at 115-17.

The at-large scheme has continued to serve this détente among competing interests. As
this Court recounted in 1997, the City spent five years, beginning in 1990, on a “comprehensive
review of the then existing system of electing City Council members,” seeking “views from
every conceivable interested party as to the best manner to provide representation for the citizens
of the City.” Ex. A, Lincoln v. City of Virginia Beach, 2:97-cv-756, at 2 (E.D. Va. Dec. 29,
1997). The City declined to adopt proposals for race-based single-member districts that
“stretched nearly all the way across the City, and in many instances,” were “only a block wide or
came together at a single point.” /d. at 3. This Court, too, declined to impose such districts and
dismissed with prejudice a plaintiff’s Voting Rights Act claim, observing that, inter alia, the
proposals were racial gerrymanders.? Id. at 11 (citing and quoting Shaw v. Reno, 509 U.S. 630
(1993) and Miller v. Johnson, 515 U.S. 900 (1995)). Having successfully avoided the temptation

to engage in racial gerrymandering, and seeing no policy basis for a change, the City continued

to utilize the at-large scheme that has seen approval in the Supreme Court and this Court.

2 The Lincoln case was dismissed for failure to prosecute, but the Court’s determination to
dismiss with prejudice turned in part on its conclusion that “[i]t is unlikely that plaintiff could
prevail on the merits of her claim.” Id. at 7.
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A. This Case Is Filed in the Wrong Courthouse and Has Not Been
Prosecuted for a Year

Nearly 20 years later, and six years after the release of the 2010 census results, in
November 2017, one Plaintiff, Latasha Holloway filed a pro se complaint in the Richmond
Division of this Court against Virginia Beach and its city-council members under Section 2 of
the Voting Rights Act. The original complaint made no mention of a coalition comprising Black,
Hispanic, and Asian residents and alleged no particularized injury to voters of any of these
groups. See ECF No. 5.

Service appears not to have been attempted at that time. On February 2, 2018, the case
was transferred to this division. ECF No. 3. The Defendant, the City of Virginia Beach, executed
a waiver of service on March 7, 2018. ECF No. 12. The City moved to dismiss for failure to state
a claim. ECF Nos. 13 & 14.

The case underwent a lengthy period of delay through a series of miscellaneous motions
by Plaintiff. See, e.g., ECF Nos. 6 & 7 (Plaintiff’s interlocutory appeal), 10 (Plaintiff’s motion
for stay pending appeal), 23 (Plaintiff’s motion for enlargement of time), 24 (Plaintiff’s renewed
motion for appointment of counsel), 28 (Plaintiff’s motion to amend complaint), 32 (Plaintiff’s
motion to amend), 33 (Plaintiff’s motion for enlargement of time), 34 (Plaintiff’s motion for
class certification), and 41 (Plaintiff’s motion to stay proceedings). No significant case event
occurred until November 2018.

B. Plaintiffs File a New Complaint With a New Coalition Theory

In September 2018, attorneys from the Campaign Legal Center filed appearances for the
Plaintiff and a motion to amend the complaint and withdraw all pending motions, ECF Nos. 51,
52, & 53, which the Court granted, ECF No. 59. Nearly two months later—after another city-

council election—an amended complaint was filed on behalf of two Plaintiffs, Ms. Holloway and
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Georgia Allen, both identified as Black registered voters. ECF No. 62 99 14-15. The Amended
Complaint for the first time presented allegations that the “current at-large scheme impermissibly
denies Black, Hispanic or Latino, and Asian-American voters (‘Minority Voters’) an equal
opportunity to participate in the political process and to elect representatives of their choice.”

Id. 9 1. The Amended Complaint alleged that the population of Black, Hispanic or Latino, and
Asian-American voters “is sufficiently numerous and geographically compact to form a majority
of the total population and citizen voting age population in at least two single-member City
Council districts in a demonstrative 10-district plan,” as required as a necessary predicate to a
Section 2 claim. /d. § 49. But the Amended Complaint had no Hispanic or Latino or Asian-
American voters as plaintiffs.

In discovery, Plaintiffs submitted several expert reports, including reports by their
mapping expert Anthony Fairfax. Ex. B (Fairfax Expert Rep. (July 15, 2019) (“Initial Expert
Rep.”)); Ex. C (Fairfax Supplemental Expert Rep. (March 16, 2020) (“Supp. Expert Rep.”)). He
opined that the combined Hispanic, Black, and Asian (“HBA”) citizen voting-age population is
sufficiently large and geographically compact to create two majority-HBA districts for the city
council. Ex. B (Initial Expert Rep.), at 5. But Mr. Fairfax subsequently conceded that his
proposed remedial districts did not contain the residence of one Plaintiff, Georgia Allen. After
the close of discovery and the deadline for expert reports had passed, Mr. Fairfax served a
supplemental report to establish that Ms. Allen’s residence can be drawn into a proposed
remedial district. Ex. C (Supp. Expert Rep.), at 6. Mr. Fairfax used ACS data from various years
in the 2010 decade in all the reports to ensure that the total populations of the proposed remedial

districts were substantially equal.
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C. Routine Litigation Delays Push the Trial Date to October 2020, Less
Than a Month Before the Final Election of the Decade

The initial Rule 16(b) conference was held on March 20, 2019, and the subsequent Rule
16 scheduling order set trial for January 14, 2020. ECF No. 72. As often happens, however,
discovery proved more time-consuming than anticipated. The parties agreed to several
extensions of discovery deadlines. See, e.g., ECF Nos. 104 & 123. On September 17, 2019, in
response to one such joint motion, see ECF No. 111, the Court struck the January 2020 trial date
from the scheduling order and left it to be replaced at a future date, if needed, after an anticipated
summary-judgment motion, ECF No. 113 at 2. Plaintiffs subsequently moved for further
discovery deadline extensions. See, e.g., ECF Nos. 123 & 125.

On May 15, 2020, after the Court denied the City’s summary-judgment motion and over
seven months after it struck the January 2020 trial date, it scheduled a bench trial to begin on
October 6, 2020. ECF No. 142. The City of Virginia Beach is scheduled to conduct elections to
its city council less than one month later, on November 3, 2020. No further city-council elections
are scheduled until November 2022.

LEGAL STANDARD

“The objection that a federal court lacks subject-matter jurisdiction, see Fed. Rule Civ.
Proc. 12(b)(1), may be raised by a party, or by a court on its own initiative, at any stage in the
litigation, even after trial and the entry of judgment.” Arbaugh v. Y&H Corp., 546 U.S. 500, 506
(2006); see also Kontrick v. Ryan, 540 U.S. 443, 455 (2004) (“A litigant generally may raise a
court’s lack of subject-matter jurisdiction at any time in the same civil action, even initially at the
highest appellate instance.”). This doctrine is codified in Rule 12(h)(3): “If the court determines
at any time that it lacks subject-matter jurisdiction, the court must dismiss the action.” On a

motion to dismiss for lack of subject-matter jurisdiction, “[t]he plaintiff has the burden of



Case 2:18-cv-00069-RAJ-DEM Document 150 Filed 06/30/20 Page 15 of 32 PagelD# 4712

proving that subject matter jurisdiction exists.” Litman v. George Mason Univ., 156 F. Supp. 2d
579, 581 (E.D. Va. 2001).
ARGUMENT
I The Court Lacks Jurisdiction To Adjudicate Plaintiffs’ Vote-Dilution Claim

“[A] federal court has neither the power to render advisory opinions nor to decide
questions that cannot affect the rights of litigants in the case before them.” Preiser v. Newkirk,
422 U.S. 395, 401 (1975) (quotation marks omitted). The doctrines of ripeness, mootness, and
standing “ensure that [courts] do not exceed the limits of Article III judicial power” and therefore
“guard against [courts’] rendering of an opinion advising what the law would be upon a
hypothetical state of facts.” Trustgard Ins. Co. v. Collins, 942 F.3d 195, 200 (4th Cir. 2019)
(quotation marks omitted).

Here, a ruling on Plaintiffs’ vote-dilution claim would be abstract and advisory. Section 2
requires Plaintiffs to prove that a minority group can constitute a majority in at least one single-
member district and that the proposed alternative districts would perform effectively as
opportunity districts. But Plaintiffs cannot prove these things under 2020 census data, which is
just now being gathered, and the question whether these things can be proven under 2010 census
data (or ACS data from the 2010 decade) is moot. After the 2020 census “no districting plan
[base on the prior census] is likely to be legally enforceable,” Georgia v. Ashcroft, 539 U.S. 461,
488 n.2 (2003), and any new districting scheme must be prepared with the 2020 census results,
Va. Code § 24.2-304.1(C).

A ruling in this case at this time has no prospect of impacting actual elections in the City
of Virginia Beach, and the Court lacks jurisdiction to entertain it. A ruling on these critical issues
by reference to data from the 2010 decade would be an advisory opinion on a moot question; a

ruling under 2020 data would an advisory opinion on an unripe question. And the Court can only
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speculate whether a ruling would benefit Plaintiffs personally. Accordingly, the Court lacks
jurisdiction.

A. A Ruling on the First Gingles Precondition Would Be Advisory

To prevail under Section 2, Plaintiffs must establish what is commonly called the first
Gingles precondition: “that the minority group is sufficiently large and geographically compact
to constitute a majority in a single-member district.” Collins v. City of Norfolk, 883 F.2d 1232,
1236 (4th Cir. 1989). This showing is not a formality. “Any claim that the voting strength of a
minority group has been ‘diluted’ must be measured against some reasonable benchmark of
‘undiluted’ minority voting strength.” Hall v. Virginia, 385 F.3d 421, 428 (4th Cir. 2004);
Thornburg v. Gingles, 478 U.S. 30, 50 n.17 (1986) (“Unless minority voters possess the potential
to elect representatives in the absence of the challenged structure or practice, they cannot claim
to have been injured by that structure or practice.”). Section 2 plaintiffs must show “that their
votes have been diluted by discriminatory elements of the election process, and not simply that
their votes are dilute.” Gause v. Brunswick Cty., N.C., 92 F.3d 1178, 1996 WL 453466, at *2
(4th Cir. 1996) (unpublished table decision) (emphases in original). Otherwise, any “[t]alk of
‘debasement’ or ‘dilution’ is circular talk. One cannot speak of ‘debasement’ or ‘dilution’ of the
value of a vote until there is first defined a standard of reference as to what a vote should be
worth.” Hall, 385 F.3d at 428 (quotation marks and citation omitted). For these reasons, Supreme
Court and Fourth Circuit precedent “focus[] up front on whether there is an effective remedy for
the claimed injury.” Hines v. Mayor & Town Council of Ahoskie, 998 F.2d 1266, 1273 (4th Cir.
1993) (quoted source omitted). No remedy means no injury.

But Plaintiffs cannot show what a vote should be worth in any future election—and can
show no concrete injury at all—because the data that will be used to construct any future single-

member election districts do not yet exist. A ruling on whether districts created under census data
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from the 2010 decade would perform would be an advisory opinion on a moot question; a ruling
that districts created under 2020 data might be able to perform would an advisory opinion on an
unripe question. This case, then, is both moot and not ripe.

B. The Trial Date Is Too Late To Impact the November 2020 Election

There can be no serious question that this Court cannot adjudicate liability and issue a
remedy before the last election of the decade, scheduled for November 3, 2020. The Court has
scheduled trial to begin less than a month before that date, and there seems to be little possibility
that a ruling will issue until well after November 3. It would be impossible to conduct a separate
remedial process until still much later.

In all events, the Court could not change the rules for 2020 even if it were somehow
inclined to. The Supreme Court “has repeatedly emphasized that lower federal courts should
ordinarily not alter the election rules on the eve of an election.” Republican Nat’l Comm. v.
Democratic Nat’l Comm., 140 S. Ct. 1205, 1207 (2020) (staying lower court order that violated
this imperative). This so-called “Purcell doctrine” requires a court to “allow [an] election to
proceed without an injunction” if the costs of last-minute intervention outweigh the benefits.
Purcell v. Gonzalez, 549 U.S. 1, 6 (2006). Indeed, the doctrine saw its genesis in Reynolds v.
Sims, 377 U.S. 533 (1964), which approved a district court’s choice not to interfere with a
primary election over a month away, even though the districting plan governing the primary was
badly malapportioned. /d. at 542—43, 586-87.

Since then, courts have consistently declined to interfere with elections many months in
the future, “even in the face of an undisputed constitutional violation.” Sw. Voter Registration
Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003); see, e.g., Chisom v. Roemer, 853
F.2d 1186, 1187, 1189-92 (5th Cir. 1988) (vacating Chisom v. Edwards, 690 F. Supp. 1524

(E.D. La. July 7, 1988), because a July 7 ruling date was too late to impact an October 1

10
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election); Klahr v. Williams, 313 F. Supp. 148, 152 (D. Ariz. May 19, 1970) (May 19 too late to
interfere with November election), aff’d sub nom. Ely v. Klahr, 403 U.S. 108 (1971); Kilgarlin v.
Martin, 252 F. Supp. 404, 44445 (S.D. Tex. 1966) (February 2 too late to implement remedy
for that year’s elections), aff’d in relevant part sub nom. Kilgarlin v. Hill, 386 U.S. 120 (1967);
Cardona v. Oakland Unified Sch. Dist., Cal., 785 F. Supp. 837, 843 (N.D. Cal. 1992) (February
25 too late to interfere with June primary), In re Pa. Cong. Districts in Reapportionment Cases,
535 F. Supp. 191, 192, 195 (M.D. Pa. 1982) (March 23 too late to interfere with May 18
primary); Diaz v. Silver, 932 F. Supp. 462, 469 (E.D.N.Y. 1996) (July 17 too late to interfere
with November election); Dillard v. Crenshaw Cty., 640 F. Supp. 1347, 1362 (M.D. Ala. 1986)
(May 28 too late to interfere with November elections); Watkins v. Mabus, 771 F. Supp. 789,
804—-05 (S.D. Miss. 1991) (August 9 too late to interfere with November elections), aff’d in
relevant part, 502 U.S. 954 (1991); Ashe v. Bd. of Elections in City of New York, 1988 WL
68721, at *1 (E.D.N.Y. June 8, 1988) (June 8§ too late to enjoin September primary or November
elections).

Plaintiffs have no colorable basis to contend that a case set for trial on liability beginning
October 6 will occur in time to establish a remedial plan by November 3. The candidate petitions
were due on June 9. Virginia law requires ballots to be available to absentee voters not later than
45 days prior to the election. Va. Code § 24.2-612. And this requirement is also imposed under a
federal statute, the Uniformed and Overseas Citizens Absentee Voting Act (known as
“UOCAVA”), because the November 2020 ballot will include elections to federal office.

52 U.S.C. § 20302(a)(1), (8)(A). The slate of candidates will be fixed and the ballots printed
prior to trial. Thus, under the Purcell doctrine, even a liability ruling issued the day trial is set to

begin would be too late to impact the November 2020 election. And, of course, a liability ruling

11
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in all probability would not be issued until well after trial and would only be one step towards a
potential remedy, if necessary. The liability ruling itself and those numerous other potential steps
will only occur after the November 2020 election. Plaintiffs cannot credibly contend otherwise.

Nor can there be any serious doubt that, once that election has occurred, there is no basis
to retroactively affect its results. The Court “simply cannot enjoin that which has already taken
place.” Harris v. City of Houston, 151 F.3d 186, 189 (5th Cir. 1998) (finding case challenging
election moot when the election already passed); Watkins v. Mabus, 502 U.S. 954, 954 (1991)
(“The completion of the September 17 election has rendered this claim moot with regard to the
relief sought.”). Any such dispute by Plaintiffs is moot.

C. Any Contention About the Dilutive Impact of the At-Large Scheme
Under 2020 Census Data Is Not Ripe

The Court also is in no position to adjudicate a Section 2 challenge concerning elections
beyond November 2020. The Court cannot rule on whether a minority group would be
sufficiently compact as to constitute a majority in a single-member districts under the 2020
census results without those results. “[A] claim is not ripe for adjudication if it rests upon
contingent future events that may not occur as anticipated, or indeed may not occur at all.”
Scoggins v. Lee’s Crossing Homeowners Ass’n, 718 F.3d 262, 270 (4th Cir. 2013) (quoting
Texas v. United States, 523 U.S. 296, 300 (1998)).

That is the case here. Plaintiffs can only speculate that they might meet the first Gingles
precondition under a plan that might be used in a real election. Even assuming that Plaintiffs can
establish dilution under data from the 2010 decade, there is no reason to anticipate that their
illustrative districts could be drawn in substantially the same form, and with substantially the
same racial demographics, under 2020 census data. The remedial districts, like anything a

legislature might enact, are not “likely to be legally enforceable” after the new census, Ashcroft,

12
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539 U.S. at 488 n.2, and a new plan must be configured under the 2020 census results, Va. Code
§ 24.2-304.1(C). Needless to say, a plan that does not comply with the equal-protection clause
cannot constitute an acceptable Section 2 remedy. Cane v. Worcester Cty., Md., 35 F.3d 921, 927
(4th Cir. 1994) (“A proposed plan is a legally unacceptable remedy if it violates constitutional or
statutory voting rights—that is, if it fails to meet the same standards applicable to an original
challenge of an electoral scheme.” (quotation and edit marks omitted)).

Although the at-large scheme is not currently scheduled to be changed to a single-
member scheme (and therefore may continue into the next decade), the at-large scheme is not
dilutive merely by reference to itself. Without Gingles prong one, Plaintiffs’ dilution talk is
“circular talk.” Hall, 385 F.3d at 428; Gingles, 478 U.S. at 50 n.17. In the strictest and plainest
sense, it is entirely unknown at this point whether the at-large seats will be dilutive under the
2020 census data, and the Court lacks jurisdiction to guess on that issue.

D. Any Contention About the Dilutive Impact of the At-Large Scheme
Under Data From the 2010 Census Cycle Is Moot

Plaintiffs’ contention that the at-large districts were dilutive during the 2010 decade is
moot. “[A] case is moot when the issues presented are no longer ‘live’ or the parties lack a
legally cognizable interest in the outcome.” United States v. Hardy, 545 F.3d 280, 283 (4th Cir.
2008) (quotation marks omitted). There is no live or cognizable interest in assessing whether
dilutive conditions existed as of the elections occurring from 2010 through 2020, because a
ruling cannot impact those elections. No future elections are scheduled to occur until after the
2020 census data are released. Thus, the sole purpose of rendering a liability decision on whether
a minority group can constitute a majority in a single-member district would be to advise
Virginia Beach that it adhered to a dilutive voting system for a decade that is now, for all intents

and purposes, passed. The Court lacks jurisdiction to issue such an advisory opinion.

13
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E. A Ruling on the Effectiveness of the Illustrative Remedies Would Be
Adyvisory

The same problem inheres under Plaintiffs’ distinct, but related, burden to establish that
remedial districts would “enhance the ability of minority voters to elect the candidates of their
choice”™—i.e., that “performing” districts can be fashioned as remedies. Abbott v. Perez, 138 S.
Ct. 2305, 2332 (2018); Reno v. Bossier Par. Sch. Bd., 528 U.S. 320, 334 (2000). For example, in
Abbott, the Supreme Court reversed a lower court’s finding of Section 2 liability, even though
districts with “simple Latino majorities” were proposed as illustrative remedies, because the
plaintiffs failed to establish that Latinos “would have a real opportunity to elect the candidates of
their choice” in those districts. 138 S. Ct. at 2333 & n.27. The Court rejected the plaintiffs’
expert’s speculation that opportunity could be enhanced, holding that “[c]ourts cannot find § 2
effects violations on the basis of uncertainty.” Id. at 2333 (emphasis in original).

There is no live controversy on this element because the illustrative districts that might be
created under 2020 data are unknown and unknowable. In this case, Plaintiffs intend to offer
“analyses of reconstituted election results in [their] [llustrative Plan’s majority-HBA districts”—
which they call a “powerful test”—to establish, not only that districts with a simple minority
majority can be drawn, but also that the districts would perform in a functional sense.® ECF
No. 118 at 20-21. But this elaborate analysis only underscores how speculative their claims are
concerning future elections. The reconstituted-elections analysis matches past vote totals to the

lines of illustrative districts drawn data from the 2010 decade. Even if it shows that districts

3 That Plaintiffs also intend to offer this to meet their “cohesion” burden only underscores how
critical this information is to their case, from their own point of view.
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drawn with that data would guarantee equal minority opportunity, it holds no value in
establishing that districts drawn with 2020 census data would likewise perform.

The issue is non-justiciable for the same reasons the Gingles one inquiry is non-
justiciable. A ruling on whether districts created under 2010 data would perform would be an
advisory opinion on a moot question; a ruling that districts created under 2020 data might be able
to perform would an advisory opinion on an unripe question.

IL. Plaintiffs Lack Standing

The same problems defeat standing. The elements of standing are (1) injury-in-fact, (2)
causation, and (3) redressability. Dreher v. Experian Info. Sols., Inc., 856 F.3d 337, 343 (4th Cir.
2017). Plaintiffs here cannot establish the first two elements for the same reasons that their
claims are not ripe and moot. There is no injury-in-fact or causation because there is currently no
available baseline to establish injury or to establish that the at-large seats are causing an injury.
See Warth v. Seldin, 422 U.S. 490, 499 n.10 (1975) (“The standing question thus bears close
affinity to questions of ripeness...and of mootness.”)

And there is an additional, distinct standing defect under the redressability element,
which requires a plaintiff to prove that it is “likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 561
(1992) (quotation marks omitted). Here, Plaintiffs cannot prove this because they cannot prove
that any remedy this Court might issue will cure dilution of their own votes. In particular,
Plaintiffs cannot prove that, in a new plan of single-member districts, they personally could or
likely would reside in a district drawn with sufficiently high minority voting-age population

percentages to allow them “to participate in the political process and to elect representatives of
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their choice.” 52 U.S.C. § 10301(b). For all anyone knows, a plan drawn under 2020 census data
would not provide Plaintiffs this equal opportunity.*

Without showing that their personal rights can be vindicated through a remedy, Plaintiffs’
vote dilution claim becomes nothing but “the kind of undifferentiated, generalized grievance
about the conduct of government that [the Supreme Court has] refused to countenance in the
past.” Gill v. Whitford, 138 S. Ct. 1916, 1931 (2018) (quoted source omitted). As the Supreme
Court held in Shaw v. Hunt, 517 U.S. 899 (1996), vote dilution alleged to exist in one part of a
jurisdiction is “not remedied by creating a safe majority-[minority] district somewhere else in
the” jurisdiction. /d. at 917. “For example, if a geographically compact, cohesive minority
population lives in south-central to southeastern North Carolina... [a district] that spans the
Piedmont Crescent would not address that § 2 violation.” /d. By the same token, a resident of one
part of a jurisdiction where a majority-minority district cannot be drawn lacks standing to
contend that a majority-minority district should be drawn elsewhere in the state, to benefit voters
who are not present in the action. See Gill, 138 S. Ct. at 1924-25, 1932 (holding that plaintiff
Professor Whitford, who lived in a naturally “packed” districts in all events, had no standing to
assert a vote-dilution injury to “his ability to vote” (quotation marks omitted)). Because “the
remedy that is proper and sufficient lies in the revision of the boundaries of the individual’s own

district,” id. at 1930, a plaintiff cannot claim redressability (or, for that matter, injury-in-fact or

* As should be obvious, the City disputes all Plaintiffs’ merits allegations. The City takes these
assertions as true for the sake of argument only in challenging Plaintiffs’ standing and the
Court’s jurisdiction.
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causation) by showing that a majority-minority district can be created elsewhere in the
jurisdiction.’

Plaintiffs have effectively conceded this point by supplementing their expert reports after
the close of discovery to propose alternative remedial districts that include Plaintiffs’ residences.
The initial report of Plaintiffs’ mapping expert, Anthony Fairfax, opined that the HBA citizen
voting age population is sufficiently large and geographically compact to create two majority-
HBA districts in Virginia Beach. Ex. B (Initial Expert Rep.), at 5. But Mr. Fairfax subsequently
conceded that the residence of one of the Plaintiffs, Georgia Allen, was not located in any of the
majority-HBA districts in any of his illustrative or proposed remedies. Mr. Fairfax thereafter
filed a supplemental report (well after all applicable deadlines had passed) to establish that
Ms. Allen’s residence can be drawn into a proposed remedial district. Ex. C (Supp. Expert Rep.),
at 6. Plaintiffs plainly appreciate (as they must) that Ms. Allen would not have standing without
showing that her personal right to vote can be redressed in this action.

But these remedial districts are drawn to equalize population under data from the 2010
census period, not 2020 census data. Without that latter data, Plaintiffs are unable to show that
this case can result in redress of any injury that might exist in future elections. Their belated

efforts are unavailing, and the Court lacks jurisdiction for this additional and independent reason.

5 Although Gill concerned alleged vote-dilution on a partisan basis, not a racial basis, the injury-
in-fact in both instances is materially identical: “cracking” and “packing” that dilutes voting
strength. Compare Gill, 138 S. Ct. at 1930 (addressing the “injury from partisan gerrymandering,
which works through ‘packing’ and ‘cracking’ voters of one party to disadvantage those voters”)
with Voinovich v. Quilter, 507 U.S. 146, 154 (1993) (“[D]ilution of racial minority group voting
strength may be caused either by the dispersal of blacks into districts in which they constitute an
ineffective minority of voters or from the concentration of blacks into districts where they
constitute an excessive majority.” (quotation marks omitted)).

17
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A. Adjudicating Liability at This Time Would Be a Waste of Judicial
Resources

The advisory nature of a liability ruling at this time is confirmed insofar as it could not
have a real-world impact and would be a waste of judicial resources. Even assuming that the
Court were to side with Plaintiffs in late fall or winter 2020, there would be no purpose to
conducting a remedial phase at that time. Any remedy, whether prepared by the Court or by the
political authorities, would exist on paper in a drawer and never be used. Once the 2020 census
results are released, a new remedial phase would need to be conducted. 4shcroft, 539 U.S. at 488
n.2.

Indeed, a new liability phase would also need to be conducted. For reasons stated above,
Plaintiffs would need to show that, under the 2020 census results, the first Gingles precondition
can be met and that proposed alternatives can perform. Proof that a violation once existed would
be insufficient to support remediation under the then-current facts. The Court would have no
choice but to open the record to allow litigation on these topics, and a new trial would be
necessary. Levy v. Lexington Cty., S.C., 589 F.3d 708, 712—15 (4th Cir. 2009) (finding it an
abuse of discretion for district court in Section 2 case not to reopen the record to evaluate results
of elections occurring after trial).® Only then would it be appropriate for remedial proceedings to
commence, and the first step would be for the Virginia Beach City Council to attempt to address
those issues. See McGhee v. Granville Cty., N.C., 860 F.2d 110, 115 (4th Cir. 1988) (citing White
v. Weiser, 412 U.S. 783, 794-95 (1973)).

This is why courts lack jurisdiction to issue advisory opinions. The burden on all parties

and the Court to adjudicate a claim with no real-world impact is enormous. And that is all for no

6 Levy suggests that the Court may be required to reopen the record after the 2020 elections.
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benefit to Plaintiffs. Their cause is not advanced by the adjudication of factors that must be re-
adjudicated a second time in approximately a year. And there is no impending injury to Plaintiffs
because no city-council election is scheduled until 2022. See Carter v. Va. State Bd. of Elections,
2011 WL 665408, at *2 (W.D. Va. Feb. 15, 2011) (finding challenge to election months in
advance not ripe because there was “no immediate harm™). If, after the 2020 census results are
released, Plaintiffs believe they are injured and have a Section 2 claim, they can re-file their
action, update their presentation to account for the new census information, and (if they are
diligent) proceed to trial in advance of the November 2022 elections. There is then no harm to
adjudicating this case (if there is to be a case) a single time, rather than multiple times.

B. Plaintiffs Lack Standing To Pursue Rights Belonging to Members of
Other Racial Groups

This case must be dismissed for the additional reason that Plaintiffs lack standing to
assert the rights of non-parties. Plaintiffs, who identify as Black, lack standing to bring Section 2
claims on behalf of a “coalition” consisting of Black, Hispanic/Latino, and Asian voters living in
Virginia Beach. Even if Section 2 countenances a claim brought by a “class of citizens”
consisting of three different groups acting in a coalition, Plaintiffs must still have standing to
assert the claim. But Plaintiffs here are members of only one of the groups they claim as part of
their coalition; they do not have standing to bring claims on behalf of distinct minority
communities of which they are not a member.

Standing principles incorporate a “general prohibition on a litigant’s raising another
person’s legal rights.” Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 126
(2014) (quotation marks omitted). Unless an exception applies, a plaintiff “must assert his own
legal rights and interests, and cannot rest his claim to relief on the legal rights or interests of third

parties.” U.S. Dep’t of Labor v. Triplett, 494 U.S. 715, 720 (1990). Third-party standing is
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disfavored because “courts should not adjudicate such rights unnecessarily, and it may be that in
fact the holders of those rights either do not wish to assert them, or will be able to enjoy them
regardless of whether the in-court litigant is successful or not,” and because “third parties
themselves usually will be the best proponents of their own rights.” Singleton v. Wulff, 428 U.S.
106, 113-114 (1976).

Accordingly, for a plaintiff to have standing to assert the rights of third parties, the party
must make the following two additional showings: (1) “the party asserting the right has a ‘close’
relationship with the person who possesses the right” and (2) “there is a ‘hindrance’ to the
possessor’s ability to protect his own interests.” Kowalski v. Tesmer, 543 U.S. 125, 130 (2004)
(citations omitted); see also Freilich v. Upper Chesapeake Health, 313 F.3d 205, 215 (4th Cir.
2002) (providing same). These elements are not shown and cannot be shown.

First, Plaintiffs do not have a “close” relationship with “Asian” or Latino/Hispanic voters
whose rights they assert. Plaintiffs identify as Black registered voters, and, whatever merit (if
any) there may be to their contention that Section 2 recognizes coalition claims, it certainly
cannot recognize coalition claims without a coalition—which existed in cases Plaintiff cite as
supporting their position on coalition claims. See, e.g., Campos v. City of Baytown, 840 F.2d
1240, 1242 (5th Cir. 1988) (class-action brought by a coalition of Blacks and Hispanics);
Concerned Citizens of Hardee Cty. v. Hardee Cty. Bd. of Comm’rs, 906 F.2d 524, 525 (11th Cir.
1990); Perez v. Perry, No. SA-11-CV-360, 2017 WL 962686, at *78 (W.D. Tex. Mar. 10, 2017).
Blacks, Asians, and Hispanics have different histories, origins, and different racial and ethnic

identities.” And their histories and experiences in this nation, and in Virginia Beach, are

7 Indeed, the term “Asians” is itself perplexing, since Japanese and Chinese persons most
certainly cannot be assumed to view themselves as a monolithic group—not to mention
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markedly different. The mere fact of a claimed coalition, even evidence of shared candidate
preferences, does not render these groups sufficiently “close” so that a member of one group can
be assumed to speak for the members of other groups.

That was the holding of a recent district court that rejected standing in a case materially
identical to this one. In Kumar v. Frisco Independent School District, No. 4:19-CV-00284, 2020
WL 1083770 (E.D. Tex. Mar. 6, 2020), a single Indian plaintiff sought to bring a Section 2 claim
on behalf of Blacks, Hispanics and Asians, and the court rejected the complaint on third-party
standing grounds, finding that the Plaintiff “ha[d] not provided a scintilla of evidence, or any
semblance of an argument, that he has a close relationship with any of the communities he
attempts to represent.” Id. at *12 (citation omitted). Further, the court reasoned: “To allow [the
Plaintiff] to represent entire minority groups without their input would permit [the Plaintiff] to
assert rights of absent members who may not wish to assert such rights.” /d. (citation omitted).
So too here: there is no showing that any Hispanic person or anyone of Filipino, Japanese,
Chinese, Korean, or Vietnamese (etc.) descent believes they are part of a voting coalition with
Plaintiffs or other Black voters, or that they want this Court to draw them into a coalition district.
To allow Plaintiffs to speak for these disparate interest groups would be improper.

Second, as in Kumar, there is no “evidence that any one of these communities [were]
somehow hindered from joining his action.” Id. at *12 (citation omitted). The failure to establish
such a hindrance itself is a bar to a plaintiff being permitted to assert the claims of third parties.
See, e.g., Freilich, 313 F.3d at 215 (rejecting claim that doctor had standing to assert claims of

patients on dialysis, despite assertion that such patients were “disabled and chronically illI” and

Filipinos, Koreans, Vietnamese and so forth. A similar problem inheres in the terms “Hispanics”
and “Latinos.”
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thus hindered in protecting their rights); Judson v. Bd. of Supervisors of Mathew Cty., Va., No.
4:18-cv-121, 2019 WL 2558243, at *10 (E.D. Va. June 20, 2019) (dismissing First Amendment
claim brought by attendee at public meeting who was attempting to assert that the zoning
commission suppressed the speech of third-parties at the meeting). In this case, nothing prevents
Hispanic or Asian residents from bringing a Section 2 suit. Nothing would have prevented their
joining the case either when the case was filed or in November 2018 when the complaint was
amended to add a second Black Plaintiff. Indeed, the fact that this did not occur seems to suggest
that a recruiting effort for such plaintiffs was made but came up dry. In any event, there is no
lack of opportunity for Asians and Hispanics to assert their own rights under Section 2, and it is
far too late in this case for new plaintiffs to be added. This case, in short, is on all fours with
Kumar, and the result should be the same.

Indeed, this case is no different from the numerous cases rejecting the efforts of plaintiffs
to assert the rights of third parties, including of other races and ethnicities, in voting-rights
litigation. See, e.g., Perry-Bey v. City of Norfolk, 678 F. Supp. 2d 348, 363 (E.D. Va. 2009)
(holding that plaintiff could not assert a vote-dilution claim based upon racial bloc voting relative
to a city’s city council district plan where the plaintiff was not “a member of a minority whose
voting strength was diluted”); Clay v. Garth, No. 1:11-cv-00085, 2012 WL 4470289, at *2 (N.D.
Miss. Sept. 27, 2012) (rejecting standing of African-American plaintiff to bring vote-dilution
claims because he was “not a member of the voting group allegedly affected by [Defendant’s]
actions and therefore does not have standing as an aggrieved voter™); Greater Birmingham
Ministries v. Alabama, 161 F. Supp. 3d 1104, 1115 (N.D. Ala. 2016) (holding that the NAACP
and a ministry group failed to establish third-party standing to assert rights of Alabama voters

without photo ID, finding both elements of Kowalski unsatisfied); Fairley v. Patterson, 493 F.2d
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598, 604 (5th Cir. 1974) (finding that the “original plaintiffs cannot properly represent a sub-
class of electors of which they may not be members” and finding a lack of standing since those
plaintiffs were “not proper class representatives”). Plaintiffs have no better claim to assert the
right of third parties than did the plaintiffs in those cases, and their claim here should be
dismissed for the same reasons.

CONCLUSION

The Court lacks subject-matter jurisdiction and the Plaintiff lacks third-party standing for

all the reasons set forth herein. It should dismiss this case.
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THE UNITED STATES DISTRICT COURT FOR T
EASTERN DISTRICT OF VIRGINIA

Norfolk Division

CAROLYN LINCOLN
plaintiff,

v. CASE NO. 2:97¢v756

THE CITY OF VIRGINIA BEACH, et al.
. defendant,

L—/vuvuvvvv

OPINION AND ORDER

This matter is before the Court on plaintiff’s motion for voluntary dismissal, filed
November 28, 1997. A hearing was conducted and the Court riled from the bench on this matter

H

on Monday, December 22, 1997, This opinion will further explain the rationale for the Court’s
ruling.
Facts
On August 4, 1997, Carolyn Lincoln (“Lincoln™) brought suit to challenge the at-large

system of electing the eleven members of the Virginia Beach City Council (“City Couﬁcil”).
The primary focus of het complaint is a claim that the City’s election structure dilutes the voting
strength of “all people of color” within Virginia Beach in violation of Section 2 of the Voting
Rights Act of 1965, 42 U.S.C. § 1973(b). The plaintiff also asserted that the City Council

( gaged in criminal and‘ contemptuous conduct by allegedly using “illegal and improper”

1
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.
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language in a May 1996 advisory referendum that was conducted to determine whether City

{ -

| voters wished to retain the at-large system.

? Virginia Beach uses a modified at-large election system to choose its eleven City Council
members, with seven of the members being elected from residence districts, formerly called

“boroughs.” The Mayor and the remaining three members of the City Council are elected at-
large from candidates residing anywhere within the City. This seven-four system has been

upheld as valid. See Dusch v. Davis, 387 U.S. 112, 116-17 (1967).

The plaintiff is a member of an unidentified minority race. The plaintiff alleges that only
two members of any minority group have been elected to the City Council in the last 35 years,
that her minority group igs politically cohesive and has been denied the election of its preferred
candidates by the _inaj ority’s use of bloc voting techniques, and that a multi-racial group
% consisting of all po;..'ople of color is “sufficiently geographically compact to constitute a majority
| in a reasonably drawn balanced voting district.” The specific remedy requested by the plaintiff is

i: an order requiring Virginia Beach to convertto a “modified ward plan” having a geographically

compact district where a majority of the voters would be minority citizens.

Beginning in 1990 and continuing for a period of almost five years, the City undertook a
comprehensive review of the then existing system of electing City Council members. The City
sought views from every conceivable interested party as to the best manner to provide
representation for the citizens of the City. Based on the 1990 census, the most recent numerical
information, Virginia Beach has a total population of 393,069, of which 78.8% are White, 13.7%
are Black, 4.1% are Asian and Pacific Islander, 3.1% are Hispanic, 0.3% are American Indian,

and 0.1% are other non-Hispanic. In terms of voting age population, the City has 283,182
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persons aged 18 or older. Of that number, 80.4% are White, 12.6% are Black, 3.8% are Asian
and Pacific Islander, 2.8% are Hispanic, 0.3% are American Indian, and 0.3% are other non-
Hispanic. The National Association for the Advancement of Colored People ("NAACP”)

submitted two plans for consideration during this process. Each plan tried to create the highest

minority population possible in one of the districts. One plan consisted of 11 districts and
contained a district with a combined minority total population of 46.4% and a voting age
population of 43.28%, with a total deviation from ideal district size of 8.3%. The other plan
consisted of 13 districts and contained a district with a combined minority total population of

49.1% and a voting age population of 45.72%, with a total deviation from ideal district size of

9.1%. In both the NAACP plans, the “minority district” stretched nearly all the way across the

‘ City, aq'd in many instances, the district was only a block wide or came together at a single point.
"’ | | Procedural History

— f This action was filed on August 4, 1997. Defendants filed their answer to the Complaint
on August 27, 1997. On the same day, the defendants filed a motion to dismiss the plaintiff’s
claims of criminal and contemptuous conduct arising out of the advisory referendum. The

motion was based, in part, on the fact that the Circuit Court.of the City of Virginia Beach had

specifically approved the language used in the 1996 advisory referendum and had ordered that

l the ballots contain the disputed langnage. The plaintiff subsequently filed a response stating she

| was not seeking a “remedy” for such alleged violgtions and that she was withdrawing her request

for a contempt citation. However, the plaintiff refused to withdraw her accusations. The

defendants filed a motion for sanctions on September 25, 1997 based on the plaintiff’s failure to [

withdraw or appropriately correct such accusations.

h

3
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, On October 7, 1997, a pretrial conference was held to establish discovery and other

g{g’ deadlines. During that conference, counsel for both parties agreed to the deadlines established
and a trial date of January 5, 1998.

“ _ On October 28, 1997, the defendants filed a motion for summary judgment as to the

E? ' plaintiff’s claim that the City’s at-large plan violated Section 2 of the Voting Rights Act. The
plaintiff failed to file a response to that motion, which was due on November 10, 1997. Two
days after the deadline for filing a response, plaintiff’s counsel telephoned counsel for the
defendants to indicate his intention to file a motion for dismissal without prejudice. Defendants’
counsel responded that the defendants would agree to a dismissal of the suit, but not a dismissal
without prejudice. In reliance on that notification that dismissal would be sought, the defendants
informed the plaintiff by letter that they jintended to cease preparations for trial. A motion for
voluntary dismissal was filed two weeks later. The defendants represented at the hearing that
both sides agreed that the case should be dismissed and the issue submitted to the Court was
whether the dismissal should be with or without prejudice. The plaintiff did not question this
representation.

Standard of Review/Governing Law

Federal Rule of Civil Procedure 41(a)(2) requires a plaintiff to obtain the permission of

the Court before a case is voluntarily dismissed once the adverse party has responded. The
decision to grant or deny a voluntary dismissal is “addressed to the sound discretion of the
district court.” Moore’s § 41.40[2], at 41-128. It is well-established that, under appropriate

circumstances, a district court has the discretion to require as a condition of granting such a

motion that the dismissal be with prejudice. See. e.g., Dovle v, Murrav, 938 F.2d 33, 34 (4th Cir.
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I 1991) (“As an initial matter, we note that ‘[t]he authority of a federal trial court to dismiss a
plaintiff"s action with prejudice because of his failure to prosecute cannot be seriously doubted.™)

(citations omitted); S.A. Andes v. Versant Corp., 788 F.2d 1033, 1037 (4th Cir. 1986) (Rule

41(a)(2) “at least implicitly, grants a district court power to dismiss with prejudice.”); Ratkovich
v. Smith:Kline, 951 F.2d 155 (7th Cir. 1991) (affirmed dismissal with prejudice). The factors
| typically considered by a district court in making this decision:

! are essentially the same as those considered in determining whether the dismissal
should be permitted at all: (1) the defendant’s effort and expense in preparing for
trial, (2) the plaintiff*s lack of diligence in prosecuting the action, and (3) the
sufficiency of plaintiff’s explanation in seeking the dismissal. The court may also
consider whether the action or claim sought to be voluntarily dismissed is
meritorious.

: Moore’s § 41.40[10](d], at 41-165 to -166; Doyle, 938 F.2d 34 (“A court must balance: (1) the

; - degree of personal responsibility of the plaintiff, (2) the amount of prejudice caused the

é defendant, (3) the existence of a “drawn out history of deliberately proceeding in a dilatory
fashion,’ and (4) the existex:me of sanctions less drastic than dismissal.”) (citations omitted).
A Failure to Prosecute and Sufficiency of Plaintiff’s Explanation

The reason asserted by plaintiff justifying the need for a dismissal is that it was not
possible for plaintiff’s counsel to prepare properly for trial in light of the discovery and other
pretrial deadlines. However, there are several reasons why this is not a valid justification. First,
plaintiff’s counsel agreed to the schedule and did not voice any problems until the deadlines

approached.
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Second, plaintiff has not conducted any discovery.! Plaintiff has not designated any
: expert witnesses within the time limit. Further, plaintiff failed to respond to defendants’ motion
for summary judgment. Finally, defendants allege that the plaintiff did not fully respond to their
inten:ogatories or supplement their responses as promised.? Counsel’s explanation that he did not

, prepare for trial in reliance on defendants’ assertions that they would stop preparing as of

e November 12, 1997 is not viable in light of the fact that plaintiff, unlike defendants, had never
begun preparations. In fact, the only effort made by plaintiff in pleading form that is visible to
the Court is plaintiff’s one-half page response to defendants’ motion to dismiss® and a three page

résponse to defendants’ motion for sanctions. In short, during the history of this case, plaintiff

has exhibited a total absence of a good faith effort to prepare for trial and the excuse of lack of
time to prepare is not sufficient to justify what in essence amourits to a request for a continuance.
See Local Rule for the United States District Court for the Eastern District of Virginia 7(F) |
(“[NJo continuance will be granted other than for good cause . . . .”) and Local Rule for the
United States Disﬁict Court for the Eastern District of Virginia 16(B) (“Mere failure on the part
of counsel to proceed promptly with the normal processes of discovery shall not.constitute good

cause for an extension or continuance.”)

'The plaintiff has not submitted any interrogatories to the defendants. The plaintiff has not
requested the production of any documents. The plaintiff has not noticed or taken any
,depositions.
?The plaintiff answered defendants’ interrogatories with assertions that plaintiff was currently
investigating facts supporting her allegations and she would provide supplemental responses
when facts and documents were obtained. The defendants allege that the plaintiff failed to

supplement those responses as requested.
3The short answer to the motion to dismiss was filed after plaintiff procured a week extension.

The extension was needed because the response to the motion to dismiss was due during the
. week of plaintiff’s counsel’s scheduled vacation. :
? ¥

6
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B. Merits of Plaintiff’s Claim
It is unlikely that plaintiff could prevail on the merits of her claim. A vote dilution

challenge to an at-large system cannot proceed unless the plaintiff first establishes three

T g
R L R

precqnditions. See Thomburg v, Gingles, 478 U.S. 30 (1986). At issue here is the first

: precondition which requires a showing that the minority population in a locality is sufficiently !

TORRE A A

large and geographically compact fo constitute a majority in a single-member district. See id. at
50. The burden of proving the first Gingles precondition rests “squarely on the plaintiff’s
shoulders.” Voinovich v. Quilter, 507 U.S. 146, 155 (1993); see also McGhee v. Granville
County, 860 F.2d 110, 117 (4th Cir. 1988) (holding that plaintiffs cannot ““pass the summary
judgment threshold”” unless they establish all three Gingles preconditions) (citations omitted).

To meet the first requirement, the plaintiff must demonstrate that, within an overall
election plan having not more than eleven equally populated districts, it is possible to create one
reasonably compact single-member district in which her minority group will constitute at least a
majority of the voting age population. If it cannot be shown that the minority is of substantial
size or is insufficiently compact, but instead the ““minority voters’ residences are substantially
integrated throughout the jurisdiction, the at-large district cannot be blamed for the defeat of
minority-supported candidates.’” Gingles, 478 U.S. at 50-51 n. 17 (quotation omitted).

Since Gingles, the courts have developed criteria to determine whether a plaintiff has met
this first pref.ondition. Specifically, the case law has defined: 1) what constitutes the “minority”
population; 2) what constitutes a “majority” in a district; 3) what population deviation is

permitted among districts; 4) what number of districts may be considered in fashioning a plan;
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2 and 5) what the compactness requirement entails. The plaintiff is unlikely to prevail based on |
any of these criteria.

i. Minority population

. For purposes of meeting the first Gingles precondition, Circuit courts differ concerning

t

which minority groups can be considered in determining whether a properly compact single-

member district can be established. Some circuits hold that different minority groups may not be

joined together and treated as a single group under Section 2. Sge Nixon v, Kent County, 76
F.3d 1381, 1392 (6th Cir. 1996) (en banc). Other circuits hold that if minority groups are
combined, it at least must be established that various minority groups vote in a politically

cohesive manner: See League of United Latin American Citizens, Council No. 4434 v.

Clements, 999 F.2d 831, 863-64 (5th Cir. 1993) (en banc), cert. denied, 510 U.S. 1071 (1994).

Even under the higher standard of allowing consolidation and even when all minority
populations in the Virginia Beach area are considered together, it is virtually impossible to draw
a district in which minorities would constitute a majority in a single-member district, as
exemplified by the NAACP plans submitted to the City.* Further, the map the defendants
provided, which designates where minority populations are located, clearly shows that it is
virtually impossible to draw such a district. See Defendant’s Motion for Summary Judgment,
Exhibits D-H.

iii. Majority Population !

“The plaintiff bas not submitted any plan suggesting how a district could be drawn that has a
minority population which constitutes the majority of the voting age population. Therefore, the
Court relies upon the NAACP’s plans which were submitted to the City and are the most
supportive of the plaintiff’s allegat;ions.
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The Gingles precondition also requires that a plaintiff prove that the minority group can
constitute at least a majority, i.e. more than 50%, in a single-member district.” Further, courts
have consistently ruled that the minority population must constitute a majority of the voting age
population, rather than merely a majority of the total population. See. e.o. McDaniels v,

Mehfoud, 702 F. Supp. 588, 592 (E.D. Va. 1989). In this case, even if one is considering the

total minority population, it is not feasible to create a single-member district in which all non-
White residents constitute at least a 50% majority, as seen by the NAACP plan.
iii. One Person, One Vote

The Equal Protection Clause of the Fourteenth Amendment requires that election districts
in a reapportionment pla.n.}:e ““of nearly equal population, so that each person’s vote may be
given equal weight in the election of representatives.”” Voinovich, 507 U.S. at 160-61; Avery v.
Midland County, 390 U.S. 474, 479 (1968) (applying equal representatién requirement to
e localities). A total deviation of greater than 10 percent presumptively violates the Equal
. Protection Clause. See Brown v. Thomson, 462 U.S. 835, 842-43 (1983). This same rule applies
equally to this inquiry as a plaintiff must show that a minority representation district can be
drawn “in a manner that complies ‘with the overriding demands of the Equal Protection
Clause.”” Gause v. Brunswick Countv, 92 F.3d 1178, *4 (4th Cir. 1996) (unpublished

disposition) (quoting Sanchez v. Colorado, 861 F. Supp. 1516, 1523 (D. Colo. 1994)). In this

!

SSome courts have even ruled that minorities must have at least a 65% majority in the electoral
district in order to have a reasonable assurance of being able to elect a candidate of their choice.
See, e.g., United Jewish Organization v, Carey, 430 U.S. 144, 164 (1977) (plurality opinion);
African American Voting Riglits Legal Defense Fund v. Villa, 54 F.3d 1345, 1347 n. 4 (8th Cir.

1995); Ketchum v. Bryne, 740 F.2d 1398, 1416 (7th Cir. 1984), cert. denied, 471 U.S. 1135
(1985). :
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case, even when the maximum deviation is utilized, it is not feasible to create a district in which
the minority population constitutes & majority, again based on the NAACP suggestions. Despite
a 8.3% deviation, the 11-district plan has a combined voting age population of only 43.3%. The
13-district plans® deviation is worse with little better result.

lv Number of single-member distriets !

A critical variable in determining whether there is a sufficiently large minority population
is the number of districts to be included within the election plan. However, the first Gingles
precondition cannot be established by proposing a single-member district plan that would
increase the existing size of the locality’s governing body. See Holder v. Hall, 512 U.S. 874,

878-79 (1994); Concerned Citizens for Equalitv v. McDonald, 63 F.3d 413, 416 (5th Cir. 1995)

(relying on Holder to conclude that “when the existing size of the governmental body precludes a

plaintiff from satisfying the first prong of Gingles, that plaintiff rﬁay not invoke hypothetical
mutations and transfigurations of the existing political structure to circimvent that Gingles
prerequisite. Such a use of hypotheticals would nullify the first prong . . ..”); Reed, 914 F. Supp..
at 865-67 (holding that plaintiffs cannot insist that the size of the Town Board be increased
beyond its current size if necessary to satisfy the first Gingles precondition). Here, there is at
best an 11-district system.® Yet, even when the City considers an expansion to 13 districts, it

would still not be possible to create the required minority district, based on the NAACP plan.

There is a contention that in actuality only ten districts are at issue because the Mayor, a

member of the City Council, needs to be elected City-wide, and therefore, should not count
within the mix.

10
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