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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

CASE NO: 1:22-CV-00031-CRH
Charles Walen, an individual; and Paul
Henderson, an individual.

Plaintiffs,
VS.

DOUG BURGUM, in his official capacity
as Governor of the State of North

Dakota; ALVIN JAEGER in his official
Capacity as Secretary of State of the

State of North Dakota,

)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION AND REQUEST FOR A THREE-JUDGE PANEL

INTRODUCTION

Plaintiffs Charles Walen and Paul Henderson, through their undersigned counsel,
move for a preliminary injunction pursuant to Fed. R. Civ. P. 65(a) and 28 U.S.C. §
2284(b). Plaintiffs seek a preliminary injunction for Count I of the Complaint — racial
gerrymandering. The North Dakota Legislative Assembly’s creation of Subdistricts in
Legislative Districts 4 and 9 are racial gerrymanders which violate the Equal Protection
Clause of the 14th Amendment. As such, Plaintiffs respectfully request an Order from this
Court temporarily enjoining Defendants from enforcing or giving any effect to the

boundaries of the challenged Subdistricts, including barring Defendants from conducting



Case 1:22-cv-00031-PDW-CRH Document 12 Filed 03/04/22 Page 2 of 18

any future elections based on the challenged Subdistricts, pending an outcome of this case
on its merits.

FACTS AND BACKGROUND

Article IV, Section 2 of the Constitution of North Dakota, requires the North Dakota
Legislative Assembly to redraw the district boundaries of each legislative district following
the public release of the decennial census. Following the release of the 2020 Census results,
North Dakota’s Governor Doug Burgum issued Executive Order 2021-17 on October 29,
2021.! This Executive Order convened a special session of the Legislative Assembly for
the purposes of “redistricting of government.” A Joint Redistricting Committee (the
“Committee”) was formed to develop new legislative district maps.

While drawing new legislative district maps, the members of the Committee
expressed concern regarding the possibility of a forthcoming lawsuit under the Voting
Rights Act of 1965 (the “Voting Rights Act”).? Specifically, some members of the
Committee were concerned that several of North Dakota’s Native American Tribe’s may
bring a lawsuit alleging a violation of Section 2 of the Voting Rights Act.> Section 2 of
the Act prohibits voting practices or procedures that discriminate on the basis of race, color,
or membership in a language minority group. 52 U.S.C. § 10301. To address these

concerns, the Committee discussed subdividing Legislative Districts 4 and 9. The

" North Dakota Governor’s Office, Executive Order 2021-17 (2021),
https://www.governor.nd.gov/sites/wwwifiles/documents/Executive%200rder%202021-
17%20Special%20Session.pdf.

2 Aug. 26 Joint Redistricting Committee, Committee Hearing Minutes, 67th Leg., 1st Spec. Sess. at 1-2
(N.D. Aug. 2021), https:/ndlegis.gov/assembly/67-2021/interim/23-5024-03000-meeting-minutes.pdf.

3 Sep. 8 Joint Redistricting Committee, Committee Hearing Minutes, 67th Leg., 1st Spec. Sess at 3 (N.D.
Aug Sep. 2021), https://ndlegis.gov/assembly/67-2021/interim/23-5065-03000-meeting-minutes.pdf.
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Committee focused on Districts 4 and 9 solely because those districts contain the
boundaries of the Fort Berthold and Turtle Mountain Indian Reservations.

During its inquiry into the possible creation of Subdistricts in Districts 4 and 9, the
Committee received legal guidance from both the National Council of State Legislatures?,
and the North Dakota Legislative Council.® The Committee was repeatedly informed that
in order to create subdistricts on the basis of race, the Committee must meet certain legal

requirements, including the three preconditions set forth in Thornberg v. Gingles, 478 U.S.

30 (1986). Those preconditions are: 1) the minority group must be sufficiently large and
geographically compact to constitute a majority in some reasonably configured district; 2)
the minority group must be politically cohesive; and 3) the districts majority population
must vote sufficiently as a “bloc” to usually defeat the minority’s preferred candidate. Id.
at 50-51.

Despite this guidance, the Committee, and the Legislative Assembly as a whole,
failed to conduct a proper factual analysis in creation of the challenged Subdistricts. The
Committee did not retain a redistricting expert who could identify the basis for the
challenged Subdistricts. The Committee failed to conduct any sort of statistical analysis
demonstrating the Subdistricts were required under the Voting Rights Act. The Committee
never analyzed past election results in Districts 4 and 9 to determine whether the minority

groups were politically cohesive or whether the majority population had voted as a bloc to

4 Aug. 26 Hearing of the Joint Redistricting Committee, 67th Leg., 1st Spec. Sess. 10:32:40 (N.D. Aug.
2021), https://video.legis.nd.gov/en/PowerBrowser/PowerBrowserV2/20210825/-1/21573.
5 Sep. 21 Hearing of the Joint Redistricting Committee, 67th Leg., 1st Spec. Sess. 10:05:41 (N.D. Sep.
2021), https://video.legis.nd.gov/en/PowerBrowser/PowerBrowserV2/20210921/-1/21599.
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