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Meeting Minutes
23.5061.03000

Leqisiaive Council

600 East Boulevard Avenue, Bismarck, ND 58505

REDISTRICTING COMMITTEE

Wednesday and Thursday, September 15-16, 2021
Roughrider Room, State Capitol
Bismarck, North Dakota

Representative Bill Devlin, Chairman, called the meeting to order at 10:00 a.m.

Members present: Representatives Bill Devlin, Larry Bellew, Joshua A. Boschee, Craig Headland, Mike Lefor,
David Monson*, Mike Nathe, Austen Schauer; Senators Brad Bekkedahl, Randy A. Burckhard, Robert Erbele,
Ray Holmberg, Jerry Klein, Erin Oban, Nicole Poolman, Ronald Sorvaag

Members absent: None

Others present: See Appendix A
*Attended remotely

It was moved by Senator Bekkedahl, seconded by Senator Klein, and carried on a voice vote that the
minutes of the September 8, 2021, meeting be approved as distributed.

COMMENTS BY REPRESENTATIVES OF TRIBAL NATIONS

Mr. Nathan Davis, Executive Director, Indian Affairs Commission thanked the committee for seeking input from
the tribal community.

Mr. Mike Faith, Chairman, Standing Rock Sioux Tribe, provided testimony (Appendix B) relating to the tribe's
interest in District 31. He also noted:

* The Standing Rock Sioux Tribe would prefer to be a subdistrict of District 31 with Sioux and Grant Counties
in one subdistrict and rural Morton County and the city of Mandan in the other subdistrict; and

* Although the tribe appreciates competition, the tribal community would prefer a chance to have equal
representation in the House of Representatives for District 31.

In response to questions from members of the committee, Chairman Faith noted:

e The tribe is open to adding population from rural Morton County and some of Hettinger County to reach the
minimum population threshold required; and

* Although the discussion surrounding subdistricts always has existed within the tribal community, the time
has come to consider seriously subdistricts as a path forward.

Mr. Charles Walker, Councilman, Standing Rock Sioux Tribe, provided testimony (Appendix C) relating to the
Standing Rock Sioux Tribe's interest in District 31. He noted:

« Existing representation is not adequate because of a lack of communication between the tribal community
and those elected to represent them in the House of Representatives;

*  The majority of people living in Sioux County do not know who their District 31 Representatives are; and

« The Native American population on the reservation increased by 29.7 percent over the last decade.

Ms. Collette Brown, Executive Director, Gaming Commission, Spirit Lake Casino and Resort, provided testimony
(Appendix D) relating to the Spirit Lake Tribe's interest in redistricting. She noted it is critical for the Legislative
Assembly to comply with the Voting Rights Act by moving away from at-large districts that dilute minority voting and
to consider the historical undercount of tribal communities during each census.

[ J [ J
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Mr. Matthew Campbell, Staff Attorney, Native American Rights Fund, noted the Spirit Lake and Standing Rock
Sioux Tribes are very interested in subdistricts as they are distinct communities of interest sharing cultural,
economic, and political interests.

In response to questions from members of the committee, Mr. Campbell noted:

* Equitable representation is about having a representative is responsive to local needs because of the
representative's physical location to those they represent; and

« Data is available to show several members of the Standing Rock Sioux Tribe, Three Affiliated Tribes, and
Spirit Lake Tribe have made unsuccessful bids for seats in the House of Representatives.

Ms. Nicole Donaghy, Executive Director, North Dakota Native Vote, provided information (Appendix E) relating to
the Native American communities in the state. She noted the goal is to create an effective policy to promote
equitable representation in the state by allowing tribal members the opportunity to elect their candidates of choice.

In response to questions from members of the committee, Ms. Donaghy noted:
« Under the existing districts, tribal members are not able to engage in the elections process; and

* The political party of a representative is irrelevant to the tribal community as the members simply want to
have a representative who represents the interests of the tribal community.

Senator Oban provided information (Appendix F) indicating in two of the three races in District 31 in 2015, the
winning candidate still would have won if the district had been subdivided.

COMMITTEE DISCUSSION AND PRESENTATION OF REDISTRICTING MAPS

Representative Lefor presented testimony regarding a draft map for redistricting the southwestern part of the
state. The map included Districts 39, 37, 36, 33, and Y. He noted the map was a concept for discussion and
welcomed feedback. Regarding his proposed maps, he also noted:

* Although District 39 contains portions of Dunn, McKenzie, and Mercer Counties, it does not contain any
part of the reservation;

« District 37 includes most of the city of Dickinson;
« District 36 needed an additional 4,000 people so it now stretches west to New Salem; and

« District Y is a proposed new district comprising Bowman, Adams, Slope, Golden Valley, Billings, Dunn, and
Stark Counties.

In response to questions from the committee, Representative Lefor noted although he considered splitting Stark
County into two districts, it became difficult to create whole districts in the surrounding areas.

Representative Nathe presented testimony regarding a draft map for redistricting Bismarck, Mandan, and the
surrounding areas. The map included Districts 33, 7, 47, 34, 35, 31, 32, 30, and 8. He noted the map is a general
plan and welcomed comments. Regarding his proposed maps, he also noted:

« District 7 was the biggest challenge as a result of the enormous growth in the area, resulting in the
southern area of District 7 being moved to District 8;

* The area in the northwest corner of District 7 comprising the area known as Misty Waters was moved to
District 47 because a piece of District 47 south of Interstate 94 was given to District 35;

« District 8 includes the city of Lincoln because the population in that area identifies more with Bismarck than
surrounding rural areas;

« Although District 32 did not experience much growth, because District 30 had excess population, a small
piece of District 30 along 26" Street, from 9" Street North to 22™ Street North, was included in District 32;

« District 30 was made whole by including the Copper Ridge Development; and

* The top half of District 8 was given to District 6 with the cities of Garrison, Underwood, and Coleharbor
being in District 33.

In response to questions from the committee, Representative Nathe noted District 33 includes some of north
Mandan and area north of Interstate 94.
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Chairman Devlin presented testimony regarding a draft map for redistricting the eastern half of the state. He
noted the plan creates districts from the border of Canada, along the border with Minnesota, and south to South
Dakota. Regarding his proposed maps, he also noted:

e Because Rolette County no longer has the population to have its own district, Towner and Cavalier
Counties were added to District 9;

« District 10 now includes Pembina County and parts of Cavalier and Walsh Counties;
« District 24 consists of all of Barnes and Ransom Counties;

* Richland County makes a perfect district with a small portion of a reservation that could be included with
either Richland or Ransom Counties; and

* The second plan includes a proposal that would remove Steele County from District 29 and include it with
Barnes County and part of Ransom County to leave Cass County whole.

In response to questions from the committee, Chairman Devlin noted his plans result in the elimination of three
existing districts.

Senator Holmberg provided testimony regarding a draft map for redistricting the northeast corner of the state.
He noted the majority of the plan is the same as the one he presented at the September 8, 2021, meeting with a
few adjustments.

In response to questions from the committee, Senator Holmberg noted the Grand Forks Air Force Base was
kept whole in his proposed map.

Senator Poolman provided testimony regarding a draft map for District X, which would be District 8. She noted
because both maps for the eastern half of the state left out Emmons County, this plan includes Emmons County in
District 8.

In response to questions from the committee, Senator Poolman noted as a Senator who represents Lincoln, her
concept would make Lincoln the largest voting block in District 8 which would be positive for Lincoln and the
Bismarck Public School District.

Senator Burkhard provided testimony regarding a draft map of the Minot area. He noted Minot has experienced
significant commercial and residential growth over the last decade, and the footprint of Minot has grown by
60 percent as a result of the flood in 2011 and growth in the oil industry. Regarding his map, he also noted:

*+ He worked with Representative Bellew to change the boundaries of District 5 by moving the eastern
boundary to 3™ Street SE going south to the US Highway 2 Bypass, and going southeast to include the
area of the new Trinity Hospital site;

* The actual footprint of the districts in Minot and the surrounding area did not change; and

* The Minot Air Force Base remains split in two districts as it has been since 1991.

Senator Sorvaag provided testimony regarding a draft map of the Cass County area proposal. He noted the plan
keeps Cass County whole, making for a total of 11 districts. Regarding his map, he also noted:

* The plan was created by coming in from the rural areas to the more urban areas with District 22 being the
largest rural district;

« Districts 13 and 16 are the largest West Fargo districts with other districts in the plan also containing some
portions of West Fargo;

* The plan focused on keeping neighborhoods whole to maintain the sense of community; and

* District XX would be a new district under the plan.

Senator Bekkedahl provided testimony regarding a draft map of the northwest area proposal. He indicated
although there were not many changes from the plan he presented at the September 8, 2021, meeting, the
committee should take another look at District 4. Regarding his map, he also noted:

« District 4 has about 16,794 people, and the population of the reservation is 8,350, which could be its own
subdistrict; and

* The new District 99 nearly fits into the corporate boundaries of Williston.
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COMMENTS BY INTERESTED PERSONS

Mr. Pete Hanebutt, Director of Public Policy, North Dakota Farm Bureau, thanked the committee for their work
while also noting legislative districts should consider geographical areas and keep communities of interest together
to maximize the impact of rural areas and agriculture.

Mr. Kevin Herrmann, Beulah, submitted testimony (Appendix G) electronically.

COMMITTEE WORK
Chairman Devlin indicated the committee needs to be ready to move quickly at the next meeting to allow time
for the public to view and comment on the plan. He also noted the committee has yet to receive any map proposals
from individuals who are not members of the committee and suggested any public proposals be submitted by the
next meeting.

Ms. Claire Ness, Senior Counsel, Legislative Council, noted the maps presented at each meeting are available
on the legislative branch website and provided directions to locate them.

No further business appearing, Chairman Devlin adjourned the meeting at 11:10 a.m. On September 16, 2021.

Emily L. Thompson
Code Revisor

Samantha E. Kramer
Senior Counsel

Claire Ness
Senior Counsel

ATTACH:7

North Dakota Legislative Council 4 September 15-16, 2021



Case 1:22-cv-00031-PDW-RRE-DLH Document 104-1 Filed 02/28/23 Page 1 QJD%ENDIX E

North Dakota Native Vote
PO Box 226

Bismarck, North Dakota
58502
info@ndnativevote.org

9/15/2021
North Dakota Legislative Redistricting Committee
Testimony of Nicole Donaghy North Dakota Native Vote, Executive Director

Chairman Devlin and members of the Redistricting Committee,

My name is Nicole Donaghy, I’m a citizen of the Standing Rock Nation and a descendant of the
Turtle Mountain Band of Chippewa and the Mandan, Hidatsa, and Arikara people. I live in
Lincoln, North Dakota and I’m the Executive Director of North Dakota Native Vote.

North Dakota Native Vote is a non-profit, non-partisan grassroots organization that initially
formed in response to the 2018 US Supreme Court decision to uphold the voter identification law
that had the potential to disproportionately adversely affect over 5,000 Native voters in North
Dakota. Our mission is to create and affect policy to promote equitable representation for the
Native people of North Dakota.

I joined North Dakota Native Vote in 2018 because the imbalance of power in our state was very
apparent to me after being a community organizer for years. I’ve worked on education issues,
protection of land, air, and water, and now civic engagement. I soon realized that the issues that |
was working on often stem from a lack of inclusion and representation in the decision making
processes.

In North Dakota, the Native American population grew by 29.7% in the last decade, it is North
Dakota Native Vote’s ask that the Committee take into consideration the perspectives of each of
the Tribes as well as tribal members in the redistricting process.

We are asking the Committee to adopt single-member House districts to prevent the dilution of
Native American votes. Tribes and tribal members in North Dakota have had to fight for the right
to vote, whether by defeating voter 1.D. laws, opposing district lines that dilute the Native
American vote, or by demanding on reservation polling locations. As we have seen in our early
beginning as an organization, tribal citizens in North Dakota have been overburdened by policy
that is created by decision makers with little input from their tribal constituents. At-large voting
systems, like the current one used for the North Dakota State House, violate the Voting Rights Act
when they dilute minority voting power by preventing tribal members from electing the candidate
of their choice.

Our State Constitution in Article IV subsection 2, paragraph 2 states “The legislative assembly
may... provide for the election of senators at large and representatives at large or from subdistricts
from those districts.” North Dakota Century Code 54-03-01.5 Legislative subsection 2 also

www.ndnativevote.org

Exhibit 17



North Dakota Native Vote
PO Box 226

Bismarck, North Dakota
58502
info@ndnativevote.org

provides that “Representatives may be elected at large or from subdistricts.” North Dakota law
allows for the creation of sub-districts and that is what should be done. Single-member House
districts, or sub-districts, within districts containing reservations would allow tribal members to
elect the candidate of their choice as required under the Voting Rights Act.

Candidates are able to run, but not get elected because of the dilution of their vote by being grouped
in with adjacent communities that do not share similar interest.

One example is my home lands in Sioux County on the Standing Rock Reservation. Data from
elections for legislative seats over the past decade indicate that Native American residents of
District 31 are not currently able to elect representatives of their choice.

For example, in 2014 two Standing Rock Tribal members, Mike Faith and LaDonna Allard, ran
for the State House but were out-voted in the at-large system. In 2010, another Standing Rock
Tribal member ran for the State House, but was likewise outvoted in the at-large system. Chase
Iron Eyes, another Standing Rock member and candidate for U.S. House, earned 78% of the vote
in Sioux county, but was defeated in each of the other counties in District 31. This shows that the
Native American voters have not been able to elect the candidate of their choice.

We recommend that a “Community of Interest” standard should be used by this Committee,
which takes into consideration communities that have similar language, culture, and identity, to
keep those communities together within a single legislative district. Splitting the reservation or
our communities into multiple districts would dilute the ability of tribal members to elect the
representative of their choice.

Lastly, this Committee should be holding hearings on or near reservations so that tribal members
who are unable to travel to Bismarck, and who lack internet access, are able to participate in the
redistricting process. There are high levels of poverty and a lack of access to transportation and
broadband internet on our reservations. This Committee would be doing itself and this state a
disservice by failing to provide an opportunity for all of this state’s citizens to take part in this
important discussion. All voices must be heard.

North Dakota Native Vote was founded to ensure the inclusion of Native voices in the political
discourse of our State. We support and encourage our Native people to engage in the political
process that is not always inclusive of our people for various reasons. I thank the Redistricting
Committee for its time today and will stand for any questions the Committee may have. Thank
you.

www.ndnativevote.org
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Testimony of the Spirit Lake Nation Regarding Legislative Redistricting
North Dakota Legislative Council Redistricting Committee
September 15, 2021

Chairman Devlin and members of the Redistricting Committee, thank you for having me
here today. I am Collette Brown, the Gaming Commission Executive Director at the Spirit Lake
Casino and Resort, and will be testifying today on behalf of the Spirit Lake Nation. I previously
testified before this committee on August 26th and I appreciate the Committee allowing me this
additional opportunity to speak on behalf of the Spirit Lake Nation. As I informed during my
prior testimony, the Spirit Lake Nation is a federally recognized tribe located in the state of
North Dakota, with an enrolled membership of 7,559 members as of January 2021. According to
the American Community Survey, there are almost 4,000 Native Americans currently living on
our reservation, and most of the reservation is located within Benson County.

[ am here to advocate on behalf of the Tribe and its members: (1) for the use of single
member districts to elect representatives to the State House; (2) for this Committee to account for
all voters in spite of the Census undercount in tribal communities; and (3) to demand the North
Dakota Redistricting Committee listen to tribal input and hold redistricting meetings and tribal
consultations on reservations.

As I previously testified to, it is critical that the Legislature comply with the Voting
Rights Act. This includes moving away from at-large districts for the State House of
Representatives, which has a dilutive effect on minority votes. The Spirit Lake reservation is
located in state Legislative District 23. The voters on the Spirit Lake reservation tend to support
candidates who are outvoted and opposed by voters in other areas of the district. In order to
provide the Native American voters residing in District 23 a better opportunity to elect the

representative of their choice, the Spirit Lake Nation requests that the Legislature create two
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single-member districts for the State House of Representatives. Failure to draw single-member
House districts can dilute the Native vote and may violate the Voting Rights Act.

Second, the Spirit Lake Nation requests that the Legislature consider the historical
Census undercount among the tribal communities in North Dakota. If this Committee only looks
at the reported numbers from the 2020 Census, it will be blinding itself to the true population of
these communities. In the 2010 Census, Native Americans living on reservations were
undercounted by almost 5%, much higher than any other group. Given the Coronavirus
pandemic, we can expect this undercount to be even higher for the 2020 Census. Only using the
currently reported 2020 Census numbers in the redistricting process disproportionately impacts
Native American voters. These undercounts should be accounted for by the Legislature, this
Committee, and future redistricting committees. The American Community Survey may provide
more accurate numbers.

Third, given the extremely short notice of invitation to this hearing, which was sent out
on Monday night, Spirit Lake Nation Chairman, Douglas Yankton, Sr., was unable to attend this
meeting. The Spirit Lake Nation considers this notice to be far from adequate and shows a lack
of good faith on the part of the Committee to sincerely take the Tribe’s perspective into account.
Additionally, failing to hold hearings near tribal communities silences those tribal member voters
who lack the resources to travel to Bismarck or to attend these hearings online. Tribes have
continued to advocate for more inclusivity in the redistricting process, and that advocacy has
largely been ignored by this Committee.

As I informed the Committee in my prior testimony, the Spirit Lake Nation and its

members have fought hard for the right to vote, which has included successful voting rights cases
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against the state and county. The Spirit Lake Nation will continue to do so when necessary to
protect the rights of its members to vote.
I thank the members of the Committee for your time today. I am happy to address any

questions or discuss these issues further.
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Testimony of Standing Rock Sioux Tribe Chairman Mike Faith
Regarding Legislative Redistricting
North Dakota Legislative Council Redistricting Committee
September 15, 2021

Introduction

Chairman Devlin and members of the Redistricting Committee, thank you for allowing
me to testify today. I am Mike Faith, Chairman for the Standing Rock Sioux Tribe. Standing
Rock is a federally recognized tribe located in the states of North Dakota and South Dakota. In
North Dakota, the reservation makes up Sioux County and has 4,373 residents, 3,644 of whom
are Native American. Sioux County has a Native American Voter Age Population of 86%.
Standing Rock is a sovereign nation governed by its Tribal Council. Our tribal members are of
the Dakota and Lakota nations. I am here to advocate on behalf of the Tribe and its members: (1)
for the use of single member districts to elect representatives to the State House; (2) for Standing
Rock to be kept together and not be split into multiple legislative districts; and (3) to request the
North Dakota Redistricting Committee listen to tribal input and hold redistricting meetings and
tribal consultations on reservations.

History of North Dakota Native American Voting Rights

Tribes across the nation and in North Dakota have had to fight for their right to vote.
North Dakota has a long history of discrimination against Native Americans generally, and of
denying Native Americans the right to vote in particular. Courts have recognized the history of
discrimination in North Dakota against Native Americans with regard to voting. See Spirit Lake
Tribe v. Benson Cty., N.D., No. 2:10- c¢v-095, 2010 WL 4226614, at *3 (D.N.D. 2010); Consent
Judgment and Decree, United States v. Benson Cty., Civ. A. No. A2-00-30 (D.N.D. Mar. 10,
2000); State ex rel. Tompton v. Denoyer, 72 N.W. 1014, 1019 (N.D. 1897). In the late 19th
Century, an Amendment to North Dakota’s initial Constitution, adopted and ratified in 1898,
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provided that only “[c]ivilized persons of Indian descent” who “severed their tribal relations two
years next preceding such election” were eligible to vote. N.D. Const., art. V, § 121 (1898).
Thus, in order to vote, Native Americans had to be “civilized” and had to have explicitly
“severed their tribal relations.” Id. This insidious classification only applied to Native Americans
and was not removed until 1922. people”

In 1920 in Swift v. Leach, 178 N.W. 437 (N.D. 1920), the North Dakota Supreme Court
was asked to apply the “civilized persons” constitutional provision to Native American voters.
While the Court found that the Native American plaintiffs were eligible voters in that case, it
required the local Superintendent of the Bureau of Indian Affairs, as well as other witnesses, to
testify that the Natives “live just the same as white people” to show that they were “civilized”
and had “severed” their tribal relationship. /d. at 438-40. This was despite the Appellant’s
argument that the Native Americans, by being dependent on the federal govemment, could not
be “civilized persons.” Id. at 441.

In 2000, the United States successfully sued Benson County over its use of at-large
elections, which had the effect of diluting the Native American vote. And Standing Rock has
also been at the forefront in protecting the right to vote. In 2018, the Tribe, on behalf of its
members, sued the North Dakota Secretary of State over the state’s illegal voter identification
requirements that would make it impossible for many tribal members to vote. In 2020, the
parties entered into a mutually agreed upon consent decree that would allow for the recognition
of tribal ID’s and allow tribal voters to identify their residence on a map due to many tribal
members lacking a physical street address. The right to vote is a fundamental right in our
democracy, and Standing Rock will vigorously defend that right of its members.

North Dakota Legislative Redistricting
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In North Dakota, the Native American population grew by 29.7% in the last decade. So
as the state of North Dakota undertakes its redistricting process, the Legislature should take
several steps. First, the Legislature should move away from at-large districts for the State House
of Representatives, which has a dilutive effect on Standing Rock votes. For the Standing Rock
Sioux Tribe, the Legislature should utilize single member House districts to ensure we have
equitable representation.

Failure to draw single-member House districts can dilute the Native vote. For example,
the North Dakota portion of Standing Rock is located entirely with District 31. Besides Sioux
County, District 31 also includes Grant County and parts of Hettinger and Morton counties. The
Native population in District 31 is concentrated on the reservation in Sioux County, which has a
Native voting age population of 86.1%. Even though the voters in Sioux County tend to strongly
favor Democratic candidates, District 31 has been represented by the same three Republicans
since 2011.

Indeed, I ran for the State House in 2014, along with another Standing Rock member,
LaDonna Allard. But, we were outvoted in the at-large election. In 2010, a different Standing
Rock Tribal member ran for the State House, but was likewise outvoted in the at-large system.
Chase Iron Eyes, another Standing Rock member and candidate for US House, earned 78% of
the vote in Sioux county, but was defeated in each of the other counties in District 31. This
shows that the Native American voters have not been able to elect the candidate of their choice.

This was just like in 2000 when the United States was forced to sue Benson County for its use of



Case 1:22-cv-00031-PDW-RRE-DLH Document 104-3 Filed 02/28/23 Page 4 of 5

at-large elections that diluted the voting power of Spirit Lake tribal members.! Creating a House
sub-district would give tribal members the opportunity to elect their preferred candidate.

Second, Standing Rock should not be cracked, but rather kept together in a district. We
are a community has similar language, culture, economics, and identity, and our community
deserves uniform representation. Splitting the reservation or our communities into multiple
districts would dilute the ability of tribal members to elect the representative of their choice.

Third, even though the redistricting schedule is abbreviated, I am extremely disappointed
that the Committee has failed to formally consult with the tribes to take Tribal input into account
in the redistricting process. Sending an informal invite to tribal leaders to testify a day before a
hearing is highly disrespectful. North Dakota Native Vote requested formal govemment-to-
government consultation on redistricting months ago. Failing to reach out to Tribal leaders for
months, and then waiting for the last minute to invite us to provide this important information is
unacceptable. Many other states began holding redistricting hearings months ago to get feedback
directly from citizens and tribal govemments. Our tribal govemments, just like other
governments all across the country, are dealing with the rising impact of the Delta variant. The
actions by the Committee send the message that the Committee is not interested in hearing what
we have to say and that it is not important at all.

Native people have also been requesting hearings on the reservations. But this Committee
has chosen to only hold hearings in Bismarck or Fargo. Holding hearings in far-away
communities has a disproportionately negative impact on tribal communities. Having hearings

only in Bismarck is disproportionately burdensome for Native Americans, just as the North

I See Consent Decree, United States of America v. Benson County, CIVIL ACTION NO. A2-00-
30 (March 10, 2000) available at https://www.justice.gov/crt/case-
document/file/1180491/download.




Case 1:22-cv-00031-PDW-RRE-DLH Document 104-3 Filed 02/28/23 Page 5 of 5

Dakota District Court found that forcing Native Americans to travel to a driver’s license site is
disproportionately burdensome.? Additionally, as the North Dakota District Court recently
recognized, there are high levels of poverty on our reservation.? Native people also
disproportionately lack access to transportation and broadband internet.* The Committee should
be holding hearings on reservations so that all tribal members have the opportunity to have their
voices heard, and should hold tribal consultations after it has developed a draft plan. This
process is far too important to ignore the perspective of tribal communities.

I thank the members of the Committee for your consideration of these important issues. I

am happy to address any questions or discuss these issues further.

2 Brakebill v. Jaeger, No. 1:16-CV-008, 2016 WL 7118548 at *6 (D.N.D. Aug. 1, 2016) (travel
to a Driver's License Site to obtain a non-driver's ID card (or a driver's license) is substantially
burdensome for Native Americans).

3 Id. at *8 (Native Americans living in North Dakota disproportionally live in severe poverty).
41d. at * 4 (Only 78.2% of Native Americans have a North Dakota driver's license, compared to
94.4% of non-Native Americans).



Case 1:22-cv-00031-PDW-RRE-DLH Document 104-4 Filed 02/28/23 Page 1 of'QDPENDIX c

Testimony of Standing Rock Sioux Tribe Councilman Charles Walker Regarding
Legislative Redistricting
North Dakota Legislative Council Redistricting Committee
September 15, 2021

Introduction

Chairman Devlin and members of the Redistricting Committee, thank you for allowing
me to testify today. I am Charles Walker, Councilman for the Standing Rock Sioux Tribe.
Standing Rock is a federally recognized tribe located in the states of North Dakota and South
Dakota. In North Dakota, the reservation makes up Sioux County and has 4,373 residents, 3,644
of whom are Native American. Sioux County has a Native American Voter Age Population of
86%. Standing Rock is a sovereign nation governed by its Tribal Council. Our tribal members
are of the Dakota and Lakota nations. [ am here to advocate on behalf of the Tribe and its
members: (1) for the use of single member districts to elect representatives to the State House;
(2) for the Tribe’s communities to be considered a community of interest that should not be split
into multiple legislative districts; and (3) to request the North Dakota Redistricting Committee
listen to tribal input and hold redistricting meetings and tribal consultations on reservations.

Recent History of the Tribe’s Fight for Voting Rights

Tribes across the nation have had to fight for their right to vote, and Standing Rock has
been at the forefront of that fight. In 2018, the Tribe, on behalf of its members, sued the North
Dakota Secretary of State over the state’s illegal voter identification requirements that would
make it impossible for many tribal members to vote. In 2020, the parties entered into a mutually
agreed upon consent decree that would allow for the recognition of tribal ID’s and allow tribal
voters to identify their residence on a map due to many tribal members lacking a physical street
address. The right to vote is a fundamental right in our democracy, and Standing Rock will

vigorously defend that right of its members.
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North Dakota Legislative Redistricting

In North Dakota, the Native American population grew by 29.7% in the last decade. So
as the state of North Dakota undertakes its redistricting process, the Legislature should take
several steps. First, the Legislature should move away from at-large districts for the State House
of Representatives, which has a dilutive effect on Standing Rock votes. For the Standing Rock
Sioux Tribe, the Legislature should utilize single member House districts to ensure we have
equitable representation.

Failure to draw single-member House districts can dilute the Native vote. For example,
the North Dakota portion of Standing Rock is located entirely with District 31. Besides Sioux
County, District 31 also includes Grant County and parts of Hettinger and Morton counties. The
Native population in District 31 is concentrated on the reservation in Sioux County, which has a
Native voting age population of 86.1%. Even though the voters in Sioux County tend to strongly
favor Democratic candidates, District 31 has been represented by the same three Republicans
since 2011.

Indeed, in 2014 two Standing Rock Tribal members, Mike Faith and LaDonna Allard, ran
for the State House but were out-voted in the at-large system. In 2010, a different Standing Rock
Tribal member ran for the State House, but was likewise outvoted in the at-large system. Chase
Iron Eyes, another Standing Rock member and candidate for US House, earned 78% of the vote
in Sioux county, but was defeated in each of the other counties in District 31. This shows that the

Native American voters have not been able to elect the candidate of their choice. This was just
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like in 2000 when the United States was forced to sue Benson County for its use of at-large
elections to dilute the voting power of Spirit Lake tribal members. "

In the map below, you can see the voting patterns in the State of North Dakota. As you
can see, in the reservation areas the voters lean democratic. Given this polarized voting, Standing
Rock candidates are unable to win in an at-large system as they can always be out voted in every

election.

Creating a House subdistrict would give tribal members the opportunity to elect their
preferred candidate.
Second, a “Community of Interest” standard should be utilized in redistricting, which can

take into consideration communities that have similar language, culture, economics, and identity,

! See Consent Decree, United States of America v. Benson County, CIVIL ACTION NO. A2-00-
30 (March 10, 2000) available at https.//www.justice gov/crt/case-
document/file/1180491/download.
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to keep those communities together within legislative districts. The Standing Rock Sioux Tribe
and its communities are a community of interest and should remain in a single legislative district.
Splitting the reservation or our communities into multiple districts would dilute the ability of
tribal members to elect the representative of their choice.

Third, even though the redistricting schedule is abbreviated, there is no excuse for failing
to consult with the tribes and taking tribal input into account in the redistricting process.

Sending an informal invite to tribal leaders to testify a day before a hearing is highly
disrespectful. North Dakota Native Vote requested formal government-to-government
consultation on redistricting months ago. Failing to reach out to Tribal leaders for months, and
then waiting for the last minute to invite us to provide this important information is unacceptable.
Many other states began holding redistricting hearings months ago to get feedback directly from
citizens and tribal governments. Our tribal governments, just like other governments all across
the country, are dealing with the rising impact of the Delta variant. The actions by the Committee
send the message that the Committee is not interested in hearing what we have to say and that it
is not important at all.

Native people have also been requesting hearings on the reservations. But this Committee
has chosen to only hold hearings in Bismarck or Fargo. Holding hearings in far-away
communities has a disproportionately negative impact on tribal communities. Having hearings
only in Bismarck is disproportionately burdensome for Native Americans, just as the North
Dakota District Court found that forcing Native Americans to travel to a driver’s license site is

disproportionately burdensome.? Additionally, the North Dakota District Court recently

2 Brakebill v. Jaeger, No. 1:16-CV-008, 2016 WL 7118548 at *6 (D.N.D. Aug. 1, 2016) (travel
to a Driver's License Site to obtain a non-driver's ID card (or a driver's license) is substantially
burdensome for Native Americans).
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recognized, there are high levels of poverty on our reservation.* Native people also
disproportionately lack access to transportation and broadband internet.* The Committee should
be holding hearings on reservations so that all tribal members have the opportunity to have their
voices heard, and should hold tribal consultations after it has developed a draft plan. This
process is far too important to ignore the perspective of tribal communities.

[ thank the members of the Committee for your consideration of these important issues. [

am happy to address any questions or discuss these issues further.

3 Id. at *8 (Native Americans living in North Dakota disproportionally live in severe poverty).
4 Id. at * 4 (Only 78.2% of Native Americans have a North Dakota driver's license, compared to
94.4% of non-Native Americans).
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Meeting Minutes
23.5062.03000

eqisative Council

600 East Boulevard Avenue, Bismarck, ND 58505

REDISTRICTING COMMITTEE

Wednesday and Thursday, September 22-23, 2021
Roughrider Room, State Capitol
Bismarck, North Dakota

Representative Bill Devlin, Chairman, called the meeting to order at 10:00 a.m.

Members present: Representatives Bill Devlin, Larry Bellew, Joshua A. Boschee, Craig Headland, Mike Lefor,
David Monson, Mike Nathe, Austen Schauer; Senators Brad Bekkedahl, Randy A. Burckhard, Robert Erbele, Ray
Holmberg, Jerry Klein, Erin Oban, Nicole Poolman, Ronald Sorvaag

Members absent: None

Others present: Representative Kathy Skroch*, Lidgerwood; Representative Mike Schatz, New England
John Bjornson, Legislative Council, Bismarck

See Appendix A for additional persons present.

*Attended remotely

It was moved by Representative Monson, seconded by Senator Burckhard, and carried on a voice vote
that the minutes of the September 15-16, 2021, meeting be approved as distributed.

Mr. Aaron Birst, Legal Counsel and Assistant Director - Policy, North Dakota Association of Counties, thanked
the committee for its work and provided information (Appendix B) indicating the association's preference of
maintaining the integrity of county lines where possible.

LEGAL CONSIDERATIONS RELATING TO THE CREATION OF SUBDISTRICTS

Ms. Claire Ness, Senior Counsel, Legislative Council, provided information relating to the creation of
subdistricts.

In response to questions from members of the committee, Ms. Ness noted:

« It is important to remain consistent with whatever population the committee considers for determining
equivalency for whole districts and subdistricts;

«  Courts have not established a bright line rule as to when a district should be divided into subdistricts; and

* An analysis of the voting data in the area the committee is considering for subdistricts is an important
consideration.

COMMITTEE DISCUSSION AND PRESENTATION OF REDISTRICTING MAPS

Representative Nathe presented testimony regarding a draft map for redistricting the Bismarck-Mandan area of
the state and for Districts 8 and 33. He noted:

* The only changes to the Bismarck-Mandan area map from the map presented at the September 14-15,
2021, meeting are a few changes to clean up Districts 7, 30, and 32; and

* The biggest change to District 33 is the inclusion of Garrison and Coleharbor.

Representative Lefor presented testimony regarding a draft map for redistricting the southwest area of the state.
He noted several townships in Mercer County were moved to District 33 and the border of District 36 was adjusted

to ensure the appropriate district size.
Exhibit 21

North Dakota Legislative Council September 22-23, 2021
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Representative Headland presented testimony regarding a draft map for redistricting the northeast area of the
state. He noted the area is challenging due to a lack of population growth. He also noted:

* The plan is based on the plan Chairman Devlin presented at the September 14-15, 2021, meeting and he
followed the traditional principles of redistricting while focusing on keeping counties and districts whole;

¢ Districts 23 and 26 were absorbed into other districts;

* Jamestown remains in District 12 with the addition of some rural townships, including 10 townships from
District 29; and

« District 29 encompasses LaMoure, Stutsman, Foster, Griggs, and Nelson Counties.

Representative Monson presented testimony regarding a draft map of the eastern part of the state. He noted his
plan is based on Senator Holmberg's plan and keeps counties whole resulting in two districts with deviations the
committee would need to balance. He also noted the plan splits Pierce County and puts part of Benson County in
District 15.

Senator Oban and Representative Boschee distributed a copy of a statewide proposal and the principles upon
which the proposal was based (Appendix C).

Senator Oban noted the plan did not consider the residences of incumbents.

In response to questions from members of the committee, Representative Boschee noted redistricting is based
on population and the only way to exclude bias is to have an independent redistricting commission.

Senator Holmberg noted if the committee does not make a decision about whether to subdistrict Districts 4
and 9, the courts will.

REDISTRICTING ELECTION SCHEDULES

Ms. Ness presented a memorandum entitled Impact of Redistricting Impacts on Legislative Election Schedules.

COMMENTS BY INTERESTED PERSONS

Representative Kathy Skroch, District 26, noted the proposed plans do not consider the survival of District 26.
She also noted it would be just as reasonable to dissolve District 14 into Districts 26 and 28.

Representative Mike Schatz, District 36, provided testimony regarding a map (Appendix D) of the southwest
area of the state. He noted New Salem should remain in District 33 with New England remaining in District 36.

Mr. Mark N. Fox, Chairman, Three Affiliated Tribes, Fort Berthold Indian Reservation, provided information
(Appendix E) relating to the possible division of District 4, which would create a subdistrict consisting of the Fort
Berthold Indian Reservation. He thanked the committee for requesting tribal input and noted he appreciates the
positive working relationship between the tribes and the Legislative Assembly.

The committee received written testimony from:
e Mr. Gerald Wise, Mayor, Lincoln (Appendix F);
e Ms. Jan Jelliff (Appendix G); and
e Ms. Jennifer Tarlin (Appendix H).
COMMITTEE WORK

It was moved by Representative Schauer, seconded by Senator Poolman, and carried on a roll call vote that
Senator Sorvaag's map from September 16, 2021, with the adjustment to the southern boundary of District 46,
be approved. Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators
Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

Representative Boschee noted the Democrats were comfortable supporting the plan.
It was moved by Senator Holmberg, seconded by Representative Nathe, and carried on a roll call vote
that Districts 17, 18, 42, and 43 from Senator Holmberg's plan, as presented on September 15, 2021, be

approved. Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators
Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

North Dakota Legislative Council 2 September 22-23, 2021
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It was moved by Representative Nathe, seconded by Representative Schauer, and carried on a roll call
vote that Districts 31 and 34 from the Bismarck-Mandan area proposal, as presented on September 22,
2021, be approved. Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and
Senators Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were
cast.

It was moved by Senator Burckhard, seconded by Representative Bellew, and carried on a roll call vote
that Districts 3, 5, 38, and 40 from Senator Burckhard's plan, as presented at the September 16, 2021,
meeting be approved. Representatives Devlin, Bellew, Headland, Lefor, Monson, Nathe, and Schauer and
Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representative
Boschee and Senator Oban voted "nay."

It was moved by Representative Nathe, seconded by Representative Schauer, and carried on a roll call
vote that Districts 7, 30, 32, 35, and 47 from Representative Nathe's plan, as presented on September 22,
2021, be approved. Representatives Devlin, Bellew, Headland, Lefor, Monson, Nathe, and Schauer and Senators
Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representative Boschee and
Senator Oban voted "nay."

It was moved by Representative Lefor, seconded by Senator Holmberg, and carried on a roll call vote
that Districts 36, 37, 39, and Y, from Representative Lefor's plan, as presented on September 22, 2021, be
approved. Representatives Devlin, Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl,
Burckhard, Erbele, Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representatives Bellew and Boschee and
Senator Oban voted "nay."

It was moved by Representative Headland, seconded by Senator Holmberg, and approved on a roll call
vote that Districts 12 and 29, as presented at the September 22, 2021, meeting be approved. Representatives
Devlin, Bellew, Headland, Lefor, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein,
Poolman, and Sorvaag voted "aye." Representatives Boschee and Monson and Senator Oban voted "nay."

It was moved by Senator Erbele, seconded by Representative Boschee, and carried on a roll call vote
that Districts 24 and 25, as proposed in Chairman Devlin's second proposal at the September 15, 2021,
meeting be approved. Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer
and Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No
negative votes were cast.

It was moved by Representative Schauer, seconded by Senator Holmberg, and carried on a roll call vote
that District 28, as proposed in Chairman Devlin's second proposal at the September 15, 2021, meeting be
approved. Representatives Devlin, Boschee, Monson, and Schauer and Senators Bekkedahl, Burckhard, Erbele,
Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representatives Bellew, Headland, Lefor, and Nathe and
Senator Oban voted "nay."

It was moved by Senator Holmberg, seconded by Senator Poolman, and carried on a roll call vote that
Districts 9, 10, and 20, as proposed in Chairman Devlin's second proposal at the September 15, 2021,
meeting be approved. Representatives Devlin, Headland, Lefor, Nathe, and Schauer and Senators Bekkedahl,
Burckhard, Erbele, Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representatives Bellew, Boschee, and
Monson and Senator Oban voted "nay."

It was moved by Senator Poolman, seconded by Senator Klein, and carried on a roll call vote that
Districts 14 and 15, as proposed in Chairman Devlin's second proposal at the September 15, 2021, meeting
be approved. Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and
Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative
votes were cast.

It was moved by Senator Bekkedahl, seconded by Representative Lefor, and carried on a roll call vote
that Districts 1, 2, and 99, as proposed by Senator Bekkedahl on September 22, 2021, be approved.
Representatives Devlin, Boschee, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Erbele,
Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

It was moved by Senator Poolman, seconded by Senator Klein, and carried on a roll call vote that
District 8, as presented by Senator Poolman on September 23, 2021, be approved. Representatives Devlin,
Bellew, Boschee, Monson, and Schauer and Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Poolman,
and Sorvaag voted "aye." Representative Nathe and Senator Oban voted "nay."

North Dakota Legislative Council 3 September 22-23, 2021
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It was moved by Senator Bekkedahl, seconded by Senator Poolman, and carried on a roll call vote that
Districts 4, 6, and 33, as presented by Senator Bekkedahl on September 23, 2021, be approved.
Representatives Devlin, Boschee, Lefor, Monson, Nathe, and Schauer and Senators Burckhard, Erbele, Holmberg,
Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

It was moved by Senator Burckhard, seconded by Senator Poolman, and carried on a roll call vote that
the preliminary map incorporating all the approved proposals be approved and reviewed by Legislative
Council staff for legal requirements. Representatives Devlin, Boschee, Lefor, Monson, Nathe, and Schauer and
Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative
votes were cast.

No further business appearing, Chairman Devlin adjourned the meeting on September 23, 2021, at 12:45 p.m.

Emily L. Thompson
Code Revisor

Samantha E. Kramer
Senior Counsel

Claire Ness
Senior Counsel

ATTACH:8
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Legal Considerations
for Subdistricting

Redistricting Committee
September 2021
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Subdistricting Multi-Member Districts into
Subdistricts

» Multi-member districts are not inherently unlawful but may raise
issues under federal law.

» Redistricting bodies may use multi-member or single-member
districts for several reasons.

» Federal law provides additional considerations for districting
decisions involving race as a factor.

» Subdistricts must comply with the one-person, one-vote
principle so the populations in subdistricts must be
approximately equal.

Legisiative Council

@701.328.2916 Pdlcouncil@nd.gov @ www.legis.nd.gov
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Fourteenth Amendment

» Generally, race may not be the "predominant factor" in the
creation of a particular district.

* However:

* Race may be the predominant factor if the district is "narrowly tailored"
to achieve a "compelling state interest:;" and

» Race may be one factor out of multiple factors considered in the
creation of a particular district.

Legisiative Council

@701.328.2916 Pdlcouncil@nd.gov @ www.legis.nd.gov
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Compelling State Interest

» Courts have said compelling state interests include:

« Complying with Section 2 of the federal Voting Rights Act; and

* Remedying past discrimination.

Legisiative Council

@701.328.2916 Pdlcouncil@nd.gov @ www.legis.nd.gov
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Compelling State Interest: Complying with
the Voting Rights Act

« Complying with the Voting Rights Act can be a compelling state
interest if there is direct evidence the votes of members of a
racial minority would be diluted without a majority-minority
district.

 Look to the Gingles Preconditions, which are covered in an
upcoming slide, to help with this analysis.

Legisiative Council

@701.328.2916 Pdlcouncil@nd.gov @ www.legis.nd.gov
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Compelling State Interest: Remedying Past
Discrimination

To show a compelling state interest in remedying past
discrimination:

» The state must identify the past discrimination, which may have been
public or private, with some specificity, and

* The redistricting body must have had a "strong basis in evidence" to
conclude remedial action was necessary before engaging in the
remedy.

Legisiative Council

@701.328.2916 Pdlcouncil@nd.gov @ www.legis.nd.gov
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Narrowly Tailored

* The remedy needs to correct the identified problem without
going too far.

 To show a plan is narrowly tailored to complying with the Voting
Rights Act, the state needs to show it "has good reason to think
that all the Gingles preconditions were met..."

* If the Gingles preconditions were met, courts then may consider the
Senate Factors.

Legisiaive Coundl)

@701.328.2916 P<lcouncil@nd.gov @ www.legis.nd.gov
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Gingles Preconditions

* The minority %roup is sufficiently
numerous and compact to form a
majority in a single-member district.

* The minority group is "politicall
cohesive" (|)./eg, ter?ds tgvote si%/nilarly).

* The majority group votes as a block
(i.e., tends to vote similarly) so the
minority group's candidate of choice
usually is defeated.

Leqislafive Counl

Senate Factors

History of official discrimination
Racially polarized voting in the state

Election procedures that diluted the
minority vote

Minority exclusion from the candidate
slating process

Effects of discrimination in health,
education, and employment

Subtle or overt racial appeals in
campaigns

Lack of elected officials' o
responsiveness to needs of minority

Extent of minority success being
elected to public office

@701.328.2916

Mlcouncil@nd.gov @ www.legis.nd.gov
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Questions?

Legislaive Coundil

00 East Boulevard Avenue, Bismarck, NI

@701.328.2916 P<Icouncil@nd.gov @ www.legis.nd.gov
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MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
404 Frontage Road New Town, ND 58763
Tribal Business Council

Office of the Chairman
Mark N. Fox

67™ Legislative Assembly
Redistricting Committee
September 23, 2021

Testimony of Mark N. Fox, Chairman
Tribal Business Council

Chairman Devlin and members of the Redistricting Committee, my name is Mark Fox, I
am the Chairman of the Tribal Business Council of the Mandan, Hidatsa and Arikara Nation
(MHA Nation) also known as the Three Affiliated Tribes of the Fort Berthold Indian Reservation
(FBIR). I appreciate the opportunity to submit testimony on behalf of the MHA Nation.

Currently, FBIR is located within North Dakota District 4. District 4 consists of portions
of the following six counties: McKenzie, Dunn, Mountrail, McLean, Mercer, and Ward. District
4 elects two members to the State House (at-large), and one member to the State Senate. The
2020 Census shows that the District 4 population and FBIR population increased between 2010
and 2020 to 16,794 and 8,350, respectively.

As a result of the overall 15.8% increase in North Dakota population from 672,591
residents to 779,094 residents, the ideal population for two member districts in North Dakota in
2021 is 16,576 and about 8,288 for a single-member house district. The MHA Nation urges the
legislature to split the one at-large State House district to two single-member State House
districts in District 4.

If single-member house districts were implemented within District 4, then House districts
would have an ideal population of about 8,288. All of District 4 is currently about 38.6% Native
American. The 2020 Native Voting Age Population (18 and over) is 33.9%.

Block voting is a concern for us. It has historically occurred in fhe state and has
negatively impacted native voting and diminished native opportunities to serve in the legislature

and participate in state and local elections. The current district lends itself to block voting.

Exhibit 23
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This can be remedied by splitting the district into two single districts, thereby leveling the
playing field for candidates. We understand that a split district is no guarantee that a tribal
member would be elected, we are confident however that it will increase the representation of
our issues and concerns to the legislative body.

The legislature could easily draw a new single-member House district in our area that
would have a Native Citizen Voting Age Population of 67% (See Attached Proposed Map).
Using such a single-member district would give MHA a much better opportunity to elect a
House representative of MHA's choice than under the current at-large system.

Second, the MHA Nation and its communities are a community of interest and should
remain in a single legislative district. Splitting the reservation and our communities into multiple
districts would dilute the ability of tribal members to elect the representative of their choice. I
understand that certain legislators have stated that they will not split up, or crack, reservations
into different districts. We can appreciate that position and respectfully request that our
communities not be split as we have shared interests and deserve the same representation.

Third, tribal members who are also state citizens that are not only uniquely distinguished
as minorities, but are part of a distinct political status that legally distinguishes them from other
minority populations.

During the 1990s, the Parshall school district located on FBIR addressed similar concerns
with block voting and addressed the issue by splitting the formerly at-large district. This allowed
the election of two tribal members on the school board for the first time. The outcome has been
beneficial for all of us. We were able to bridge the gap of communication and work together for
the benefit of our children and families. I see the development of a single district for FBIR as
another opportunity to enhance our communication and work together for a common goal of
improving our communities and the lives of the people whom we represent. We ask for this
Committee to support us in establishing a single district for the MHA Nation. We appreciate
your support. Thank you.
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Three Affiliated Tribes of the MHA Nation Proposed Sub-District
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Meeting Minutes
23.5063.03000

eqisative Council

600 East Boulevard Avenue, Bismarck, ND 58505

REDISTRICTING COMMITTEE

Tuesday, September 28, 2021
Room 327B, State Capitol
Bismarck, North Dakota
Wednesday, September 29, 2021
Roughrider Room, State Capitol
Bismarck, North Dakota

Representative Bill Devlin, Chairman, called the meeting to order at 1:00 p.m.

Members present: Representatives Bill Devlin, Larry Bellew, Joshua A. Boschee, Craig Headland, Mike Lefor,
David Monson, Mike Nathe, Austen Schauer; Senators Brad Bekkedahl, Randy A. Burckhard, Robert Erbele,
Ray Holmberg, Jerry Klein, Erin Oban, Nicole Poolman, Ronald Sorvaag

Members absent: None

Others present: Representatives Terry B. Jones, New Town, Kathy Skroch, Lidgerwood, and Senator Jason G.
Heitkamp, Wahpeton
See Appendix A for additional persons present.

It was moved by Senator Klein, seconded by Senator Poolman, and carried on a voice vote that the
minutes of the September 22-23, 2021, meeting be approved as distributed.

COMMITTEE DISCUSSION AND PRESENTATION OF REDISTRICTING MAPS

The Legislative Council staff distributed a statewide proposal reflecting the district boundaries approved by the
committee to date.

Senator Klein presented a draft map proposing changes to the boundaries of Districts 14 and 15 as previously
approved by the committee. He noted the district line was moved to place the entirety of West Bay and Oberon
Townships in Benson County in District 15 to better align with the 2010 district boundaries.

It was moved by Senator Klein, seconded by Representative Schauer, and carried on a roll call vote that
the proposed changes to Districts 14 and 15, as presented, be approved. Representatives Devlin, Bellew,
Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators Burckhard, Erbele, Holmberg, Klein, Oban,
Poolman, and Sorvaag voted "aye." No negative votes were cast.

Senator Burckhard presented a draft map proposing changes to the boundaries of District 5 as previously
approved by the committee. He noted a portion of the northern boundary of District 5 was adjusted to align with
3“Avenue Northwest and a portion of the southern boundary of District 5 was adjusted to align with 37" Avenue
Southwest.

It was moved by Senator Burckhard, seconded by Representative Bellew, and carried on a roll call vote
that the proposed changes to District 5, as presented, be approved. Representatives Devlin, Bellew, Boschee,
Headland, Lefor, Monson, Nathe, and Schauer and Senators Burckhard, Erbele, Holmberg, Klein, Oban, Poolman,
and Sorvaag voted "aye." No negative votes were cast.

Representative Headland presented a draft map proposing changes to the boundaries of Districts 12 and 29 as
previously approved by the committee. He noted the boundaries of District 12 were modified to replace townships
south of Jamestown with townships north of Jamestown in an effort to keep the majority of Jamestown in one
district while retaining Senator Wanzek and himself in District 29.

@ [ J
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It was moved by Representative Headland, seconded by Representative Nathe, and carried on a roll call
vote that the proposed changes to Districts 12 and 29, as presented, be approved. Representatives Devlin,
Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators Burckhard, Erbele, Holmberg, Klein,
Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

Senator Poolman presented a draft map illustrating possible changes to the boundaries of Districts 8 and 14 as
previously approved by the committee. She noted changes were made to the boundaries of Districts 8 and 14 to
bring the population deviations for both districts within the allowable limits. She noted the changes represent an
option for how the districts could be structured, but she would like additional time to refine the changes and review
alternative options.

Senator Oban also requested additional time to consider alternative district boundary options for the Burleigh
County area.

DISCUSSION REGARDING THE CREATION OF SUBDISTRICTS

Senator Holmberg noted the committee had numerous discussions regarding the federal Voting Rights Act of
1965 and reservation populations. He noted:

* A lawsuit from a previous redistricting cycle seeking a subdistrict for a Native American population was
dismissed because the Native American population did not rise to the threshold of comprising a majority of
the ideal subdistrict size to warrant an analysis under the Voting Rights Act.

e The ideal population for a subdistrict is 8,453.

« Based on the 2020 Census, the total population of the Fort Berthold Reservation is 8,350 and the total
population of the Turtle Mountain Reservation is 5,113, each of which is sufficient to constitute a majority of
the population in a single-member subdistrict.

* While he is not necessarily in favor of creating subdistricts, the committee must recognize the reality of the
population statistics and be cognizant of the possibility of the courts redrawing district boundaries.

It was moved by Senator Holmberg and seconded by Representative Monson that the committee
subdivide Districts 4 and 9 in accordance with the Voting Rights Act and traditional redistricting principles.

Some committee members expressed:
« Discomfort with drawing subdistrict boundaries based on race.
* Apreference for court-directed creation, rather than the voluntary legislative creation of subdistricts.

« Concerns regarding differential treatment if some citizens of the state are allowed to vote for two
representatives and one senator while others are allowed to vote only for one representative and one
senator.

Other committee members noted:

* The creation of subdistricts might prevent a possible dilution of the Native American vote that could result
from the use of a larger district and provide communities of interest an opportunity to select their candidate
of choice and receive more direct representation.

* It would be unfortunate to face a court challenge after the committee's efforts to redistrict in an honest and
transparent manner.

» Apreference for the Legislative Assembly to draw district boundaries, rather than the courts.

In response to a question from a committee member, Senator Holmberg reviewed the impetus behind the
creation of two subdistricts in South Dakota.

Representative Terry B. Jones, District 4, testified in opposition to creating subdistricts. He noted:

* Several of his constituents have expressed a desire to vote for two representatives, rather than one.
« Native American candidates have an equal opportunity to win an election in District 4.

« Tribal nations should not receive special treatment.

* He strives to represent all his constituents fairly and equally.
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In response to questions from committee members, Representative Jones noted the majority of the constituents
contacting him are non-native. He noted tribal representatives have voiced a preference for subdistricts.

In response to a question from a committee member, Ms. Claire Ness, Senior Counsel, Legislative Council,
noted the legal staff has not provided a recommendation regarding whether the committee should create
subdistricts. She noted the staff have provided the legal analysis the courts have historically applied and population
statistics regarding the Native American populations in the state.

In response to a request from a committee member, Ms. Ness agreed to provide the committee additional
research regarding the outcome of Voting Rights Act cases in other states.

Committee members requested a delay in addressing the question of creating subdistricts until additional
information is received from the Legislative Council staff.

The motion and second were withdrawn.

POST-REDISTRICTING ELECTION SCHEDULES

Ms. Ness presented a memorandum entitled Population Changes in Even-Numbered Districts. She noted the
information in the memorandum was obtained by comparing the boundaries approved at the committee's prior
meeting to the 2011 district boundaries and tallying the population residing in the new geographic area added to
each even-numbered district and recording the figure both as a total population count and as a percentage of the
ideal district population. She reminded the committee an election was triggered after the previous redistricting cycle
if the population residing in the new geographic area in an odd-numbered district exceeded 25 percent of the ideal
district population. She noted the statute pertaining to post-redistricting election requirements contains additional
provisions the committee might wish to update.

Chairman Devin noted 25 percent of the ideal district population calculated based on the 2020 Census is 4,144.

COMMITTEE DISCUSSION
Ms. Emily L. Thomson, Code Revisor, Legislative Council, addressed administrative matters and verified the
committee's intent to split the city of Grandin along county lines and align the western boundary of District 27 with
the Horace city limit.

Senator Poolman, proposed changes to the boundaries of Districts 7, 8, 14, and 30. She noted the Burleigh
County Auditor informed her a portion of land contained in the proposed District 30 was annexed by the City of
Lincoln. She proposed moving the annexed portion from District 30 to District 8 to keep the city of Lincoln whole.
She also proposed straightening the eastern boundary of District 7 and moving a portion of the population from
District 8 to District 14.

It was moved by Senator Poolman, seconded by Representative Schauer, and carried on a roll call vote
that the proposed changes to Districts 7, 8, 14, and 30, as presented, be approved. Representatives Devlin,
Bellew, Headland, Lefor, Monson, Nathe, and Schauer and Senators Burckhard, Erbele, Holmberg, Poolman, and
Sorvaag voted "aye." Representative Boschee and Senators Klein and Oban voted "nay."

Representative Lefor noted he would work with Legislative Council staff to make edits required to bring the
population of District 39 within the allowable deviation.

Chairman Devlin noted an additional item the committee might wish to consider is a modification to the statutory
mandate for political parties to reorganize after redistricting. He noted redistricting might not lead to all political
parties having to reorganize, so reorganization should be at the discretion of the political parties, rather than
mandated by the state.

In response to a question from Representative Nathe, Ms. Ness noted she would provide additional information
regarding the results of recent court-ordered redistricting in Wisconsin.

COMMENTS BY INTERESTED PERSONS REGARDING SUBDISTRICTS

Ms. Lisa DeVille, Mandan, Hidatsa, and Arikara Nation, provided testimony (Appendix B) regarding the rapid
growth of the Native American population in the state and her support for the formation of subdistricts. She noted
voters should pick their leaders rather than the leaders picking their voters.

The committee received additional written testimony in support of the formation of subdistricts, including
proposed subdistrict boundaries, from:
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*  Mr. Douglas Yankton Sr., Chairman, Spirit Lake Nation (Appendix C);
e Mr. Mark Fox, Chairman, Tribal Business Council, Mandan, Hidatsa, and Arikara Nation (Appendix D); and
* Mr. Mike Faith, Chairman, Standing Rock Sioux Tribe (Appendix E).

Representative Jones spoke in opposition to the formation of subdistricts. He noted the people of District 4 have
good representation and the Native American population has had every opportunity to participate in the legislative
process.

Committee members questioned whether "fairness" would be a factor courts would take into consideration
during an analysis of whether subdistricts are required to be created.

In response to a request from Chairman Devlin, Ms. Ness reviewed the information (Appendix F) regarding
Voting Rights Act cases provided in a email to committee members.

In response to questions from committee members, Ms. Ness noted:

« If a lawsuit is successful, a court has discretion regarding the breadth of the revisions made to legislative
district boundaries and may order the use of previous legislative district boundaries until new boundaries
are established.

« There is potential for lawsuits to be filed on both sides of the subdistricting issue and it is difficult to predict
the outcome of a lawsuit.

A committee member noted courts generally disfavor the use of multimember districts and only a handful of
states have retained the use of multimember districts.

Some committee members felt the facts demonstrated the first of the two Gingles preconditions had been met
but were unsure whether the third precondition had been met.

Chairman Devlin noted any recommendation made by the committee and approved for introduction by the
Legislative Management is subject to a vote by the full Legislative Assembly during a reconvened or special
session.

It was moved by Senator Holmberg, seconded by Senator Burckhard, and carried on a roll call vote that
traditional redistricting principles be applied to create subdistricts in Districts 4 and 9. Representatives
Devlin, Boschee, Monson, and Schauer and Senators Bekkedahl, Burckhard, Holmberg, Oban, Poolman, and
Sorvaag voted "aye." Representatives Bellew, Headland, Lefor, and Nathe and Senators Erbele and Klein voted
llnay."

COMMENTS BY INDIVIDUALS REPRESENTING DISTRICT 26
Representative Kathy Skroch, District 26, provided testimony (Appendix G) and a proposed statewide plan
drafted by Representative Sebastian Ertelt, District 26. She expressed concern the legislative district boundaries
proposed by the committee will disenfranchise the voters of District 26. She noted the statewide plan prepared by
Representative Ertelt demonstrates it is not necessary to dissolve District 26.

A committee member questioned whether a voter who could still vote for one senator and two representatives
would be considered to be disenfranchised simply because the voter could not vote for the same senator and
representatives.

In response to a question from a committee member, Representative Skroch noted the criteria used to draft the
proposed plan, in addition to conforming with population requirements, was maintaining existing district boundaries
and the boundaries of District 26 to the extent possible.

Some committee members:

* Questioned why the survival of District 26 should be given preference over other districts eliminated by the
proposed plan.

* Expressed concerns regarding the timeliness of proposing a revised statewide plan on the last day the
committee is meeting.
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Senator Jason G. Heitkamp, District 26, provided testimony in favor of Representative Ertelt's proposed
statewide plan. He noted the larger a district is geographically, the harder it is for representatives to engage with all
the individuals living in the district. He noted an urban/rural balance was attempted in the proposed plan.

Ms. Norma Kjos, Wyndmere, testified in favor of Representative Ertelt's proposed statewide plan and keeping
District 26 whole.

Mr. Peter Leedahl, Vice Chairman, District 26 Republican Party, testified in favor of Representative Ertelt's
proposed statewide plan. He noted the proposed plan does a better job of keeping common areas of Richland
County together and representing the interests and needs of individuals on the western side of Richland County.

COMMITTEE WORK
Representative Lefor presented proposed changes to Districts 39 and Y to shift a small number of individuals
from District Y to District 39 to bring the districts within the allowable population deviations. He noted he also
received a request from individuals in Bowman and Adams Counties to rename District Y as District 39 because
those counties historically have been located in District 39.

Another committee member noted the southeast corner of Bowman County has been located in District 39 since
1909, whereas McKenzie County has been a part of District 39 for a shorter period of time.

It was moved by Representative Lefor, seconded by Representative Schauer, and carried on a roll call
vote that the proposed changes to Districts 39 and Y, as presented, be approved and Districts 39 and Y be
renumbered as Districts 26 and 39, respectively. Representatives Devlin, Bellew, Boschee, Headland, Lefor,
Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and
Sorvaag voted "aye." No negative votes were cast.

Chairman Devlin noted he received correspondence from a county commissioner from Eddy County requesting
the committee consider keeping Eddy County whole due to election expenses. He noted this change would result in
splitting the Spirit Lake Reservation between two districts. He noted he received a similar request from the Sargent
County Auditor to keep Sargent County whole, which also would result in splitting the Lake Traverse Reservation
between two districts.

Committee members noted the committee repeatedly expressed its intent to keep reservations whole and
splitting these two reservations between multiple districts might invite litigation.

It was moved by Senator Erbele, seconded by Senator Klein, and failed on a roll call vote that Sargent
County be kept whole by moving that portion of the reservation within Sargent County from District 25 to
District 28. Representative Bellew and Senator Erbele voted "aye." Representatives Devlin, Boschee, Headland,
Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Holmberg, Klein, Oban, Poolman, and
Sorvaag voted "nay."

Senator Holmberg presented a draft map of proposed subdistrict boundaries for District 4. He noted
subdistrict 4A is comprised of the entirety of the Fort Berthold Reservation and subdistrict 4B is comprised of the
remainder of District 4.

It was moved by Senator Holmberg, seconded by Representative Boschee, and carried on a roll call vote
that the proposed subdistrict boundaries for Districts 4A and 4B, as presented, be approved.
Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl,
Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." Representative Bellew voted "nay."

Senator Holmberg presented a draft map containing five alternative options for subdistrict boundaries in
District 9. He noted the proposed subdistricts in options A, B, and D pair incumbents, whereas the proposed
subdistricts in options C and E do not.

It was moved by Senator Holmberg, seconded by Senator Bekkedahl, and carried on a roll call vote that
the proposed subdistrict boundaries for Districts 9A and 9B, as presented in option D, be approved.
Representatives Devlin, Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard,
Erbele, Holmberg, Klein, Poolman, and Sorvaag voted "aye." Representatives Bellew and Boschee and Senator
Oban voted "nay."

At the request of Chairman Devlin, Ms. Ness presented a bill draft [21.1094.01000] providing for the staggering
of terms of members of the Legislative Assembly after redistricting and other administrative matters commonly
contained in redistricting legislation. She noted the bill draft triggers an election in:
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« Even-numbered districts in which the population in the new geographic area added to a district exceeds
4,144, which is 25 percent of the ideal district size;

« Districts comprised of subdistricts as a result of redistricting; and

« Certain situations in which incumbents are paired in the same district.

She noted the bill draft also:

* Provides the Secretary of State authority to modify the election deadlines and procedures required to
accommodate the 2022 primary election should the implementation of new legislative district boundaries be
delayed.

* Provides legislative intent regarding legislative district boundaries and the terms of incumbent legislators.

* Repeals the current legislative district descriptions contained in North Dakota Century Code Section
54-03-01.13.

* Provides the legislation is effective on the date it is filed with the Secretary of State.

In response to a question from a committee member, Ms. Ness noted in certain situations in which incumbents
are paired in the same district, an election would be triggered regardless of whether one of the incumbents declined
to run for reelection.

Ms. Thompson distributed a memorandum entitled Population Changes in Even-Numbered Districts, which
illustrated the population in new geography added to even-numbered districts based on the district boundaries most
recently revised by the committee and pictured in the committee's final proposed statewide plan. She noted the
districts previously numbered as Districts XX, 99, and 10 were renumbered as Districts 10, 23, and 19, respectively,
in the final proposed statewide plan based on the committee's earlier discussions, but a motion would be required
to formally approve the renumbering of the districts as displayed on the final proposed statewide plan.

It was moved by Senator Bekkedahl, seconded by Senator Burckhard, and carried on a roll call vote that
Districts XX, 99, and 10 be renumbered as Districts 10, 23, and 19, respectively. Representatives Devlin,
Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Erbele,
Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

FINAL MOTIONS
It was moved by Representative Schauer, seconded by Senator Burckhard, and carried on a roll call
vote that the final proposed statewide plan, as distributed, be approved and recommended to the
Legislative Management. Representatives Devlin, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and
Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye
Representative Bellew voted "nay."

It was moved by Representative Monson, seconded by Representative Lefor, and carried on a roll call
vote that the bill draft [21.1094.01000] relating to the staggering of terms, the authority of the Secretary of
State, and legislative intent be approved and incorporated with the legislative district boundary
descriptions and recommended to the Legislative Management. Representatives Devlin, Bellew, Boschee,
Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl, Burckhard, Erbele, Holmberg, Klein,
Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

Representative Lefor distributed a bill draft [21.1095.01000] regarding requirements for political parties to
reorganize after redistricting. He noted he is not seeking action on the bill draft at this time because additional time
is needed for review. He noted he might seek introduction of a revised version of the bill draft through the Delayed
Bills Committee.

It was moved by Senator Holmberg, seconded by Senator Klein, and carried on a roll call vote that the
Chairman and the Legislative Council staff be requested to prepare a report and the bill draft recommended
by the committee and to present the report and recommended bill draft to the Legislative Management.
Representatives Devlin, Bellew, Boschee, Headland, Lefor, Monson, Nathe, and Schauer and Senators Bekkedahl,
Burckhard, Erbele, Holmberg, Klein, Oban, Poolman, and Sorvaag voted "aye." No negative votes were cast.

It was moved by Representative Bellew, seconded by Senator Klein, and carried on a voice vote that the
meeting be adjourned.
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No further business appearing, Chairman Devlin adjourned the meeting at 1:35 p.m.

Emily L. Thompson
Code Revisor

Samantha E. Kramer
Senior Counsel

Claire Ness
Senior Counsel

ATTACH:7
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Written Testimony of Standing Rock Sioux Tribe Chairman Mike Faith
Regarding Legislative Redistricting
North Dakota Legislative Council Redistricting Committee
September 29, 2021

Chairman Devlin and members of the Redistricting Committee, I am the Chairman of the
Standing Rock Sioux Tribe (“Tribe”) and I am respectfully submitting this written testimony as a
follow-up to the in-person testimony I provided to the Committee on September 15, 2021.
During my testimony on September 15th, I advocated for the creation of a single-member (or
sub-district) for the State House district that encompasses the Standing Rock Sioux Tribe
reservation. There were several questions raised by members of the Committee that were
addressed by myself and other witnesses; however, I felt it important to also address some of
those questions in writing for the record. Additionally, as part of this testimony, I am submitting
a proposed district map for the Tribe’s area, which includes a proposed sub-district line for a
single-member House district that would provide the Tribe, its members, and the surrounding
communities of interest with the best opportunity to elect the representative of their choice.

During my in-person testimony, Representative Schauer asked how a sub-district would
provide better representation for the Tribe’s members. As I stated during the hearing, a House
member who would represent the southern half of the district would be more responsive to the
needs of farmers and ranchers, as well as tribal members (many of whom are also farmers and
ranchers), who live in the more rural part of the district. A sub-district would enable our smaller,
rural communities to send our own representatives to the larger legislative assembly. Currently,
the House members for District 31 can generally rely on the Mandan area voters to win elections.
That means that a District 31 representative does not need to visit the reservation, or try to win
votes in Sioux County and the other surrounding counties south of Mandan in order to win. As a

result, a representative has no need to be responsive to our communities in order to win. Further,
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a sub-district would provide several advantages: 1) it would give our communities strong
constituency representation because each voter would have a single, easily identifiable, district
representative; 2) it would maximize accountability because a single representative can be held
responsible and can be re-elected or defeated in the next election; and 3) it would ensure
geographic representation. A sub-district system would provide the benefits of localized
democracy, allowing legislators to be intimately aware of the issues of the local community.
This allows the elected member to focus on the needs of their localized constituency rather
than the interests of all.

Representative Nathe asked whether the current system gives tribal members a chance to
elect the representative of their choice. I appreciate Senator Oban showing the Committee and
hearing attendees the election data of how the reservation area tends to vote for candidates who
are opposed by the northern portion of Legislative District 31. Our research has shown similar
results across the majority of contested elections within the district.

In the 2018 general election for State Senator, District 31 favored Donald Schaible by
over thirty (30) points, while Sioux County voted in favor of Rachelle Hall by over sixty (60)
points. The race for State House Representative was uncontested in 2018, which would likely
have not been the case if the district contained sub-districts. In 2014, the general election for
State Senator in District 31 was won by Donld Schiable by over thirty-five (35) points, but with
Sioux County voting for Kristen Vesledahl by over thirty-seven (37) points. The 2014 general
election for State Representative saw the candidates who were vastly preferred in Sioux County
(each winning Sioux County by over twenty (20) points) lose District 31 by almost twenty (20)
points each. I was one of the candidates in the 2014 election who won Sioux County but lost the

District.
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In 2010, another Standing Rock Sioux Tribe member, Chad Harrison, likewise ran for the
State House in District 31, losing by about ten (10) points in the District, but winning Sioux
County by over forty (40) points. This polarized voting is also evident in District 31 for state-
wide elections. For example, in the 2016 Republican gubernatorial primary election, Doug
Burgum won District 31 by almost ten (10) points; but Sioux County voted in favor Wayne
Stenehjem by almost sixteen (16) points. Based on the election data, there is no doubt that
creating a sub-district for Sioux County and surrounding area would provide our communities
with a better opportunity to elect the candidate of our choice. The kind of opportunity that does
not currently exist.

Below is a proposed district map, which also includes a proposed sub-district. The
proposed district contains a Native American Voting Age Population (“VAP”) of 20%, and the
proposed sub-district contains a Native American VAP of over 41%. The creation of such a
district would improve the representation of Sioux County and our surrounding communities that
have shared interests, and I strongly encourage the Committee to consider adopting this map.

Approval of the below proposed district and sub-district would be legally sound and well
within the authority of the Committee and Legislature. Sub-districts are specifically
contemplated and authorized under the North Dakota Constitution. Article 4, Section 2 of the
North Dakota Constitution states: “A senator and at least two representatives must be

apportioned to each senatorial district and be elected at large or from subdistricts from those

districts.” (emphasis added).
The proposed sub-district would also fit within the standards established by the United
States Supreme Court in Shaw v. Reno, 509 U.S. 620 (1993) and Miller v. Johnson, 515 U.S. 900

(1995). The Shaw and Miller cases, and their related cases, have generally held that districts are
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constitutional if race is not the predominant factor in drawing its lines. The Shaw case focused on
the fact that the proposed district in that case was bizarrely shaped and not compact. The
proposed sub-district here would be established based on maintaining Sioux County and its
surrounding areas as communities of interest, with similar economics, culture, language, political
affiliation, and rural farming and ranching identity of the area. Moreover, the Standing Rock
Sioux Tribe and its members represent a sovereign Indian nation, which maintains a political
relationship with the state of North Dakota and the United States of American. The proposed
sub-district would not be established predominately on race, and is sufficiently compact to
withstand any potential legal scrutiny.

I thank the members of the Committee for your consideration of this additional testimony
and hope the Committee will strongly consider the creation of a sub-district encompassing the
Standing Rock Sioux Tribe reservation. I continue to urge the Committee to work with the Tribe
to hold a hearing on the reservation to allow tribal members a meaningful opportunity to

participate in the redistricting process.
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Proposed District and Sub-District
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MANDAN, HIDATSA & ARIKARA NATION

Three Affiliated Tribes * Fort Berthold Indian Reservation
404 Frontage Road New Town, ND 58763
Tribal Business Council

Office of the Chairman
Mark N. Fox

67™ Legislative Assembly
Redistricting Committee
September 29, 2021
Testimony of Chairman Mark Fox
Chairman Devlin and members of the Redistricting Committee, | am Mark Fox,
Chairman of the Tribal Business Council of the Mandan, Hidatsa, and Arikara Nation. I am
respectfully submitting this written testimony as follow-up to the in-person testimony I provided
to the Committee on September 23, 2021. During my testimony on September 23rd, I advocated
for the creation of a single-member (or sub-district) for the State House district that encompasses
the Fort Berthold Reservation. I am resubmitting the proposed district map for District 4, which
includes a proposed sub-district line for a single-member House district that would provide the
MHA Nation, its members, and the surrounding communities of interest with the best
opportunity to elect the representative of their choice.
The proposed sub-district follows the boundaries of the Fort Berthold Reservation; the
creation of such a majority-minority sub-district is required under Section 2 of the Voting Rights
Act. Section 2, as interpreted by the United States Supreme Court in Thornburg v. Gingles, 470

U.S. 30 (1986), requires the establishment of a majority-minority district when: 1) the minority

group “is sufficiently numerous and compact to form a majority in a single-member district; 2)
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the minority group is “politically cohesive; and 3) the “majority votes sufficiently as a bloc to . . .
defeat the minority’s preferred candidate.”

Based on the Committee’s prior discussion, the Committee is aware already from the
2020 Census that the number of tribal members on the Fort Berthold Reservation is sufficiently
numerous and compact to form a majority in a single-member district, and that a sub-district
following the lines of the reservation would form a perfectly populated sub-district. There is also
ample evidence of voting history in District 4 to show that tribal member candidates and tribal
member candidates of choice are routinely outvoted by the majority vote in the district.

Proven history of bloc voting occurred on the Fort Berthold Reservation in the City of
Parshall, e.g., Parshall School Board in 1990. I shared in prior testimony my personal experience
when I sought election to the Parshall School Board that nearly five hundred votes were cast, in
stark contrast to average voter turnout of less than one hundred when non-native candidates were
on the ballot. Additional examples include two other tribal members running for the State House
in 2020 and 2016, respectively. Both candidates, Thomasina Mandan and Cesar Alvarez easily
won the precincts on the reservation but lost in the overall election. If single member districts
were utilized, it is likely both of those candidates would have won. The MHA Nation seeks this
Committee’s support of Section 2 of the Voting Rights Act in creating a sub-district for District 4
that includes the Fort Berthold Reservation.

Below is the proposed district and sub-district map. The proposed sub-district contains a
Native American VAP of over 67%. The creation of such a district would improve the
representation of the MHA Nation’s members within the state, and the adoption of this proposed

sub-district would satisfy the Legislature’s requirements under the Voting Rights Act. I strongly
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encourage the Committee and the Legislature to follow the law and adopt this proposed sub-
district.

Thank you for your consideration of this additional testimony.
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MHA Proposed District and Sub-District Map
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Testimony of the Spirit Lake Nation Regarding Legislative Redistricting
North Dakota Legislative Council Redistricting Committee
September 29, 2021

Chairman Devlin and members of the Redistricting Committee, I am Douglas Yankton,
Sr., Chairman of the Spirit Lake Nation (“Nation”), and I submit this testimony on behalf of the
Nation. The Nation has taken part in the state’s redistricting process by providing testimony to
the Committee at two prior hearings. At those hearings, the Nation advocated for the creation of
a sub-district that would provide the Nation’s members with a better opportunity to elect the
candidate of their choice. As the Committee is considering the issue of sub-districts, I am
submitting this testimony to once again urge the Committee to approve the creation of a sub-
district encompassing the Spirit Lake reservation.

The Spirit Lake reservation is located in state Legislative District 23 primarily in Benson
County; and as the Committee has been previously informed, the voters on the Spirit Lake
reservation tend to support candidates who are outvoted and opposed by voters in other areas of
the district. According to the 2020 Census data, Benson County has a Native American
population of 56.1%. Since 2010, in every election for the State House in District 23, the two
candidates who were heavily supported in Benson County ended up losing their respective
elections by being heavily outvoted by the rest of the district.

A sub-district would provide several advantages: 1) it would give our community a
strong constituency representation because each voter would have a single, easily identifiable,
district representative; 2) it would maximize accountability because a single representative can
be held responsible and can be re-elected or defeated in the next election; and 3) it would ensure
geographic representation. A sub-district system would provide the benefits of localized

democracy, allowing legislators to be intimately aware of the issues of the local community. This
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allows the elected member to focus on the needs of their localized constituency rather than the
interests of all.

Below is a proposed district map, which also includes a proposed sub-district. The
proposed sub-district contains a Native American Voting Age Population of over 41%. The
creation of such a district would improve the representation of the Spirit Lake Nation our
surrounding communities that have shared interests, and I strongly encourage the Committee to
consider adopting this map.

Approval of the below proposed district and sub-district would be legally sound and well
within the authority of the Committee and Legislature. Sub-districts are specifically
contemplated and authorized under the North Dakota Constitution. Article 4, Section 2 of the

North Dakota Constitution states: “A senator and at least two representatives must be

apportioned to each senatorial district and be elected at large or from subdistricts from those
districts.” (emphasis added).

The proposed sub-district would also fit within the standards established by the United
States Supreme Court in Shaw v. Reno, 509 U.S. 620 (1993) and Miller v. Johnson, 515 U.S. 900
(1995). The Shaw and Miller cases, and their related cases, have generally held that districts are
constitutional if race is not the predominant factor in drawing its lines. The Shaw case focused on
the fact that the proposed district in that case was bizarrely shaped and not compact. The
proposed sub-district here would be established based on maintaining the Spirit Lake reservation
and its surrounding areas as communities of interest, with similar economics, culture, language,
and political affiliation. Moreover, the Spirit Lake Nation and its members represent a sovereign

Indian nation, which maintains a political relationship with the state of North Dakota and the
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United States of American. The proposed sub-district would not be established predominately on
race, and is sufficiently compact to withstand any potential legal scrutiny.

I hope the Committee will strongly consider the creation of a sub-district encompassing
the Spirit Lake reservation. As the Nation has requested in all its prior testimony, I continue to
urge the Committee to work with the Nation to hold a hearing on the reservation to allow tribal

members a meaningful opportunity to participate in the redistricting process.
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Proposed District and Sub-District
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North Dakota Legislative Redistricting Committee

Testimony of Lisa DeVille
Mandaree, ND
Mandan, Hidatsa, Arikara Nation

Chairman Devlin and members of the legislative redistricting committee,

Dosha, my name is Lisa DeVille and I am a citizen of the Mandan, Hidatsa, and Arikara Nation in Fort
Berthold. I grew up in Mandaree where I and my family are lifelong residents of our ancestral lands. Thank you
for the opportunity to testify today.

The Mandan, Hidatsa, and Arikara Nation is a federally recognized tribe in the state of North Dakota, located in
the counties of Dunn, Mountrail, McKenzie, Mercer, Ward and McLean. The Mandan, Hidatsa, and Arikara
Nation is a sovereign nation governed by its Tribal Business Council. We have an enrollment of nearly 17,000
members. Under the 2020 Census, the population of the reservation was 8,350. The total population in North
Dakota increased overall between 2010 and 2020 from 672,591 residents to 779,094, representing a 15.8%
increase. The Native American population outpaced the state, and grew by 29.7% in the last decade. The Fort
Berthold Reservation is within North Dakota State District 4, which elects two members to the State House (at-
large), and one member to the Senate.

Currently, District 4 is represented by three Republicans: Senator Jordan Kannianen, Representative Clayton
Fegley, and Representative Terry B. Jones. Prior to the 2016 election, the District had a Democratic senator and
one Democratic representative for several years. In 2020 I challenged Senator Kannianen and unfortunately
was not able to be elected even though portions of the district on the reservation strongly supported myself and
House of Representatives candidate Thomasina Mandan.

Every decade new district lines are drawn that give each of our votes equal weight, each of our voice’s equal
stature, and each of our communities equal resources. Voters pick our leaders, and our leaders should not pick
their voters. To determine how we will be represented and how funds for schools, hospitals, and other essential
services will be allocated we need legislators that work with tribal citizens as well as government.

Representation at state, county, and federal level is not all about oil and gas. We Native American/Indigenous
people have our own voice. The Non-Native American have been speaking for us since they landed here.

Recently, I gave a short comment on redistricting during the ND and MHA Tribal relations meeting.

I support implementation of subdistricts. We need to be at the table when decisions are made that impact our
lives and possibly the lives of future generations. There should be no assumption that ND knows what is best
for us Indigenous people when our culture, tradition, and beliefs are different and often not taken into account
when decisions are made.

Again, we need to be at the table and we need fair representation in North Dakota.
Maacagiraac-Thank you for this opportunity to speak to you.
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Thompson, Emily L.

From: Ness, Claire J.

Sent: Tuesday, September 28, 2021 10:20 PM

To: -Grp-NDLA Interim Redistricting

Cc Bjornson, John D.,; Richter, Vonette J.; Kramer, Samantha E.; Thompson, Emily L.
Subject: Voting Rights Act cases

Redistricting Committee members,

This email responds to Representative Lefor’s request for more information about Voting Rights Act litigation. There
appear to be hundreds of cases in which parties litigated the application of Section 2 of the Voting Rights Act. Not all the
cases involve state legislative redistricting. Some involve redistricting of Congressional seats, and other involve the
methods for electing political subdivisions' officials. The following are just a few examples of these cases.

Thornburg v. Gingles, 478 U.S. 30 (1986).
Gingles is one of the most cited cases involving Section 2 of the Voting Rights Act. In this case, the United States Supreme
Court decided a North Carolina legislative redistricting plan including five multimember districts violated Section 2 of the
Voting Rights Act "by impairing the opportunity of black voters 'to participate in the political process and to elect
representatives of their choice.” In a very lengthy opinion citing detailed statistical analyses, the court discussed the way
multimember districts may operate to dilute minority votes. The court also articulated the three Gingles preconditions for
establishing that a multimember district "operate[s] to impair minority voters' ability to elect representatives of their
choice..." and analyzed several of the Senate factors discussed in presentations to the Redistricting Committee. The court
also noted the success of some minority candidates in previous elections may be relevant to an analysis of vote dilution,
depending on why the candidates were successful. The court stated:

[M]ultimember districts may impair the ability of blacks to elect representatives of their choice where

blacks vote sufficiently as a bloc as to be able to elect their preferred candidates in a black majority, single-

member district and where a white majority votes sufficiently as a bloc usually to defeat the candidates

chosen by blacks. It is the difference between the choices made by blacks and whites—not the reasons

for that difference—that results in blacks having less opportunity than whites to elect their preferred

representatives.

League of United Latin American Citizens v. Perry, 548 U.S. 399 (2006).
League of United Latin American Citizens, like most cases involving Section 2 of the Voting Rights Act, has a complicated
background. After years of litigation, the United States Supreme Court decided Texas's mid-decade redistricting plan
diluted the Latino vote by reconfiguring one of the state's Congressional districts. The district had been a "Latino
opportunity district" but was redrawn in 2003 to protect an incumbent who had become increasingly unpopular with
Latino voters. Texas argued the dilution of the Latino vote in that district was offset by the creation of a new majority-
minority district. The Supreme Court disagreed. The court applied the three Gingles preconditions, decided the
preconditions were met, examined the totality of the circumstances, and said the dilution of the Latino vote in the new
redistricting plan was unlawful. The majority opinion of the court stated, in part:

The State chose to break apart a Latino opportunity district to protect the incumbent congressman from

the growing dissatisfaction of the cohesive and politically active Latino community in the district. The State

then purported to compensate for this harm by creating an entirely new district that combined two groups

of Latinos, hundreds of miles apart, that represent different communities of interest. Under § 2, the State

must be held accountable for the effect of these choices in denying equal opportunity to Latino voters.
The court also addressed other issues in the case. For example, the court decided the African American population in one
district was too small to satisfy the first Gingles precondition.

Bone Shirt v. Hazeltine, 461 F.3d 1011 (8" Cir. 2006). oy o
Exhibit 29




Case 1:22-cv-00031-PDW-RRE-DLH Document 104-13 Filed 02/28/23 Page 2 of 3

Bone Shirt has a very complicated procedural history. In 2002, Alfred Bone Shirt sued the South Dakota Secretary
of State and multiple legislators asserting the state's legislative redistricting plan diluted the Native American vote
by packing too many Native Americans into one district and by preventing them from being a majority voting block
in multiple districts. The district court agreed, but the state refused to redraw the plan. The court then adopted a
plan for the state reducing the Native American voting-age population in one district from 86 percent to 65.56
percent and creating subdistricts in another district so Native Americans comprised a majority (74.36 percent) of
a subdistrict. Ultimately, the federal appellate court applied the Gingles preconditions and Senate factors, found
the district court respected traditional redistricting principles and geographic boundaries in its plan, and upheld
the district court's decisions.

Department of Justice cases

In addition to private plaintiffs, the federal government may bring vote dilution cases. The Voting Section of the
Civil Rights Division of the United States Department of Justice lists the following cases the department has
litigated under Section 2 of the Voting Rights Act on its website.
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