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U.S. District Court
District of North Dakota (Eastern)
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Turtle Mountain Band of Chippewa Indians et al v. Jaeger
Assigned to: Chief Judge Peter D. Welte
Referred to: Magistrate Judge Alice R. Senechal
Case in other court: USCA8, 23−01597
Cause: 28:1331 Fed. Question: Other Civil Rights

Date Filed: 02/07/2022
Date Terminated: 11/17/2023
Jury Demand: None
Nature of Suit: 441 Civil Rights: Voting
Jurisdiction: Federal Question

Plaintiff

Turtle Mountain Band of Chippewa
Indians

represented byMark Gaber
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC 20005
202−736−2200
Email: mgaber@campaignlegalcenter.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Michael Stephen Carter
Native American Rights Fund
250 Arapahoe Ave.
Boulder, CO 80302
303−447−8760
Fax: 303−443−7776
Email: carter@narf.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Allison Neswood
Native American Rights Fund
250 Arapahoe Ave
Boulder, CO 80302
202−734−6449
Email: neswood@narf.org
ATTORNEY TO BE NOTICED

Bryan L. Sells
PO BOX 5493
Atlanta, GA 31107−0493
404−480−4212
Email: bryan@bryansellslaw.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

Matthew Lee Campbell
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Native American Rights Fund
250 Arapahoe Avenue
Boulder, CO 80302−5821
303−447−8760
Fax: 303−443−7776
Email: mcampbell@narf.org
ATTORNEY TO BE NOTICED

Molly Danahy
Campaign Legal Center
1101 14th St. NW
Ste 400
Washington, DC 20005
202−736−2200
Email: mdanahy@campaignlegal.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole Hansen
Campaign Legal Center
1101 14th St. NW
Suite 400
Washington, DC 20005
410−456−1327
Email: nhansen@campaignlegalcenter.org
TERMINATED: 07/10/2023

Samantha Blencke Kelty
Native American Rights Fund
950 F. Street, NW
Suite 1050
Washington, DC 20004
720−647−9157
Email: kelty@narf.org
ATTORNEY TO BE NOTICED

Timothy Q. Purdon
Robins Kaplan LLP (Bismarck)
1207 West Divide Avenue, Suite 200
Bismarck, ND 58503
612−349−8767
Email: TPurdon@RobinsKaplan.com
ATTORNEY TO BE NOTICED

Plaintiff

Spirit Lake Tribe represented byMark Gaber
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Michael Stephen Carter
(See above for address)
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Timothy Q. Purdon
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Allison Neswood
(See above for address)
ATTORNEY TO BE NOTICED

Bryan L. Sells
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Matthew Lee Campbell
(See above for address)
ATTORNEY TO BE NOTICED

Molly Danahy
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole Hansen
(See above for address)
TERMINATED: 07/10/2023

Samantha Blencke Kelty
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Wesley Davis represented byMark Gaber
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Michael Stephen Carter
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Allison Neswood
(See above for address)
ATTORNEY TO BE NOTICED

Bryan L. Sells
(See above for address)
PRO HAC VICE
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ATTORNEY TO BE NOTICED

Matthew Lee Campbell
(See above for address)
ATTORNEY TO BE NOTICED

Molly Danahy
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole Hansen
(See above for address)
TERMINATED: 07/10/2023

Samantha Blencke Kelty
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Zachery S. King represented byMark Gaber
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Michael Stephen Carter
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Allison Neswood
(See above for address)
ATTORNEY TO BE NOTICED

Bryan L. Sells
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Matthew Lee Campbell
(See above for address)
ATTORNEY TO BE NOTICED

Molly Danahy
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole Hansen
(See above for address)
TERMINATED: 07/10/2023
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Samantha Blencke Kelty
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Collette Brown represented byMark Gaber
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Michael Stephen Carter
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Allison Neswood
(See above for address)
ATTORNEY TO BE NOTICED

Bryan L. Sells
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Matthew Lee Campbell
(See above for address)
ATTORNEY TO BE NOTICED

Molly Danahy
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicole Hansen
(See above for address)
TERMINATED: 07/10/2023

Samantha Blencke Kelty
(See above for address)
ATTORNEY TO BE NOTICED

V.

Defendant

Alvin Jaeger
in his Official Capacity as Secretary of
State of North Dakota
TERMINATED: 01/24/2023

represented byBradley Neuman Wiederholt
Bakke Grinolds Wiederholt
P.O. Box 4247
300 W. Century Ave
Bismarck, ND 58502−4247
701−751−8188
Email: bwiederholt@bgwattorneys.com
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TERMINATED: 01/24/2023

David R. Phillips
Bakke Grinolds Wiederholt
Dept. 125
300 West Century Avenue
Bismarck, ND 58502−4247
701−751−8188
Email: dphillips@bgwattorneys.com
TERMINATED: 01/24/2023

Matthew A. Sagsveen
ATTORNEY GENERAL'S OFFICE
NATURAL RESOURCES DIV.
500 N 9TH STREET
BISMARCK, ND 58501−4509
701−328−3640
Email: masagsve@nd.gov
TERMINATED: 01/24/2023

Defendant

Michael Howe
in his Official Capacity as Secretary of
State of North Dakota

represented byBradley Neuman Wiederholt
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

David R. Phillips
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew A. Sagsveen
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Philip Axt
ND Office of the Attorney General
600 E. Boulevard Ave., Dept 125
Bismarck, ND 58505
701−328−2210
Email: pjaxt@nd.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Movant

North Dakota Legislative Assembly represented byScott K. Porsborg
SMITH PORSBORG SCHWEIGERT
ARMSTRONG MOLDENHAUER &
SMITH
PO BOX 460
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BISMARCK, ND 58502−0460
701−258−0630
Email: sporsborg@smithporsborg.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
Smith Porsborg Schweigert Armstrong
Moldenhauer & Smith
122 E. Broadway Avenue
P.O. Box 460
Bismarck, ND 58502−0460
701−258−0630
Email: alafferty@smithporsborg.com
ATTORNEY TO BE NOTICED

Brian D. Schmidt
Smith Porsborg Schweigert Armstrong
Moldenhauer & Smith
122 East Broadway Ave
P.O. Box 460
Bismarck, ND 58501
701−258−0630
Email: bschmidt@smithporsborg.com
ATTORNEY TO BE NOTICED

Movant

William R. Devlin
Representative
also known as
Bill Devlin

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Movant

Sentator Ray Holmberg
Representative

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
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(See above for address)
ATTORNEY TO BE NOTICED

Movant

Senator Richard Wardner
Representative

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Movant

Senator Nicole Poolman
Representative

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Movant

Michael Nathe
Representative

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Movant

Terry Jones
Representative

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

December 5 2023 pg 8Appellate Case: 23-3655     Page: 8      Date Filed: 12/06/2023 Entry ID: 5342025 



Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Movant

Claire Ness
Senior Counsel at the North Dakota
Legislative Council

represented byScott K. Porsborg
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Austin T. Lafferty
(See above for address)
ATTORNEY TO BE NOTICED

Brian D. Schmidt
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

United States of America represented byVictor J. Williamson
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Room 7263 NWB
Washington, DC 20530
202−305−0036
Email: victor.williamson@usdoj.gov
ATTORNEY TO BE NOTICED

Date Filed # Page Docket Text

02/07/2022 1 COMPLAINT against Alvin Jaeger (Filing fee $402, receipt number
322000147) filed by Wesley Davis, Turtle Mountain Band of Chippewa
Indians, Spirit Lake Tribe, Zachery S. King and Collette Brown. (Attachments:
# 1 Civil Cover Sheet, # 2 Exhibit 1 − November 1, 2021 Letter)(sj) Modified
on 2/7/2022 to add filer, Collette Brown. NEF Regenerated. (sj). (Entered:
02/07/2022)

02/07/2022 2 Summons Issued as to Alvin Jaeger. (sj) (Entered: 02/07/2022)

02/09/2022 3 MOTION to Appear Pro Hac Vice Molly Danahy (Filing fee $150, receipt
number ANDDC−2358138) by Collette Brown, Wesley Davis, Zachery S.
King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Danahy,
Molly) Modified on 2/10/2022 to add receipt number (mf) (Entered:
02/09/2022)

02/10/2022 4 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting 3
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Motion to Appear Pro Hac Vice for Attorney Molly E. Danahy. (mf) (Entered:
02/10/2022)

02/15/2022 5 ACKNOWLEDGMENT OF SERVICE Executed by Matthew A. Sagsveen
filed by Wesley Davis, Turtle Mountain Band of Chippewa Indians, Spirit
Lake Tribe, Zachery S. King, Collette Brown. Alvin Jaeger served on
2/14/2022, answer due 3/7/2022. (Carter, Michael) (Entered: 02/15/2022)

02/15/2022 6 NOTICE of Appearance by Matthew A. Sagsveen on behalf of Alvin Jaeger
(Sagsveen, Matthew) (Entered: 02/15/2022)

02/15/2022 7 NOTICE of Appearance by David R. Phillips on behalf of Alvin Jaeger
(Phillips, David) (Entered: 02/15/2022)

02/18/2022 8 STIPULATION re 1 Complaint, for Extension of Deadline to Answer by Alvin
Jaeger. (Phillips, David) (Entered: 02/18/2022)

02/22/2022 9 (Text Only) ORDER by Magistrate Judge Alice R. Senechal Adopting 8
Stipulation. Defendant's answer to 1 Complaint due by 4/15/2022. (KT)
(Entered: 02/22/2022)

02/22/2022 Set/Reset Deadlines: Alvin Jaeger answer due 4/15/2022. (pb) (Entered:
02/22/2022)

03/14/2022 10 *RESTRICTED − FEE NOT PAID* MOTION to Appear Pro Hac Vice
Attorney Bryan L. Sells (Filing Fee: Waived) by Collette Brown, Wesley
Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Sells, Bryan) Modified on 4/12/2022 to restrict access (lf). (Entered:
03/14/2022)

03/23/2022 11 *RESTRICTED − FILED IN ERROR* (Text Only) ORDER by Magistrate
Judge Alice R. Senechal granting 10 Motion to Appear Pro Hac Vice for
Attorney Bryan L. Sells. (sj) Modified on 4/12/2022 to restrict access (lf).
(Entered: 03/23/2022)

04/08/2022 12 NOTICE of Hearing: Status Conference set for 4/13/2022 at 03:30 PM in
Fargo Courtroom 1 and by video before Chief Judge Peter D. Welte. Parties
will appear via video. Video instructions provided to counsel via email. (EA)
(Entered: 04/08/2022)

04/12/2022 DOCKET CORRECTION re: 10 Motion to Appear Pro Hac Vice and 11
Order. Motion was inadvertently filed without payment of the filing fee. The
motion and order have been restricted and attorney Sells will refile the motion.
(lf) (Entered: 04/12/2022)

04/12/2022 13 *RESTRICTED − FILER WILL RE−FILE AND PAY FILING FEE VIA
PAY.GOV* MOTION to Appear Pro Hac Vice Attorney Bryan L. Sells by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. (Sells, Bryan) Modified on 4/13/2022 to
restrict access (lf). (Entered: 04/12/2022)

04/13/2022 14 MOTION to Appear Pro Hac Vice Attorney Bryan L. Sells (Filing fee $150,
receipt number: CNDDC−2403027) by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Sells, Bryan) Modified on 4/13/2022 to add receipt number. (sj).
(Entered: 04/13/2022)
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04/13/2022 15 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting 14
Motion to Appear Pro Hac Vice for Attorney Bryan L. Sells. (sj) (Entered:
04/13/2022)

04/13/2022 16 Minute Entry for proceedings held before Chief Judge Peter D. Welte: Status
Conference held on 4/13/2022. (Court Reporter kk) (lh) (Entered: 04/13/2022)

04/15/2022 17 MOTION to Dismiss for Lack of Jurisdiction , MOTION to Dismiss for
Failure to State a Claim by Alvin Jaeger. (Phillips, David) (Entered:
04/15/2022)

04/15/2022 18 MEMORANDUM in Support re 17 MOTION to Dismiss for Lack of
Jurisdiction MOTION to Dismiss for Failure to State a Claim filed by Alvin
Jaeger. (Phillips, David) (Entered: 04/15/2022)

04/15/2022 19 AFFIDAVIT re 18 MEMORANDUM in Support by Alvin Jaeger.
(Attachments: # 1 Exhibit 1 − House Bill 1504, signed by Governor Burgum
on November 11, 2021, # 2 Exhibit 2 − Order in Arkansas State Conference
NAACP, et. al. v. The Arkansas Board of Apportionment, et. al., Case
4:21−cv−01239)(sj) (Entered: 04/15/2022)

04/21/2022 20 NOTICE of Appearance by Timothy Q. Purdon on behalf of Turtle Mountain
Band of Chippewa Indians (Purdon, Timothy) (Entered: 04/21/2022)

04/27/2022 21 NOTICE of Appearance by Samantha Blencke Kelty on behalf of All
Plaintiffs (Kelty, Samantha) (Entered: 04/27/2022)

05/06/2022 22 STIPULATION re 17 MOTION to Dismiss for Lack of Jurisdiction MOTION
to Dismiss for Failure to State a Claim by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Carter, Michael) (Entered: 05/06/2022)

05/09/2022 23 (Text Only) ORDER adopting the 22 Stipulation for an Extension of Time re:
17 MOTION to Dismiss. Plaintiff's response is due by 5/13/2022. (AS)
(Entered: 05/09/2022)

05/13/2022 24 RESPONSE to Motion re 17 MOTION to Dismiss for Lack of Jurisdiction
MOTION to Dismiss for Failure to State a Claim filed by Collette Brown,
Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of
Chippewa Indians. (Carter, Michael) (Entered: 05/13/2022)

05/20/2022 25 BRIEF re 17 MOTION to Dismiss for Lack of Jurisdiction MOTION to
Dismiss for Failure to State a Claim (Statement of Interest of the United
States) by United States of America. (Williamson, Victor) (Entered:
05/20/2022)

05/27/2022 26 REPLY to Response to Motion re 17 MOTION to Dismiss for Lack of
Jurisdiction MOTION to Dismiss for Failure to State a Claim filed by Alvin
Jaeger. (Phillips, David) (Entered: 05/27/2022)

06/01/2022 27 ORDER for Rule 26(f) Planning Meeting and Rule 16(b) Scheduling
Conference, and ORDER regarding resolution of Discovery Disputes by
Magistrate Judge Alice R. Senechal. Scheduling Conference set for 7/1/2022
at 09:00 AM before Magistrate Judge Alice R. Senechal. (AS) (Entered:
06/01/2022)
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07/01/2022 28 Minute Entry for proceedings held before Magistrate Judge Alice R. Senechal:
Scheduling Conference held on 7/1/2022. (DR #220701−000 (Chambers
Recorder)) (td) (Entered: 07/01/2022)

07/01/2022 29 SCHEDULING ORDER by Magistrate Judge Alice R. Senechal. Discovery
due by 12/1/2022. Discovery Motions due by 12/8/2022. Plaintiff(s) Expert
Witness Disclosures and Reports due by 11/15/2022. Defendant(s) Expert
Witness Disclosures and Reports due by 12/15/2022. Any Rebuttal Expert
Disclosures due by 1/16/2023. Discovery Depositions of Expert Witnesses due
by 2/1/2023. Join Additional Parties due by 8/1/2022. Amended Pleadings due
by 8/1/2022. Nondispositive Motions due by 9/1/2022. Dispositive Motions
due by 2/1/2023. Mid−Discovery Status Conference set for 9/15/2022 at 10:00
AM by telephone before Magistrate Judge Alice R. Senechal. Plaintiffs shall
initiate the call in conjunction with the plaintiffs in Walen v. Burgum, No.
1:22−cv−31. The telephone number for chambers is 701−297−7070. (AS)
Modified on 7/1/2022 to correct typographical errors per Chambers. NEF
Regenerated. (sj). (Entered: 07/01/2022)

07/05/2022 Set/Reset Deadlines: Discovery Depositions of Expert Witnesses due by
2/1/2023; Set/Reset Hearings: Mid−Discovery Status Conference set for
9/15/2022 at 10:00 AM by telephone before Magistrate Judge Alice R.
Senechal. (cjs) (Entered: 07/05/2022)

07/07/2022 30 ORDER by Chief Judge Peter D. Welte denying 17 Motion to Dismiss for
Lack of Jurisdiction; denying 17 Motion to Dismiss for Failure to State a
Claim (JS) (Entered: 07/07/2022)

07/21/2022 31 ANSWER to 1 Complaint, by Alvin Jaeger.(Phillips, David) (Entered:
07/21/2022)

09/15/2022 32 (Text Only) ORDER by Magistrate Judge Alice R. Senechal. Per discussion at
the 9/15/2022 status conference, the Scheduling Order is amended as follows:
Plaintiff(s) Expert Witness Disclosures and Reports due by 11/30/2022.
Defendant(s) Expert Witness Disclosures and Reports due by 1/17/2023. Any
Rebuttal Expert Disclosures due by 2/16/2023. Discovery Depositions of
Expert Witnesses due by 3/16/2023. (AS) (Entered: 09/15/2022)

09/15/2022 33 Minute Entry for proceedings held before Magistrate Judge Alice R. Senechal:
Mid−Discovery Status Conference held on 9/15/2022. (DR #220915−002
Walen Turtle Mtn) (td) (Entered: 09/15/2022)

09/30/2022 34 Order for Final Pretrial Conference and Trial Preparation Deadlines by
Magistrate Judge Alice R. Senechal. Two business days prior to the Final
Pretrial Conference, counsel must email the Final Pretrial Statement; Exhibit
List and Witness List for each party; and Expert Reports to
ndd_J−Senechal@ndd.uscourts.gov. Trial Memorandum due at least 7 days
prior to trial. Deposition designations due at least 14 days prior to trial.
Additional deposition designations by opposing parties due 7 days prior to
trial. Objections to deposition designations due 4 days prior to trial. Jury
Instructions due at least 7 days prior to trial. Motions in limine due 30 days
prior to trial. Additional deadlines and details contained in the Order. Final
Pretrial Conference set for 5/30/2023 at 02:00 PM in Chambers before
Magistrate Judge Alice R. Senechal. (AS) (Entered: 09/30/2022)

09/30/2022 35 
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https://ecf.ndd.uscourts.gov/doc1/13711869591?caseid=49909&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711835578?caseid=49909&de_seq_num=81&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711835578?caseid=49909&de_seq_num=81&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711875880?caseid=49909&de_seq_num=138&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701807254?caseid=49909&de_seq_num=20&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711900492?caseid=49909&de_seq_num=143&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711907420?caseid=49909&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1


NOTICE of Hearing: Bench Trial set for 6/12/2023 at 09:00 AM in Fargo
Courtroom 1 before Chief Judge Peter D. Welte. (Trial Est. 5 Days). (AS)
(Entered: 09/30/2022)

11/10/2022 36 NOTICE of Appearance by Nicole Hansen on behalf of Collette Brown,
Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of
Chippewa Indians (Hansen, Nicole) (Entered: 11/10/2022)

11/17/2022 37 MOTION to Quash by William R. Devlin, North Dakota Legislative
Assembly. (Porsborg, Scott) (Entered: 11/17/2022)

11/17/2022 38 MEMORANDUM in Support re 37 MOTION to Quash filed by William R.
Devlin, North Dakota Legislative Assembly. (Attachments: # 1 Exhibit A −
Subpoena to Testify at a Deposition in a Civil Action, # 2 Exhibit B −
Subpoena to Produce Documents, Information, or Objects or to Permit
Inspection of Premises in a Civil Action)(Porsborg, Scott) (Entered:
11/17/2022)

11/28/2022 39 MOTION for Extension of Time to Complete Discovery (Unopposed) by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. (Attachments: # 1 Proposed
Order)(Gaber, Mark) (Entered: 11/28/2022)

11/29/2022 40 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting
unopposed 39 Motion for Extension of Time to Complete Discovery. The
deadline to file discovery motions related to third−party subpoenas is extended
to 12/22/2022. The deadline for plaintiffs to respond to defendant's discovery
requests is extended to 12/15/2022. The discovery deadline as to the
deposition of Representative Bill Devlin is stayed pending a ruling on the
pending motion to quash. The fact discovery deadline is extended until
12/22/2022. (AS) (Entered: 11/29/2022)

11/29/2022 Set/Reset Scheduling Order Deadlines: Discovery due by 12/22/2022. See
Order at 40 . (sj) (Entered: 11/29/2022)

12/01/2022 41 RESPONSE to Motion re 37 MOTION to Quash filed by Collette Brown,
Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of
Chippewa Indians. (Gaber, Mark) (Entered: 12/01/2022)

12/06/2022 42 MOTION for Leave to File Supplemental Complaint (Unopposed) by Collette
Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain
Band of Chippewa Indians. (Attachments: # 1 Proposed Supplemental
Complaint, # 2 Proposed Order)(Gaber, Mark) Modified to clarify attachment
description on 12/7/2022 (sc). (Entered: 12/06/2022)

12/07/2022 DOCKET CORRECTION re: 42 MOTION for Leave to File Supplemental
Complaint (Unopposed). Clerk's office added more complete description to
attachment. (sc) (Entered: 12/07/2022)

12/07/2022 43 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting 42
Unopposed Motion for Leave to File. Counsel is directed to file the
supplemental complaint. (KT) (Entered: 12/07/2022)

12/07/2022 44 AMENDED COMPLAINT (Supplemental Complaint) against Alvin Jaeger
filed by Zachery S. King, Collette Brown, Wesley Davis, Spirit Lake Tribe,
Turtle Mountain Band of Chippewa Indians.(Gaber, Mark) (Entered:
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https://ecf.ndd.uscourts.gov/doc1/13711924946?caseid=49909&de_seq_num=149&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927320?caseid=49909&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701927329?caseid=49909&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927320?caseid=49909&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927330?caseid=49909&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927331?caseid=49909&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701930635?caseid=49909&de_seq_num=169&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711930636?caseid=49909&de_seq_num=169&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701930635?caseid=49909&de_seq_num=169&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711932466?caseid=49909&de_seq_num=175&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927320?caseid=49909&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701933782?caseid=49909&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711933783?caseid=49909&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711933784?caseid=49909&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701933782?caseid=49909&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701933782?caseid=49909&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711934698?caseid=49909&de_seq_num=184&hdr=1&pdf_header=1&pdf_toggle_possible=1


12/07/2022)

12/08/2022 45 REPLY to Response to Motion re 37 MOTION to Quash filed by William R.
Devlin, North Dakota Legislative Assembly. (Porsborg, Scott) (Entered:
12/08/2022)

12/12/2022 46 NOTICE of Appearance by Bradley Neuman Wiederholt on behalf of Alvin
Jaeger (Wiederholt, Bradley) (Entered: 12/12/2022)

12/22/2022 47 MOTION Enforce Third−Party Subpoenas by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Attachments: # 1 Exhibit 1: Defendants' Rule 26(a)(1) Disclosures, #
2 Exhibit 2: Initial Objections, # 3 Exhibit 3: Nov. 9 Email from S. Porsborg, #
4 Exhibit 4: Supplemental Objections, # 5 Exhibit 5: May 5, 2022 PI Hr'g Tr.
Excerpt, # 6 Exhibit 6: Henderson Deposition Transcript, # 7 Exhibit 7: Walen
Deposition Transcript, # 8 Exhibit 8: Subpoena Compilation, # 9 Proposed
Order)(Gaber, Mark) (Attachment 6 and 7 replaced on 12/23/2022) (sc).
Modified to replace attachments 6 and 7 to enlarge headers on 12/23/2022.
NEF regenerated (sc). (Entered: 12/22/2022)

12/22/2022 48 ORDER by Magistrate Judge Alice R. Senechal denying 37 Motion to Quash.
(AS) (Entered: 12/22/2022)

01/05/2023 49 APPEAL OF MAGISTRATE JUDGE DECISION to District Judge by
William R. Devlin, North Dakota Legislative Assembly re 48 Order on Motion
to Quash (Porsborg, Scott) (Entered: 01/05/2023)

01/05/2023 50 RESPONSE to Motion re 47 MOTION Enforce Third−Party Subpoenas filed
by William R. Devlin, North Dakota Legislative Assembly. (Attachments: # 1
Exhibit 1 − Supplemental Privilege Log)(Porsborg, Scott) Modified on
1/6/2023 to add exhibit number. (jb) (Entered: 01/05/2023)

01/06/2023 DOCKET CORRECTION re: 50 Response. Clerk's office added exhibit
number to attachment. (jb) (Entered: 01/06/2023)

01/06/2023 51 ANSWER to 44 Amended Complaint by Alvin Jaeger.(Phillips, David)
(Entered: 01/06/2023)

01/11/2023 52 AFFIDAVIT of Emily Thompson re 50 Response to Motion, by William R.
Devlin, North Dakota Legislative Assembly. (Porsborg, Scott) (Entered:
01/11/2023)

01/12/2023 53 REPLY to Response to Motion re 47 MOTION Enforce Third−Party
Subpoenas filed by Collette Brown, Wesley Davis, Zachery S. King, Spirit
Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Attachments: # 1
Exhibit 1 (Jan. 11, 2023 Email to S. Porsborg))(Gaber, Mark) (Entered:
01/12/2023)

01/17/2023 54 MOTION for Extension of Time to File Response/Reply as to 49 APPEAL OF
MAGISTRATE JUDGE DECISION to District Judge by William R. Devlin,
North Dakota Legislative Assembly re 48 Order on Motion to Quash
(Consented Motion) by Collette Brown, Wesley Davis, Zachery S. King, Spirit
Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Attachments: # 1
Proposed Order)(Gaber, Mark) (Entered: 01/17/2023)

01/18/2023 55 
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https://ecf.ndd.uscourts.gov/doc1/13711935389?caseid=49909&de_seq_num=186&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927320?caseid=49909&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711936398?caseid=49909&de_seq_num=189&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701940594?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940595?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940596?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940597?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940598?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940599?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940600?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940601?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940602?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940603?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940638?caseid=49909&de_seq_num=194&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711927320?caseid=49909&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711944129?caseid=49909&de_seq_num=196&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940638?caseid=49909&de_seq_num=194&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701944138?caseid=49909&de_seq_num=199&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701940594?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711944139?caseid=49909&de_seq_num=199&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701944138?caseid=49909&de_seq_num=199&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711944688?caseid=49909&de_seq_num=204&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711934698?caseid=49909&de_seq_num=184&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711946529?caseid=49909&de_seq_num=206&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701944138?caseid=49909&de_seq_num=199&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701947412?caseid=49909&de_seq_num=209&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701940594?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711947413?caseid=49909&de_seq_num=209&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701948518?caseid=49909&de_seq_num=217&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711944129?caseid=49909&de_seq_num=196&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711940638?caseid=49909&de_seq_num=194&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711948519?caseid=49909&de_seq_num=217&hdr=1&pdf_header=1&pdf_toggle_possible=1


(Text Only) ORDER by Magistrate Judge Alice R. Senechal granting
unopposed 54 Motion for Extension of Time to File Response re: 49 APPEAL
OF MAGISTRATE JUDGE DECISION to District Judge. Response due by
1/19/2023. (AS) (Entered: 01/18/2023)

01/19/2023 56 RESPONSE to Motion re 49 APPEAL OF MAGISTRATE JUDGE
DECISION to District Judge by William R. Devlin, North Dakota Legislative
Assembly re 48 Order on Motion to Quash filed by Collette Brown, Wesley
Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Gaber, Mark) (Entered: 01/19/2023)

01/24/2023 57 (Text Only) ORDER by Magistrate Judge Alice R. Senechal. In accordance
with Federal Rule of Civil Procedure 25(d), the Clerk's office is directed to
substitute Secretary of State Michael Howe for Alvin Jaeger as defendant.
(KT) (Entered: 01/24/2023)

02/01/2023 58 MOTION for Summary Judgment by Michael Howe. (Phillips, David)
(Entered: 02/01/2023)

02/01/2023 59 MEMORANDUM in Support re 58 MOTION for Summary Judgment filed by
Michael Howe. (Phillips, David) (Entered: 02/01/2023)

02/01/2023 60 AFFIDAVIT of David R. Phillips re 59 MEMORANDUM in Support by
Michael Howe. (Attachments: # 1 Exhibit 1 − House Bill 1397, # 2 Exhibit 2 −
Meeting Minutes of July 29, 2021 Redistricting Committee Meeting, # 3
Exhibit 3− meetings minutes of the August 17, 2021 Tribal and State Relations
Committee meeting, # 4 Exhibit 4−written testimony of Nicole Donaghy,
Executive Director of the North Dakota Native Vote, provided at the August
17, 2021 Tribal and State Relations Committee meeting, # 5 Exhibit
5−meetings minutes of the August 26, 2021 Redistricting Committee meeting,
# 6 Exhibit 6−presentation provided by Ben Williams from the National
Conference of State Legislatures., # 7 Exhibit 7−Legislative Redistricting
Background Memorandum presented by Emily Thompson from the North
Dakota Legislative Council at the August 26, 2021 Redistricting Committee
meeting, # 8 Exhibit 8−visual illustration of constitutional and statutory
mapping requirements presented by Emily Thompson, # 9 Exhibit 9−written
testimony of Collette Brown, Gaming Commission Executive Director at the
Spirit Lake Casino and Resort, provided at the August 26, 2021 Redistricting
Committee meeting, # 10 Exhibit 10−written testimony of Karen Ehrens,
Secretary of the League of Women Voters of North Dakota, provided at the
August 26, 2021 Redistricting Committee meeting, # 11 Exhibit 11−written
testimony of Matt Perdue, on behalf of North Dakota Farmers Union, provided
at the August 26, 2021 Redistricting Committee meeting, # 12 Exhibit
12−written testimony of Rick Gion, Director of North Dakota Voters First,
provided at the August 26, 2021 Redistricting Committee Meeting, # 13
Exhibit 13−meeting minutes of the August 31, 2021 Tribal and State Relations
Committee meeting, # 14 Exhibit 14−meeting minutes of the September 1,
2021 Tribal and State Relations Committee meeting, # 15 Exhibit 15−meeting
minutes of the September 8, 2023 Redistricting Committee meeting, # 16
Exhibit 16−meeting minutes of the September 15−16, 2021 Redistricting
Committee meeting, # 17 Exhibit 17−written testimony provided by Nichole
Donaghy, Executive Director of North Dakota Native Vote, provided at the
September 15−16, 2021 Redistricting Commission meeting, # 18 Exhibit
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https://ecf.ndd.uscourts.gov/doc1/13711955767?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955768?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955769?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955770?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955771?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13711955776?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955777?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955778?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955779?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955780?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955781?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
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18−written testimony of Collette Brown, Gaming Commission Executive
Director at the Spirit Lake Casino and Resort, provided at the September
15−16, 2021 Redistricting Commission meeting, # 19 Exhibit 19−written
testimony of Mike Faith, Chairman for the Standing Rock Sioux Tribe,
provided at the September 15−16, 2021 Redistricting Committee meeting, #
20 Exhibit 20−written testimony of Charles Walker, Councilman for the
Standing Rock Sioux Tribe, provided at the September 15−16, 2021
Redistricting Committee, # 21 Exhibit 21−meeting minutes of the September
22−23,2021 Redistricting Committee meeting, # 22 Exhibit 22−presentation
on legal considerations for subdistricting provided by attorney Claire Ness
from the North Dakota Legislative Council, # 23 Exhibit 23−written testimony
of Mark Fox, Chairman of the Tribal Business Council of the Mandan, Hidatsa
and Arikara Nation, provided at the September 22−23, 2021 Redistricting
Committee meeting, # 24 Exhibit 24−meeting minutes of the September
28−29, 2021 Redistricting Committee meeting, # 25 Exhibit 25−written
testimony of Mike Faith provided at the September 28−29, 2021 Redistricting
Committee Meeting, # 26 Exhibit 26−written testimony of Mark Fox provided
at the September 28−29, 2021 Redistricting Committee meeting, # 27 Exhibit
27−written testimony of Douglas Yankton provided at the September 28−29,
2021 Redistricting Committee meeting, # 28 Exhibit 28−written testimony of
Lisa DeVille provided at the September 28−29, 2021 Redistricting Committee
meeting, # 29 Exhibit 29−email correspondence from Claire Ness to the
Redistricting Committee members providing summaries of various court cases
relating to Section 2 of the Voting Rights Act, # 30 Exhibit 30−Redistricting
Committee final report regarding redistricting submitted to the legislative
management, # 31 Exhibit 31−Governor Doug Burgums Executive Order
2021−17, # 32 Exhibit 32−meeting minutes of the November 8, 2021 Joint
Redistricting Committee meeting, # 33 Exhibit 33−select maps of the final
statewide redistricting recommended by the Redistricting Committee, # 34
Exhibit 34−Expert Report of Dr. Loren Collingwood, # 35 Exhibit 35−Expert
Report of Dr. Trey Hood, # 36 Exhibit 36−North Dakota Legislative Council
memorandum regarding reservation populations, # 37 Exhibit 37−North
Dakota Legislative Council memorandum regarding the 2020 Census
population change)(Phillips, David) (Entered: 02/01/2023)

02/07/2023 61 MOTION for Extension of Time to File Response/Reply as to 58 MOTION
for Summary Judgment (Consented Motion) by Collette Brown, Wesley
Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Attachments: # 1 Proposed Order)(Gaber, Mark) (Entered:
02/07/2023)

02/08/2023 62 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting 61
Unopposed Motion for Extension of Time to File Response/Reply as to 58
MOTION for Summary Judgment. Plaintiffs' Response due by 3/1/2023.
Defendants' Reply due by 3/15/2023. (KT) (Entered: 02/08/2023)

02/10/2023 63 ORDER by Magistrate Judge Alice R. Senechal granting 47 Motion to Enforce
Third−Party Subpoenas. (KT) (Entered: 02/10/2023)

02/24/2023 64 APPEAL OF MAGISTRATE JUDGE DECISION to District Judge by
William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe, North Dakota
Legislative Assembly, Nicole Poolman, Richard Wardner, Claire Ness re 63
Order on Motion for Miscellaneous Relief (Porsborg, Scott) Modified on
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https://ecf.ndd.uscourts.gov/doc1/13711955793?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955794?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955795?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955796?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955797?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955798?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955799?caseid=49909&de_seq_num=237&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13711955758?caseid=49909&de_seq_num=232&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711957926?caseid=49909&de_seq_num=263&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13711955758?caseid=49909&de_seq_num=232&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711959281?caseid=49909&de_seq_num=269&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701940594?caseid=49909&de_seq_num=192&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711964387?caseid=49909&de_seq_num=271&hdr=1&pdf_header=1&pdf_toggle_possible=1
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2/24/2023 to add filer (Claire Ness). Regenerated NEF. (jb) (Entered:
02/24/2023)

03/01/2023 65 RESPONSE to Motion re 58 MOTION for Summary Judgment filed by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. (Attachments: # 1 Gaber Declaration, #
2 Exhibit 1: Collingwood Initial Report, # 3 Exhibit 2: Collingwood Rebuttal
Report, # 4 Exhibit 3: Hood Deposition Transcript, # 5 Exhibit 4: Azure
Declaration, # 6 Exhibit 5: Yankton Declaration, # 7 Exhibit 6: Brown
Declaration, # 8 Exhibit 7: Davis Declaration, # 9 Exhibit 8: King Declaration,
# 10 Exhibit 9: ND Legislative Council Population Changes Summary, # 11
Exhibit 10: N.D. Sec'y of State Election Results District 9, # 12 Exhibit 11:
N.D. Sec'y of State Election Results District 9A, # 13 Exhibit 12: N.D. Sec'y
of State Election Results District 9B, # 14 Exhibit 13: N.D. Sec'y of State
Election Results District 15, # 15 Exhibit 14: Hood Walen Report, # 16
Exhibit 15: Hood Notes, # 17 Exhibit 16 County Precinct Maps, # 18 Exhibit
17: N.D. Legislative Council District 4A Data, # 19 Exhibit 18: Texas
Legislative Council Plan 1374C, # 20 Exhibit 19: Nov. 9 2021 Committee
Meeting, # 21 Exhibit 20: W. McCool Report)(Gaber, Mark) (Attachment 16
replaced on 3/2/2023 to shrink document to remove overlapping headers) NEF
Regenerated (mf) (Entered: 03/01/2023)

03/03/2023 66 RESPONSE to Motion re 64 APPEAL OF MAGISTRATE JUDGE
DECISION to District Judge by William R. Devlin, Ray Holmberg, Terry
Jones, Michael Nathe, North Dakota Legislative Assembly, Nicole Poolman,
Richard Wardner re 63 Order on Motion for Miscellaneous Relief filed by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. (Gaber, Mark) (Entered: 03/03/2023)

03/03/2023 67 MOTION to Expedite Discovery Appeals by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Attachments: # 1 Proposed Order)(Gaber, Mark) (Entered:
03/03/2023)

03/10/2023 68 REPLY to Response to Motion re 64 APPEAL OF MAGISTRATE JUDGE
DECISION to District Judge by William R. Devlin, Ray Holmberg, Terry
Jones, Michael Nathe, North Dakota Legislative Assembly, Nicole Poolman,
Richard Wardner re 63 Order on Motion for Miscellaneous Relief filed by
William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe, Claire Ness,
North Dakota Legislative Assembly, Nicole Poolman, Richard Wardner.
(Porsborg, Scott) (Entered: 03/10/2023)

03/10/2023 69 RESPONSE to Motion re 67 MOTION to Expedite Discovery Appeals filed
by William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe, Claire
Ness, North Dakota Legislative Assembly, Nicole Poolman, Richard Wardner.
(Porsborg, Scott) (Entered: 03/10/2023)

03/10/2023 70 AFFIDAVIT of Scott K. Porsborg re 69 Response to Motion, by William R.
Devlin, Ray Holmberg, Terry Jones, Michael Nathe, Claire Ness, North
Dakota Legislative Assembly, Nicole Poolman, Richard Wardner.
(Attachments: # 1 Exhibit 1 − Ms. Danahy's Email to Counsel, dated
3.2.23)(Porsborg, Scott) Modified on 3/13/2023 to add exhibit number. (jb)
(Entered: 03/10/2023)
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https://ecf.ndd.uscourts.gov/doc1/13711966226?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966227?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966228?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966229?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966230?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966231?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966232?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966233?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711966234?caseid=49909&de_seq_num=278&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711967523?caseid=49909&de_seq_num=281&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711964387?caseid=49909&de_seq_num=271&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711959281?caseid=49909&de_seq_num=269&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701967526?caseid=49909&de_seq_num=284&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711967527?caseid=49909&de_seq_num=284&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711970106?caseid=49909&de_seq_num=286&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711964387?caseid=49909&de_seq_num=271&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711959281?caseid=49909&de_seq_num=269&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711970116?caseid=49909&de_seq_num=289&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701967526?caseid=49909&de_seq_num=284&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701970127?caseid=49909&de_seq_num=292&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711970116?caseid=49909&de_seq_num=289&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711970128?caseid=49909&de_seq_num=292&hdr=1&pdf_header=1&pdf_toggle_possible=1


03/13/2023 DOCKET CORRECTION re: 70 Affidavit of Scott Porsborg. Clerk's office
added exhibit number to attachment. (jb) (Entered: 03/13/2023)

03/14/2023 71 ORDER by Chief Judge Peter D. Welte denying 49 Appeal of Magistrate
Judge Decision to District Judge. (EA) (Entered: 03/14/2023)

03/14/2023 72 ORDER by Chief Judge Peter D. Welte denying 64 Appeal of Magistrate
Judge Decision to District Judge and finding as moot 67 Motion to Expedite.
(EA) (Entered: 03/14/2023)

03/15/2023 73 REPLY to Response to Motion re 58 MOTION for Summary Judgment filed
by Michael Howe. (Phillips, David) (Entered: 03/15/2023)

03/15/2023 74 AFFIDAVIT of David R. Phillips re 73 Reply to Response to Motion by
Michael Howe. (Attachments: # 1 Exhibit 38 −deposition transcript of Dr.
Loren Collingwood taken on March 6, 2023, # 2 Exhibit 39−transcript of the
September 15, 2021 North Dakota Legislative Assembly Redistricting
Committee Meeting, # 3 Exhibit 40−Expert Report of Dr. Loren Collingwood
dated January 17, 2023 issued for the case entitled Charles Walen, et. al. v.
Doug Burgum, et al., Case No. 1:22−cv−00031)(Phillips, David) (Entered:
03/15/2023)

03/22/2023 75 MOTION Set Deadline for Compliance with Third Party Subpoenas by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. (Attachments: # 1 Proposed
Order)(Gaber, Mark) (Entered: 03/22/2023)

03/23/2023 76 (Text Only) ORDER by Magistrate Judge Alice R. Senechal re: 75 MOTION
to Set Deadline for Compliance with Third Party Subpoenas. Any response to
the motion is due by close of business on 3/27/2023. (AS) (Entered:
03/23/2023)

03/27/2023 77 AFFIDAVIT of Emily Thompson (Second) re 50 Response to Motion by
William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe, Claire Ness,
North Dakota Legislative Assembly, Nicole Poolman, Richard Wardner.
(Porsborg, Scott) Modified on 3/28/2023 to add link. (jb) (Entered:
03/27/2023)

03/27/2023 78 RESPONSE to Motion re 75 MOTION Set Deadline for Compliance with
Third Party Subpoenas filed by William R. Devlin, Ray Holmberg, Terry
Jones, Michael Nathe, Claire Ness, North Dakota Legislative Assembly,
Nicole Poolman, Richard Wardner. (Porsborg, Scott) (Entered: 03/27/2023)

03/27/2023 80 NOTICE OF INTERLOCUTORY APPEAL as to 71 Order on Appeal of
Magistrate Judge Decision to District Judge, 72 Order on Appeal of Magistrate
Judge Decision to District Judge, Order on Motion to Expedite by William R.
Devlin, Ray Holmberg, Terry Jones, Michael Nathe, Claire Ness, North
Dakota Legislative Assembly, Nicole Poolman, Richard Wardner. Filing fee $
505. (pb) (Entered: 03/28/2023)

03/27/2023 82 MOTION to Stay, MOTION to Expedite by William R. Devlin, Ray
Holmberg, Terry Jones, Michael Nathe, Claire Ness, North Dakota Legislative
Assembly, Nicole Poolman, Richard Wardner. See document 78 . (jb)
(Entered: 03/28/2023)

03/27/2023 83 
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https://ecf.ndd.uscourts.gov/doc1/13711955758?caseid=49909&de_seq_num=232&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701972409?caseid=49909&de_seq_num=305&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711972403?caseid=49909&de_seq_num=302&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13711971471?caseid=49909&de_seq_num=297&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711971522?caseid=49909&de_seq_num=299&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976802?caseid=49909&de_seq_num=316&hdr=1&pdf_header=1&pdf_toggle_possible=1


MEMORANDUM in Support re 82 MOTION to StayMOTION to Expedite
filed by William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe,
Claire Ness, North Dakota Legislative Assembly, Nicole Poolman, Richard
Wardner. See document 78 . (jb) (Entered: 03/28/2023)

03/28/2023 DOCKET CORRECTION re: 79 NOTICE OF APPEAL. Wrong event
selected. Clerk's Office restricted access and refiled as NOTICE OF
INTERLOCUTORY APPEAL at 80 . (pb) (Entered: 03/28/2023)

03/28/2023 81 Transmittal of Notice of Appeal Supplement to 8th Circuit Court of Appeals re
80 Notice of Interlocutory Appeal, (pb) (Entered: 03/28/2023)

03/28/2023 DOCKET CORRECTION re: 77 Affidavit of Emily Thompson (Second).
Clerk's office added link; re: 78 Response to Motion. Multiple relief document
filed as one relief. Clerk's office filed Motion to Stay and Motion to Expedite
at 82 and filed Memorandum in Support at 83 . (jb) (Entered: 03/28/2023)

03/28/2023 84 REPLY to Response to Motion re 75 MOTION Set Deadline for Compliance
with Third Party Subpoenas filed by Collette Brown, Wesley Davis, Zachery
S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians.
(Gaber, Mark) Modified on 3/29/2023 to remove link (cjs). (Entered:
03/28/2023)

03/28/2023 85 RESPONSE to Motion re 82 MOTION to StayMOTION to Expedite filed by
Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle
Mountain Band of Chippewa Indians. See document 84 . (cjs) (Entered:
03/29/2023)

03/29/2023 DOCKET CORRECTION re: 84 Reply to Response to Motion. Clerk's Office
removed link. (cjs) (Entered: 03/29/2023)

03/29/2023 USCA Case Number 23−1597 for 80 Notice of Interlocutory Appeal. (sj)
(Entered: 03/29/2023)

03/30/2023 86 REPLY to Response to Motion re 82 MOTION to StayMOTION to Expedite
filed by William R. Devlin, Ray Holmberg, Terry Jones, Michael Nathe,
Claire Ness, North Dakota Legislative Assembly, Nicole Poolman, Richard
Wardner. (Porsborg, Scott) (Entered: 03/30/2023)

04/03/2023 87 USCA JUDGMENT as to 80 Notice of Interlocutory Appeal, filed by Nicole
Poolman, Richard Wardner, Michael Nathe, Terry Jones, North Dakota
Legislative Assembly, Ray Holmberg, William R. Devlin, Claire Ness. The
court has carefully reviewed the original file of the United States District
Court and orders that this appeal be dismissed for lack of jurisdiction. (sc)
(Entered: 04/03/2023)

04/05/2023 88 NOTICE of Change of Address by Michael Stephen Carter (Carter, Michael)
(Entered: 04/05/2023)

04/10/2023 89 ORDER by Chief Judge Peter D. Welte denying 58 Motion for Summary
Judgment. (EA) (Entered: 04/10/2023)

04/11/2023 90 ORDER by Chief Judge Peter D. Welte granting 75 Motion to Set Deadlines
for Compliance with Third Party Subpoenas and denying 82 Motion to Stay.
(EA) (Entered: 04/11/2023)
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https://ecf.ndd.uscourts.gov/doc1/13711976805?caseid=49909&de_seq_num=319&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976868?caseid=49909&de_seq_num=326&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976879?caseid=49909&de_seq_num=333&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976868?caseid=49909&de_seq_num=326&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976799?caseid=49909&de_seq_num=314&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976802?caseid=49909&de_seq_num=316&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711977106?caseid=49909&de_seq_num=345&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701975363?caseid=49909&de_seq_num=308&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711977106?caseid=49909&de_seq_num=345&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711977106?caseid=49909&de_seq_num=345&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976868?caseid=49909&de_seq_num=326&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711978606?caseid=49909&de_seq_num=360&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711980023?caseid=49909&de_seq_num=364&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976868?caseid=49909&de_seq_num=326&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711980793?caseid=49909&de_seq_num=367&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711981862?caseid=49909&de_seq_num=369&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711955758?caseid=49909&de_seq_num=232&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711982595?caseid=49909&de_seq_num=371&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701975363?caseid=49909&de_seq_num=308&hdr=1&pdf_header=1&pdf_toggle_possible=1


04/17/2023 91 NOTICE of USCA Order staying 90 Order pending disposition of the Petition
for Writ of Mandamus (USCA8: 23−1600). (sc) (Entered: 04/17/2023)

04/24/2023 92 MANDATE of USCA as to 80 Notice of Interlocutory Appeal, filed by Nicole
Poolman, Richard Wardner, Michael Nathe, Terry Jones, North Dakota
Legislative Assembly, Ray Holmberg, William R. Devlin, Claire Ness (sj)
(Entered: 04/24/2023)

05/12/2023 93 MOTION in Limine by Michael Howe. (Phillips, David) (Entered:
05/12/2023)

05/12/2023 94 MEMORANDUM in Support re 93 MOTION in Limine filed by Michael
Howe. (Phillips, David) (Entered: 05/12/2023)

05/12/2023 95 AFFIDAVIT of David R. Phillips re 94 MEMORANDUM in Support by
Michael Howe. (Attachments: # 1 Exhibit 1 − Deposition transcript of Weston
McCool taken on February 16, 2023, # 2 Exhibit 2 − Plaintiffs' Rule 26(a)
Initial Disclosures, # 3 Exhibit 3 − Plaintiffs' Second Set of Supplemental
Disclosures)(Phillips, David) (Entered: 05/12/2023)

05/12/2023 96 MOTION in Limine by Collette Brown, Wesley Davis, Zachery S. King,
Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Gaber, Mark)
(Entered: 05/12/2023)

05/12/2023 97 MEMORANDUM in Support re 96 MOTION in Limine filed by Collette
Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain
Band of Chippewa Indians. (Attachments: # 1 Exhibit 1: Defendant's
Supplemental Disclosures, # 2 Exhibit 2: Defendant's Initial Disclosures, # 3
Exhibit 3: Defendant's Expert Disclosures)(Gaber, Mark) (Entered:
05/12/2023)

05/22/2023 98 RESPONSE to Motion re 93 MOTION in Limine filed by Collette Brown,
Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of
Chippewa Indians. (Attachments: # 1 Declaration of Mark P. Gaber, # 2
Exhibit 1: Order, Perez v. Texas, # 3 Exhibit 2: Declaration of David G.
Bradlee, # 4 Exhibit 3: Declaration of Dr. Loren Collingwood, # 5 Exhibit 4:
Memorandum from Bernard Grofman, Ph.D. and Sean Trende to Virginia
Supreme Court, # 6 Exhibit 5: Special Master Report of Bernard Grofman,
Ph.D., Holloway v. City of Virginia Beach, # 7 Exhibit 6: N.D. Legislative
Redistricting Committee Meeting Transcript (Aug. 26, 2021), # 8 Exhibit 7:
Declaration of Washington Redistricting Committee Chair Sarah Augustine,
Washington Supreme Court, # 9 Exhibit 8: Email from Clark Benson to Dr.
Trey Hood III)(Gaber, Mark) (Attachment 2, 6, and 9 replaced on 5/23/2023 to
remove double headers). Regenerated on 5/23/2023 (mf) (Entered:
05/22/2023)

05/24/2023 99 RESPONSE to Motion re 96 MOTION in Limine filed by Michael Howe.
(Phillips, David) (Entered: 05/24/2023)

05/24/2023 100 AFFIDAVIT of David R. Phillips re 99 Response to Motion by Michael
Howe. (Attachments: # 1 Exhibit A − Transcript of the Deposition of Daniel
McCool, # 2 Exhibit B − Plaintiff Turtle Mountain Band of Chippewa Indians
Answer to Defendant's Interrogatories and Requests for Production of
Documents to Plaintiffs (Set No.1), # 3 Exhibit C − Plaintiff Spirit Lake
Tribe−s Answer to Defendant's Interrogatories and Requests for Production of
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https://ecf.ndd.uscourts.gov/doc1/13711985341?caseid=49909&de_seq_num=375&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711982595?caseid=49909&de_seq_num=371&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711987479?caseid=49909&de_seq_num=380&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711976868?caseid=49909&de_seq_num=326&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995366?caseid=49909&de_seq_num=383&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995369?caseid=49909&de_seq_num=385&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995366?caseid=49909&de_seq_num=383&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701995374?caseid=49909&de_seq_num=388&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995369?caseid=49909&de_seq_num=385&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995375?caseid=49909&de_seq_num=388&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995376?caseid=49909&de_seq_num=388&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995377?caseid=49909&de_seq_num=388&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995417?caseid=49909&de_seq_num=391&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701995420?caseid=49909&de_seq_num=393&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995417?caseid=49909&de_seq_num=391&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995421?caseid=49909&de_seq_num=393&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995422?caseid=49909&de_seq_num=393&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995423?caseid=49909&de_seq_num=393&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13701998861?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995366?caseid=49909&de_seq_num=383&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998862?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998863?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998864?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998865?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998866?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998867?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998868?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998869?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711998870?caseid=49909&de_seq_num=396&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13712000095?caseid=49909&de_seq_num=399&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13711995417?caseid=49909&de_seq_num=391&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13702000103?caseid=49909&de_seq_num=402&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13712000095?caseid=49909&de_seq_num=399&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13712000104?caseid=49909&de_seq_num=402&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13712000105?caseid=49909&de_seq_num=402&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13712000106?caseid=49909&de_seq_num=402&hdr=1&pdf_header=1&pdf_toggle_possible=1


Documents to Plaintiffs (Set No. 1), # 4 Exhibit D − Referenced emails
involving Campbell)(Phillips, David) (Entered: 05/24/2023)

05/30/2023 101 REPLY to Response to Motion re 96 MOTION in Limine filed by Collette
Brown, Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain
Band of Chippewa Indians. (Attachments: # 1 Exhibit 1: Sept. 15, 2021
Redistricting Committee Transcript, # 2 Exhibit 2: 2021 Enacted ND State
House Map, # 3 Exhibit 3: Joint Legislative Redistricting Committee Meeting
Minutes (Nov. 8, 2021), # 4 Exhibit 4: Nov. 8, 2021 Redistricting Committee
Meeting Transcript, # 5 Exhibit 5: Plaintiffs' Privilege Log, # 6 Exhibit 6:
Plaintiffs' Witness List)(Gaber, Mark) (Attachment 1 and 5 replaced on
5/31/2023 to remove overlapping headers) NEF Regenerated on 5/31/2023
(mf) (Entered: 05/30/2023)

05/30/2023 102 REPLY to Response to Motion re 93 MOTION in Limine filed by Michael
Howe. (Phillips, David) (Entered: 05/30/2023)

05/30/2023 103 FINAL PRETRIAL ORDER by Magistrate Judge Alice R. Senechal.
(Attachments: # 1 Plaintiffs' Witness List, # 2 Plaintiffs' Exhibit List, # 3
Defendant's Witness List, # 4 Defendant's Exhibit List). (AS) (Entered:
05/30/2023)

05/30/2023 104 Minute Entry for proceedings held before Magistrate Judge Alice R. Senechal:
Final Pretrial Conference held on 5/30/2023. (DR #230530−000.Turtle
Mountain) (td) (Entered: 05/30/2023)

06/05/2023 105 TRIAL BRIEF by Michael Howe. (Phillips, David) (Entered: 06/05/2023)

06/05/2023 106 TRIAL BRIEF by Collette Brown, Wesley Davis, Zachery S. King, Spirit
Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Attachments: # 1
Exhibit A: Hood Deposition Transcript, # 2 Exhibit B: Defendants' Witness
List)(Gaber, Mark) (Attachment 1 replaced to fix headers on 6/6/2023) (sc).
Modified to replace Attachment 1 on 6/6/2023. NEF regenerated (sc).
(Entered: 06/05/2023)

06/09/2023 107 ORDER by Chief Judge Peter D. Welte denying 93 Motion in Limine;
granting in part and finding as moot in part 96 Motion in Limine (JS) (Entered:
06/09/2023)

06/11/2023 108 STIPULATION of Facts by Collette Brown, Wesley Davis, Zachery S. King,
Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Gaber, Mark)
(Entered: 06/11/2023)

06/12/2023 109 MOTION for Leave to File Offer of Proof by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Gaber, Mark) (Entered: 06/12/2023)

06/12/2023 112 Minute Entry for proceedings held before Chief Judge Peter D. Welte: Bench
Trial held on 6/12−15/2023 (4 days). (Court Reporter rc) (Attachments: # 1
Plaintiffs' Exhibit List, # 2 Defendant's Exhibit List) (lh) (Entered:
06/15/2023)

06/13/2023 110 NOTICE of Appearance by Allison Neswood on behalf of Collette Brown,
Wesley Davis, Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of
Chippewa Indians (Neswood, Allison) (Entered: 06/13/2023)
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https://ecf.ndd.uscourts.gov/doc1/13711995366?caseid=49909&de_seq_num=383&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ndd.uscourts.gov/doc1/13702002569?caseid=49909&de_seq_num=411&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13712002571?caseid=49909&de_seq_num=411&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.ndd.uscourts.gov/doc1/13711995366?caseid=49909&de_seq_num=383&hdr=1&pdf_header=1&pdf_toggle_possible=1
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06/13/2023 111 RESPONSE to Motion re 109 MOTION for Leave to File Offer of Proof filed
by Michael Howe. (Phillips, David) (Entered: 06/13/2023)

06/15/2023 113 (Text Only) ORDER by Chief Judge Peter D. Welte granting 109 Motion for
Leave to File Offer of Proof for the reasons stated on the record. (JS) (Entered:
06/15/2023)

06/16/2023 114 NOTICE OF FILING OF TRANSCRIPT of Bench Trial held June 12−15,
2023 (rc) (Main Document 114 replaced with a non−fillable document on
6/16/2023) (sc). Modified to replace document on 6/16/2023. NEF regenerated
(sc). (Entered: 06/16/2023)

06/16/2023 115 TRANSCRIPT of Bench Trial, Volume I, held on June 12, 2023, before Judge
Peter D. Welte. Court Reporter/Transcriber Ronda Colby, Telephone number
701−530−2309. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through
PACER. Notice of Intent to Request Redaction due 6/23/2023. Redaction
Request due 7/7/2023. Redacted Transcript Deadline set for 7/17/2023.
Release of Transcript Restriction set for 9/14/2023. (rc) (Entered: 06/16/2023)

06/16/2023 116 TRANSCRIPT of Bench Trial, Volume II, held on June 13, 2023 before Judge
Peter D. Welte. Court Reporter/Transcriber Ronda Colby, Telephone number
701−530−2309. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through
PACER. Notice of Intent to Request Redaction due 6/23/2023. Redaction
Request due 7/7/2023. Redacted Transcript Deadline set for 7/17/2023.
Release of Transcript Restriction set for 9/14/2023. (rc) (Entered: 06/16/2023)

06/16/2023 117 TRANSCRIPT of Bench Trial, Volume III, held on June 14, 2023, before
Judge Peter D. Welte. Court Reporter/Transcriber Ronda Colby, Telephone
number 701−530−2309. Transcript may be viewed at the court public terminal
or purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through
PACER. Notice of Intent to Request Redaction due 6/23/2023. Redaction
Request due 7/7/2023. Redacted Transcript Deadline set for 7/17/2023.
Release of Transcript Restriction set for 9/14/2023. (rc) (Entered: 06/16/2023)

06/16/2023 118 TRANSCRIPT of Bench Trial, Volume IV, held on June 15, 2023, before
Judge Peter D. Welte. Court Reporter/Transcriber Ronda Colby, Telephone
number 701−530−2309. Transcript may be viewed at the court public terminal
or purchased through the Court Reporter/Transcriber before the deadline for
Release of Transcript Restriction. After that date it may be obtained through
PACER. Notice of Intent to Request Redaction due 6/23/2023. Redaction
Request due 7/7/2023. Redacted Transcript Deadline set for 7/17/2023.
Release of Transcript Restriction set for 9/14/2023. (rc) (Entered: 06/16/2023)

06/29/2023 119 MOTION for Extension of Time to File Proposed Findings of Fact and
Conclusions of Law (Consented Motion) by Collette Brown, Wesley Davis,
Zachery S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa
Indians. (Attachments: # 1 Proposed Order)(Gaber, Mark) (Entered:
06/29/2023)

06/29/2023 120 
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(Text Only) ORDER by Chief Judge Peter D. Welte granting 119 Motion for
Extension of Time to File. The parties may file their proposed Findings of Fact
and Conclusions of Law on 7/7/2023. (EA) (Entered: 06/29/2023)

07/07/2023 121 MOTION to Withdraw as Attorney by Collette Brown, Wesley Davis, Zachery
S. King, Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians.
(Hansen, Nicole) (Entered: 07/07/2023)

07/07/2023 122 Proposed Findings of Fact by Collette Brown, Wesley Davis, Zachery S. King,
Spirit Lake Tribe, Turtle Mountain Band of Chippewa Indians. (Gaber, Mark)
(Entered: 07/07/2023)

07/07/2023 123 Proposed Findings of Fact by Michael Howe. (Phillips, David) (Entered:
07/07/2023)

07/10/2023 124 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting 121
Motion to Withdraw as Attorney. Attorney Nicole Hansen withdrawn from the
case. (AS) (Entered: 07/10/2023)

11/17/2023 125 MEMORANDUM AND OPINION − FINDINGS OF FACT AND
CONCLUSIONS OF LAW by Chief Judge Peter D. Welte. (EA) (Entered:
11/17/2023)

11/17/2023 126 CLERK'S JUDGMENT. (pb) (Entered: 11/17/2023)

11/27/2023 127 MOTION for Extension of Time to File Motion for Attorneys' Fees, Expenses,
and Costs by Collette Brown, Wesley Davis, Zachery S. King, Spirit Lake
Tribe, Turtle Mountain Band of Chippewa Indians. (Attachments: # 1
Proposed Order)(Gaber, Mark) (Entered: 11/27/2023)

11/28/2023 128 (Text Only) ORDER by Magistrate Judge Alice R. Senechal granting
plaintiffs' unopposed 127 Motion for Extension of Time to File motion for
attorneys' fees, expenses, and costs until after resolution of any appeal or after
the time for any appeal has expired. Plaintiffs shall file a status report within
10 days of resolution of any appeal or within ten days of expiration of the time
for any appeal. (AS) (Entered: 11/28/2023)

12/01/2023 129 NOTICE of Appearance by Philip Axt on behalf of Michael Howe (Axt,
Philip) (Entered: 12/01/2023)

12/04/2023 130 NOTICE OF APPEAL as to 125 MEMORANDUM AND OPINION −
FINDINGS OF FACT AND CONCLUSIONS OF LAW, 126 Clerk's
Judgment by Michael Howe. Filing fee $605. (Phillips, David) Modified to
add link on 12/5/2023 (pb). (Entered: 12/04/2023)

12/04/2023 131 MOTION to Stay re 126 Clerk's Judgment by Michael Howe. (Phillips, David)
(Entered: 12/04/2023)

12/04/2023 132 MEMORANDUM in Support re 131 MOTION to Stay re 126 Clerk's
Judgment filed by Michael Howe. (Phillips, David) (Entered: 12/04/2023)

12/05/2023 DOCKET CORRECTION re: 130 NOTICE OF APPEAL. Clerk's Office
added link. (pb) (Entered: 12/05/2023)

12/05/2023 133 Transmittal of Notice of Appeal Supplement to 8th Circuit Court of Appeals re
130 Notice of Appeal (pb) (Entered: 12/05/2023)
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Plaintiffs Turtle Mountain Band of Chippewa Indians (“Turtle Mountain Tribe”), Spirit 

Lake Tribe (“Spirit Lake Tribe”), Wesley Davis, Zachery S. King, and Collette Brown assert the 

State of North Dakota’s 2021 legislative redistricting plan dilutes Native American voting strength 

by unlawfully packing subdistrict 9A of district 9 with a supermajority of Native Americans and 

cracking the remaining Native American voters in the region into other districts, including district 

15—in violation of Section 2 of the Voting Rights Act of 1965. Defendant Michael Howe, the 

Secretary of State of North Dakota, denies the Section 2 claim, arguing the 2021 redistricting plan 

is lawful.  

Section 2 of the VRA prohibits any “standard, practice, or procedure” that “results in a 

denial or abridgement of the right of any citizen of the United States to vote on account of race or 

color[.]” 52 U.S.C. § 10301(a). It prohibits what the Tribes claim happened here—“the distribution 

of minority voters into districts in a way that dilutes their voting power.” Wis. Legislature v. Wis. 

Elections Comm’n, 142 S. Ct. 1245, 1248 (2022) (citing Thornburg v. Gingles, 478 U.S. 30, 46 

(1986)). In Gingles, the United States Supreme Court identified three preconditions that must be 

initially satisfied to proceed with a Section 2 voter dilution claim: 
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1. The minority group . . . is sufficiently large and geographically compact to 
constitute a majority in a single-member district; 

 
2. The minority group . . . is politically cohesive; and, 

 
3. The white majority votes sufficiently as a bloc to enable it—in the absence 

of special circumstances . . . usually to defeat the minority’s preferred 
candidate. 

 
478 U.S. at 50-51. Failure to prove any of the three preconditions defeats a Section 2 claim. Clay 

v. Bd. of Educ., 90 F.3d 1357, 1362 (8th Cir. 1996). If all preconditions are met, then there is a 

viable voter dilution claim, and the analysis shifts to determining whether, under the totality of the 

circumstances, members of the racial minority group have less opportunity than other members of 

the electorate to participate in the political process and to elect representatives of their choice. 52 

U.S.C. § 10301(b). 

A four-day bench trial was held on June 12, 2023. After consideration of the testimony at 

trial, the exhibits introduced into evidence, the briefs of the parties, and the applicable law, what 

follows are my findings of fact and conclusions of law. And as explained below, the Tribes have 

established a Section 2 violation of the VRA.  

I. FINDINGS OF FACT 

A. The Parties 

Two Tribes and three individual voters make up the Plaintiffs. For the Tribes, the Turtle 

Mountain Tribe is a federally recognized Tribe under 88 Fed. Reg. 2112 (2023), possessing “the 

immunities and privileges available to federally recognized Indian Tribes[.]” Jamie Azure is its 

Chairman. Doc. 117 at 10:25-11:4. The Turtle Mountain Reservation is located entirely within 

Rolette County in northeastern North Dakota and covers 72 square miles. A large portion of Turtle 

Mountain’s trust land is also located in Rolette County. Id. at 13:12-14:23; Id. at 15:11-16:4. The 

Turtle Mountain Tribe has over 34,000 enrolled members, and approximately 19,000 members 
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live on and around the Turtle Mountain Reservation, including on Turtle Mountain trust lands in 

Rolette County. Id. at 13:12-14:23. 

The second Tribe is the Spirit Lake Tribe, which is also a federally recognized Tribe. 

Douglas Yankton, Sr. is its former Chairman. He served as Chairman during the 2021 redistricting 

process. Doc. 115 at 45:12-22. The Spirit Lake Tribe is located on the Spirt Lake Reservation. The 

Spirit Lake Reservation covers approximately 405 square miles, primarily in Benson County in 

northeastern North Dakota. Id. at 47:10-48:2, 55:13-23. The Spirit Lake Tribe has approximately 

7,559 enrolled members, with approximately 4,500 members living on or near the Spirit Lake 

Reservation. Id. at 47:10-48:2.  

Three individual voters join the Tribes as Plaintiffs: Wesley Davis, Zachary King, and 

Collette Brown. Davis and King are enrolled members of the Turtle Mountain Tribe. They live on 

the Turtle Mountain Reservation, are eligible to vote, and plan to continue voting in elections. 

They currently reside in what is now Senate district 9 and House subdistrict 9A. Doc. 108 at 6. 

Brown is an enrolled member of the Spirit Lake Tribe. She lives on the Spirit Lake Reservation, 

is eligible to vote, and plans to continue voting in elections. She resides in district 15. Doc. 116 at 

7:8-9:11. 

The Secretary is sued in his official capacity as Secretary of State of North Dakota. Doc. 

108 at 7. The Secretary is responsible for “supervis[ing] the conduct of elections,” and 

“publish[ing] . . . a map of all legislative districts.” N.D. Cent. Code §§ 16.1-01-01(1) & (2)(a). 

B. North Dakota’s 2021 Redistricting Plan  

Article IV, Section 2 of the North Dakota Constitution requires the state legislature to 

redraw the district boundaries of each legislative district following the Census that happens every 

10 years. The North Dakota Legislative Assembly (“Legislative Assembly”) is required to 
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“guarantee, as nearly as is practicable, that every elector is equal to every other elector in the state 

in the power to cast ballots for legislative candidates.” N.D. Const., Art. IV, Sec. 2. It is also 

required to “fix the number of senators and representatives and divide the state into as many 

senatorial districts of compact and contiguous territory as there are senators” and requires that the 

“senate must be composed of not less than forty nor more than fifty-four members, and the house 

of representatives must be composed of not less than eighty nor more than one hundred eight 

members. These houses are jointly designated as the legislative assembly of the state of North 

Dakota.” Id., Sec. 1. So, one Senator and at least two House members are allocated to each district. 

Section 2 of Article IV allows the House members to be either elected at-large from the district or 

elected from subdistricts created within the district. Id., Sec. 2.  

1. North Dakota’s Legislative Districts Before the 2021 Redistricting 

Recall that the Tribes challenge changes made to districts 9 and 15. For the decade prior to 

the 2021 redistricting, district 9 was entirely within Rolette County. Doc. 108 at 3. It had a Native 

American voting age population (“NVAP”) of 74.4%, did not contain any subdistricts, and 

contained the entirety of the Turtle Mountain Reservation, and its trust land located within Rolette 

County. Id. This map shows the pre-2021 legislative districts in the region:  
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Pl. Ex. 103. 

2. 2021 Redistricting Process and Plan 

As a result of the COVID-19 pandemic, the 2020 Census data was delayed. Doc. 116 at 

149:18-150:2. While waiting for the new data, on April 21, 2021, Governor Burgum signed House 

Bill 1397. It established a legislative management redistricting committee (“Redistricting 

Committee”) that was required to develop and submit a redistricting plan by November 30, 2021, 

along with implementation legislation. Doc. 108 at 1. 

On May 20, 2021, then-Chairman Yankton sent a letter to the Redistricting Committee, 

requesting they schedule public hearings on each of the reservations located within North Dakota. 

Pl. Ex. 155. In response, the North Dakota Tribal and State Relations Committee held a joint 

meeting with the Tribal Council of the Turtle Mountain Tribe at the Turtle Mountain Community 

College on the Turtle Mountain Reservation. Def. Ex. 305; Doc. 108 at 2. 

Redistricting was discussed at the joint meeting for roughly 30 minutes. Def. Ex. 418 at 

17:18-21; Def. Ex. 305. Chairman Azure testified he became aware that redistricting had been 

added to the meeting agenda shortly before the meeting began. Doc. 117 at 29:21-31:24. He 

testified the Tribe had limited information about the 2020 Census population data and the 

discussion focused primarily on a population undercount. Id. at 29:21-31:24. One individual spoke 

in favor of subdistricts generally during the 30-minute discussion. Id. at 70:4-73:19.  

Eventually, on August 12, 2021, the Census Bureau released redistricting data in legacy 

format (meaning the format used in specific redistricting software). Doc. 108 at 2. The Census data 

was released in a user-friendly format to the public on September 16, 2021. Id. at 2. The 

Redistricting Committee held public meetings in Bismarck on August 26, 2021, in Fargo on 

September 8, 2021, and again in Bismarck on September 15 and 16. Additional public meetings 
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of the Redistricting Committee were held in Bismarck on September 22 and 23, and September 28 

and 29. Id. at 3.  

Brown testified on behalf of the Spirit Lake Tribe at the August 26 Redistricting Committee 

meeting. She advocated for the Redistricting Committee to consider tribal input and for the use of 

single member districts to elect representatives to the House. Def. Ex. 327. Brown also encouraged 

the Redistricting Committee to comply with the requirements of the VRA. Id.  

On September 1, 2021, the Tribal and State Relations Committee held a public meeting at 

the Spirit Lake Casino and Resort on the Spirit Lake Reservation and discussed redistricting. Doc. 

108 at 2. Chairman Yankton testified that Spirit Lake may be interested in a legislative subdistrict 

to elect its House member. Def. Ex. 334. At subsequent meetings, representatives of Spirit Lake 

requested a subdistrict. Def. Ex. 351; Def. Ex. 398.  

At its September 28 and 29 meetings, the Redistricting Committee released several 

proposals for creating two subdistricts in district 9. Def. Ex. 405. One proposal extended district 9 

to the east to incorporate population from Towner and Cavalier Counties, created a subdistrict in 

district 9 that generally encompassed the Turtle Mountain Reservation, and placed Spirit Lake in 

an at-large district with no subdistrict. Def. Ex. 408. 

About a month after that proposed plan was introduced, the Tribes each consulted their 

leadership, obtained an analysis of racially polarized voting, created a new proposal for district 9, 

and sent a letter to the Governor and legislative leaders with their proposal. Pl. Ex. 156 at 19-24; 

Doc. 115 at 77:5-79:18; Doc. 117 at 34:14-36:11. The letter stated that the Redistricting 

Committee’s proposal as to district 9, which placed the Turtle Mountain Reservation in a 

subdistrict, was a VRA violation. It also stated that the Turtle Mountain Tribe did not request to 

be placed in a subdistrict. Pl. Ex. 156 at 19-24. Included in the letter was an illustration of an 
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alternative district map, where the Turtle Mountain and Spirit Lake Reservations were placed into 

a single legislative district with no subdistricts. Pl. Ex. 156 at 19-24; Doc. 108 at 4. Effectively, 

this alternative district combined Rolette County with portions of Pierce and Benson Counties, 

instead of combining Rolette County with portions of Towner and Cavalier Counties. Compare Pl. 

Ex. 156 at 19-24 with Def. Ex. 408. The letter stated that voting in the region is racially polarized, 

with Native American voters preferring different candidates than white voters. Id. at 19-24.  

Then, at the November 8, 2021, Redistricting Committee meeting, Senator Richard 

Marcellais, who represented district 9 since his election in 2006, spoke in favor of the Tribes’ 

proposed district. Def. Ex. 429 at 21-23. Representative Marvin Nelson from district 9 also spoke 

in favor of the proposal. Id. at 33-35. Representative Joshua Boschee moved for the adoption of 

an amendment to include the Tribes’ proposal, but the amendment did not pass. Doc. 108 at 4. The 

Redistricting Committee passed and approved its final redistricting plan and report, which 

recommended passing the original proposal involving districts 9 and 15 (extending district 9 to the 

east to incorporate population from Towner and Cavalier Counties, creating a subdistrict in district 

9 encompassing the Turtle Mountain Reservation, and placing Spirit Lake in an at-large district 

with no subdistrict). 

The next day, the House of Representatives debated and passed House Bill 1504, the 

redistricting legislation accompanying the Redistricting Committee’s final plan and report. Id. at 

5. Then the Senate debated House Bill 1504. Senator Marcellais moved for an amendment (similar 

to the one he proposed to the Redistricting Committee), but it did not pass. Id. The Senate passed 

House Bill 1504, which was signed by Governor Burgum on November 11, 2021. Id. 

3. 2021 Redistricting Plan As Enacted  

As enacted, the 2021 redistricting plan created 47 legislative districts and subdivided 

district 9 into single-member House subdistricts 9A and 9B. Id. The plan extended district 9 
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eastward to include portions of Towner and Cavalier Counties, with the Towner County and 

Cavalier County portions included with parts of Rolette County in subdistrict 9B. Pl. Ex. 100. It 

also placed the Turtle Mountain Reservation into Senate district 9 and House subdistrict 9A and 

placed portions of Turtle Mountain trust lands located within Rolette County into House subdistrict 

9B. Doc. 108 at 5. The plan placed the Spirit Lake Reservation in district 15. Doc. 108 at 5.  

According to the 2020 Census, the NVAP of Rolette County is 74.4%. The NVAP of the 

portion of Towner County in district 9 is 2.7%. There is an NVAP of 1.8% in the portion of 

Cavalier County in district 9. Pl. Ex. 1 at 16. Subdistrict 9A has a NVAP of 79.8% and subdistrict 

9B has a NVAP of 32.2%. Pl. Ex. 42 at 7; Doc. 115 at 134:13-19, 136:7-137:25. District 15 has a 

NVAP of 23.1%. Doc. 115 at 135:3-13; Doc. 108 at 4.  

Voters in Senate district 9 and Senate district 15 each elect one Senator. Doc. 108 at 5. 

Voters in House subdistricts 9A and 9B each elect one representative to the House of 

Representatives. Id. Voters in district 15 elect two representatives at-large to the House of 

Representatives. Id. This is the 2021 plan’s map of the legislative districts in northeastern North 

Dakota:  

  

Pl. Ex. 101. 
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C. The Tribes’ Proposed Plans 

In support of their Section 2 claim, the Tribes produced two proposed plans containing 

alternative district configurations that demonstrate the Native American population in northeast 

North Dakota is sufficiently large and geographically compact to constitute an effective majority 

in a single multimember district. This is the first proposed plan:  

 

Pl. Ex. 105. And this is the second proposed plan: 
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Pl. Ex. 106. Both feature a district 9 that has a majority NVAP. The first proposed plan has a 

NVAP of 66.1%, and the second has a NVAP of 69.1%. Doc. 115 at 134:22-135:2, 135:14-17, 

166:1-3.  

D. Trial Testimony and Evidence on Section 2 Claim  

At trial, former Chairman Yankton (Doc. 115 at 41-120), Collette Brown (Doc. 116 at 6-

44), former Senator Richard Marcellais (Doc. 116 at 44-71), former House of Representatives 

member Marvin Nelson (Doc. 116 at 170-189), and Chairman Jamie Azure (Doc. 117 at 10-66) 

testified as fact witnesses for the Tribes. Erika White (Doc. 117 at 186-203) and Bryan Nybakken 

(Doc. 118 at 6-38), two representatives of the Secretary of State’s office, testified as fact witnesses 

for the Secretary.  

Four expert witnesses testified. Dr. Loren Collingwood (Doc. 115 at 120-201), Dr. Daniel 

McCool (Doc. 116 at 72-143), and Dr. Weston McCool (Doc. 116 at 144-170) testified as expert 

witnesses for the Tribes. Dr. M.V. Hood III (Doc. 117 at 72-182) testified as an expert witness for 

the Secretary.  

Former Chairman Yankton testified to the shared representational interests, socioeconomic 

status, and cultural and political values of Turtle Mountain Tribal members and Spirit Lake Tribal 

members. Doc. 115 at 50:24-52:11, 52:24-73:9; Doc. 117 at 22:4-16-27:15, 28:18-25; 50:3-7; 

52:23-53:1, 55:9-12. 115. He also testified as to the political cohesiveness of the Tribes, explaining 

that the voters who live on the Turtle Mountain Reservation and the voters who live on the Spirit 

Lake Reservation vote similarly. Doc. 115 at 52:12-53:25.  

He also testified specifically as to the 2018 election (which is a key point of contention in 

this case), where Native American voter turnout was particularly high. He stated that there were 

unique circumstances that led to increased Native American voter turnout in 2018. Those 
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circumstances included the election being a high-profile race, a backlash by Native American 

voters (who perceived North Dakota as trying to block them from voting by imposing a residential 

address requirement to vote), and the significant national attention and resources that flowed into 

the Tribes following the decision allowing the address requirement to go into effect just before the 

election. He testified that those resources—and resulting high voter turnout among Native 

American voters—was unlike anything he had seen, before or since. Doc. 115 at 80:18-86:17. 

Dr. Loren Collingwood testified next. Doc. 115 at 119. Dr. Collingwood is an Associate 

Professor of Political Science at the University of New Mexico. Id. at 120. He teaches statistical 

programming, along with American politics, among other things. He has published several papers 

on the VRA and is qualified as an expert on voting behavior, race and ethnicity, racially polarized 

voting, map drawing, electoral performance, and redistricting analysis. Id. at 128:7-17. 

Dr. Collingwood’s expert testimony was extensive. He opined on each of the three Gingles 

preconditions. He reviewed the statistical data and analysis he used in reaching his expert 

conclusions as to racially polarized voting, white bloc voting, and the NVAP in the as-enacted 

districts compared to the Tribes’ proposed districts. His expert reports were also admitted and 

received as exhibits. Pl. Ex. 1, 42.  

Dr. Collingwood concluded that all three Gingles preconditions were met in districts 9 and 

15. He found that racially polarized voting is present in North Dakota statewide and specifically 

in districts 9 and 15. He also found that, in statewide elections featuring Native American 

candidates, white voters vote as a bloc to Native American voters in all of the elections analyzed. 

He opined on the NVAP percentages. He further opined that there is racially polarized voting in 

district 9, subdistricts 9A and 9B, and district 15. Doc. 115 at 144-45.  
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Dr. Collingwood also opined on white bloc voting. Id. at 153-66. After wide review of his 

statistical analysis, he concluded that the white voting bloc usually defeats the Native American-

preferred candidate of choice in districts 9, 9B, and 15. Id. 

As to the 2018 election, Dr. Collingwood testified that the election was “an anomalous 

election.” Id. at 156. He noted that he had “never seen any turnout number like this, ever.” Id. As 

a result, he gave the 2018 election results less probative value and less weight, though the results 

were still included in his analysis. Id. at 158.  

Collette Brown testified next for the Tribes. Doc. 116 at 6. Brown is the Gaming 

Commission Executive Director for the Spirit Lake Gaming Commission. Id. at 8. She ran for the 

Senate seat in district 15 in the 2022 election. Id. at 9. She spoke about the need for Native 

American representation and some of the difficulties she faced in her election campaign. Id. at 14. 

Brown also testified about her involvement in the 2021 redistricting process. Id. at 23. She stated 

that the Tribes did not request the subdistricts in district 9A and 9B. Id. at 23.  

Former Senator Richard Marcellais testified next. Marcellais is an enrolled member of the 

Turtle Mountain Tribe and was the elected state Senator for district 9 from 2006-2022. Id. at 45, 

48. He testified that he lost the 2022 election, and that after his loss, there are no Native Americans 

serving in the North Dakota Senate. Id. at 53.  

Dr. Daniel McCool then testified as the second expert witness for the Tribes. Dr. Daniel 

McCool is a political science professor at the University of Utah. He specializes in Native 

American voting rights and Native American water rights. Id. at 73. He opined on the presence of 

the Senate Factors in North Dakota and the impact of the 2021 redistricting plan on Native 

Americans. Id. at 81. He reviewed in detail his expert report and concluded that there was 

substantial evidence of all of the Senate Factors, except factors four and six. Id. at 89-126. He 
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concluded that, under the totality of the circumstances, Native Americans in North Dakota have 

less opportunity than other members of the electorate to participate in the political process and to 

elect representatives of their choice. Id.  

Dr. Weston McCool testified as the third expert witness for the Tribes. He is a National 

Science Foundation post-doctoral research fellow with the Anthropology Department at the 

University of Utah. Id. at 144. His expertise is in quantitative data analysis and analytical methods. 

Id. He opined specifically as to Senate Factor 5. He reviewed his statistical analysis of seven 

socioeconomic variables, including education, employment, and health. Id. at 161. He concluded 

that Native Americans in the counties at issue bear the effects of discrimination along the 

socioeconomic factors articulated by Senate Factor 5, and the disparities serve as obstacles to 

hinder Native Americans’ ability to effectively participate in the political process. Id.  

Next former Representative Marvin Nelson testified. Doc. 116 at 170. He testified as to his 

experience representing Rolette County from 2010 to 2022. Id. at 172.  

The final witness for the Tribes was Turtle Mountain Tribal Chairman Jamie Azure. Doc. 

117 at 11. He testified about the Turtle Mountain Tribe and its membership. Id. at 14. He also 

spoke about the legislative district make-up before the 2021 redistricting plan, relative to the 

Tribes’ Reservations and trust lands. Id. at 17. And as to the 2021 redistricting plan, he testified 

about the Tribes sharing community interests and that the Tribes did not request the subdistricts as 

enacted in district 9. Id. at 19.  

Chairman Azure also spoke at length about the 2018 election. Id. at 20. He discussed the 

record voter turnout that year because of concerns over a voter identification law. He noted there 

was “a lot of attention” and many national resources were directed at the Tribes. Id. He also said 
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he had never seen that level of Native American voter engagement in his life and has not seen it 

since. Id. at 21. 

The first witness for the Secretary was expert witness Dr. M.V. Hood, III. He is a political 

science professor at the University of Georgia and director of the School of Public and 

International Affairs Survey Research Center. Doc. 117 at 72. Dr. Hood is an expert on American 

politics, election administration, southern politics, racial politics, and Senate electoral politics. Id. 

at 75:12-76:7.  

Dr. Hood’s expert testimony was extensive. He reviewed his expert report (Pl. Ex. 81) and 

opined on each of the three Gingles preconditions. Doc. 117 at 72:2-182:20. Notably, he testified 

that he agreed that the first precondition was met but questioned whether there was enough data to 

prove the second precondition. Id. at 89. 

On the third precondition (white bloc voting), he reached a different result than Dr. 

Collingwood. Id. He analyzed the same elections as Dr. Collingwood (Doc. 117 at 83:14-18), 

though he statistically weighed the elections differently, and concluded that white bloc voting was 

not present in district 9 at-large and as-enacted. Id. at 86. He stated that “Gingles 3 is not met 

because the Native American candidate of choice is not typically being defeated by the majority 

white voting bloc.” Id. at 89. Dr. Hood also testified that he did not review the 2022 election results. 

Id. at 162.  

As to the 2018 election, Dr. Hood testified that the Native American turnout in 2018 was 

historically high and that the results should not necessarily be excluded from a performance 

analysis. Dr. Hood testified that those 2018 results “prove[] that Native American turnout can be 

that high” and that if “[i]t was that high in 2018,” it could be that high again. Id. at 86:7-15. 
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Erika White, the North Dakota Election Director, testified next. She spoke about the role 

of the Secretary in North Dakota elections and the processes and deadlines that are imposed on 

state elections by statute. Doc. 117 at 192. She testified too about the redistricting process.  

The Secretary’s final witness was Brian Nybakken, the Elections Systems Administration 

Manager in the Secretary’s Elections Office. Doc. 118 at 6-33. He testified about the elections 

systems in place in North Dakota, auditor training, voter identification requirements, and certain 

election issues pertaining to Native Americans in North Dakota. Id.  

II. CONCLUSIONS OF LAW  

Section 2 of the VRA prohibits any “standard, practice, or procedure” that “results in a 

denial or abridgement of the right of any citizen of the United States to vote on account of race or 

color[.]” 52 U.S.C. § 10301(a). A violation of Section 2 is established if it is shown that “the 

political processes leading to [a] nomination or election” in the jurisdiction “are not equally open 

to participation by [minority voters] in that its members have less opportunity than other members 

of the electorate to participate in the political process and to elect representatives of their choice.” 

Id. § 10301(b). “The essence of a § 2 claim is that a certain electoral law, practice, or structure 

interacts with social and historical conditions to cause an inequality in the opportunities enjoyed 

by minority and white voters to elect their preferred candidates.” Bone Shirt v. Hazeltine, 461 F.3d 

1011, 1017-18 (8th Cir. 2006) (cleaned up).  

Section 2 prohibits “the distribution of minority voters into districts in a way that dilutes 

their voting power.” Wis. Legislature v. Wis. Elections Comm’n, 142 S. Ct. 1245, 1248 (2022) 

(citing Gingles, 478 U.S. at 46). Recall that, under Gingles, three preconditions must be initially 

satisfied to proceed with a Section 2 voter dilution claim: 

1. The minority group . . . is sufficiently large and geographically compact to 
constitute a majority in a single-member district; 
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2. The minority group . . . is politically cohesive; and, 

 
3. The white majority votes sufficiently as a bloc to enable it—in the absence 

of special circumstances . . . usually to defeat the minority’s preferred 
candidate. 

 
478 U.S. at 50-51. Failure to prove any of the three preconditions defeats a Section 2 claim. Clay 

v. Bd. of Educ., 90 F.3d 1357, 1362 (8th Cir. 1996).   

If all preconditions are met, then there is a viable voter dilution claim, and the analysis 

shifts to determining whether, under the totality of the circumstances, members of the racial 

minority group have less opportunity than other members of the electorate to participate in the 

political process and to elect representatives of their choice. 52 U.S.C. § 10301(b); see also 

Johnson v. De Grandy, 512 U.S. 997, 1011-12 (1994) (once the three preconditions are met, the 

totality of the circumstances is addressed). To assess the totality of the circumstances, the Court 

considers the factors identified in the Senate Judiciary Committee Majority Report accompanying 

the bill that amended Section 2 (also known as the “Senate Factors”). S. Rep., at 28-29, U.S. Code 

Cong. & Admin. News 1982, pp. 206-207; Gingles, 478 U.S. at 36. Two other factors are also 

relevant: (1) was there a significant lack of response from elected officials to the needs of the 

minority group, and (2) was the policy underlying the jurisdiction’s use of the current boundaries 

tenuous. Gingles, 478 U.S. at 44; Bone Shirt, 461 F.3d at 1022.  

The Senate Report stresses that these factors are “neither comprehensive nor exclusive.” 

Gingles, 478 U.S. at 45. The extent to which voting is racially polarized (Senate Factor 2) and the 

extent to which minorities have been elected under the challenged scheme (Senate Factor 7) 

predominate the analysis. Missouri State Conf. of the Nat’l Ass’n for the Advancement of Colored 

People v. Ferguson-Florissant Sch. Dist., 894 F.3d 924, 938 (8th Cir. 2018); Bone Shirt, 461 F.3d 
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at 1022; Cottier v. City of Martin, 551 F.3d 733, 740 (8th Cir. 2008); Harvell v. Blytheville Sch. 

Dist. No. 5, 71 F.3d 1382, 1390 (8th Cir. 1995).  

A. The Gingles Preconditions 

1. Gingles 1: Sufficiently Large and Geographically Compact  

The first Gingles precondition requires a Section 2 plaintiff to demonstrate that the minority 

group (here, Native Americans) is sufficiently large and geographically compact to constitute a 

majority in a potential district.1 Gingles, 478 U.S. at 50. This is also known as the “majority-

minority standard.” Jeffers v. Beebe, 895 F. Supp. 2d 920, 931 (E.D. Ark. 2012). As explained in 

Gingles, “unless minority voters possess the potential to elect representatives in the absence of the 

challenged structure or practice, they cannot claim to have been injured by that structure or 

practice.” Gingles, 478 U.S. at 50. So, this precondition focuses on electoral potential—and 

specifically here, whether Native American voters have the potential to constitute the majority of 

voters “in some reasonably configured legislative district.” See Cooper v. Harris, 581 U.S. 285, 

301 (2017); see also Houston v. Lafayette Cnty., Miss., 56 F.3d 606, 611 (5th Cir. 1995). Hence 

the analysis for the first precondition considers the proposed district(s) and not the existing district.  

See, e.g., Bone Shirt, 461 F.3d at 1018. 

As an initial matter, the Secretary argues the first precondition is not met because district 

9, as-enacted, better reflects traditional redistricting criteria than the Tribes’ proposed districts. He 

also asserts that the first precondition is not met as to district 15. But a Section 2 claim is not a 

competition between which version of district 9 better respects traditional redistricting criteria. See 

 

1 While the first precondition refers to a minority constituting a majority in a “single-member 
district,” the analysis is done on a case-by-case basis, and the Gingles factors “cannot be applied 
mechanically and without regard to the nature of the claim.”  See Voinovich v. Quilter, 507 U.S. 
146, 158 (1993).  
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Allen v. Milligan, 143 S. Ct. 1487, 1505 (2023) (noting Gingles 1 is not a “beauty contest” between 

plaintiffs’ maps and the state’s districts). The claim is not defeated simply because the challenged 

plan performs better on certain traditional redistricting criteria than the proposed plan. Id. (finding 

that plaintiffs’ demonstrative plans were reasonably configured, even where the enacted plan 

arguably performed better on certain traditional redistricting criteria than the demonstrative plans).  

With that issue resolved, the question is whether Native American voters have the potential 

to constitute the majority of voters in some reasonably configured legislative district. The parties 

agree that Native American voters have the potential to constitute the majority of voters in both 

proposed versions of district 9. The NVAP in the Tribes’ first proposed plan is 66.1%. Doc. 15 at 

134:22-135:2, 135:14-17, 166:1-3. The NVAP in the Tribes’ second proposed plan is 69.1%. Id. 

So, the remaining issue is whether these proposed districts are “reasonably configured.” See 

Johnson v. De Grandy, 512 U.S. 997, 1008 (1994).2  

A district is reasonably configured “if it comports with traditional districting criteria, such 

as being contiguous and reasonably compact.” Milligan, 143 S. Ct. at 1503. Courts may also 

consider other traditional redistricting criteria, including respect for political boundaries and 

keeping together communities of interest. Id. at 1505 (considering respect for political subdivisions 

and communities of interest as traditional redistricting criteria); Alabama Legislative Black Caucus 

v. Alabama, 575 U.S. 254, 259 (2015) (citing compactness and not splitting counties or precincts 

as examples of traditional redistricting criteria, amongst others).  

The evidence at trial shows that the Tribes’ proposed plans comport with traditional 

redistricting principles, including compactness, contiguity, respect for political boundaries, and 

 

2 De Grandy articulated this standard in the context of single-member districts. Here, given the 
comparison of subdistricts to multimember districts, it is more useful to consider the number of 
representatives that Native American voters have an opportunity to elect.  
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keeping together communities of interest.  First, as to contiguity and compactness, the proposed 

districts are made up of a contiguous land base (Pl. Exs. 105, 106) and contain no obvious 

irregularities as to compactness. Indeed, the evidence at trial demonstrated that the proposed 

districts did not appear more oddly shaped than other districts, and both proposed districts are 

reasonably compact. See Doc. 115 at 139:17-23, 141:4-8; Pl. Ex. 1 at 32, 39. The proposed plans 

are also comparatively compact when viewed against other districts in the 2021 redistricting plan. 

Pl. Ex. 1 at 32, 39. Statistically too, Dr. Collingwood testified the compactness scores of the 

proposed districts are within the range of compactness scores for other districts in the 2021 

redistricting plan. See Doc. 115 at 139:17-140:5, 141:24-143:20; Pl. Ex. 1 at 32, 39; Pl. Ex. 42 at 

9-11; Pl. Ex. 126, 128, and 129. 

The Tribes’ proposed plans also respect existing political boundaries, including 

Reservation boundaries, and keep together communities of interest. As to political boundaries, the 

proposed plans keep together the Turtle Mountain Reservation and its trust lands. Pl. Exs. 105, 

106. The plans similarly preserve and keep together two communities of interest. Several witnesses 

testified that the Tribes represent a community of interest because of their geographic proximity 

and their members shared representational interests, socioeconomic statuses, and cultural values. 

Doc. 115 at 50:24-52:11, 52:24-73:9; Doc. 117 at 22:4-16-27:15, 28:18-25; 50:3-7; 52:23-53:1, 

55:9-12. Chairman Azure and former Chairman Yankton persuasively testified to all those shared 

interests. Id. As to representational interests, the Tribes often collaborate to lobby the Legislative 

Assembly on their shared issues, including gaming, law enforcement, child welfare, taxation, and 

road maintenance, among others. See Doc. 115 at 56:12-61:18, 64:1-70:6; Doc. 116 at 21:11-21; 

Doc. 117 at 25:23-28:8. The residents on the Tribes’ Reservations also have similar socioeconomic 

and education levels—levels that differ from the white residents in neighboring counties. Pl. Ex.73 
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at 513; Doc. 116 at 156:17-159:8; 161:13-161:24. Residents of the Tribes also participate in similar 

cultural practices and events and share cultural values. See Doc. 117 at 18:14-19:13. 

All this evidence shows that the Tribes’ proposed plans comport with traditional 

redistricting principles, including compactness, contiguity, respect for political boundaries, and 

keeping together communities of interest.3 The proposed plans demonstrate that Native American 

voters have the potential to constitute the majority of voters in some reasonably configured 

legislative district. And as a result, the Tribes have proven by a preponderance of the evidence that 

the first Gingles precondition is satisfied.  

2. Gingles 2: Racially Polarized Voting and Political Cohesion  

“The second Gingles precondition requires a showing that the Native American minority 

is politically cohesive.” Bone Shirt, 461 F.3d at 1020. “Proving this factor typically requires a 

statistical and non-statistical evaluation of the relevant elections.” Id. (citing Cottier, 445 F.3d at 

1118). “Evidence of political cohesiveness is shown by minority voting preferences, distinct from 

the majority, demonstrated in actual elections, and can be established with the same evidence 

plaintiffs must offer to establish racially polarized voting, because political cohesiveness is implicit 

in racially polarized voting.” Id.  

The parties and their experts agree that voting in districts 9 and 15 (when voting at large) 

is racially polarized, with Native American voters cohesively supporting the same candidates. Doc. 

108 at 6. Based on the evidence at trial, voting in subdistricts 9A and 9B is also racially polarized, 

with Native American voters cohesively supporting the same candidates. Pl. Ex. 13, 14; Doc. 115 

 

3 The Secretary expresses concern that the districts under the Tribes’ proposed plans would be 
illegal racial gerrymanders. But even assuming race was the predominate motivating factor in 
drawing the districts, establishing (and then remedying) a Section 2 violation provides a 
compelling justification for adopting one of the proposed plans. See Cooper, 581 U.S. at 292.  
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at 145:23-146:2. Although subdistricts 9A and 9B do not contain enough precincts for a full 

statistical analysis, subdistrict 9A has an NVAP of 68.5%. Pl. Ex. 1 at 15. That, combined with the 

undisputed political cohesiveness of district 9 at-large, demonstrates that voters in subdistrict 9A 

are politically cohesive. Pl. Ex. 1 at 15; Doc. 115 at 149:7-150:25. 

Dr. Hood agreed that Native American voters are politically cohesive in subdistricts 9A 

and 9B. Pl. Ex. 80 at 4-6; Doc. 117 at 139:19-140:16. He testified that his conclusion assumed that 

the vote distribution within in each subdistrict “mirrors the overall district.” Doc. 117 at 140:1-16. 

Testimony from Chairman Azure and former Chairman Yankton confirms the statistical data. Both 

testified that voters living on the Turtle Mountain Reservation and Spirit Lake Reservation vote 

similarly. Doc. 116 at 16:5-19:19, 28:14-25; Doc. 115 at 52:12-53:25.  

The statistical evidence, combined with the lay witness testimony, shows that the Native 

American minority is politically cohesive. The Tribes have proven by a preponderance of the 

evidence that the second Gingles precondition is met.  

3. Gingles 3: White Bloc Voting  

With the first and second preconditions met, the analysis turns to the third precondition, 

which is the chief point of disagreement between the Tribes and the Secretary. The third Gingles 

precondition “asks whether the white majority typically votes in a bloc to defeat the minority 

candidate.” Bone Shirt, 461 F.3d at 1020. “This is determined through three inquiries: (1) 

identifying the minority-preferred candidates; (2) determining whether the white majority votes as 

a bloc to defeat the minority preferred candidate, and (3) determining whether there were special 

circumstances . . . present when minority-preferred candidates won.” Id. (cleaned up).  
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Not all elections are equally relevant in assessing white bloc voting. “Endogenous4 and 

interracial elections are the best indicators of whether the white majority usually defeats the 

minority candidate.” Id. “Although they are not as probative as endogenous elections, exogenous 

elections hold some probative value.” Id. In addition, “[t]he more recent an election, the higher its 

probative value.” Id. There is no requirement that a particular number of elections be analyzed in 

determining whether white bloc voting usually defeats minority-preferred candidates. Gingles, 478 

U.S. at 57 n.25. “The number of elections that must be studied in order to determine whether voting 

is polarized will vary according to pertinent circumstances.” Id.  

In assessing the third precondition, courts look to the districts in which it is alleged that 

Native American preferred candidates are prevented from winning, not on neighboring “packed” 

districts. Bone Shirt, 461 F.3d at 1027 (Gruender, J., concurring) (“If the State’s approach were 

correct, packing would be both the problem and the solution—i.e., having illegally packed Indians 

into one district, the State could then point out that Indians are sometimes able to elect their 

preferred candidate in the packed district”); De Grandy, 512 U.S. at 1003-04 (focusing on whether 

white voters vote as a bloc “to bar minority groups from electing their chosen candidates except 

in a district where a given minority makes up the voting majority”). Finally, courts must also 

consider whether “special circumstances . . . may explain minority electoral success in a polarized 

contest.” Gingles, 478 U.S. at 57 & n.26. Special circumstances must be considered if “the election 

was not representative of the typical way in which the electoral process functions.” Ruiz v. City of 

Santa Maria, 160 F.3d 543, 557 (9th Cir. 1998). 

 

 

4 An endogenous election is an election where a district (or subdistrict) is electing a direct 
representative for that district (or subdistrict), as opposed to an exogenous election, which in this 
case, are statewide elections.  
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i. Subdistrict 9B 

Starting with subdistrict 9B, the parties agree that a white bloc voting usually defeats 

Native American preferred candidates in subdistrict 9B when the three most probative election 

types are considered. And the evidence at trial supports that conclusion.  

Because the challenged plan that created the subdistrict was enacted in 2021, the only 

endogenous election data available is from the 2022 election. Nonetheless, the data is highly 

probative. One of two state legislative elections in subdistrict 9B’s boundaries was the district 9 

at-large Senate election, which featured a Native American candidate,5 who lost:  

Election  Result  Native American Candidate Win or Lose  

2022 State Senate District 9  Weston: 63.0%  
Marcellais*: 36.8%  

Lose  

 
Pl. Ex. 1 at 21. The other endogenous election in subdistrict 9B featured two white candidates. The 

Native American preferred candidate, incumbent Marvin Nelson, also lost: 

Election  Result  Native American Candidate Win or Lose  

2022 State House District 9B  Henderson: 56.5% 
Nelson*: 37.6%  

Lose  

 
Id. Beyond the 2022 endogenous election data, there are four exogenous (or statewide) elections 

since 2016 that featured Native American candidates that voters in precincts within the boundaries 

of now-subdistrict 9B voted in.6 In each of those contests, the Native American candidate lost:  

Election  Result  Native American Candidate Win or Lose  

2022 Public Service 
Commissioner  

Fedorchak: 64.4%  
Moniz*: 35.3%  

Lose  

 

5 In all tables below, the Native American preferred candidates are marked with an asterisk.  
6 To account for the lack of subdistrict specific election data, this data is generated from collecting 
precinct data from those precincts now in subdistrict 9B.  
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2016 Insurance  
Commissioner  

Godfread: 58.4%  
Buffalo*: 41.6%  

Lose  

2016 Public Service 
Commissioner  

Fedorchak: 60.2%  
Hunte-Beaubrun*: 32.4%  

Lose  

2016 U.S. House  Cramer: 62.2%  
Iron Eyes*: 32.9%  

Lose  

 
Id. at 17-20. 

The next set of data focuses on the most recent three election cycles, where special 

circumstances were not present—here, the 2022, 2020, and 2016 elections.7 Per the table below, 

the defeat rate of the Native American preferred candidates was 100% for every election cycle:  

Election  Result  Native American  
Preferred  

Candidate Win or 
Lose  

Defeat Rate for  
Native American  

Preferred  
Candidates  

2022 Agricultural 
Commissioner  

Goehring: 70.9%  
Dooley*: 28.9%  

Lose    
  
  
  
  

2022 Defeat Rate: 
100%  

2022 Attorney General  Wrigley: 65.6%  
Lamb*: 34.3%  

Lose  

2022 Public Service 
Commissioner (4 Year)  

Haugen Hoffart: 65.4% 
Hammer*: 34.3%  

Lose  

2022 Secretary of State  Howe: 57.1%  
Powell*: 33.7%  

Lose  

2022 U.S. House  Armstrong: 61.4%  
Mund*: 38.4%  

Lose  

2022 U.S. Senate  Hoeven: 60.6%  
Christiansen*: 27.5%  

Lose  

2020 Auditor  Gallion: 59.8%  
Hart*: 40.1%  

Lose    
  
  

2022 + 2020 Defeat 
Rate: 100%  

 
 

2020 Governor  Burgum: 65.3%  
Lenz*: 29.8%  

Lose  

2020 President  Trump: 60.8%  
Biden*: 37.0%  

Lose  

 

7 As discussed in detail below, the 2018 election involved special circumstances that made it 
atypical. 
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2020 Public Service 
Commissioner  

Kroshus: 60.4%  
Buchmann*: 39.8%  

Lose   
 

2022 + 2020 Defeat 
Rate: 100%  

 
 

2020 Treasurer  Beadle: 58.6%  
Haugen*: 41.2%  

Lose  

2020 U.S. House  Armstrong: 64.4%  
Raknerud*: 33.4%  

Lose  

2016 Governor  Burgum: 61.7%  
Nelson*: 35.8%  

Lose    
  
  

2022 + 2020 + 2016 
Defeat Rate: 100% 

2016 President  Trump: 56.6%  
Clinton*: 33.8%  

Lose  

2016 Treasurer  Schmidt: 53.6%  
Mathern*: 39.8%  

Lose  

2016 U.S. Senate  Hoeven: 72.9%  
Glassheim*: 22.1%  

Lose  

 
Pl. Ex. 1 at 17-20. This evidence establishes that white bloc voting usually—and always in the 

most probative elections—defeats the Native American preferred candidates in subdistrict 9B. As 

a result, the third precondition is met as to subdistrict 9B. 

ii. District 15  

The parties also agree that the same conclusion follows as to district 15. Again, the only 

endogenous election is the 2022 state legislative election, where two Native-American preferred 

candidates appeared on the ballot. Both were defeated:  

Election  Result  Native American Candidate Win or Lose  

2022 State Senate  
District 15 

Estenson: 65.5%  
Brown*: 33.8%  

Lose  

2022 State House  
District 15 

Frelich: 41.6%  
Johnson: 38.6%  

Lawrence-Skadsem*: 19.7% 

Lose  

 
Pl. Ex. 1 at 27. There have been no endogenous all-white elections in district 15. Four exogenous 

elections since 2016 have featured Native American candidates within the boundaries of district 

15. In each of those contests—100% of the time—the Native American candidate lost:  

 

Case 3:22-cv-00022-PDW-ARS   Document 125   Filed 11/17/23   Page 25 of 39

December 5 2023 pg 48Appellate Case: 23-3655     Page: 48      Date Filed: 12/06/2023 Entry ID: 5342025 



26 

Election  Result  Native American Candidate Win or Lose  

2022 Public Service  
Commissioner  

Fedorchak: 69.3%  
Moniz*: 30.6%  

Lose  

 

Election  Result  Native American Candidate Win or Lose  

2016 Insurance  
Commissioner  

Godfread: 64.6%  
Buffalo*: 35.4%  

Lose  

2016 Public Service 
Commissioner  

Fedorchak: 63.8%  
Hunte-Beaubrun*: 27.6%  

Lose  

2016 U.S. House  Cramer: 65.5% 
 Iron Eyes*: 27.9%  

Lose  

 
Pl. Ex. 1 at 17-20. As shown below, Native American preferred candidates have lost every 

exogenous all-white election in the record:  

Election  Result  Native American 
Preferred Candidate 

Win or Lose 

Defeat Rate for 
Native American 

Preferred 
Candidates  

2022 Agricultural 
Commissioner  

Goehring: 75.0%  
Dooley*: 24.9%  

Lose    
  
  
  
  
  
  

2022 Defeat Rate: 
100%  

2022 Attorney General  Wrigley: 70.9%  
Lamb*: 29.0%  

Lose  

2022 Public Service 
Commissioner  

Fedorchak: 69.3%  
Moniz*: 30.6%  

Lose  

2022 Public Service 
Commissioner (4 Year)  

Haugen Hoffart: 70.4% 
Hammer*: 29.4%  

Lose  

2022 Secretary of State  Howe: 61.2%  
Powell*: 27.8%  

Lose  

2022 U.S. House  Armstrong: 62.8%  
Mund*: 37.1%  

Lose  

2022 U.S. Senate  Hoeven: 58.5%  
Christiansen*: 24.8%  

Lose  

2020 Auditor  Gallion: 65.4%  
Hart*: 34.5%  

Lose   
 

2022 + 2020 Defeat 
Rate: 100% 

 
 

2020 Governor  Burgum: 67.6%  
Lenz*: 25.8%  

Lose  

2020 President  Trump: 64.3%  
Biden*: 33.0%  

Lose  
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Pl. Ex. 1 at 27-30. 
 

Again, like subdistrict 9B, all this evidence establishes that white bloc voting usually—and 

always in the most probative elections—defeats the Native American preferred candidates in 

district 15. As a result, the third precondition is met as to district 15. 

iii. District 9 

District 9 at-large presents a much closer call and is the central point of disagreement 

between the parties. The Secretary disputes whether the white vote bloc usually defeats the Native 

American preferred candidate in (as-enacted and at-large) district 9. But based on the evidence at 

trial, the Tribes proved by a preponderance of the evidence that a white bloc voting does usually 

defeat Native American preferred candidates in the as-enacted and at-large district 9. 

Without question, and consistent with case law, the most probative election in district 9 at-

large is the 2022 Senate election. The election featured each of the three factors that makes an 

election more probative—(1) it is an endogenous election, (2) it featured a Native American 

candidate, and (3) it is part of the most recent election cycle. Native American incumbent Senator 

Marcellais lost his bid for reelection despite Native American voters casting roughly 80% of their 

2020 Public Service 
Commissioner  

Kroshus: 64.1%  
Buchmann*: 35.7%  

Lose   
 

2022 + 2020 Defeat 
Rate: 100% 

2020 Treasurer  Beadle: 63.2%  
Haugen*: 36.3%  

Lose  

2020 U.S. House  Armstrong: 68.7%  
Raknerud*: 28.1%  

Lose  

2016 Governor  Burgum: 71.1%  
Nelson*: 24.8%  

Lose   
 
 

2022 + 2020 + 2016 
Defeat Rate: 100% 

2016 President  Trump: 57.6%  
Clinton*: 31.2%  

Lose  

2016 Treasurer  Schmidt: 59.5%  
Mathern*: 31.8%  

Lose  

2016 U.S. Senate  Hoeven: 75.7%  
Glassheim*: 18.5%  

Lose  
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ballots for him. Pl. Ex. 1 at 15; see Bone Shirt, 461 F.3d at 1021 (affirming finding that Gingles 3 

was satisfied where “[i]n the only mixed-race endogenous election . . . the Indian-preferred 

candidate for state senate lost even though he received 70 percent of the Native-American vote”). 

As the 2022 election data shows, Senator Marcellais, the Native American candidate, was defeated 

by his opponent, the candidate of choice of white voters in the district:  

Election  Result  Native American Candidate Win or Lose  

2022 State Senate 
District 9  

Weston: 53.7%  
Marcellais*: 46.1%  

Lose  

 
Pl. Ex. 1 at 17. Moving to the statewide exogenous elections since 2016, four have featured Native 

American candidates within the current boundaries of district 9. In those elections, the Native 

American candidate lost half of the elections:  

Election  Result  Native American Candidate Win or Lose  

2022 Public Service 
Commissioner  

Fedorchak: 54.1%  
Moniz*: 45.7%  

Lose  

2016 Public Service 
Commissioner  

Fedorchak: 46.5%  
Hunte-Beaubrun*: 46.1%  

Lose  

2016 Insurance 
Commissioner  

Godfread: 43.2%  
Buffalo*: 56.8%  

Win  

2016 U.S. House  Cramer: 46.9%  
Iron Eyes*: 49.3%  

Win  

 
Pl. Ex. 1 at 17-20. When all contests featuring Native American candidates (whether endogenous 

or exogenous) are taken together, the defeat rate for Native American candidates is 60%. 

Among exogenous all-white elections, Native American preferred candidates lost 100% of 

the 2022 elections, 67% of the 2022 and 2020 elections combined, and 56% of the 2022, 2020, 

and 2016 elections combined: 
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Election  Result  Native American 
Preferred Candidate 

Win or Lose  

Defeat Rate for 
Native American 

Preferred 
Candidates  

2022 Agricultural 
Commissioner 

Goehring: 60.2%  
Dooley*: 39.6%  

Lose    
  
  
  
  

2022 Defeat Rate: 
100%  

2022 Attorney General Wrigley: 55.3%  
Lamb*: 44.6%  

Lose  

2022 Public Service 
Commissioner (4 Year) 

Haugen Hoffart: 55.2% 
Hammer*: 44.6%  

Lose  

2022 Secretary of State Howe: 47.5%  
Powell*: 42.3%  

Lose  

2022 U.S. House Armstrong: 52.8%  
Mund*: 47.0%  

Lose  

2022 U.S. Senate Hoeven: 51.3%  
Christiansen*: 36.4%  

Lose  

2020 Auditor Gallion: 46.5%  
Hart*: 53.4%  

Win    
  
  
  
 
 

2020 Defeat Rate: 
33%  

2020 Governor Burgum: 52.8%  
Lenz*: 43.1%  

Lose  

2020 President Trump: 47.2%  
Biden*: 50.8%  

Win  

2020 Public Service 
Commissioner 

Kroshus: 46.4%  
Buchmann*: 53.4%  

Win  

2020 Treasurer Beadle: 45.6%  
Haugen*: 54.2%  

Win  

2020 U.S. House Armstrong: 50.6%  
Raknerud*: 47.0%  

Lose  

2016 Governor Burgum: 48.3%  
Nelson*: 48.7%  

Win    
 
  
  

2016 Defeat Rate: 
25%  

2016 President Trump: 44.2%  
Clinton*: 45.1%  

Win  

2016 Treasurer Schmidt: 41.6%  
Mathern*: 50.0%  

Win  

2016 U.S. Senate Hoeven: 59.7%  
Glassheim*: 33.9%  

Lose  

 
Pl. Ex. 1 at 17-20. From this data, a pattern emerges: the more recent the election, the more likely 

the Native American preferred candidate is to lose. When averaged together, the total defeat rate 
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is 56%. Beyond that, even when the 2018 election results (which, as explained below, was an 

atypical election) are factored in, the 100% defeat rate for Native American candidates of choice 

in the most recent election is highly probative and compelling evidence of white bloc voting. Said 

another way, giving each election the appropriate weight per Eighth Circuit and Supreme Court 

case law, the evidence proves by a preponderance that Native American candidates of choice will 

not be successful over 50% of the time in as-enacted and at-large district 9.  

iv. 2018 Election and Special Circumstances 

One of the key differences of opinion between Dr. Collingwood and Dr. Hood concerns 

the probative value and weight of the 2018 election. “Only minority electoral success in typical 

elections is relevant to whether a Section 2 majority voting bloc usually defeats the minority’s 

preferred candidate.” Ruiz, 160 F.3d at 557. So, a central issue is whether 2018 was a typical 

election, deserving equal weight as other elections, or whether it was an atypical election, 

deserving less weight than other elections. The Secretary argues that 2018 is a typical election 

deserving equal weight; the Tribes assert that the 2018 election was atypical and deserves less 

weight. 

In 2018, a North Dakota voter identification law was upheld that required a residential 

address to vote. The voter identification requirement affected the number of Native Americans 

eligible to vote and resulted in significant national and regional attention to Native American 

voters and increasing voter turnout. Voter turnout did increase dramatically, as compared to years 

prior and since: 
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Election White Electorate Share Native American Electorate Share 

2014 67% 33% 

2016 63% 37% 

2018 50% 50% 

2020 63% 37% 

2022 60% 40% 

 
Pl. Ex. 42 at 4-5. Because of the increase in Native American voter turnout, Native American 

preferred candidates also performed much better than in any other years, prior or since. Pl. Ex. 1 

at 18.  

Chairman Azure and former Chairman Yankton persuasively testified about the 

extraordinary resources that poured into North Dakota’s Native American reservations in the lead 

up to the 2018 election. Doc. 115 at 80:18-86:17; Doc. 117 at 21:8-12. The voter identification 

law caused a backlash among Native American voters, which was aided by substantial financial 

resources promoting get-out-the-vote efforts on the reservations. Id. National celebrities gave 

concerts and performances on the reservations to promote turnout. Id. Both testified that the 

resources—and resulting turnout among Native American voters—was unlike anything they have 

seen before or since. Id.  

That testimony is supported by the data. Native American turnout in 2018 was unusually 

high. Not only did it exceed statewide turnout and approach white turnout in district 9, but it 

inverted the normal pattern of lower turnout in midterm versus presidential elections: 
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Pl. Ex. 43. 

With those facts in mind, the experts offer competing opinions on the probative value of 

the 2018 election. Dr. Hood concluded that the third precondition was not met in as-enacted and 

at-large district 9 because Native American preferred candidates were successful in over 50% of 

the elections he reviewed. To reach that conclusion and opinion, Dr. Hood reviewed the election 

data from Dr. Collinwood’s report and added together the elections in at-large district 9 and 

subdistrict 9A and 9B. Pl. Ex. 81 at 4. He also included the election data from the 2018 election. 

Doc. 117 at 143. In other words, Dr. Hood considered all election data equally and gave no 

probative weight or value to any one election. Doc. 117 at 85:19-86:6. Also, and importantly, Dr. 

Hood did not consider the 2022 election results. Id. at 150.  

Dr. Collingwood reached a different conclusion. He concluded the 2018 election presented 

special circumstances, including unprecedented voter turnout, that “warrant and counsel against 

mechanically interpreting” the results. Pl. Ex. 1 at 18. As a result, he gave the 2018 election less 

weight when calculating white bloc voting in district 9. He also did consider the 2022 election, 

weighed that election more heavily, and concluded that the Native American preferred candidate 

“lost every single contest.” Pl. Ex. 1 at 21. Dr. Collingwood opined that the third precondition is 

met because “white voters are voting as a bloc to prevent Native Americans from electing 
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candidates of choice in recent elections, in endogenous elections . . , and in 60% of contests across 

all tested years in which the Native American preferred candidate was a Native American.” Pl. Ex. 

1 at 43.  

Having heard the testimony by both experts at trial, along with having reviewed their 

respective reports, Dr. Collingwood’s conclusions and analysis are more credible because they 

follow the general directives of the Eighth Circuit in weighing elections in VRA cases. Indeed, the 

Eighth Circuit has recognized that endogenous elections should be considered more probative than 

exogenous elections; elections with a Native American candidate are more probative than elections 

that do not feature a Native American candidate; and that more recent elections have more 

probative value than less recent elections. Bone Shirt, 461 F.3d at 1020-21. Dr. Hood gave all 

elections equal probative value and generally weighed all elections the same. But Dr. 

Collingwood’s report and methodology more closely tracks the instruction from the Eighth Circuit 

in weighing election data in VRA cases, making it more credible and reliable. In addition, Dr. 

Hood’s testimony at trial acknowledged that endogenous elections, elections featuring Native 

American candidates, and more recent elections are more probative. Doc. 117 at 142:9-143:7. He 

also testified that the 2022 endogenous election for the district 9 Senate seat was the “single most 

probative” election because it featured all three probative characteristics (id. at 143:12-17), but he 

did not consider the 2022 endogenous election in reaching his conclusions (id. at 150). 

Substantively and statistically, Dr. Hood’s conclusion on the third precondition rests on 

adding together all data from district 9 and subdistricts 9A and 9B. But recall that subdistrict 9A 

has a near 80% NVAP, and Native American preferred candidates win 100% of the time. A district 

with a packed minority population is not one where the defeat of minority preferred candidates is 

to be expected, and it should not be considered as part of the third Gingles precondition. See Bone 
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Shirt, 461 F.3d at 1027. And importantly, as Dr. Hood testified and acknowledged at trial, if 

subdistrict 9A was removed from his analysis, the Native American preferred candidates defeat 

rate is 59.5%. Doc. 117 at 148:16-24. That alone also satisfies the third Gingles precondition. 

Having reviewed the testimony and evidence, giving the elections the appropriate weight 

consistent with Eighth Circuit case law, the Tribes have proven by a preponderance of the evidence 

that the white majority typically votes in a bloc to defeat the minority candidate in as-enacted and 

at-large district 9. As such, the third Gingles precondition is also established as to as-enacted and 

at-large district 9.  

B. Totality of the Circumstances and the Senate Factors   

With the Gingles preconditions met, the Section 2 analysis turns to the totality of the 

circumstances and analysis of the Senate Factors. The Senate Factors come from the Senate 

Committee report to the 1982 amendment to the VRA and directs courts to consider the following 

factors in determining whether the totality of the circumstances indicate a Section 2 violation: 

(1) the extent of any history of official discrimination in the state or political 
subdivision that touched the right of the members of the minority group to 
register, to vote, or otherwise to participate in the democratic process; 
 

(2) the extent to which voting in the elections of the state or political subdivision 
is racially polarized; 
 

(3) the extent to which the state or political subdivision has used unusually large 
election districts, majority vote requirements, anti-single shot provisions, or 
other voting practices or procedures that may enhance the opportunity for 
discrimination against the minority group; 
 

(4) if there is a candidate slating process, whether the members of the minority 
group have been denied access to that process; 
 

(5) the extent to which members of the minority group in the state or political 
subdivision bear the effects of discrimination in such areas as education, 
employment and health, which hinder their ability to participate effectively in 
the political process; 
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(6) whether political campaigns have been characterized by overt or subtle racial 

appeals; 
 

(7) the extent to which members of the minority group have been elected to public 
office in the jurisdiction. 

 
S.R. No. 97-417 at 28-29 (1982); Gingles, 478 U.S. at 44-45. Two additional factors are also 

probative in determining a Section 2 violation: (1) was there a significant lack of response from 

elected officials to the needs of the minority group; and (2) was the policy underlying the 

jurisdiction’s use of the current boundaries tenuous. Gingles, 478 U.S. at 44. “[T]his list of typical 

factors is neither comprehensive nor exclusive. While the enumerated factors will often be 

pertinent to certain types of § 2 violations, particularly to vote dilution claims, other factors may 

also be relevant and may be considered. Furthermore, . . . there is no requirement that any particular 

number of factors be proved, or that a majority of them point one way or the other.” Id. at 45 

(internal citations omitted). 

1. Senate Factors 2 and 7 

“Two factors predominate the totality-of-circumstances analysis: the extent to which 

voting is racially polarized and the extent to which minorities have been elected under the 

challenged scheme.” Bone Shirt, 461 F.3d at 1022. As to Senate Factor 2, the extent of racially 

polarized voting, the record reflects a high level of racially polarized voting in districts 9 and 15 

and subdistricts 9A and 9B. That evidence is largely undisputed and was discussed at length above. 

As to Senate Factor 7—the extent to which Native Americans have been elected—the only election 

under the 2021 redistricting plan in 2022 resulted in the loss of a Native American Senator (who 

had held the seat since 2006). Brown, a Native American, also lost the district 15 race. In effect, 

as a result of the 2021 redistricting plan, Native Americans experienced a net-loss of 

representation. Both factors weigh the totality of the circumstances towards a Section 2 violation.   

Case 3:22-cv-00022-PDW-ARS   Document 125   Filed 11/17/23   Page 35 of 39

December 5 2023 pg 58Appellate Case: 23-3655     Page: 58      Date Filed: 12/06/2023 Entry ID: 5342025 



36 

2. Remaining Senate Factors 

This leaves factors one, three,8 and five,9 along with tenuousness, lack of response, and 

proportionality. As to the first Senate Factor, which considers historical discrimination practices, 

the Tribes offered expert testimony from Dr. Daniel McCool. He testified as to the long history of 

mistreatment of Native Americans in North Dakota and discussed evidence of contemporary 

discrimination against Native Americans, including many successful voting discrimination claims 

affecting Native Americans. Doc. 116 at 90-126. The evidence of discrimination in the democratic 

and political process against Native Americans in North Dakota is well-documented and 

undisputed by the Secretary. So, the first Senate Factor 1 weighs toward a Section 2 violation. 

Next, as to the third Senate Factor, which considers discrimination through voting practices 

and procedures, the Tribes suggest that the 2021 redistricting plan itself is the best evidence of 

voting practices or procedures that enhance the opportunity for discrimination. But beyond that 

blanket assertion, there is no evidence that the Secretary used the 2021 redistricting plan to enhance 

the opportunity of discrimination against Native Americans. As a result, the third Senate Factor 

does not weigh toward finding Section 2 violation.  

Senate Factor 5 considers the effects of discrimination against Native Americans more 

broadly, in such areas as education, employment, and health care. Dr. Weston McCool offered 

undisputed evidence as to the lower socio-economic status of Native Americans in North Dakota 

and that Native Americans continue to experience the effects of discrimination across a host of 

socioeconomic measures, which results in inequal access to the political process. Doc. 116 at 148. 

 

8 Senate Factor 4, which addresses candidate slating processes, is not applicable on these facts.  
9 The parties agree that Senate Factor 6 is not at issue.  
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And the Secretary did not challenge that evidence. Senate Factor 5 weighs toward a Section 2 

violation.  

The three remaining factors in the totality of the circumstances analysis are tenuousness, 

lack of response, and proportionality. Tenuousness looks at the justification and explanation for 

the policy or law at issue. “The tenuousness of the justification for the state policy may indicate 

that the policy is unfair.” Cottier v. City of Martin, 466 F. Supp. 2d 1175, 1197 (D.S.D. 2006). 

While the actions of the Legislative Assembly may not have ultimately went far enough to 

comply with Section 2 of the VRA, the record establishes that the Secretary and the Legislative 

Assembly were intensely concerned with complying with the VRA in passing the 2021 

redistricting plan and creating the districts and subdistricts at issue. The justification by the 

Secretary for the 2021 redistricting plan is not tenuous, and this factor does not weigh in favor of 

a Section 2 violation.  

The next factor is lack of response. The Tribes generally assert the Legislative Assembly 

was unresponsive to the needs of the Native American community. But the Secretary presented 

ample evidence of Tribal representatives and members generally advocating for subdistricts. Doc. 

116 at 28, 32-33, 33-34, 134, 141. Again, the record is clear that the Legislative Assembly sought 

input from the Tribes and their members and attempted to work with the Tribes to comply with 

the VRA, even though the VRA compliance measures fell short. Also recall that the redistricting 

plan was developed under a truncated timeline because of the COVID-19 pandemic. On these 

facts, one cannot find a lack of response by the Secretary and the Legislative Assembly, and as a 

result, this factor does not weigh in favor of a Section 2 violation.  

The final factor is proportionality. Based on their share of statewide VAP, Native 

Americans should hold three Senate seats and six House seats. However, under the 2021 
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redistricting plan, Native Americans hold zero seats in the Senate and two House seats. Either of 

the proposed plans would yield one Senate seat and three House seats. While certainly not 

dispositive, this obvious disparity as to proportionality is further evidence of vote dilution under 

the totality of circumstances.  

All told, while a closer decision than suggested by the Tribes, the two most critical Senate 

Factors (2 and 7) weigh heavily towards finding a Section 2 violation. Those factors, together with 

the evidence on Senate Factors 1, 5, and proportionality, demonstrates that the totality of the 

circumstances deprive Native American voters of an equal opportunity to participate in the 

political process and to elect representatives of their choice, in violation of Section 2 of the VRA.  

III. CONCLUSION AND ORDER 

“Determining whether a Section 2 violation exists is a complex, fact-intensive task that 

requires inquiry into sensitive and often difficult subjects.” Missouri State Conf. of the Nat’l Ass’n 

for the Advancement of Colored People v. Ferguson-Florissant Sch. Dist., 201 F. Supp. 3d 1006, 

1082 (E.D. Missouri 2016). This case is no exception. It is evident that, during the redistricting 

process, the Secretary and the Legislative Assembly sought input from the Tribes and other Native 

American representatives. It is also evident that the Secretary and the Legislative Assembly did 

carefully examine the VRA and believed that creating the subdistricts in district 9 and changing 

the boundaries of districts 9 and 15 would comply with the VRA. But unfortunately, as to districts 

9 and 15, those efforts did not go far enough to comply with Section 2.  

“The question of whether political processes are equally open depends upon a searching 

practical evaluation of the past and present reality, and on a functional view of the political 

process.” Id. (citing Gingles, 478 U.S. at 45). Having conducted that evaluation and review, the 

2021 redistricting plan, as to districts 9 and 15 and subdistricts 9A and 9B, prevents Native 
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American voters from having an equal opportunity to elect candidates of their choice in violation 

of Section 2 of the VRA. The Secretary is permanently enjoined from administering, enforcing, 

preparing for, or in any way permitting the nomination or election of members of the North Dakota 

Legislative Assembly from districts 9 and 15 and subdistrict 9A and 9B. The Secretary and 

Legislative Assembly shall have until December 22, 2023, to adopt a plan to remedy the violation 

of Section 2. The Tribes shall file any objections to such a plan by January 5, 2024, along with any 

supporting expert analysis and potential remedial plan proposals. The Defendant shall have until 

January 19, 2024, to file any response. The first election for the state legislative positions in the 

remedial district shall occur in the November 2024 election.  

IT IS SO ORDERED. 

LET JUDGMENT BE ENTERED ACCORDINGLY.  

Dated this 17th day of November, 2023.  

/s/ Peter D. Welte   
Peter D. Welte, Chief Judge 
United States District Court 
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Local AO 450 (rev. )

United States District Court
District of North Dakota

JUDGMENT IN A CIVIL CASE

Case No. 

Jury Verdict.  This action came before the Court for a trial by jury.  The issues have been tried and the jury has rendered its
verdict.

Decision by Court.  This action came to trial or hearing before the Court.  The issues have been tried or heard and a decision has
been rendered. 

Decision on Motion.  This action came before the Court on motion.  The issues have been considered and a decision rendered.

Stipulation.  This action came before the court on motion of the parties.  The issues have been resolved. 

Dismissal.  This action was voluntarily dismissed by Plaintiff pursuant to Fed. R. Civ. P.  41(a)(1)(ii).

IT IS ORDERED AND ADJUDGED:

Date: __________________ , CLERK OF COURT

by:________________________________

Turtle Mountain Band of Chippewa Indians, et al.,

Plaintiffs,

vs.

Michael Howe, in his Official Capacity as
Secretary of State of North Dakota,

Defendant.

3:22-cv-00022

✔

See attached.

November 17, 2023

/s/ Pamela Bloomquist, Deputy Clerk
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Pursuant to the Order dated November 17, 2023, (Doc. 125), “Determining whether a 

Section 2 violation exists is a complex, fact-intensive task that requires inquiry into sensitive and 

often difficult subjects.” Missouri State Conf. of the Nat’l Ass’n for the Advancement of Colored 

People v. Ferguson-Florissant Sch. Dist., 201 F. Supp. 3d 1006, 1082 (E.D. Missouri 2016). This 

case is no exception. It is evident that, during the redistricting process, the Secretary and the 

Legislative Assembly sought input from the Tribes and other Native American representatives. It 

is also evident that the Secretary and the Legislative Assembly did carefully examine the VRA and 

believed that creating the subdistricts in district 9 and changing the boundaries of districts 9 and 

15 would comply with the VRA. But unfortunately, as to districts 9 and 15, those efforts did not 

go far enough to comply with Section 2. 

“The question of whether political processes are equally open depends upon a searching 

practical evaluation of the past and present reality, and on a functional view of the political 

process.” Id. (citing Gingles, 478 U.S. at 45). Having conducted that evaluation and review, the 

2021 redistricting plan, as to districts 9 and 15 and subdistricts 9A and 9B, prevents Native 

American voters from having an equal opportunity to elect candidates of their choice in violation 

of Section 2 of the VRA. The Secretary is permanently enjoined from administering, enforcing, 

preparing for, or in any way permitting the nomination or election of members of the North Dakota 

Legislative Assembly from districts 9 and 15 and subdistrict 9A and 9B. The Secretary and 

Legislative Assembly shall have until December 22, 2023, to adopt a plan to remedy the violation 

of Section 2. The Tribes shall file any objections to such a plan by January 5, 2024, along with any 

supporting expert analysis and potential remedial plan proposals. The Defendant shall have until 

January 19, 2024, to file any response. The first election for the state legislative positions in the 

remedial district shall occur in the November 2024 election. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

EASTERN DIVISION 
 
Turtle Mountain Band of Chippewa Indians, 
Spirit Lake Tribe, Wesley Davis, Zachery S. 
King, and Collette Brown      
        
   Plaintiffs,    
        
vs.        
  
Michael Howe in his official capacity as 
Secretary of State of North Dakota,    
        
   Defendant.    
 
 

Notice is hereby given that Defendant Michael Howe, in his official capacity as Secretary 

of State of North Dakota, appeals to the United States Court of Appeals for the Eighth Circuit the 

Judgment entered on November 17, 2023 (ECF Doc. No. 126), and the underlying orders 

encompassed within it. 

This appeal is taken pursuant to 28 U.S.C. § 1291, and Rules 3(a)(1) and 4(a)(1)(A) of the 

Federal Rules of Appellate Procedure.   

Dated this 4th day of December, 2023. 
 
   State of North Dakota 
   Drew H. Wrigley 
   Attorney General 

 
By: /s/ David R. Phillips     

David R. Phillips (ND Bar No. 06116) 
Special Assistant Attorney General  
dphillips@bgwattorneys.com 
300 West Century Avenue   
P.O. Box 4247 
Bismarck, ND 58502-4247 
Telephone: (701) 751-8188  
 

Philip Axt (ND Bar No. 09585) 
Solicitor General 

Case No. 3:22-cv-00022 

 
NOTICE OF APPEAL   
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Email: pjaxt@nd.gov 
600 E. Boulevard Ave., Dept. 125 
Bismarck, ND 58505 
Telephone: (701) 328-2210 
 
Counsel for Defendant Michael Howe, in his 
official capacity as Secretary of State of 
North Dakota  
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing NOTICE OF APPEAL was 
on the 4th day of December, 2023, filed electronically with the Clerk of Court through ECF:  
 
Michael S. Carter  
OK No. 31961 
Matthew Campbell  
NM No. 138207, CO No. 40808  
Native American Rights Fund  
1506 Broadway  
Boulder, CO 80301  
carter@narf.org   
mcampbell@narf.org 
 
Molly E. Danahy  
DC Bar No. 1643411 
Campaign Legal Center  
1101 14th St. NW, Ste. 400   
Washington, DC 20005  
mdanahy@campaignlegal.org   
 
Mark P. Gaber  
DC Bar No. 98807 
Campaign Legal Center  
1101 14th St. NW, Ste. 400   
Washington, DC 20005  
mgaber@campaignlegal.org  
 
Bryan L. Sells  
GA No. 635562 
The Law Office of Bryan L. Sells, LLC  
PO BOX 5493 
Atlanta, GA 31107-0493 
bryan@bryansellslaw.com 
 
Samantha Blencke Kelty  
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AZ No. 024110 
TX No. 24085074 
Native American Rights Fund 
1514 P Street NW, Suite D 
Washington, DC 20005 
kelty@narf.org 
 
Timothy Q. Purdon  
ND No. 05392 
ROBINS KAPLAN LLP 
1207 West Divide Avenue, Suite 200 
Bismarck, ND 58501 
TPurdon@RobinsKaplan.com 
 
Allison Neswood  
Native American Rights Fund 
250 Arapahoe Ave 
Boulder, CO 80302 
202-734-6449 
neswood@narf.org  
 
Philip Axt  
Office of Attorney General  
600 E. Boulevard Avenue, Dept. 125 
Bismarck, ND 58502 
pjaxt@nd.gov  
 
Scott K. Porsborg 
Austin T. Lafferty 
Brian D. Schmidt 
Smith Porsborg Schweigert Armstrong Moldenhauer & Smith 
122 E. Broadway Avenue 
P.O. Box 460 
Bismarck, ND 58502-0460 
701-258-0630 
sporsborg@smithporsborg.com  
alafferty@smithporsborg.com  
bschmidt@smithporsborg.com  
 
Victor J. Williamson 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Room 7263 NWB 
Washington, DC 20530 
202-305-0036 
victor.williamson@usdoj.gov  
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By: /s/ David R. Phillips     
DAVID R. PHILLIPS  
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U. S. COURT OF APPEALS - EIGHTH CIRCUIT
NOA SUPPLEMENT

Please note any additions or deletions to the style of the case from the style listed on the docket sheet.

Case No.

Length of trial:

Financial Status: Fee Paid? Yes No 
If NO, has IFP been granted? Yes No 
Is there a pending motion for IFP? Yes No 

Are there any other pending post-judgment motions? Yes No 

Please identify the court reporter: No hearings held

Name:

Address:

Telephone Number:

Criminal cases only:
NoIs the defendant incarcerated? Yes

Please list all other defendants in this case if there were multiple defendants.

SPECIAL COMMENTS:

3:22-cv-00022

Turtle Mountain Band of Chippewa Indians et al v. Jaeger et al

4 days (Bench Trial)

✔

✔

✔

Ronda Colby

PO Box 1193, Bismarck, ND 58502

701-530-2300
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