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Plaintiff-Appellees’ 28(j) letter states that the Supreme Court’s summary
disposition of Walen v. Burgum, No. 23-969 (U.S.) “forecloses” the argument that a
plaintiff to a VRA Section 2 challenge cannot proffer remedial maps that are
predominantly based on race during the Gingles 1 analysis. 28(j) at 3. Plaintiff-
Appellees are mistaken twice over.

First, in Walen, the State asked the Supreme Court to re-examine the
constitutional mooring for its “assumption” that a State’s attempted compliance with
the VRA could justify racial gerrymandering in contravention of the Equal
Protection Clause. The United States argued the Walen appeal was not the right
“vehicle” for examining the question, and the Supreme Court summarily affirmed
without explanation. That isn’t a “reject[ion]” of the constitutional tension. 28(j) at
3n.2; Mandel v. Bradley,432 U.S. 173,176 (1977) (“Because a summary affirmance
is an affirmance of the judgment only, the rationale of the affirmance may not be
gleaned solely from the opinion below.”).

And second, regardless, the Secretary’s argument in this case was that, even
under the Supreme Court’s “assumption,” there is a difference between a State
predominantly considering race when navigating the Scylla and Charybdis of the
VRA and the Equal Protection Clause to draw a map, and a plaintiff predominantly
considering race when trying to strike down the State’s map.

The Supreme Court has “assumed” in several cases that if a State had
good reason to believe predominantly considering race was necessary
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to comply with the VRA, the State may have had a compelling reason
for predominantly considering race that would permit the state’s as-
enacted map to survive strict scrutiny.

To the Secretary’s knowledge, the Supreme Court has never “assumed”
that when a plaintiff proffers maps during a Gingles 1 analysis, the
plaintiff can engage in racial gerrymandering if the plaintiff believes the

VRA requires it.

Secretary’s Reply Br. at 17; see also Secretary’s Opening Br. at 41. The Secretary

remains unaware of the Supreme Court ever holding that a plaintiff can proffer maps

that are predominantly based on race during the Gingles 1 analysis—and the

summary Walen order doesn’t change that.
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because it has been prepared in a proportionately spaced typeface using the 2016
version of Microsoft Word in 14-point Times New Roman font.
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