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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

TURTLE MOUNTAIN BAND OF CHIPPEWA
INDIANS, et al.,

Plaintiffs,

Civil No. 3:22-cv-00022-PDW-ARS
V.

MICHAEL HOWE, in his official capacity as
Secretary of State of North Dakota, et al.,

Defendant.

PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION IN LIMINE

Defendant’s motion in limine should be denied. Defendant raises five arguments, none of
which has merit.

First, Defendant’s objection to the admission of expert reports should be overruled
because, as other courts adjudicating redistricting cases in bench trials have concluded, expert
reports are admissible under Federal Rules of Evidence (“Fed. R. Evid.”) Rule 807’s residual
hearsay exception and are particularly helpful to the Court given the complex nature of Voting
Rights Act (“VRA”) litigation.

Second, Defendant’s contention that Plaintiffs’ expert Dr. Loren Collingwood used an
“unreliable” data source, Dave’s Redistricting App (“DRA”), is misplaced. The voting age
population (“VAP”) data reported by DRA is drawn directly from the U.S. Census Bureau and, as
Dr. Collingwood shows, reports precisely the same figures as does Defendant’s preferred
commercial software program, Maptitude. Moreover, DRA is routinely relied upon by experts,

including court-appointed special masters, is used by state legislatures and redistricting
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commissions across the country, and was even recommended to the public by the North Dakota
Legislative Council.

Third, Defendant’s objection to Plaintiffs” expert Dr. Weston McCool’s conclusion that the
disparate health, education, and employment conditions of Native American voters hinders their
ability to participate in the political process is misplaced. The Eighth Circuit has held that this
causal connection need not be proved, but rather is assumed true.

Fourth, Defendant’s characterization of the Kaiser Family Foundation (“KFF”) as an
“unreliable” source of health statistics should be rejected. KFF’s health statistics are routinely used
by the North Dakota Legislative Council, the North Dakota Department of Health and Human
Services, the National Institutes of Health, the U.S. Supreme Court, Circuit Courts of Appeals, and
district courts. Moreover, KFF’s health statistics are a regular source of data underlying federal
rules and regulations.

Fifth, Defendants object to Plaintiffs’ supplemental disclosure of the newly elected
Chairperson of Spirit Lake Nation, Lonna Jackson Street, because Plaintiffs did not list the precise
same sentence to describe her discoverable knowledge as they had for former Chairperson
Yankton. This argument is without merit. The subjects identified with respect to Chairperson
Jackson Street all fall within the scope of the topics identified with respect to former Chairperson
Yankton. And in any event, Plaintiffs intend to still call Mr. Yankton, and may call Ms. Jackson
Street in the event information since she recently became Chair becomes relevant at trial.

ARGUMENT
L The Court should admit the reports of experts who testify at trial.
The Court should admit the reports of experts who testify at trial. Rule 807 provides that a

statement not specifically covered by an exception in Rules 803 and 804 is admissible after
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reasonable notice to the adverse party if “(1) the statement is supported by sufficient guarantees of
trustworthiness—after considering the totality of circumstances under which it was made and
evidence, if any, corroborating the statement; and (2) it is more probative on the point for which it
is offered than any other evidence that the proponent can obtain through reasonable efforts.” Fed.
R. Evid. 807. Moreover, Rule 807, like all the rules of evidence, “should be construed so as to
administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the
development of evidence law, to the end of ascertaining the truth and securing a just
determination.” Fed. R. Evid. 102.

In Perez v. Texas, a three-judge court adjudicating claims against Texas’s 2013
redistricting plans ruled that expert reports were admissible under Rule 807. The court concluded
that the reports “will be allowed subject to any further objections in open court if the expert testifies
live or by trial deposition and adopts the statements in the report while under oath and subject to
cross examination.” Order at 1-2, Perez v. Texas, Case No. 11-CA-360-OLG-JES-XR (W.D. Tex.
July 3, 2017), ECF No. 1447 (attached as Exhibit 1). The court reasoned that “in bench trials, and
in this case in particular, expert reports can greatly assist the trier of fact in understanding the basis
for the expert’s opinions and determining how much weight to give the expert’s opinion.” Id. at 2.
The court noted that it could disregard any hearsay or irrelevant portions, and that “[t]he issues in
this case are not simple, the data and methodology used by certain experts can be complex, and
time is of the essence.” Id. at 2. The court thus concluded that “[a]llowing the expert reports under

Rule 807 will serve the general purpose of the rules and the interests of justice.” Id.! Other courts

! At the time Perez was decided, Rule 807 included a requirement that the admission of the relevant
evidence “will best serve the interests of justice.” See Ex. 1 at 2. In 2019, Rule 807 was amended
and this portion was deleted as “superfluous” to Rule 102. See Fed. R. Evid. 807 Advisory
Committee Notes, 2019 Amendments.
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have followed the same approach. See, e.g., Bianco v. Globus Medical, Inc., 30 F. Supp. 3d 565,
570-71 (E.D. Tex. 2014) (expert report with sworn declaration admissible on issues to be
determined by the judge); Televisa, S.A. de C.V. v. Univision Commcn’s, Inc., 635 F. Supp. 2d
1106, 1109-10 (C.D. Cal. 2009) (finding expert report admissible under Rule 807 because it was
signed, adopted as a true and correct copy, testified to under oath, and subject to cross
examination).

VRA cases like this one involve complicated statistical analysis of voting patterns, election
results, and socio-economic conditions. The expert reports in this case span hundreds of pages. It
serves no purpose to multiply the trial proceedings by requiring the parties to elicit testimony and
introduce individual exhibits for each particular fact and figure in the experts’ reports when the
reports themselves contain all the relevant facts and data, the experts are subject to cross
examination, and the Court is competent to review the testimony and reports and determine how
to weigh the evidence.?

Moreover, under Rule 703, because this is a bench trial rather than a jury trial, Plaintiffs’
experts are permitted to testify at trial about otherwise inadmissible underlying facts or data
supporting their opinions. As the Supreme Court has explained,

in jury trials, . . . federal law generally bar[s] an expert from disclosing such

inadmissible evidence. In bench trials, however, . . . the Federal Rules place no

restriction on the revelation of such information to the factfinder. When the judge

sits as trier of fact, it is presumed that the judge will understand the limited reasons

for the disclosure of the underlying inadmissible information and will not rely on

that information for any improper purpose. As we have noted, [i]n bench trials,

judges routinely hear inadmissible evidence that they are presumed to ignore when
making decisions.

2 After filing his motion to exclude expert reports, Defendant requested that the parties agree to
the admission of all the data, charts, and figures from the reports as separate exhibits. While
Plaintiffs have no objection, it certainly contradicts Defendant’s argument, adds hundreds of
exhibits for the parties and the Court to sort through, and makes little sense.

4
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Williams v. Illinois, 567 U.S. 50, 69 (2012) (quotation marks and footnotes omitted) (emphasis in
original) (second bracket in original). Thus, to the extent the reports themselves contain hearsay
within hearsay or other inadmissible evidence, this Court is competent to hear that evidence
without drawing any improper conclusions. Because Rule 703 would permit Plaintiffs” experts to
testify at trial as to any otherwise inadmissible information contained in their reports, there is no
reason the Court cannot receive those reports into evidence in order to save the Court’s and the
parties’ time.

Expert reports are routinely admitted into evidence in redistricting litigation given the
complexity of the issues and the ability of judges presiding over bench trials to distinguish from
material deserving more or less weight. The Court should do so here in the interest of judicial
economy.®

II. Dr. Collingwood properly used DRA—a reliable source for redistricting data—in his
opinions regarding compactness and voting age population.

Dr. Collingwood properly relied upon DRA in reaching conclusions regarding
compactness and voting age population (“VAP”) in his expert report. With no support or basis to
so conclude—and for the first time on the eve of trial—Defendant characterizes DRA as containing
“unreliable data” and being “unreliable software.” Memorandum in Support of Defendant[’s]
Motion in Limine (“Def’s Memo.”) at 3. This criticism of DRA is unfounded and is belied by the
evidence.

As an initial matter, Daubert challenges in bench trials generally are not a useful enterprise

for the parties’ and Court’s time and resources.* As the Eighth Circuit has explained, “Daubert is

3 In Plaintiffs’ counsels’ experience, it is uncommon for defendants even to lodge any objection to
the admission of expert reports in redistricting bench trials, for the reasons stated above.

4 For example, Defendant’s expert Dr. Trey Hood made a number of assumptions and conclusions
in his expert report that he admitted at his deposition to be methodologically incorrect. See, e.g.,

5
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meant to protect juries from being swayed by dubious scientific testimony. When the district court
sits as the finder of fact, [t]here is less need for the gatekeeper to keep the gate when the gatekeeper
is keeping the gate only for himself. Thus, we relax Daubert’s application for bench trials.” David
E. Watson, P.C. v. United States, 668 F.3d 1008, 1015 (8th Cir. 2012) (internal quotation marks
and citations omitted) (emphasis in original). In bench trials, if a party disagrees with an expert’s
assumptions and methods and thinks that “other assumptions and methods [are] more appropriate,
it ha[s] the opportunity to make this apparent through cross-examination and by presenting [its]
own expert witness.” Id. (internal quotation marks omitted) (second bracket in original).
Regardless, Defendant’s contention that DRA is an “unreliable” source of redistricting data
is incorrect. As Dave Bradlee, the founder and owner of DRA, explains in his attached declaration,
DRA is a free, online redistricting tool that allows anyone to draw or analyze redistricting plans
for Congress, state legislatures, and local offices. Ex. 2 (Declaration of Dave Bradlee) 11 3-4; see
also http://www.davesredistricting.org. It was created in 2009 by Mr. Bradlee, a 20-year veteran
of Microsoft with a Ph.D. in Computer Science from the University of Washington. Id. {1 2-3. It
has revolutionized the redistricting process by giving the public the opportunity and ability to
participate in a process that has all too often occurred behind closed doors—access that was
previously limited to those able to pay thousands of dollars for commercial programs like
Maptitude, the program touted by Defendant. /d. T 4. DRA contains the Census data, such as total
population and VAP by racial and ethnic group, necessary to draw and analyze redistricting plans.

1d. 111 7-8. The VAP data reported by DRA is the same data contained in the commercial software

ECF No. 65-4 (Hood Dep.) at 65:16-66:10 (Dr. Hood acknowledging it was “not methodologically
correct” for him to have equally weighed elections in his Gingles 3 analysis). But Plaintiffs have
not moved to exclude Dr. Hood or his opinions because the Court’s (and the parties’) time is
limited and the Court is perfectly competent to weigh competing expert testimony at trial.

6
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Maptitude, and like Maptitude, DRA draws that data directly from the U.S. Census Bureau. /d. {
7. Among other analytical information, DRA reports compactness scores for districts using
common measures such as the Reock score (which measures the ratio of the area of a district to
the area of the smallest circle that encloses the district) and the Polsby-Popper score (the ratio of
the area of a district to the area of a circle whose circumference is equal to the perimeter of the
district). 7d. 11 9-11. As Dr. Bradlee explains in his attached declaration, DRA and its data are
compiled by experienced and knowledgeable computer and data scientists using the same official
Census data and mathematical formulas used by commercial software like Maptitude. Id. 6. The
difference is that DRA does not charge any fee to users, while Maptitude comes at a steep cost. Id.
14.°

Defendant offers no explanation for why DRA’s reporting of VAP is purportedly
unreliable, nor does he contend that it differs in any way—much less any material way—from
Maptitude’s reporting of that data. Nor could he. As Dr. Bradlee explains in his attached
declaration, the VAP data in DRA comes directly from the U.S. Census Bureau—just the same as
it does for Maptitude. /d. § 7. Defendant offers no explanation for why a costly third-party
company’s downloading of Census data is somehow more reliable than a transparent, free third
party’s downloading of that same data. Moreover, Defendant—and his expert Dr. Hood—have
access to Maptitude and presumably learned prior to filing this motion that the VAP data reported

by Dr. Collingwood from DRA and the VAP data reported by Maptitude are precisely the same.

® Notably, Caliper, which sells Maptitude, does not view DRA as an unreliable source of data.
Rather, it markets itself as an “Alternative to Dave’s Redistricting App” on its website, not because
it reports more accurate Census data, but because it has additional “benefits” such as various
features and customizable printouts. See Caliper Maptitude for Redistricting, Alternative to Dave’s
Redistricting App, https://www.caliper.com/maptitude/solutions/alternative-to-daves-
redistricting-app.htm.
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As Dr. Collingwood explains in his attached declaration (to which Maptitude reports are
appended), Maptitude shows the exact same Native American VAP figures for the enacted plan’s
Districts 9, 9A, 9B, and 15 as does DRA. Ex. 3 (Collingwood Dec). {1 5-6. The same is true for
the reporting of the Native American VAP in District 9 in Plaintiffs’ Demonstrative Plans 1 and
2. 1d. 1 6.% Defendant’s characterization of DRA as an “unreliable” source of VAP data is entirely
baseless.

Contrary to Defendant’s assertion, Def’s Memo. at 6, DRA has been relied upon by courts
adjudicating redistricting litigation. For example, the Virginia Supreme Court appointed two
special masters (one nominated by each of the two major political parties) to draw Virginia’s 2021
redistricting plans. Both experts, Dr. Bernard Grofman and Mr. Sean Trende, relied upon DRA’s
compactness scores to evaluate whether their plans complied with Virginia’s compactness criterion
in proposing maps to the court. See Memo from Bernard Grofman, Ph.D. and Sean Trende to the
Chief Justice and Justices of the Supreme Court of Virginia at 19, 32, & 46 (Dec. 7, 2021),
https://www.vacourts.gov/courts/scv/districting/memorandum_re_va_redistricting_2021.pdf
(Attached as Ex. 4). In another case, the U.S. District Court for the Eastern District of Virginia
appointed Dr. Grofman as a special master to draw a remedial plan for the Virginia Beach City

Council after concluding that the city’s at-large election method violated the VRA. Dr. Grofman

® Indeed, the only difference between the numbers reported by the Legislature and Dr. Hood and
those that Dr. Collingwood used from DRA is that the Legislature and Dr. Hood cited the “single
race” Native American figure; that is, they exclude from their figures people who identify as both
part Native American and, e.g., part White. See, e.g. ECF No. 60-35 (Hood Report) at 2 n.4. This
is legal error, as the Supreme Court has held. See Georgia v. Ashcroft, 539 U.S. 461, 473 n.1 (2003)
(holding that, in a case (like this one) that “involves an examination of only one minority group’s
effective exercise of the electoral franchise. . . . we believe it is proper to look at a// individuals
who identify themselves as [that minority],” not just those who identify as a single race (emphasis
in original)). Nevertheless, as Dr. Collingwood explains, by comparing Maptitude’s “any part”
Native American VAP data to his data obtained from DRA, he determined that the two sources
report the precise same VAP figures.
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used DRA to assess the VAP by race in the districts he drew, describing DRA as “a free user-
friendly mapping program that is becoming widely used in redistricting map-drawing.” Special
Master’s Report at 2, 3, Holloway v. City of Virginia Beach, Case No. 2:18-cv-69 (E.D. Va. Sept.
26, 2021), ECF No. 281-1 (attached as Ex. 5), 531 F. Supp. 3d 1015, vacated and remanded on
other grounds, 42 F.4th 266 (4th Cir. 2022).”

In addition to its use by courts, DRA is also widely used by legislatures and redistricting
commissions, both for their own mapdrawing and for receiving redistricting proposals from the
public. Indeed, the North Dakota Legislative Council recommended, in both the 2011 and 2021
redistricting cycles, that legislators and members of the public use DRA to submit proposals given
the limited number of Maptitude licenses purchased by the legislature. See, e.g., Ex. 6 at 150 (Tr.
of Aug. 26, 2021 N.D. Legislative Redistricting Committee). The North Dakota legislature is not
alone in encouraging the use of DRA. See, e.g., Colo. Independent Redistricting Comm’ns,
Opportunities for Public Engagement, https://redistricting.colorado.gov/content/opportunities-
for-public-engagement (“We recommend . . . Dave’s Redistricting” for submitting redistricting
proposals to the Commission); Del. Gen. Assembly, Redistricting Information,
https://legis.delaware.gov/redistricting (referring public to Dave’s Redistricting App for tool to
submit proposed redistricting plans); Mo. Office of Administration, Redistricting Resources,

https://oa.mo.gov/redistricting-resources (referring public to Dave’s Redistricting App); Mont.

" Dr. Grofman’s use and reliance on DRA is notable because he is among the preeminent
redistricting experts in the country. Indeed, Dr. Grofman is largely considered the architect of the
Gingles preconditions for assessing Section 2 claims. In Gingles, the Supreme Court cited his
expert report and academic work extensively (his name appears 18 times in the decision), expressly
adopting Dr. Grofman’s definition of racially polarized voting as part of the Gingles preconditions.
See Thornburg v. Gingles, 478 U.S. 30, 53 n.21 (1986). There is no better evidence that DRA is a
reliable source of redistricting data, accepted among experts in the field, than Dr. Grofman’s use
of DRA in his court-appointed expert work.
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Districting & Apportionment Comm’n, Instructions for Measuring Competitiveness in Dave’s
Redistricting, https://leg.mt.gov/content/Districting/2020/maps/State-Legislative/measuring-
legislative-district-competitiveness.pdf (using Dave’s Redistricting App for mapping and data
source to comply with redistricting criteria); Okla. Senate, Public Map Submissions,
https://oksenate.gov/redistricting/public-map-submissions (“The Oklahoma Legislature is excited
to partner with Dave’s Redistricting App (DRA)” to allow public to submit redistricting
proposals); Penn. Legislative Reapportionment Comm’n, How to Submit a Statewide Map at 3-7,
https://www.redistricting.state.pa.us/resources/documents/LRC%20Map%20Guide.pdf
(encouraging citizens to use Dave’s Redistricting App to submit proposed redistricting plans); S.D.
Legislature, Redistricting, https://sdlegislature.gov/Redistricting/Home (linking to legislative
redistricting proposals drawn on DRA); Ex. 7 (Decl. of Sarah Augustine, Chair of the Washington
Redistricting Comm’n) 1 7,
https://www.courts.wa.gov/content/publicUpload/Redistricting/AugustineDecl%20Nov%2021%
20signed.pdf (explaining in declaration to Washington Supreme Court that Commission staff used
Dave’s Redistricting App to draw redistricting plans).

Defendant is wrong to contend that the “only federal court that has addressed the
admissibility of the output and data from [DRA] [to be] inadmissible.” Def’s Memo. at 6. As
explained above, at least one federal court and one state supreme court have admitted DRA
compactness and voting-age-population data and maps to draw court-ordered plans (including as
part of a VRA compliance analysis). Moreover, in the case cited by Defendant, the court took no
issue with the underlying data in DRA or the reliability of the application itself. Ohio Org.
Collaborative v. Husted, No. 2:15-dc-1802, 2016 WL 8201848, at *8 (S.D. Ohio May 24, 2016).

Rather, the court declined to permit maps created with DRA that showed the location of polling

10
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stations in relation to minority populations because the “parameters [ ] used to produce the maps”
was not explained. /d. at *8. But unlike VAP data, DRA does not contain polling station locations;
that information would have needed to be separately imported and layered in by the expert from
another data source—the precise parameters that were not explained to the court. The Ohio
Organizing court did not conclude that DRA’s reporting of Census voting age population data or
compactness scores was inaccurate, but rather that the proponents in that case had not adequately
explained how they generated the polling place locations contained in their maps. Here, Plaintiffs
have offered testimony from the owner and creator of DRA demonstrating the reliability of the
Census and compactness data used by Dr. Collingwood, have shown that the data is the same as
reported in Defendant’s preferred source, and have demonstrated the breadth of its use and
acceptance in the field.

To be sure, Defendant notes that Dr. Collingwood testified at his deposition that there is a
discrepancy between the compactness scores reported by DRA and Maptitude for certain North
Dakota legislative districts. Def’s Memo. at 5-6. But Defendant omits that Dr. Collingwood
explained that “Maptitude is really finnicky” and, for example, will sometimes “misplace[] where
[a] boundary” is when map files are uploaded into it. ECF No. 74-1 at 185 (Collingwood Dep.).
Thus, Dr. Collingwood explained, “if there’s a discrepancy between the two, it’s just as likely that
the discrepancy is actually coming from Maptitude.” Id. Indeed, Defendant’s expert Dr. Hood
faced this precise issue when his consultant attempted to load the enacted plan and Plaintiffs’
demonstrative plans into Maptitude to generate compactness reports for his expert report, as shown

below:

11
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M G ma II Trey Hood <treyhood@gmail.com>
ND reports

1 message

clark@polidata.org <clark@polidata org> Thu, Jan 5, 2023 at 2-33 PM

To: Trey Hood <treyhood@gmail.com>
OK, | fixed up about a dozen obvious issues, i.e., most likely caused by the SHP files as the
source.

| don't recall anyone involving any population.

Of course, there are some similar issues but as they generally did not involve population | left
those alone, mostly in the BENCH20 (i_e_, the 2012 plan with 2020 data)

The attached are just the compactness (the first 4 measures in MTR) and the splits by COUNTY.

I need to do the other splits outside of MTR, so0, tomorrow.

| will send some more reports shortly.

POLIDATA ® Political Data Analysis | polidata.org | Distillers of Official Data ® since 1974
Clark Bensen | POLIDATA LLC | Tel: 703-690-4066 | eFax: 202-318-0793 | clark@polidata.org

8 attachments

ﬂ ndSD-2022-1LLUS-2_fix-shps_wa05a__Measures of Compactness Report.pdf
91K

Ex. 8 (Email from Clark Benson, Polidata, to Dr. Hood). Yet Defendant assumes, without any
evidence, that DRA is the source of the discrepancy.®

In his rebuttal report, Dr. Collingwood used Dr. Hood’s reporting of compactness scores
generated from Maptitude *“so that we at least had an even comparison” and were using apples-to-
apples numbers. /d. at 183. But that does not mean the DRA compactness scores were inaccurate,
just that it made sense for the two experts to use a single program, whether that was Maptitude’s
or DRA’s, as they compared the compactness scores of the districts.

DRA is a reliable source of Census and redistricting data that is widely used by experts,

courts, legislatures, redistricting commissions, and the public. It has made redistricting

8 Plaintiffs believe that both Maptitude and DRA are reliable sources of redistricting data for expert
witnesses.

12
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substantially more transparent—and was recommended by the North Dakota legislature itself.
Defendant’s characterization of this important tool as “unreliable” is unfounded and unwarranted.

III.  Dr. Weston McCool properly concluded that systemic disparities hinder North
Dakota Native Americans’ ability to participate effectively in the political process.

Dr. Weston McCool properly concluded that systemic disparities hinder North Dakota
Native Americans’ ability to participate effectively in the political process. As the Eighth Circuit
has held, “[o]nce lower socio-economic status of [the minority group] has been shown, there is no
need to show the causal link of this lower status on political participation.” Whitfield v. Democratic
Party of State of Ark., 890 F.2d 1423, 1431 (8th Cir. 1989) (quoting United States v. Dallas Cnty.
Comm’n, 739 F.2d 1529, 1537 (11th Cir. 1984)). The Eighth Circuit cited the Senate Report from
which the totality of circumstances factors are derived, which explains that

[d]isproportionate educational, employment, income levels and living conditions

arising from past discrimination tend to depress minority political participation.

Where these conditions are shown, and where the level of [minority] participation

in politics is depressed, plaintiffs need not prove any further causal link between

their disparate socio-economic status and the depressed level of political

participation.
Id. (quoting S. Rep. No. 417 at 29 n.144, 1982 U.S. Code Cong. & Admin. News at 207); see also
Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1037-38 (D.S.D. 2004) (explaining that plaintiffs
are not required to prove the causal nexus, “[r]ather the burden is on ‘those who deny the causal

nexus to show that the cause is something else’” (quoting United States v. Marengo Cnty. Comm’n,
731 F.2d 1546, 1569 (11th Cir. 1984))). The Eighth Circuit further explained that “[i]nequality of
access is an inference which flows from the existence of economic and educational inequalities.”
Id. (quoting Dallas Cnty. Comm’n, 739 F.2d at 1537). In this case, it is undisputed that Native

American voters’ participation in politics is depressed, as Dr. Collingwood has explained, see ECF

No.65-3 (Collingwood Rebuttal Report) at 4 (showing that Native American voter turnout in

13
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District 9 is generally 20-30 percentage points lower than white turnout), and as Defendant’s expert
Dr. Hood admitted that his own analysis shows, see ECF No. 65-4 (Hood Dep.) at 83 (reporting
38.9% turnout among District 9 Native American voters for 2020 presidential election versus
69.7% turnout among District 9 white voters).°

Defendant is therefore wrong to conclude that Dr. Weston McCool made an improper
“conclusory statement[],” Def’s Memo. at 8, that merely “cited the Senator Factor[],” id., for the
proposition that Native American’s health, education, and economic disparities hinder their
participation in the political process. Rather, binding Circuit precedent holds that this is precisely
the inference that must be drawn from the data. Having established the predicate facts, Senate
Factor 5’s linkage to the hindered participation in the political process is assumed. There was
nothing improper in Dr. McCool inferring that linkage.
IV.  Dr. Weston McCool used reliable health data from the Kaiser Family Foundation.

Dr. Weston McCool used reliable health data from the Kaiser Family Foundation (“KFF”).
As Defendant explains, Dr. McCool cited KFF for one statistic—the rate at which Native
American versus white residents of North Dakota avoid health care due to its cost. Def’s Memo.
at 9. Defendant contends that KFF is “unreliable,” Def’s Memo. at 9, and objects to Dr. McCool’s
use of its statewide data rather than looking at data focused on Districts 9 and 15, id. at 10. These
objections are misplaced.

First, KFF is a universally accepted, reliable source of health statistics and information.
For example, the North Dakota Legislative Council routinely relies upon KFF for health statistics.
See, e.g., N.D. Legislative Council, Telehealth Study — Background Memorandum (Aug. 2021),

https://ndlegis.gov/sites/default/files/resource/committee-memorandum/23.9024.01000.pdf

® Dr. McCool, like the Court, will observe this testimony at trial.

14
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(citing KFF health statistics); N.D. Legislative Council, Health Insurance Guaranteed Issue —
Background Memorandum (July 2019) https://ndlegis.gov/sites/default/files/resource/committee-
memorandum/21.9072.01000.pdf (citing KFF health data); N.D. Legislative Council, Children’s
Mental Health Services Resources (July 2018)
https://ndlegis.gov/sites/default/files/resource/committee-memorandum/19.9355.01000.pdf
(advising Health Services Committee to consult KFF resources). So does the North Dakota
Department of Health and Human Services. See, e.g., Presentation to N.D. House Appropriations
Comm., Medical Servs. Budget - House Bill 1012,
https://www.nd.gov/dhs/info/testimony/2021/house-approp-hr/hb1012-medical-services-
overview-expansion-1-14.pdf (citing health statistics from KFF); Presentation to N.D. Senate
Appropriations Comm, Senate Bill 2012, https://www.nd.gov/dhs/info/testimony/2019/senate-
approp/sb2012-overview-medical-services-2019-1-17.pdf (citing health statistics from KFF).
Reliance on KFF extends beyond North Dakota. The U.S. Supreme Court has repeatedly
cited KFF’s health statistics in its opinions. See, e.g., Burwell v. Hobby Lobby Stores, Inc., 573
U.S. 682, 699 (2014) (relying upon annual survey of health statistics published by KFF); Little
Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367, 2393 (2020) (Alito,
J., concurring) (citing to health statistics reported by KFF). So have federal circuit and district
courts. See, e.g., Merck & Co., Inc. v. U.S. Dep’t of Health & Human Servs., 962 F.3d 531, 538
n.5 (D.C. Cir. 2020) (citing health statistics from KFF); Forrest Gen. Hosp. v. Azar, 926 F.3d 221,
223 n.7 (5th Cir. 2019) (relying upon health statistics reported by KFF); Stewart v. Azar, 313 F.
Supp. 3d 237, 248 (D.D.C. 2018) (relying upon health statistics reported by KFF); California v.

Trump, 267 F. Supp. 3d 1119, 1124 n.7 (N.D. Cal. 2017) (citing health statistics reported by KFF).
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The federal government relies on KFF too. The National Institutes of Health, as part of its
National Library of Medicine, recommends KFF as a resource for health statistics. See NIH Nat’l
Library of Medicine, Finding and Using Health Statistics, Kaiser Family Foundation,
https://www.nlm.nih.gov/nichsr/stats_tutorial/section4/ex7_KFF.html. The National Resource
Directory, a government database of “validated resources” for veterans, lists KFF among its
recommended resources. https://nrd.gov/; https://nrd.gov/resource/detail/
11162263/Kaiser+Family+Foundation. The federal government has likewise cited KFF health
statistics as the basis for issuing rules and regulations. See, e.g., Reproductive Health Services,
Dep’t of Veterans Affairs, 87 Fed. Reg. 55287-01, 2022 WL 4105056, Interim Final Rule (Sept.
9, 2022) (relying upon health statistics from KFF for rulemaking); COVID-19 Vaccination &
Testing; Emergency Temporary Standard, Dep’t of Labor, Interim Final Rule, 86 Fed. Reg. 61402-
01, 2021 WL 5130519 (Nov. 5, 2021) (relying upon health data from KFF for rulemaking);
Religious Exemptions & Accommaodations for Coverage of Certain Preventative Servs. Under the
Affordable Care Act, Dep’t of Treasury, 26 CFR Part 54, 82 Fed. Reg. 47792-01, 2017 WL
4551336 (Oct. 13, 2017) (relying upon statistics from KFF for rulemaking); Average Cost of a
Health Insurance Policy, Dep’t of Health & Human Servs., 42 C.F.R. § 100.2 (Aug. 6, 2007)
(relying upon health statistics from KFF to calculate compensation under Vaccine Injury
Compensation program).

If KFF suffices as a reliable source of data for the North Dakota legislature, the North
Dakota Department of Health and Human Resources, the U.S. Supreme Court and lower federal
courts, the National Institutes of Health, and federal agency rulemaking, then surely it is a reliable

source of data for an expert in this case.

16
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Second, Defendant’s contention that Dr. McCool’s reliance on the KFF data is improper
because it reports statewide, not localized, health disparities is likewise incorrect. As the Ninth
Circuit has explained, “the court decisions from which the Senate factors were derived . . . both
considered the existence of statewide discrimination as a factor . . . .” Gomez v. City of Watsonville,
863 F.2d 1407, 1418 (9th Cir. 1988) (emphasis in original); see White v. Register, 412 U.S. 755,
766-68 (1973) (citing statewide discrimination against Black and Mexican-American residents);
Zimmer v. McKeithen, 485 F.2d 1297, 1306 (5th Cir. 1973) (citing effect of statewide racial
segregation in education). As the Gomez court emphasized, this relevance of statewide data applies
to the precise Senator Factor analyzed by Dr. McCool:

These arguments apply with equal force to the fifth Senate Factor, which states that

courts may consider ‘the extent to which members of the minority group in the state

or political subdivision bear the effects of discrimination in such areas as education,

employment, and health, which hinder their ability to participate effectively in the

political process.” Moreover, the literal language of the fifth Senate factor does not

even support the reading that only discrimination by [the locality] may be

considered; the limiting language describes the people being discriminated against,

not the discriminator.

863 F.2d at 1418 (emphasis in original); ¢f. League of United Latin Am. Citizens v. Perry, 548 U.S.
399, 437 (2006) (holding that consideration of proportionality for a statewide plan must assess
statewide, not regional, proportionality of representation). Defendant’s contention that statewide
disparities cannot be considered as part of the fifth Senate Factor is incorrect as a legal matter, and
certainly is not a basis to exclude the data.

V. The Court Should Not Limit the Scope of Testimony for Chairperson Jackson Street

The Court should allow Chairperson Lonna Jackson Street, if called, to testify regarding
the subjects identified in Plaintiffs’ supplemental disclosures. Defendant’s objection to the subjects

identified with respect to Chairperson Jackson Street—specifically “the Tribe, its voters and local

election conditions, and the needs of Tribal residents with respect to the state legislature” is

17
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baseless as these topics all fall within the broader category of information Plaintiffs previously
disclosed with respect to previous Chairperson Yankton, i.e. “the injury the Spirt Lake Tribe and
its members have suffered by the State’s use of a redistricting plan that dilutes their vote.”
Compare Def. EX. 3, Plaintiffs’ 2nd Suppl. 26(a)(1) Disclosures, ECF 95-3 with Def. EX. 2,
Plaintiffs’ Initial Rule 26(a)(1) Disclosures, ECF 95-2; see Transamerica Life Ins. Co. v. Lincoln
Nat. Life Ins. Co., 255 F.R.D. 645, 657 (N.D. lowa 2009) (allowing witness testimony over
objection with respect to topics that “could reasonably be read” as included in party’s disclosures).
Nor can Defendant reasonably claim to be prejudiced by the disclosure of more specific topics for
Chairperson Jackson Street. Transamerica, 255 F.R.D. at 657 (“it is difficult to see how Lincoln
has been harmed by more specific disclosure of the content of [the witness’s] testimony”). This is
particularly so given that Defendant never sought to depose former Chairperson Yankton, forgoing
any opportunity to determine the scope of his testimony, which reasonably encompasses the
specific topics identified with respect to Chairperson Jackson Street, among other topics.
Regardless, Plaintiffs still intend to call former Chairperson Yankton to testify at trial, as
he served as Chairperson for the Spirit Lake Nation during the 2021 redistricting process and
during the majority of this suit and thus has relevant information about the injuries alleged by Spirt
Lake. Chairperson Jackson Street was only recently elected Chairperson, replacing former
Chairperson Yankton, and while Plaintiffs may call Chairperson Jackson Street in addition to
Chairperson Yankton, they will do so to the extent she has non-cumulative information and
evidence from the time since she became Chairperson that is within the scope of the identified

topics and becomes relevant at trial .0

10 This situation is similar to that of Defendant’s newly disclosed witness Erika White, who was
only recently named Elections Director replacing one of Defendant’s previously disclosed

18
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CONCLUSION

For the foregoing reasons, Defendant’s motion in limine should be denied.

witnesses. See Pls. Mot. in Limine at 9 n.6, ECF No. 97. Defendant has indicated that he reserves
the right to call both witnesses. /d.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

TURTLE MOUNTAIN BAND OF CHIPPEWA
INDIANS, et al.,

Plaintiffs,

Civil No. 3:22-cv-00022-PDW-ARS
V.

MICHAEL HOWE, in his official capacity as
Secretary of State of North Dakota, et al.,

Defendant.

DECLARATION OF MARK P. GABER

Pursuant to 28 U.S.C. § 1746, I, Mark P. Gaber, declare as follows:

1. I am an attorney at the Campaign Legal Center, duly licensed to practice law in the
District of Columbia and admitted to practice before this Court.

2. Together with co-counsel, I represent Plaintiffs the Turtle Mountain Band of
Chippewa Indians, Spirit Lake Tribe, Wesley Davis, Zachary S. King, and Collette Brown.

3. I have personal knowledge of the facts stated herein.

4. Attached hereto as Exhibit 1 is a true and correct copy of the Order of the court in

Perez v. Texas, Case No. 11-CA-360-OLG-JES-XR (W.D. Tex. July 3, 2017), ECF No. 1447.

5. Attached hereto as Exhibit 2 is a true and correct copy of the Declaration of David
G. Bradlee.
6. Attached hereto as Exhibit 3 is a true and correct copy of the Declaration of Dr.

Loren Collingwood.
7. Attached hereto as Exhibit 4 is a true and correct copy of the Memorandum from

Bernard Grofman, Ph.D and Sean Trende to the Chief Justice of the Supreme Court of Virginia,
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dated December 7, 2021, and available at
https://www.vacourts.gov/courts/scv/districting/memorandum_re va_redistricting_2021.pdf.

8. Attached hereto as Exhibit 5 is a true and correct copy of the Report of Special
Master Bernard Grofman, Ph.D., in the matter Holloway v. City of Virginia Beach, 2:18-cv-69
(E.D. Va. Sept. 26, 2021), ECF No. 281-1. I serve as counsel for Plaintiffs in the Holloway matter.

0. Attached hereto as Exhibit 6 is a true and correct copy of a transcript of the August
26, 2021 North Dakota Legislative Redistricting Committee meeting, which was produced to the
parties in the Walen v. Burgum matter by Defendants.

10.  Attached hereto as Exhibit 7 is a true and correct copy of the Declaration of the
Chair of the Washington Redistricting Committee, Sarah Augustine, to the Washington Supreme
Court, dated November 21, 2021, and available at
https://www.courts.wa.gov/content/publicUpload/Redistricting/AugustineDecl%20Nov%2021%
20signed.pdf.

11. Attached hereto as Exhibit 8 is a true and correct copy of an email dated January 5,
2023 between Clark Benson and Dr. Trey Hood III, produced to Plaintiffs by Defendants in

response to a subpoena to Dr. Hood.

I declare under penalty of perjury that the foregoing is true and correct, to the best of my
knowledge.
Executed this 22nd day of May, 2023 in Washington, DC

/s/ Mark P. Gaber
Mark P. Gaber

Senior Direct, Redistricting
Campaign Legal Center
1101 14th St. NW, Suite 400
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Washington, DC 20001
202-736-2200
mgaber(@campaignlegalcenter.org
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION
SHANNON PEREZ, et. al. )
) CIVIL ACTION NO.
) 11-CA-360-OLG-JES-XR
Plaintiffs ) CONSOLIDATED ACTION
) [Lead case]
V. )
)
GREG ABBOTT, et. al. )
)
)
Defendants )
ORDER

Pending before the Court is the parties’ dispute regarding the admissibility of
expert reports (docket nos. 1439, 1440, 1441, 1444). Defendants object to the
admission of any expert reports into evidence. They contend the expert reports
constitute inadmissible hearsay under Fed. R. Evid. 801(c) because they are out-of-
court statements offered to prove their truth. Plaintiffs assert that expert reports
are admissible under Fed. R. Evid. 807, the residual exception to the hearsay rule.
Defendants claim the residual exception should only be applied in “exceptional
circumstances.”

The Court has considered the parties’ arguments and the applicable law and
finds that expert reports will not be pre-admitted or admitted in lieu of live expert
testimony but the reports will be allowed subject to any further objections in open

court if the expert testifies live or by trial deposition and adopts the statements in



the report while under oath and subject to cross examination. See Bianco v. Globus
Medical, Inc., 30 F. Supp. 3d 565, 570-71 (E.D. Tex. 2014) (pretrial expert report
was inadmissible as out of court statement, but report offered into evidence through
sworn declaration was admissible on issues to be determined by the judge); see also
Televisa, S.A. de C.V. v. Univision Communications, Inc., 635 F. Supp. 2d 1106,
1109-10 (C.D. Cal. 2009) (expert report admissible under Rule 807 because expert
signed the report, adopted it as a true and correct copy, testified under oath, and
was subject to cross examination). Allowing the admission of expert reports under
these parameters should dispel any concerns about trustworthiness.

In bench trials, and in this case in particular, expert reports can greatly
assist the trier of fact in understanding the basis for the expert’s opinions and
determining how much weight to give the expert’s opinion. Williams v. Illinois, 567
U.S. 50, 77-78 (2012). If the basis evidence for the expert’s opinion is hearsay, and
nothing more, the Court can simply disregard that evidence when reaching its
decision. Likewise, if some (but not all) of the basis evidence is irrelevant, the
Court can disregard the irrelevant evidence when reaching a decision. But if the
basis for the expert’s opinion is relevant data from reliable sources, and the expert’s
analysis and methodology is sound, the Court will likely give the expert’s findings
more weight. The issues in this case are not simple, the data and methodology used
by certain experts can be complex, and time is of the essence. Allowing the expert
reports under Rule 807 will serve the general purpose of the rules and the interests

of justice.
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It is therefore ORDERED that expert reports will not be pre-admitted or
admitted in lieu of live expert testimony but the reports will be allowed subject to
any further objections in open court if the expert testifies live or by trial deposition
and adopts the statements in the report while under oath and subject to cross
examination.

SIGNED on this 3rd day of July, 2017.

/sl

JERRY E. SMITH
UNITED STATES CIRCUIT JUDGE

s/
ORLANDO L. GARCIA
CHIEF U.S. DISTRICT JUDGE

s/
XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

TURTLE MOUNTAIN BAND OF CHIPPEWA
INDIANS. et al..

Plaintiffs,
Civil No. 3:22-cv-00022-PDW-ARS

V.

MICHAEL HOWE, in his official capacity as
Secretary of State of North Dakota, et al..

Defendant.

DECLARATION OF DAVID G. BRADLEE

[, David G. (*Dave™) Bradlee, pursuant to 28 U.S.C. § 1746. declare that:

l. [ am over 18 years of age and am competent to testify as to the matters stated in
this declaration. This testimony is based upon my personal knowledge.

2. [ received a B.S. in Math and Computer Science from Union College and a Ph.D.
in Computer Science from the University of Washington. [ spent over twenty years of my career
at Microsoft, mostly as a Principal Software Development Lead and Development Manager.

3. In 2009, I created and launched Dave’s Redistricting App (“DRA”). At the time,
DRA was the only web application that allowed the public—at no cost—to draw congressional
and legislative district boundaries for all 50 states. The new version of DRA, DRA 2020, was
launched in late 2018. DRA can be accessed at https://davesredistricting.org.

4. My goal in launching DRA was to help make redistricting fairer and more
transparent. DRA has transformed the redistricting process by affording anyone the ability to draw

district boundaries. Prior to DRA’s launch, the only option for redistricting software was
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commercial products. The software and licenses for these commercial products cost thousands of
dollars. and that cost multiplies as you purchase the data sets for more states.

5. Particularly throughout this past redistricting cycle, DRA’s use has exponentially
grown. It is used by the public, media, legislators, state and local redistricting commissions, expert
witnesses. and court-appointed special masters.

6. I work with a team experienced in software development to maintain and operate
DRA. My colleagues received degrees from MIT, Williams College, Harvard Business School.
Vassar, UCLA, and the University of Washington Law School.

7. I obtained the population data—including the voting-age population (“VAPY)
data—reported by DRA directly from the U.S. Census Bureau when it released the P.L. 94-171
redistricting data in August 2021. This is the exact same data that commercial redistricting
software products, like Maptitude or ESRI ArcGIS, use.

8. For the 2020 Census. DRA reports VAP racial data using the “any part”
methodology of combining people who identified as more than one race on their Census form. For
example. the Native American VAP data include American Indian and Alaska Native alone or in
combination with other races, including Hispanic.

9. DRA provides several tools to analyze redistricting plans. For example. users can
check to see that all precincts have been assigned to a district. that the districts are contiguous, and
that the districts satisfy population equality requirements. DRA also reports the number of
counties, precincts/wards, or cities that a plan splits.

10. DRA also includes statewide election data. and allows users to see the total votes
for candidates for statewide offices within particular districts. The vast majority of the election

data in DRA is from the Voting and Election Science Team at University of Florida and Wichita
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State University. The data is housed at the Harvard University Dataverse, available at this link:
https://dataverse.harvard.edu/dataverse/electionscience.

11. DRA reports plan-wide average compactness scores as well as individual
compactness scores for districts, including the commonly used Reock and Polsby-Popper scores.

DRA uses the standard equations to calculate these scores.

[ declare under penalty of perjury that the foregoing is true and correct.

May 22,2023 (V Q@L\/( / &/AA

David G. Bradlee
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

TURTLE MOUNTAIN BAND OF CHIPPEWA
INDIANS, et al.,

Plaintiffs,
Civil No. 3:22-cv-00022-PDW-ARS

V.

MICHAEL HOWE, in his official capacity as
Secretary of State of North Dakota, et al.,

Defendant.

DECLARATION OF DR. LOREN COLLINGWOOD

L, Dr. Loren Collingwood, pursuant to 28 U.S.C. § 1746, declare that:

l. [ am over 18 years of age and am competent to testify as to the matters stated in
this declaration. This testimony is based upon my personal knowledge.

2. I have reviewed Defendant’s Motion in Limine, which argues that Dave’s
Redistricting App (“DRA”) is an unreliable source of Voting Age Population (“VAP”) data and
compactness scores. This is not correct.

Bh I routinely use DRA in my research and expert work and have always found it to
be reliable and accurate. So do other experts in the field, including one of the most respected and
experienced experts and Court-appointed special masters, Dr. Bernie Grofman. Indeed, because
DRA is substantially easier to use than commercial alternatives, it reduces the possibility of error.

4. DRA’s VAP data comes directly from the Census Bureau. It is no different in this
regard than commercial software providers like Maptitude.

5. After reviewing Defendant’s Motion in Limine, I compared the VAP data reported

by DRA and cited in my report with the VAP data reported by Maptitude. First, I note that
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Defendant’s expert Dr. Hood and the Legislature cited “single race” Native American VAP
figures, while I used the *“any part” Native American figures reported by DRA and routinely used
in Voting Rights Act cases. To compare the two sources, I obtained Maptitude reports for District
9,9A, 9B, and 15 in the enacted plan and for Plaintiffs’ Demonstrative Plans 1 and 2 listing both
VAP metrics.

6. As the attached Maptitude reports show, the DRA and Maptitude VAP data is the
same. For example, Maptitude reports the same “any part” Native American figures for District 9
(54.5%), District 9A (79.8%), District 9B (32.2%) and District 15 (23.1%) as does DRA. Likewise,
both Maptitude and DRA report that Plaintiff’s Demonstrative Plan 1 has an “any part” Native
American VAP of 66.1% and, for Plaintiffs’ Demonstrative Plan 2, 69.1%. Ex. 1 (Maptitude
Reports — Plaintiffs Demonstrative Plan 1); Ex. 2 (Maptitude Reports — Plaintiffs’ Demonstrative
Plan 2).

g With respect to compactness scores, Defendants’ motion does not explain why it
assumes that the minor discrepancies between DRA’s scores and Maptitude’s scores originate with
DRA. It is just as likely that Maptitude is the source. In any event, given that Dr. Hood’s
compactness analysis involved comparing different districts, what matters is that we use one
source of scores in makiﬁg that comparison, whether it is Maptitude or DRA. That is why in my
rebuttal report I analyzed the Maptitude reports, which Dr. Hood had used.

8. The suggestion that DRA is not reliable is not true.

I declare under penalty of perjury that the foregoing is true and correc

May 21, 2023
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