
 

 
 

STATE OF NEW HAMPSHIRE 

STRAFFORD COUNTY                                                                        SUPERIOR COURT 

 

City of Dover et. al.  

 

v. 

 

David Scanlan, Secretary of State for New Hampshire et. al. 

 

Docket No. 219-2022-CV-00224 

 

PLAINTIFFS’ OBJECTION TO DEFENDANTS’ JOINT MOTION TO DISMISS 

 

 NOW COME the plaintiffs, City of Dover, New Hampshire (“Dover”), City of 

Rochester, New Hampshire (“Rochester”), Debra Hackett, Rod Watkins, Kermit Williams, 

Eileen Ehlers, Janice Kelble, Erik Johnson, Deborah Sugerman, Susan Rice, Douglas Bogen, and 

John Wallace, by and through their undersigned counsel, and object to the Defendants’ Joint 

Motion to Dismiss, stating in support as follows: 

I. Introduction 

This case challenges the constitutionality of the 2022 New Hampshire House of 

Representatives (“House”) redistricting statute, and specifically compliance with the mandatory, 

rights-creating language in Part II, Article 11 of the State Constitution, added with voter approval 

in 2006.  The defendants (collectively, the “State”) jointly moved to dismiss the Complaint, 

presenting the following core questions for review: 

Issue 1:  The “political question” exception to justiciability applies where a matter 

is sufficiently committed to the pure discretion of another branch of government, 

but does not apply where a mandatory constitutional duty exists.  The redistricting 

statute at issue allegedly violated an express, mandatory constitutional mandate 

with self-contained, objective standards.  Are plaintiffs’ claims “political 

questions” beyond judicial review?  

 

Issue 2:  In order to state a claim, a Complaint must include allegations 

“reasonably susceptible of a construction” that permits recovery.  Here, the 

Complaint alleges the existence of a mandatory constitutional duty and 
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corresponding right, extensive allegations outlining the breach of that duty/right 

by way of unnecessary constitutional violations without sufficient (or any) basis, 

an expert affidavit providing an alternative redistricting plan showing the degree 

of unnecessary violations of the State Constitution, and harm to plaintiffs.  Have 

plaintiffs failed to state a claim?  

 

As set forth below, the answer to each is “no” and the Court should deny the State’s Joint 

Motion in its entirety.   

II. Factual Background1 

In 2006, Part II, Article 11 of the State Constitution was amended (with voter approval) 

to provide, in relevant part: 

When the population of any town or ward, according to the last federal census, is 

within a reasonable deviation from the ideal population for one or more 

representative seats the town or ward shall have its own district of one or more 

representative seats.  

 

See N.H. CONST. pt. II, art. 11 

 

According to the 2020 federal census, dividing the population of New Hampshire by 400 

House members yields an ideal population of 3,444 for an individual seat.  See Complaint ¶ 58; 

see generally City of Manchester v. Secretary of State, 163 N.H. 689, 699 (2012) (discussing 

method of apportioning House districts).  

As part of New Hampshire’s decennial redistricting process, on March 23, 2022, the 

Governor signed House Bill 50, now Laws 2022, Chapter 9, repealing and reenacting RSA 662:5 

to redistrict the House. Complaint ¶ 2. Of the towns and wards with sufficient population to 

require their own district under Part II, Article 11, the new House plan denies 55 of them their 

own district.  Id. ¶ 35.  The plaintiffs acknowledge in the Complaint that, due to the relatively 

small population of New Hampshire in comparison to its large number of Representatives (400), 

                                                
1 The plaintiffs incorporate the Complaint and its attachments herein entirely, and briefly summarize same below for 

the Court’s convenience.  
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redistricting may require “forced” violations of Part II, Article 11.  Id. ¶ 29.  However, fourteen 

of the enacted 55 violations of Part II, Article 11 were not in fact “forced,” and instead were 

voluntarily chosen for reasons that remain unexplained and lack any “rational or legitimate 

basis.”  See id. ¶36.  Among the towns and wards that have been denied their rights by unforced 

violations of Part II Article 11 are Dover Ward 4, Rochester Ward 5, Barrington, Lee, Hooksett, 

New Ipswich, and Wilton, all of which exceed the ideal population for a House seat.  See 

Complaint ¶¶ 58-81.  

Throughout the legislative process that produced Laws 2022, 9:1, the legislature received 

public input and feedback from various people, including the Map-a-Thon coalition.  Id. ¶¶ 37, 

38.  Map-a-Thon is a non-partisan group of professionals, including those with software coding, 

data, and redistricting knowledge and expertise, who, among other things, created proposed New 

Hampshire House districts/maps based on the 2020 census.  Id. ¶ 39.  Using the same legal 

criteria and traditional policies used by the legislature, Map-a-Thon created proposed House 

maps that complied with all applicable laws and traditional redistricting policies, avoided placing 

any town or district solely in a floterial district, complied with the federal/state “one person one 

vote” requirements (with under 10% population deviation statewide), and showed how to reduce 

enacted violations of Part II, Article 11 of the State Constitution for towns and wards with 

sufficient population.  Id. ¶ 40 & Ex. 2, Affidavit of David Andrews ¶¶ 8, 9, and Ex. G.   

In all, as alleged in the Complaint and demonstrated in the attachments to the Complaint, 

Map-a-Thon showed how the violations of Part II, Article 11 could be reduced from 55 to 41.  

Complaint ¶ 47& Ex. 2, Affidavit of David Andrews ¶¶ 8, 9, and Ex. G.   

At every turn, the legislature rejected the Map-a-Thon proposed maps without 

explanation.  See Complaint ¶ 45.  The legislative history of Laws 2022, 9:1 offers no 
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explanation or justification for the policy decisions for the House districts and no rationale for 

rejecting the Map-a-Thon proposals that significantly reduced the number of violations of Part II, 

Article 11.  Id. ¶ 50.  The exposition of legislative history contained in the State’s motion to 

dismiss likewise sheds no light on the subject.2  See generally State’s MOL.   

In filing this action, the plaintiffs submitted a comprehensive affidavit from a 

representative of Map-a-Thon, explaining Map-a-Thon’s participation in the legislative process, 

proposed House maps, and methodology.  See Ex 2 to Complaint, Affidavit of David Andrews.  

In moving to dismiss, the State challenges neither the facts in the Complaint nor the 

affidavit/attachments submitted with the Complaint. 

III. Standard of Review 

“Whether a controversy is nonjusticiable because it involves a political question presents 

a question of law . . . .”  Richard v. Speaker of the House of Representatives, 2022 N.H. LEXIS 

74, *5 __ N.H. __ (July 6, 2022).  That said, assertions of a “political question” cannot rest on 

assertions of disputed fact at the pleading stage.  See Cooper v. Tokyo Electric Power Co., 

Docket No. 15-56424, at 41 (9th Cir. June 22, 2017) (“Because determining whether a case 

raises a political question requires a discriminating inquiry into the precise facts and posture of 

the particular case, it is not always possible to tell at the pleading stage whether a political 

question will be inextricable from the case . . . .”  (quotations and citation omitted)).  

In reviewing a motion to dismiss for failure to state a claim, the Court inquires “whether 

the allegations in the plaintiff’s pleadings are reasonably susceptible of a construction that would 

permit recovery.”  McNamara v. Hersh, 157 N.H. 72, 73 (2008).  The Court assumes as true 

allegations of fact, but not conclusions of law.  See Beane v. Dana S. Beane & Co., 160 N.H. 

                                                
2 The State does not dispute that the enacted plan violates the 10% deviation safe harbor, while the Map-a-Thon 

proposed plan does not.  See State’s MOL at 5 n.1; see also Complaint ¶ 54. 
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708, 711 (2010).  The Court may consider “documents attached to the plaintiffs’ pleadings, 

documents the authenticity of which are not disputed by the parties, official public records, or 

documents sufficiently referred to in the complaint.”  Automated Transactions, LLC v. Am. 

Bankers Ass’n, 172 N.H. 528, 523 (2019).  Using the Complaint and attachments, the Court tests 

the facts against applicable law.  See Surprenant v. Mulcrone, 163 N.H. 529, 530 (2012).   

IV. Argument 

The State almost exclusively bases its motion on the “political question” doctrine, 

advancing the novel proposition that House redistricting—indeed, practically all legislative 

redistricting—is so political as to be unreviewable by this Court.  That proposition finds no 

support in New Hampshire law or elsewhere.  To the contrary, New Hampshire has routinely 

decided redistricting disputes on the merits, including a 2012 case asserting a claimed violation 

of the very same mandatory, express State Constitutional provision at issue here. 

Alternatively, the State has included a single paragraph making bare assertions that 

plaintiffs failed to state a claim for relief.  The State offers no analysis or authority, likely 

because, as set forth below, the Complaint far exceeds the pleading threshold. 

a. This case presents no “political questions.”  

 

i. Adjudicating a dispute over compliance with an express, textual 

mandate in the State Constitution is not a “political question.” 

 

“In general, the Judiciary has a responsibility to decide cases properly before it, even 

those it would gladly avoid.”  Zivotofsky v. Clinton, 566 U.S. 189, 194 (2012) (quotation 

omitted); see also, e.g., State v. LaFrance, 124 N.H. 171, 177 (1983) (“The judiciary, whose 

duty it is to expound what the law is, simply compares the legislative act with the constitution; 

since the constitution clearly cannot be adjudged void, the courts have no choice but to declare 
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any act which is inconsistent with it to be of no effect.”).  The “political question” doctrine is a 

“narrow exception,” see Zivotosfky, 566 U.S. at 189, with no relevance to the claims here.  

“The nonjusticiability of a political question derives from the principle of separation of 

powers . . . .”  Burt v. Speaker of the House of Representatives, 173 N.H. 522, 525 (2020) 

(quotation omitted).  “A controversy is nonjusticiable — i.e., involves a political question — 

where there is a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or a lack of judicially discoverable and manageable standards for resolving 

it.”  Id. (quotation omitted).  This case presents no “political questions”.  

To begin, the New Hampshire Supreme Court has never invoked the “political question” 

doctrine to avoid deciding a dispute over redistricting.  To the contrary, the New Hampshire 

Supreme Court has decided numerous cases alleging constitutional redistricting violations.3 

One of those cases, City of Manchester v. Secretary of State, 163 N.H. 689 (2012), 

produced a decision on the merits of a claimed violation of the very same constitutional 

provision at issue in this action—Part II, Article 11.  The plaintiffs’ theory in City of Manchester 

was identical to the one here, insofar as the plaintiffs alleged that the House redistricting plan 

following the 2010 Census contained more violations of Part II, Article 11 than necessary.  Id. at 

696.  Although the merits of the claim were hotly disputed, it was unquestioned that this was a 

dispute within the power of the Courts to resolve.  Even the New Hampshire Attorney General 

effectively concurred, stating in a 2012 City of Manchester brief that: 

[I]t is this Court’s role to interpret the Constitution and resolve the disputes 

arising under it. Petition of Below, 151 N.H. 135, 139 (2004). The Court is the 

final arbiter of the state’s constitutional disputes. Id. 

                                                
3 See Monier v. Gallen, 122 N.H. 474 (1982); Burling v. Chandler, 148 N.H.143 (2002); Below v. Gardner, 148 

N.H. 1 (2002); Petition of Below, 151 N.H. 135 (2004); Town of Canaan v. Secretary of State, 157 N.H. 795 (2008); 

City of Manchester v. Secretary of State, 163 N.H. 689 (2012); Norelli v. Secretary of State, 175 N.H. 186 (2022). 
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City of Manchester, Brief for the Attorney General at 5, attached as Ex A.  The New Hampshire 

Supreme Court decided the case on the merits, without any indication that the “political 

question” doctrine limited the Court’s authority.4 

By way of background, although the Court ruled against the plaintiffs in City of 

Manchester, there is a crucial distinction between that case and this one. In City of Manchester, 

the challenged plan had a deviation range of 9.9%, while the plaintiffs’ proposed plans all 

exceeded the 10% deviation safe harbor.  Thus, while the City of Manchester plaintiffs’ proposed 

plan would have yielded fewer violations of Part II, Article 11, the legislature was required to 

comply with the “paramount authority” of the United States Constitution.  City of Manchester, 

163 N.H. at 701 to 703.  Here, the situation is reversed.  The enacted plan at issue in this case 

creates 14 unforced violations of Part II, Article 11, and also exceeds the 10% threshold, making 

it unconstitutional for multiple reasons. The plaintiffs’ proposed plan in this case eliminates 

these unforced violations and brings the overall range of population deviation below 10%. 

As the foundation of the State’s current “political question” argument here, the State 

inaccurately asserts “the Legislature has the exclusive province to weigh and decide” 

redistricting.  See State’s MOL at 20.  To the contrary, the challenged redistricting plan was a 

statute passed by the legislature and signed by the Governor5 on March 23, 2022.  See Laws 

2022, Chapter 9.  Therefore, Laws 2002, Chapter 9 itself was not a matter committed 

                                                
4 While City of Manchester did not analyze the “political question” doctrine, the New Hampshire Supreme Court 

recently warned against assuming that a reviewing court “overlooked a basic jurisdictional tenet” in a case involving 

redistricting.  See Norelli, 175 N.H. at 194. 

 
5 The Governor, in fact, has vetoed past redistricting plans, including a House redistricting plan in 2012.  See House 

Bill 592 (2012).  In 2022, the Governor vetoed a passed plan for the U.S. House (Senate Bill 200).  
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“exclusively” to the legislature.6  Furthermore, the New Hampshire Supreme Court has gone so 

far as to draw (or re-draw) legislative districts itself where the task has not been constitutionally 

performed to date.  See Norelli, 175 N.H. at 202 (2022) (“This court has both the authority and 

the obligation to ensure that the upcoming election proceeds under a legally valid congressional 

district plan.”); Burling, 148 N.H. at 144 (“[W]hen the legislature has failed to act, it is the 

judiciary's duty to devise a constitutionally valid reapportionment plan.”).  That the Court would 

fashion a remedy by drawing its own districts belies any assertion that redistricting is exclusively 

a legislative function or that no remedy lies with this branch. 

Nor do the claims in this case involve a lack of judicially discoverable or manageable 

standards.  This case centers upon mandatory language in the first sentence of Part I, Article 11 

of the State Constitution.  See N.H. CONST. pt. II, art. 11 (“When the population of any town or 

ward, according to the last federal census, is within a reasonable deviation from the ideal 

population for one or more representative seats, the town or ward shall have its own district of 

one or more representative seats.” (emphasis added)). The word “shall” creates a mandatory 

requirement.  See, e.g., In the Matter of Liquidation of Home Ins. Co., 157 N.H. 543, 553 (2008) 

(observing “shall” is mandatory).  In addition to the mandatory language, the State Constitution 

intrinsically contains standards for its own enforcement—a population requirement met by each 

plaintiff in this case, which the State does not dispute in its memorandum of law. 

Alleged violations of constitutional mandates such as Part II, Article 11 have long been 

held justiciable.  See Baines v. N.H. Senate President, 152 N.H. 124, 132 (2005) (“Claims 

regarding compliance with these kinds of mandatory constitutional provisions are justiciable.”).  

                                                
6 True, the legislature might theoretically override a veto, but that is not the legislative process that produced Laws 

2022, Chapter 9.  And, even in the event of an override, that does not foreclose the Executive Branch’s involvement 

in the process.  To view the process otherwise would mean every statute enacted by legislative override is 

potentially a “political question.”   
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For example, in Hughes v. Speaker of the N.H. House of Representatives, 152 N.H. 276 (2005), 

private negotiation of a bill out of public view was held to be justiciable because of the 

mandatory nature of the constitutional language requiring open government and the Court’s 

“duty to interpret constitutional provisions and to determine whether the legislature has complied 

with them.”  Hughes, 152 N.H. at 288.  Likewise, in Richard v. Speaker, 2022 N.H. LEXIS 74, 

*7-*8 (July 6, 2022), the Court held that deciding the question of “whether the Speaker and the 

Senate President . . . failed to comply with constitutional mandates” was not a political question.   

This case presents a justiciable claim based on mandatory language of the State 

Constitution (Part II, Article 11) analytically the same as the constitutional mandate claims held 

justiciable in Hughes and Richard.  The legislature has no unilateral discretion or authority to 

enact redistricting.  As a corollary, the State’s redistricting must adhere to an express mandate 

approved by voters in 2006 for the express purpose of creating a constitutional right to an 

individual House district for those with sufficient population.   

The lack of merit in the State’s argument is exposed by this year’s Norelli decision, 

which, in light of federal constitutional mandates, redrew this State’s two federal congressional 

districts after expressly rejecting political question arguments tendered by the State.  See Norelli, 

175 N.H. at 196-197 (quoting mandates in Article I, Section 3 of the Federal Constitution).  

Norelli spoke in unmistakable terms about these fundamental constitutional rights: 

We reject the State's position that, despite the unconstitutionality of the current 

congressional districting statute, judicial non-intervention in this case is more 

important than protecting the voters’ fundamental rights under the United States 

Constitution. It is the duty of the judiciary to protect constitutional rights and, in 

doing so, to support the fundamentals on which the Constitution itself rests. 

 

Id. at 200 (quotation and citations omitted).  This Court has also drawn House districts 

where the legislature failed to do so as constitutionally required.  See Burling, 148 N.H. 
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at 144.  More recently, Judge Colburn recently considered the same “political question” 

arguments asserted by the State in this case and observed that claims concerning 

compliance with express redistricting mandates are justiciable.  See Brown v. Scanlan, 

Docket No. 2022-CV-00181 (October 5, 2022) (Colburn, J.) (“Based on the foregoing, 

the Court concludes that the only justiciable issues it can address concerning senate and 

executive council redistricting are whether the newly-enacted districts meet those express 

[State Constitutional] requirements . . . .”), copy attached as Exhibit B.   

The mandatory constitutional redistricting language at issue in this case equally, indeed 

even more clearly, prescribes required redistricting criteria just as the constitutional mandates 

analyzed in the Norelli decision and the Brown decision.   

For its part, the State openly acknowledges and concedes that “judicial intervention in the 

redistricting process” is proper “when the Legislature fails to meets its express, mandatory 

obligations under the State Constitution’s redistricting[] provision.”  State’s MOL at 19.  Yet the 

failure to satisfy an express constitutional mandate is precisely what plaintiffs allege here.   

In terms of decisional law, the State fails to cite a single case categorizing a claimed 

statutory violation of express, mandatory constitutional language as a “political question.”  The 

State’s citation to and reliance upon Rucho v. Common Cause, 139 S.Ct. 2484 (2019) has no 

application to this case—the claims in this case are not partisan gerrymandering claims 

untethered to specific constitutional text, but instead are anchored in the express text of the State 

Constitution and its self-contained standards.  Rucho itself acknowledges that such claims, with 

judicially applicable standards, are indeed justiciable.  See Rucho, 139 S.Ct. at 2488 (discussing 

and reaffirming prior cases holding population inequality and racial discrimination claims are 

justiciable); Baker v. Carr, 369 U.S. 186 (1962) (holding that population inequality claims were 
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justiciable and rejecting assertion of political question); Richard v. Speaker, 2022 N.H. LEXIS 

74, *7 (July 6, 2022) (recognizing New Hampshire has adopted Baker under State Constitution).   

To accept the State’s broad view of the “political question” doctrine—bereft of any 

limiting principle—and take that to its logical conclusion would mean no Court ever reviews any 

redistricting plan, which is an illogical outcome.  Agreeing with the State would set a precedent 

here that constitutional mandates generally could be freely disregarded by the political branches 

of government, without redress or consequence.  Indeed, agreeing with the State and categorizing 

this case as a “political question” would contravene the 2022 Norelli and 2002 Burling decisions. 

Further illustrating the broad lack of merit in the State’s argument, numerous out-of-state 

Courts have decided disputes about constitutional mandates similar to Part II, Article 11.7   

If the “judicial power” constitutionally vested in this Court by Part II, Article 72-a means 

anything, it must include review of claimed governmental violations of express State 

Constitutional mandates such as Part II, Article 11, and judicial remedies for same.  See Merrill 

v. Sherburne, 1 N.H. 199, 201 (1818); Marbury v. Madison, 5 U.S. 137 (1803).  The claims at 

issue in this case are not “political questions.” 

ii. The State’s discussion of the second sentence in Part II, Article 11 is 

irrelevant and lacks merit.   

 

Presumably as part of its “political question” argument, the State’s memorandum makes 

passing references to the second sentence in Part II, Article 11.8  Though irrelevant, in the event 

the Court needs to reach the issue, that second sentence provides no support for dismissal. 

                                                
7 See Twin Falls Cnty. v. Idaho Comm’n on Redistricting, 271 P.3d 1202, 1203 (Idaho 2012); Holt v. 2011 

Legislative Reapportionment Comm’n, 38 A.3d 711, 754-57 (Pa. 2012); In re Reapportionment of the Colo. Gen. 

Assembly, 332 P.3d 108, 109 (Colo. 2011); Legislative Research Comm’n v. Fischer, 366 S.W.3d 905, 91-12 (Ky. 

2012); In re Colorado General Assembly, 828 P.2d 185, 195-96 (Colo. 1992). 

 
8 The first and second sentences of Part II, Article 11 are quoted below for reference: 
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Preliminarily, and as discussed, the clear, express text of the first sentence in Part II, 

Article 11 (as amended in 2006) creates a constitutional right for the plaintiffs to have their own 

House district.  In an apparent attempt to cast doubt on that clear right, the State’s memorandum 

of law cites the second sentence in Part II, Article 11, see State’s MOL at 2, 8, 12, seemingly 

arguing that, because the number of house districts and other redistricting parameters prescribed 

by the State Constitution result in forced House redistricting violations no matter what, the 

legislature has (unreviewable) discretion and is entitled to disregard the mandatory nature of the 

first sentence in Part I, Article 11.  This is both wrong and a red herring. 

First, in City of Manchester, the impossibility of “perfect compliance” with Part II, 

Article 11 was raised, yet did not insulate the 2012 House redistricting statute from judicial 

review—the Court nonetheless reached the merits and verified a sufficient basis existed for the 

violations of Part II, Article 11.  See City of Manchester, 163 N.H. at 706 (“As the petitioners 

conceded at oral argument, perfect compliance with all of these mandates is impossible. 

Redistricting is a difficult and often contentious process. A balance must be drawn. Trade-offs 

must be made. The petitioners have failed to persuade us that the trade-offs the legislature made 

in enacting the Plan were unreasonable.” (quotation, citation, brackets omitted)).  

Second, the State’s argument implausibly renders Part II, Article 11’s first sentence a 

precatory suggestion beyond judicial review/enforcement, which could not have been the actual 

intent.  See State v. Robinson, 123 N.H. 665, 669 (1983) (construing constitutional right to 

                                                
[Art.] 11. [Small Towns; Representation by Districts.] When the population of any town or 

ward, according to the last federal census, is within a reasonable deviation from the ideal 

population for one or more representative seats, the town or ward shall have its own district of one 

or more representative seats. The apportionment shall not deny any other town or ward 

membership in one non-floterial representative district. . . .” (Emphasis added).   

 

N.H. CONST. pt. I, art. 11. 
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counsel so as not to be meaningless); Opinion of the Justices, 162 N.H. 160, 167 (2011) 

(discussing importance of intent in construing State Constitution).  To the contrary, the clear and 

express constitutional right set forth in the first sentence of Part II, Article 11 means, and should 

be construed, as a requirement to minimize violations, even if some “forced” violations are 

necessary.  Otherwise, the necessity of “forced” violations becomes a license to violate by 

legislative fiat.  The Attorney General agreed in his 2012 City of Manchester brief, citing Part II, 

Article 11’s intent to “provide as many single town districts as possible.”  See Ex. A at 7.  Other 

States have reached the same conclusion—that a mandatory constitutional redistricting 

requirement, even if impossible to comply with literally, requires minimization of violations.9  

That proposition was also implicit in the City of Manchester decision, which decided the merits 

of a claim (i) asserted in the context of acknowledge inability to perfectly comply with all 

constitutional mandates, and (ii) based on an alternative redistricting plans existed “that 

complied more fully with Part II, Article 11”.  See City of Manchester, 163 N.H. at 702. 

                                                
 
9 See Twin Falls Cnty. v. Idaho Comm’n on Redistricting, 271 P.3d 1202, 1203 (Idaho 2012) (“We hold that the plan 

is invalid because it violates Article III, section 5, of the Idaho Constitution by dividing more counties than 

necessary to comply with the Constitution of the United States.”); Holt v. 2011 Legislative Reapportionment 

Comm’n, 38 A.3d 711, 754-57 (Pa. 2012) (invalidating redistricting plan where alternative plan “avoided a highly 

significant percentage of political subdivision splits and fractures while maintaining a lower average population 

deviation”); In re Reapportionment of the Colo. Gen. Assembly, 332 P.3d 108, 109 (Colo. 2011) (“We hold that the 

Adopted Plan is not sufficiently attentive to county boundaries to meet the requirements of article V, section 47(2) 

and the Commission has not made an adequate showing that a less drastic alternative could not have satisfied the 

hierarchy of constitutional criteria set forth in our most recent reapportionment opinion.”); Legislative Research 

Comm’n v. Fischer, 366 S.W.3d 905, 91-12 (Ky. 2012) (holding reapportionment scheme unconstitutional and 

reaffirming prior decisional law, which “requires division of the fewest number of counties mathematically possible 

in reapportionment plans”); In re Colorado General Assembly, 828 P.2d 185, 195-96 (Colo. 1992) (“We conclude 

that the Commission's explanation for dividing Pitkin County and the City of Aspen, and for the further division of 

Snowmass Village from Aspen, does not rise to the level of an adequate factual showing that less drastic alternatives 

could not have satisfied the equal population requirement of the Colorado Constitution.”); cf. In re 2011 

Redistricting Cases, 294 P.3d 1032, 1034 (Alaska 2013) (“A reapportionment plan may minimize article VI, section 

6 requirements when minimization is the only means available to satisfy Voting Rights Act requirements.”); In re 

Legislative Districting of General Assembly, 193 N.W.2d 784, 792-92 (Iowa 1972) (invalidating redistricting plan 

for failure to comply with compactness requirements in State Constitution). 
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Third, the State’s passing references to the second sentence of Part II, Article 11 are 

simply a red herring and irrelevant.  See footnote 8 supra (quoting the first and second sentence 

of Part II, Article 11).  The second sentence of Part II, Article 11 merely refers to the 

consideration of “other town[s] or ward[s]” not ending up in “floterial” districts at the expense of 

creating a dedicated individual House district, which speaks to the new recognition of floterials 

added by the same 2006 constitutional amendment.10  The State has offered nothing to suggest 

the second sentence has any impact on the plaintiffs’ constitutional rights in the first sentence in 

this case.  The House maps developed by Map-A-Thon and attached to the Complaint do not 

place any town or ward solely in a floterial district.  See Ex. 2 to Complaint, Affidavit of David 

Andrews ¶¶ 8, 9, and Ex. G.  And, even if the State intends to challenge that proposition, any 

argument to the contrary would simply raise an issue of fact (disputed by plaintiffs) and 

inappropriate to address at the pleading stage of the case.  See Town of Winthrop v. FAA, 535 

F.3d 1, 6 (1st Cir. 2008) (assuming outcome on merits at this stage “puts the cart before the 

horse; it assumes the outcome on the merits in making its preliminary . . . objection.”). 

The import of the 2006 constitutional amendment was to require redistricting to adhere to 

mandated standards.  The State’s arguments turn the 2006 amendments on their head claiming 

discretion where none exists.  For all these reasons, the State’s discussion of the second sentence 

in Part II, Article 11 lacks merit.  

  

                                                
10 The second sentence in Part II, Article 11 does not foreclose the possibility of placing such other towns/wards in 

multi-member districts, which are distinct from floterials, see City of Manchester, 163 N.H. at 695-696 (discussing 

and contrasting single-member districts, multi-member districts, and floterials).  The Attorney General agreed and 

also argued this same meaning of Part II, Article 11’s second sentence in a 2012 City of Manchester brief.  See Ex. 

A at 7 (“In 2006, Part II, Article 11 of the New Hampshire Constitution was amended with the purpose to provide as 

many single town districts as possible while not allowing any town to be represented solely in a floterial district.” 

(emphasis added)).   
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b. Plaintiffs met—and far exceeded—the pleading threshold for stating a claim. 

i. The defendants inadequately briefed this issue. 

In a single paragraph included at the end of their memorandum, devoid of any citation to 

legal authority or analysis of the Complaint, the State argues that plaintiffs have failed to state a 

claim.  See Defs’ MOL at 20.  This argument is inadequately briefed and should be deemed 

waived.  See, e.g., State v. Papillon, 173 N.H. 13, 28 n.1 (2020).   

ii. The detailed allegations in the Complaint together with its exhibits, 

including an expert affidavit, easily state a claim for relief. 

 

The plaintiffs went to considerable effort to outline—in great detail, including an expert 

affidavit—their claims and the factual bases for those claims in the Complaint.  The State does 

not profess a lack of understanding of the claims, or really any particular pleading deficiency.  

The Complaint in this case easily meets New Hampshire’s pleading threshold.  Indeed, though 

not required to,11 the Complaint alleges a prima facie claim for violation of Part II, Article 11.  

The Complaint alleges the existence of an express constitutional right in Part II, Article 

11.  As already discussed above and incorporated by reference, the State Constitution supplies 

the mandatory language and correlative right forming the basis for the plaintiffs’ claims.  See 

N.H. CONST. pt. I, art. 11 (“When the population of any town or ward, according to the last 

federal census, is within a reasonable deviation from the ideal population for one or more 

representative seats, the town or ward shall have its own district of one or more representative 

seats.”).  The word “shall” creates a mandatory requirement.  See, e.g., In the Matter of 

Liquidation of Home Ins. Co., 157 N.H. at 553 (observing “shall” is mandatory).   

                                                
11 See, e.g., Swierkiewicz v. Sorema N.A., 534 U.S. 506, 510-512 (2002) (A “prima face case . . . is an evidentiary 

standard, not a pleading requirement.”). 
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Plaintiffs also alleged the breach of that constitutional right (resulting in harm to the 

plaintiffs—the failure to have an individual dedicated House district).  As illustrated in City of 

Manchester, to establish breach of the right set forth in Part II, Article 11, the plaintiffs need only 

allege that Laws 2022, 9:1 lacks any “rational or legitimate basis.”  See City of Manchester, 163 

N.H. at 698 (discussing standard of review).  Importantly, the New Hampshire Supreme Court 

described this standard as “akin to the well-established rational basis standard,” which is to say 

that it is similar to but not necessarily the same as typical rational basis review.  This standard 

“consider[s] . . . the specific violations claimed” but is also mindful of “the various legal 

requirements statewide.”  Id. (quotation omitted).   

The Complaint alleges (and shows) the absence of any “rational or legitimate” basis for 

the enacted House redistricting plan and explains why.  The legislature was notified of the 

unnecessary violations, yet did nothing to address it.  So not only is there an insufficient 

justification—there is in fact no justification.  And, the only possible type of rational or 

legitimate basis that could justify clear violations of the State Constitution in this case are the 

requirements of a separate constitutional or legal requirement, as City of Manchester exemplifies.  

Put another way, run-of-the-mill policymaking considerations cannot justify a violation of the 

State Constitution.  A comparable legal requirement must exist to justify violating the State 

Constitution.  For example, in City of Manchester the Court held that the necessity of complying 

with another, overriding federal constitutional requirement—the “one person, one vote” 10% 

population deviation standard—justified the legislature’s decision in 2012 to commit the 

“forced” violations of Part II, Article 11 at issue in that case.  As the Complaint outlines, no such 

justification exists for Laws 2022, 9:1 and its unnecessary violations of Part II, Article 11. 



 

17 

 

Even now, the State’s current discussion of and citation to legislative history contains no 

justification for why, in the face of a submitted redistricting plan that could significantly reduce 

the number of Part II, Article 11 violations, the decision was made to forego such a map or to 

even review the merits of the submitted Map-a-Thon map or any alternative map.  The State cites 

and quotes legislative history, but nothing in the State’s memorandum of law contains any 

justification or rationale for committing unnecessary violations of Part II, Article 11 and failing 

to minimize such violations.  The glaring absence of any justification in the current Joint Motion 

to Dismiss speaks for itself and supports plaintiffs’ claims.   

And, while an alternative plan may not necessarily be required to prove a violation, here 

the plaintiffs have provided one with the Complaint verified by an expert affidavit.  See City of 

Manchester, 163 N.H. at 698 (observing that “proof of such a plan may cast doubt on the legality 

of the Legislature’s plan” but is not necessarily conclusive).  Not only that, but the plan 

submitted by plaintiffs complies with the 10% safe harbor “one person/one vote” standard that 

the enacted plan admittedly does not comply with.  In the context of population deviation claims, 

“[i]f the challenger to such a plan demonstrates that the population differences could have been 

avoided, the State then bears the burden of justifying those differences.”  Id. at 701.  Here, the 

plaintiffs’ tendered plan does or should shift the burden12 of constitutionally justifying the 

enacted plan to the State, who has fallen well short of carrying that burden.   

                                                
12 See or cf. City of Manchester, 163 N.H. at 701.  Furthermore, Case law relied upon by the New Hampshire 

Supreme Court in City of Manchester (to establish and articulate the “rational or legitimate basis” framework) 

makes plain that a prima facie case for proving an unconstitutional redistricting plan exists once plaintiffs show “that 

the State has failed to meet constitutional or statutory standards or policies with regard to a specific part of the plan.”  

In re Town of Woodbury, 861 A.2d 1117, 1120 (Vt. 2004) (quotation omitted).  Thus, “once petitioners have shown 

that the State has failed to meet constitutional or statutory standards or policies with regard to a specific part of the 

plan, the State then has the burden to show that satisfying those requirements was impossible because of the 

impermissible effect it would have had on other districts.”  Id.; see also In re Reapportionment of Towns of 

Hartland, Windsor and West Windsor, 624 A.2d 323, 327 (Vt. 1993).   
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 Finally, the State’s bare assertion of failure to meet the pleading threshold begs the 

question:  what more could the plaintiffs do to state a claim?  The plaintiffs alleged (i) the 

existence of an express constitutional right—to an individual House district; (ii) the existence of 

an enacted redistricting plan that does not grant an individual House district to the plaintiffs; (iii) 

the existence of an alternative redistricting plan—presented to the legislature and verified by 

expert affidavit attached to the Complaint—that could have been enacted to give the plaintiffs 

their own House districts and, more generally, significantly reduce the number of overall facial 

violations of Part II, Article 11, and (iv) the absence of any justification in the legislative history 

or otherwise for selecting the enacted redistricting plan (which the State effectively confirms 

now by its memorandum’s failure to identify any justification).   

The detailed allegations in the Complaint and its attachments underscore that Plaintiffs 

have adequately stated claims for relief. 

V. Conclusion 

The claims in this case do not come close to “political questions.”  To stretch that 

doctrine to fit this case would render the 2006 constitutional amendment to Part II, Article 11 a 

nullity, if not render all legislative redistricting beyond the scope of judicial review. 

The State briefly argues alternatively the Complaint fails to state a claim for relief.  Yet, 

the Complaint as well as the State’s own memorandum’s inability to justify or even foreshadow 

a justification for the State Constitutional violations confirm there is no such justification for 

committing the unnecessary violations of Part II, Article 11 that harmed plaintiffs.   

Finally, in the event the Court is inclined at all to dismiss the Complaint for failure to 

state a claim for relief, then the Court should grant, and the plaintiffs hereby request, leave to 

amend the Complaint, consistent with normal New Hampshire practice and ERG, Inc. v. Barnes, 
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137 N.H. 186, 189 (1993) (“To assure the opportunity for amendment has practical meaning, 

however, the plaintiff must be given leave to amend the write to correct perceived deficiencies 

before an adverse judgment has preclusive effect.”). 

WHEREFORE, the plaintiffs respectfully request and pray that this Court:  

A. Schedule a hearing on the State’s Motion to Dismiss;  

B. Deny the State’s Motion to Dismiss;  

C. In the event of any perceived deficiencies in the Complaint, grant plaintiffs leave 

to amend the Complaint prior to dismissal; and 

D. Grant such other relief as the Court deems just, equitable, and proper. 

    Respectfully submitted,  

THE CITY OF DOVER, NEW HAMPSHIRE 

Dated:  November 15, 2022   By:     /s/ Joshua M. Wyatt    

     Joshua M. Wyatt, Esquire 

     N.H. Bar No. 18603 

     City Attorney 

Office of the City Attorney 

     288 Central Avenue 

     Dover, NH 03820 

     603-516-6520 

     j.wyatt@dover.nh.gov  

 

    By:     /s/ Jennifer R. Perez     

     Jennifer R. Perez, Esq. 

     N.H. Bar No. 272947 

     Deputy City Attorney 

Office of the City Attorney 

     288 Central Avenue 

     Dover, NH 03820 

     603-516-6520 

     j.perez@dover.nh.gov  
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THE CITY OF ROCHESTER, NEW HAMPSHIRE 

Dated:  November 15, 2022   By:     /s/ Terence M. O’Rourke     

     Terence M. O’Rourke 

     N.H. Bar No. 18648 

     City Attorney 

31 Wakefield Street 

     Rochester, NH 03867 

     603-335-1564 

     Terence.orourke@rochester.nh.net  

 

DEBRA HACKETT 

     ROD WATKINS 

     KERMIT WILLIAMS 

     EILEEN EHLERS 

     JANICE KELBLE 

     ERIK JOHNSON 

     DEBORAH SUGERMAN 

     SUSAN RICE 

     DOUGLAS BOGEN 

    JOHN WALLACE     

       

     By their attorney,  

       

Dated:  November 15, 2022   By:     /s/ Henry Quillen                

     Henry Quillen  

     NH Bar No. 265420 

Whatley Kallas LLP 

159 Middle St., Suite 2C 

Portsmouth, NH 03801 

603-294-1591 

hquillen@whatleykallas.com  

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing was served on all counsel of record through 

the Court’s electronic filing system. 

Dated:  November 15, 2022     By:     /s/ Joshua M. Wyatt    

     Joshua M. Wyatt, Esquire 
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EXHIBIT A to Plaintiffs’ Objection to Defendants’ Joint Motion to Dismiss 

(Attorney General’s Brief in City of Manchester v. Secretary of State, 163 N.H. 689 (2012)) 

































EXHIBIT B to Plaintiffs’ Objection to Defendants Joint Motion to Dismiss 

(Brown v. Scanlan, Docket No. 2022-CV-00181 (October 5, 2022) (Colburn, J.)) 



THE STATE OF NEW HAMPSHIRE 
 
HILLSBOROUGH, SS                SUPERIOR COURT  
SOUTHERN DISTRICT                No. 2022-CV-00181 
 
Miles Brown; Elizabeth Crooker; Christine Fajardo; Kent Hackmann; Bill Hay; Prescott 
Herzog; Palana Hunt-Hawkins; Matt Mooshian; Theresa Norelli; Natalie Quevedo; and 

James Ward 
 

v. 
 

David M. Scanlan, in his official capacity as the New Hampshire Secretary of State; 
and the State of New Hampshire 

 
ORDER ON DEFENDANTS’ JOINT MOTION TO DISMISS 

 
 The plaintiffs have brought this action challenging the constitutionality of two 

recently enacted laws establishing the boundaries for senate and executive council 

districts.  The defendants, the State of New Hampshire and David M. Scanlan, in his 

official capacity as the Secretary of State, now move to dismiss.  The plaintiffs object.  

After considering the record, the arguments, and the applicable law, the Court finds and 

rules as follows. 

Legal Standard of Review 

 In ruling on “a motion to dismiss for failure to state a claim, [the Court] assume[s] 

the truth of the facts alleged by the plaintiff[s] and construe[s] all reasonable inferences 

in the light most favorable to the plaintiff[s].”  Sivalingam v. Newton, 174 N.H. 489, 494 

(2021).  The Court “need not, however, assume the truth of statements in the plaintiff[s’] 

pleadings that are conclusions of law.”  Id.  The Court ultimately “engage[s] in a 

threshold inquiry that tests the facts in the complaint against the applicable law.”  Id.  “If 

the alleged facts do not constitute a basis for legal relief,” the Court should grant the 

motion to dismiss.  Id. 
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