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App.1la—12a. But the federal constitution vests the
authority to draw a State’s congressional districts in
“the Legislature thereof,” U.S. CONST. art. I, § 4, cl. 1
(emphasis added), where it must be exercised “in ac-
cordance with the method which the state has pre-
scribed for legislative enactments,” Smiley, 285 U.S.
at 367—not hedged or parceled out by the state’s con-
stitution to its judiciary.

Moreover, “none of” the state constitutional pro-
visions invoked by the court below “say[ | anything
about partisan gerrymandering, and all but one make
no reference to elections at all.” Moore, 142 S. Ct. at
1090 (Alito, dJ., dissenting from the denial of applica-
tion for stay). And that one provision—the “Free Elec-
tions Clause”— was “for 246 years . . . not found to
prohibit partisan gerrymandering.” Id. at 1091; see
App.196a—206a (Newby, J., dissenting). It is one thing
for a state court to enforce specific and judicially man-
ageable standards, such as contiguousness and com-
pactness requirements. It is quite another for the
court to seize the authority to find, hidden within the
folds of an open-ended guarantee of “free” or “fair”
elections, rules governing the degree of “permissible
partisanship” in redistricting—a matter that this
Court has held to be “an unmoored determination”
that depends on “basic questions that are political, not
legal.” Rucho, 139 S. Ct. at 2500-01 (quotation marks
omitted).

This Court in Rucho squarely held that any at-
tempt to answer this “unmoored” question is an exer-
cise in politics, not law—that is to say, it is a
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quintessentially legislative exercise. Id. If the Elec-
tions Clause places any limits on what matters may
be parceled out to entities in a State other than “the
Legislature thereof,” U.S. CONST. art. I, § 4, cl. 1—and
this Court’s precedents uniformly recognize that it
must—then it cannot allow a State’s courts to do what
was done in this case: discover somewhere within an
open-ended guarantee of “fairness” in elections a
novel rule requiring partisan criteria to be taken ex-
plicitly into account when drawing congressional dis-
tricts.

Having rendered the General Assembly’s origi-
nal congressional map “a nullity,” Smiley, 285 U.S. at
362, the state courts then compounded the constitu-
tional error by creating, and imposing by fiat, a new
congressional map. These further acts demonstrate
with remarkable clarity this Court’s teaching that
crafting congressional districts “involves lawmaking
in its essential features and most important aspect,”
id. at 366, and “poses basic questions that are politi-
cal, not legal.” Rucho, 139 S. Ct. at 2500. Rather than
hearing briefing and argument on any recognizably le-
gal question, the trial court below proceeded by ap-
pointing three “Special Masters” who, in turn, hired
political scientists and mathematicians to “assist in
evaluating” the remedial plans the state supreme
court had ordered the parties to produce. App.273a—
74a. This cadre of extra-constitutional officers then
proceeded to reject the General Assembly’s plan
(again) and craft their own plan, based on tools and
datasets similar to the ones used by the General
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Assembly. App.289a; 301a—04a. Worse still, in the
process of analyzing the parties’ remedial plans and
crafting their own plan, this team of judicial-appoin-
tees and political scientists had repeated, ex parte con-
tacts with the experts for the plaintiffs, App.296a—
99a—behavior that may be acceptable for legislative
officials but has long been forbidden for genuinely ju-
dicial officers. See RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 113 (2000).

The short of it is this: the decisions by the courts
below to nullify the General Assembly’s chosen “Reg-
ulations” of the “Manner of holding Elections,” U.S.
CONST. art. I, § 4, cl. 1, and to replace them with new
regulations of their own, discretionary design, simply
cannot be squared with the text and original meaning
of the Elections Clause, nor with this Court’s interpre-
tation of it.

CONCLUSION

For the reasons set forth above, the Court should
grant the writ of certiorari.



EXHIBIT D

39

March 17, 2022 Respectfully Submitted

DAvID H. THOMPSON
Counsel of Record
PETER A. PATTERSON
JOHN D. OHLENDORF
MEGAN M. WoLD
COOPER & KIRK, PLLC
1523 New Hampshire
Avenue, N.W.
Washington, D.C. 20036
(202) 220-9600
dthompson@cooperkirk.com

Counsel for Petitioners



