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Defendants-Appellants Town of Newburgh (the “Town”) and Town Board of 

the Town of Newburgh (the “Town Board” and collectively with the Town, 

“Defendants”), by their attorneys, submit this brief in support of their appeal from 

the Decision and Order, dated May 17, 2024 and entered in the office of the Orange 

County Clerk on May 17, 2024 (the “Order”), which denied Defendants’ motion to 

dismiss.  This appeal is taken from each portion of the Order.  

QUESTION PRESENTED 

QUESTION:  Whether the Town Board enacted a valid resolution under Section 

17-206(7)(b) of the John R. Lewis Voting Rights Act of New York, entitling the 

Town to a 90-day safe harbor during which Plaintiffs-Respondents were precluded 

from filing a NYVRA lawsuit.  

ANSWER:  Yes.  The Supreme Court’s contrary conclusion was legally incorrect.   

NATURE OF THE CASE 

I. INTRODUCTION 

The John R. Lewis Voting Rights Act of New York (“NYVRA”) allows voters 

to challenge certain voting practices and procedures, but only after they notify the 

political subdivision of the alleged violation and give it the opportunity to examine 

and, if necessary, modify the challenged procedures.  A political subdivision that 

receives notice of an alleged NYVRA violation may avoid an immediate, costly 

NYVRA lawsuit by passing a resolution within 50 days affirming its intent to remedy 
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any potential violation.  That resolution must identify specific steps and a schedule 

to govern the political subdivision’s evaluation and enactment of any potential 

remedy.  If the political subdivision passes such a resolution, it is statutorily entitled 

to a 90-day safe harbor from a NYVRA lawsuit.    

The Town of Newburgh followed the NYVRA’s procedures precisely, and so 

was entitled to a 90-day safe harbor that prevented Plaintiffs-Respondents 

(“Plaintiffs”) from filing this lawsuit.  Specifically, after receiving Plaintiffs’ January 

26, 2024 letter alleging (with minimal information) that the Town’s at-large election 

system violates the NYVRA, the Town Board passed a NYVRA resolution on March 

15, 2024 (the “Resolution”), explicitly affirming its intent to remedy any potential 

NYVRA violation, identifying the specific steps that the Town Board would take to 

investigate Plaintiffs’ allegations and implement a remedy for any potential 

violation, and setting forth a schedule for such implementation.  Nevertheless, in 

defiance of the Resolution’s effect and the statutory scheme, Plaintiffs prematurely 

filed this lawsuit on March 26, 2024. 

The Supreme Court below concluded that Defendants had not properly 

availed themselves of the 90-day safe harbor, but that decision was legal error.  The 

Supreme Court’s core holding was that the Resolution was deficient because it built 

in time for the Town Board to investigate Plaintiffs’ mere allegations prior to 

committing definitively to change the Town’s long-standing system for electing 
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Town Board members.  But the statutory text and context make clear that a political 

subdivision need not pre-commit to implementing a specific remedy when passing 

a NYVRA resolution, given that the municipality has not had time to investigate 

adequately the alleged NYVRA violation.  The Supreme Court’s contrary, atextual 

interpretation forces municipalities into a Hobson’s choice of defending against a 

costly NYVRA lawsuit or pre-committing to change their election system before 

having time to investigate whether any such change is legally justified. 

The Supreme Court’s decision imposes upon Defendants and other New York 

municipalities a heightened, irrational burden found nowhere in the NYVRA’s text, 

and this Court should reverse and order dismissal of Plaintiffs’ premature lawsuit.   

II. LEGAL BACKGROUND 

The NYVRA prohibits voting practices and procedures that “result[ ] in a 

denial or abridgement of the right of members of a protected class to vote,” N.Y. 

Elec. Law § 17-206(1), as well as the use of “any method of election” that “impair[s] 

the ability of members of a protected class to elect candidates of their choice or 

influence the outcome of elections,” id. § 17-206(2).  The statute provides specific 

instructions about the evidentiary standard required and the “factors that may be 

considered,” id. § 17-206(3), to establish a violation, id. § 17-206(1)(b), (2)(c), (3).  

The law also lists “appropriate remedies” that a court may implement “to ensure that 

voters of race, color, and language-minority groups have equitable access to fully 
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participate in the electoral process,” id. § 17-206(5), and details the “[p]rocedures” 

a political subdivision must take if a NYVRA violation exists, in order to 

“implement[ ] new or revised districting or redistricting plans,” id. § 17-206(6).  A 

plaintiff who prevails against a political subdivision in a NYVRA lawsuit may 

recover reasonable attorneys’ fees and litigation expenses.  Id. § 17-218. 

The NYVRA imposes a mandatory notification requirement on plaintiffs that 

want to file a lawsuit under the statute.  Id. § 17-206(7).  “Before commencing a 

judicial action against a political subdivision . . . a prospective plaintiff shall send” 

a “NYVRA notification letter” to “the governing body of the political subdivision 

. . . asserting that the political subdivision may be in violation of” the NYVRA.  Id.  

A plaintiff may not commence a lawsuit premised on a potential NYVRA violation 

“within fifty days of sending” the NYVRA notification letter.  Id. § 17-206(7)(a).  

This 50-day period gives the political subdivision an opportunity to pass a “NYVRA 

resolution.”  Id. § 17-206(7)(b).  Specifically, a political subdivision that receives a 

NYVRA notification letter may, “within fifty days of [the] mailing of a NYVRA 

notification letter,” pass a “NYVRA resolution” affirming: (1) “the political 

subdivision’s intention to enact and implement a remedy for a potential violation of 

this title”; (2) “specific steps the political subdivision will undertake to facilitate 

approval and implementation of such a remedy”; and (3) “a schedule for enacting 

and implementing such a remedy.”  Id. 
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After a “political subdivision passes a NYVRA resolution,” it is entitled to a 

“safe harbor” period, “during which a prospective plaintiff shall not commence an 

action.”  Id.  This safe-harbor provision gives the political subdivision 90 days after 

passing the NYVRA resolution “to enact and implement” a remedy to cure the 

alleged violation.  Id.  If the subdivision “lacks the authority” to “enact or implement 

a remedy,” id. § 17-206(7)(c), then it may “approve a proposed remedy that complies 

with” the NYVRA—i.e., a “NYVRA proposal,” id. § 17-206(7)(c)(i)—after holding 

“at least one public hearing, at which the public shall be invited to provide input 

regarding the” proposed remedy, id. § 17-206(7)(c)(ii), “and submit such a proposed 

remedy to the” Civil Rights Bureau of the Office of the Attorney General, for the 

Bureau’s ultimate approval, id. § 17-206(7)(c)(i), (iii).   

Until the 90-day safe-harbor period is over, a prospective plaintiff may not 

bring suit to assert potential NYVRA violations.  See id. § 17-206(7)(b).  The 

political subdivision and prospective plaintiff may also agree to extend this 90-day 

safe harbor for an additional 90 days, so long as the political subdivision agrees to 

“enact and implement a remedy” or “pass a NYVRA proposal and submit it to the 

civil rights bureau” within this extended time period.  Id. § 17-206(7)(d).1 

 
1 The NYVRA provides one exception to the safe harbor, which exception is inapplicable 

here.  If either (i) “the first day for designating petitions for a political subdivision’s next regular 
election to select members of its governing board has begun or is scheduled to begin within thirty 
days,” or (ii) “a political subdivision is scheduled to conduct any election within” 120 days, then 
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III. LITIGATION BACKGROUND 

A. Plaintiffs Send The Town A Letter Alleging Violations Of The 

NYVRA And The Town Board Adopts A Resolution Under The 

NYVRA  

The Town of Newburgh is a political subdivision of the State of New York.  

(R.47).  The Town Board is the Town’s legislative and policymaking authority.  See 

N.Y. Town Law § 60; Div. of Loc. Gov’t Servs., N.Y. Dep’t of State, Local 

Government Handbook 72–73 (7th ed. 2018) (“Loc. Gov’t Handbook”).2  Like 

“almost all towns” in the State of New York, Loc. Gov’t Handbook, supra, at 74–

75, the Town uses an at-large voting system for the election of the Town Board’s 

four members and its Supervisor, such that “all of the voters of the entire political 

subdivision elect each of the members to the governing body,” and each member 

represents the Town “at-large,” rather than a limited geographic area therein, N.Y. 

Elec. Law § 17-204(1).  The Orange County Board of Elections administers the 

Town’s elections.  See N.Y. Elec. Law § 3-200 et seq.; Board of Elections, Orange 

County, New York.3   

 
a plaintiff may file suit without waiting for the 90-day safe harbor to expire, so long as “the relief 
sought by such a plaintiff includes preliminary relief for that election.”  N.Y. Elec. Law § 17-
206(7)(f). 

2 Available at https://dos.ny.gov/system/files/documents/2023/06/localgovernmenthandb
ook_2023.pdf (all websites last visited July 15, 2024). 

3 Available at https://www.orangecountygov.com/783/Board-of-Elections. 
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On January 30, 2024, Plaintiffs sent a letter to the Town dated and postmarked 

January 26, 2024 (the “Notification Letter”).  (See R.79–83).  The Notification Letter 

asserted that the Town Board’s at-large method of election violates the NYVRA 

because (i) certain “statistical methods” “reveal[ ] . . . patterns of racially polarized 

voting with respect to African American and Hispanic voters and demonstrates that 

the voting preferences . . . of African American and Hispanic voters differ markedly 

from those of white voters within the jurisdiction,” and (ii) “the African American 

and Hispanic communities are less able to elect candidates of their choice.”  (R.79).  

The Notification Letter was just over two pages long, and contained only a few 

paragraphs explaining the basis for Plaintiffs’ NYVRA allegations.  (See R.79–81).  

The Letter did not attach any evidence or even cite to any authority to support 

Plaintiffs’ claims of racially polarized voting or purported disenfranchisement.  (See 

R.79).  Rather, the bulk of the Notification Letter alerted the Town to Plaintiffs’ 

intent to file suit if the Town did not cure the merely alleged violations, including 

Plaintiffs’ intent to seek attorneys’ fees in connection with any NYVRA litigation.  

(See R.80).        

On March 15, 2024—49 days after Plaintiffs mailed the Notification Letter—

the Town Board adopted the Resolution of the Town Board of the Town of 

Newburgh Pertaining to New York State Election Law 17-206 (the “Resolution”).  

The Town Board adopted this Resolution at a “special meeting of the Town Board,” 
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and after the Resolution was “duly put to a vote on roll call.”  (See R.84, 86).  With 

two Town Board Councilmembers and the Town Supervisor voting in favor, “[t]he 

resolution was thereupon declared duly adopted.”  (R.86).  As the Resolution makes 

clear, “it is the public policy” of both the State of New York and the Town “to 

encourage participation in the elective franchise by all eligible voters to the 

maximum extent.”  (R.85).  That “public policy” includes “ensur[ing] that eligible 

voters who are members of racial and language-minority groups have an equal 

opportunity to participate in the political processes of the State of New York, and 

especially to exercise the elective franchise.”  (R.85).  To realize this public policy 

goal, the Resolution stipulates that the Town Board will “proactively review the 

Town’s current at-large election system for members of the Town Board,” and 

confirms that the Town Board “intends” to “implement remedies for any potential 

violation of the NYVRA that may exist.”  (R.85).  

The Resolution calls for the Town Board to take a series of specific, detailed 

steps within 90 days to investigate and remedy a potential NYVRA violation.  First, 

the Town Board must work with a law firm and experts to (i) investigate the at-large 

voting system, (ii) “determine whether any potential violation of the NYVRA may 

exist,” and (iii) “evaluate potential alternatives to bring the election system into 

compliance with the NYVRA” if “a potential violation [is] determined to exist.”  

(R.85).  Second, “[t]he findings and evaluation” of the at-large voting system must 
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be “reported to the Town Board within” 30 “days of the date of th[e] Resolution,” at 

which time the Town Board must consider those findings—along with any 

information that Plaintiffs’ legal counsel provides—to determine whether “there 

may be a violation of the NYVRA.”  (R.85–86).  Third, if the Town Board finds 

“that there may be” a NYVRA violation, it must “cause a written proposal of the 

selected remedy(ies) that comply with the NYVRA [ ] to be prepared and presented 

to the Town Board” within the next 10 days.  (R.86).  Fourth, within 30 days after 

“the presentation of the NYVRA Proposal,” the Town Board must (i) hold at least 

two public hearings on the proposed remedies to give the public an opportunity “to 

provide input” on the NYVRA Proposal as well as “the proposed remedy(ies) set 

forth therein,” and (ii) amend those proposed remedies “based upon the public input 

received” during the public hearings.  (R.86).  Finally, within 90 days of the date of 

the Resolution, the Town Board must “approve the completed NYVRA Proposal” 

and submit it to the Civil Rights Bureau of the State Attorney General’s office for 

final approval.  (R.86). 

B. Plaintiffs File This Lawsuit And Defendants Move To Dismiss 

On March 26, 2024—just 11 days after the Town Board adopted its 

Resolution—Plaintiffs filed their Complaint, alleging that the Town’s at-large 

method of voting violates the NYVRA.  (See R.70–72).  Plaintiffs are the same six 
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Town residents named as clients in the Notification Letter from law firm Abrams 

Fensterman, LLP.  (R.51; R.79).   

Plaintiffs allege two causes of action.  First, they assert that the Town Board’s 

at-large method of election violates Section 17-206(2)’s prohibition against vote 

dilution because “Black and Hispanic voters consistently support certain candidates 

different from the candidates supported by non-Hispanic white voters,” such that 

“Black and Hispanic voting preferences are polarized against the rest of the 

electorate.”  (R.70; R.57–58).  Second, Plaintiffs allege that the Town Board’s at-

large method of election violates Section 17-206(2) because, “under the totality of 

the circumstances, [the at-large] system impairs the ability of Black and Hispanic 

voters residing within the Town to elect candidates of their choice or influence the 

outcome of elections.”  (R.71–72; see also R.58–69).  Plaintiffs ask the Supreme 

Court to “declar[e] that the use of an at-large system to elect members of the 

Newburgh Town Board violates” Section 17-206, and “order[ ] the implementation 

. . . of a new method of election for the [ ] Town Board.”  (R.73).  They also seek 

attorneys’ fees and litigation expenses under Section 17-218.  (R.73). 

Regarding the timing of their lawsuit, Plaintiffs alleged that the Resolution 

was not a valid “NYVRA resolution” under Section 17-206(7)—and therefore did 

not trigger Section 17-206(7)’s 90-day safe-harbor period—for three reasons.  First, 

the Resolution did not “commit[ ] the Town Board to any action other than to 
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consider [the] findings” concerning a potential violation.  (R.56).  Second, although 

the Resolution requires the “evaluation of the at-large system” to be submitted to the 

Board “within 30 days” of its passage, the Resolution “contains no ‘schedule’ by 

which the Town Board must act on” that evaluation and “instead giv[es] the Town 

Board an indefinite deliberation period.”  (R.56).  And third, the Resolution was “not 

duly adopted at a duly called meeting of the Town Board.”  (R.56).  Thus, Plaintiffs 

alleged that the Town “took no other action purporting to respond to the NYVRA 

notification letter within the 50-day period,” (R.56), such that they were entitled to 

sue the Town on March 18, 2024—the first Monday following 50 days after sending 

the Notification Letter on January 26, 2024 (R.56–57). 

On April 8, 2024, the Town Board adopted a new resolution in response to 

this lawsuit.  See Resolution of the Town Board of the Town of Newburgh Pertaining 

to New York State Election Law 17-206 and Commencement of Litigation (Apr. 8, 

2024) (the “April 8 Resolution”);4 Kingsbrook Jewish Med. Ctr. v. Allstate Ins. Co., 

61 A.D.3d 13, 20 (2d Dep’t 2009) (“[M]aterial derived from official government 

Web sites may be the subject of judicial notice.”).  This April 8 Resolution reiterates 

the Town Board’s “intention to enact and implement a remedy or remedies for a 

potential violation of the NYVRA.”  April 8 Resolution, supra, at 1.  However, given 

 
4 Available at https://townofnewburgh.org/uppages/Resolution%20Pertaining%20to%20NYew%

20York%20State%20Election%20Law%2017-206%20and%20Commencement%20of%20Litigation.pdf. 
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Plaintiffs’ allegation in this lawsuit that the March 15 Resolution was invalid, the 

April 8 Resolution suspends the Town Board’s schedule for implementing any 

remedy pending a determination from this Court as to whether the March 15 

Resolution complies with the NYVRA.  Id. at 3. 

Defendants moved to dismiss on April 16, 2024.  (R.20–21).  In their motion, 

Defendants explained that Plaintiffs prematurely filed this lawsuit in violation of the 

NYVRA’s mandatory 90-day safe-harbor provision.  (R.22–41).  Defendants further 

explained that because Plaintiffs violated the 90-day safe harbor, they should be 

required to wait until 90 days after dismissal of their lawsuit.  (R.37).   

IV. THE SUPREME COURT’S RULING 

On May 17, 2024, the Supreme Court denied Defendants’ motion to dismiss, 

(R.5–19), concluding that the March 15, 2024 Resolution did not trigger the 90-day 

safe harbor for three reasons.  First, the Supreme Court found that the Resolution did 

not sufficiently obligate the Town Board to remedy a potential NYVRA violation 

because the Resolution provided that the Town Board would implement a remedy 

only “[i]f” it concluded, upon further investigation and information, that there was a 

violation in need of remedy.  (R.15).  Second, the Supreme Court held that the 

Resolution failed to provide “specific steps” the Town Board would undertake to 

“facilitate approval and implementation of [ ] a remedy,” (R.17 (quoting N.Y. Elec. 

Law § 17-206(7)(b)), because the Resolution did not identify “an actual, defined 
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remedy,” (R.17).  Third, the Supreme Court determined that the Resolution failed to 

include a “schedule for enacting and implementing [ ] a remedy,” again because the 

Resolution did not commit the Town Board to undertaking a specific remedy.  

(R.18).  The Supreme Court then set an expedited discovery and briefing schedule, 

pursuant to which all discovery must be completed by August 16, 2024.  NYSCEF 

No.29 at 3 (Index No.EF002460-2024; Orange Cnty.).   

On May 24, 2024, Defendants filed a Notice of Appeal.  (R.2–3).  This Court 

denied Defendants’ motion for a stay of proceedings before the Supreme Court 

pending this appeal, but granted their request for expedited briefing and a calendar 

preference.  NYSCEF No.7 (Index No.2024-04378; 2d Dep’t).   

STANDARD OF REVIEW 

This Court reviews a grant of a motion to dismiss de novo.  See Gulf Ins. Co. 

v. Transatlantic Reins. Co., 13 A.D.3d 278, 279 (1st Dep’t 2004).  A motion to 

dismiss is properly granted where the complaint’s allegations, accepted as true, fail 

to state a claim for which relief may be granted.  See 511 W. 232nd Owners Corp. v. 

Jennifer Realty Co., 98 N.Y.2d 144, 151–52 (2002).  A motion to dismiss for failure 

to state a claim is also properly granted where the plaintiff is legally barred from 

asserting its claim.  See, e.g., Napolitano v. City of New York, 12 A.D.3d 194, 194–

95 (1st Dep’t 2004); see also Bickel v. Abramson, 178 A.D.2d 138, 138 (1st Dep’t 

1991).    



 

- 14 - 

ARGUMENT 

I. The Resolution Is A Valid NYVRA Resolution, And Plaintiffs Violated 

The NYVRA By Filing Their Lawsuit Prematurely 

 A. When interpreting statutes, New York courts aim “to ascertain the 

legislative intent and construe the pertinent statute[ ] to effectuate that intent.”  In re 

M.B., 6 N.Y.3d 437, 447 (2006).  “[T]he clearest indicator of legislative intent is the 

statutory text,” and so “the starting point in any case of interpretation must always 

be the language itself.”  People v. Golo, 26 N.Y.3d 358, 361 (2015) (citation 

omitted).  Courts must “construe words of ordinary import with their usual and 

commonly understood meaning,” Walsh v. New York State Comptroller, 34 N.Y.3d 

520, 524 (2019) (citation omitted), “unless the Legislature by definition or from the 

rest of the context of the statute provides a special meaning,” Lohan v. Take–Two 

Interactive Software, Inc., 31 N.Y.3d 111, 121 (2018).  If the statutory language is 

ambiguous as to the Legislature’s intent, courts must “look to the legislative history 

and circumstances surrounding enactment.”  Civ. Serv. Emps. Ass’n, Inc. v. Oneida 

Cnty., 78 A.D.2d 1004, 1004 (4th Dep’t 1980); see also Riley v. Cnty. of Broome, 95 

N.Y.2d 455, 463–64 (2000) (courts may use all available aids when construing the 

meaning of words, including legislative history consisting of “the history of the 

times, the circumstances surrounding the statute’s passage, and . . . attempted 

amendments” (citation omitted)).   
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Statutes are to be read “so as to give meaning to each word,” Skanska USA 

Bldg. Inc. v. Atl. Yards B2 Owner, LLC, 146 A.D.3d 1, 9 (1st Dep’t 2016), aff’d, 31 

N.Y.3d 1002 (2018), and to “avoid an unreasonable or absurd” result, Bank of Am., 

N.A. v. Kessler, 39 N.Y.3d 317, 324 (2023) (citation omitted); Ruttenberg v. Davidge 

Data Sys. Corp., 626 N.Y.S.2d 174, 177 (1995) (courts should avoid “unreasonable 

interpretation[s]” of contracts (citation omitted)).  In construing a statute, courts 

must avoid any “construction rendering statutory language superfluous.”  Branford 

House, Inc. v. Michetti, 81 N.Y.2d 681, 687 (1993).  Instead, courts adhere to the 

maxim “that every provision of a statute was intended to serve some useful purpose.”  

Tonis v. Bd. of Regents of Univ. of State of N.Y., 295 N.Y. 286, 293 (1946).  And it 

“is always presumed in regard to a statute that no unjust or unreasonable result was 

intended by the Legislature,” such that “if a particular application of a statute in 

accordance with its literal sense will produce or occasion injustice, another and more 

reasonable interpretation should be sought.”  Cluett, Peabody & Co. v. J.W. Mays, 

Inc., 5 A.D.2d 140, 149 (2d Dep’t 1958), aff’d, 6 N.Y.2d 952 (1959).   

B. The Resolution here fully complied with Section 17-206(7)’s plain terms, 

entitling Defendants to the benefit of the NYVRA’s 90-day safe harbor from 

litigation.  To have the benefit of this safe harbor, the Town Board had to pass a 

NYVRA resolution within 50 days of the date on which Plaintiffs mailed the 

Notification Letter, “affirming: (i) the political subdivision’s intention to enact and 
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implement a remedy for a potential violation of this title; (ii) specific steps the 

political subdivision will undertake to facilitate approval and implementation of such 

a remedy; and (iii) a schedule for enacting and implementing such a remedy.”  N.Y. 

Elec. Law § 17-206(7)(a)–(b).  The Town Board passed the Resolution within the 

50-day statutory period.  (See R.56).  That Resolution contains each of the three 

required elements for a NYVRA resolution, affirming the Town Board’s intent to 

remedy any potential violation, laying out specific steps for doing so, and setting 

forth a schedule for when each of those steps will be completed.  See N.Y. Elec. Law 

§ 17-206(7)(b).  Thus, Plaintiffs’ lawsuit—which they filed prior to the expiration of 

the 90-day safe-harbor period—was unlawfully premature.   

As an initial matter, the Resolution met the first prong of Section 17-

206(7)(b), “affirming” the Town Board’s “intention to enact and implement a remedy 

for a potential violation of” the NYVRA.  Id. § 17-206(7)(b)(i).  The meaning of the 

term “potential” is “possible if the necessary conditions exist.”  Potential, Black’s 

Law Dictionary (12th ed. 2024).  The NYVRA thus only requires the Town Board 

to affirm its intent to implement a remedy for a violation “if the necessary conditions 

exist,” id., that is, if the Town Board determines that the prospective plaintiff has set 

forth a NYVRA violation.  The Resolution here expressly acknowledges that the 

Town Board “intends to proactively review the Town’s current at-large election 

system for members of the Town Board in order to . . . enact or apply for approval, 
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as the case may be, and implement remedies for any potential violation of the 

NYVRA that may exist.”  (R.85).  Consistent with Section 17-206(7)(b), the 

Resolution confirms that, should the Town Board deem a violation to exist following 

its investigation, the Town Board “intends to enact and implement the appropriate 

remedy(ies).”  (R.86). 

The Resolution also meets the second prong of Section 17-206(7)(b), setting 

forth several “specific steps” the Town Board “will undertake to facilitate approval 

and implementation of such a remedy.”  N.Y. Elec. Law § 17-206(7)(b)(ii).  Given 

its ordinary meaning, the word “specific” means “[e]xactly named or indicated, or 

capable of being so; precise, particular.”  Specific, Oxford English Dictionary 

Online.5  Here, the Resolution “name[s]” the “particular” steps the Town Board will 

take to implement a remedy.  See id.  It requires the Town’s counsel and experts to 

investigate the Town’s at-large election system for Town Board members “to 

determine whether any potential violation of the NYVRA may exist.”  (R.85).  The 

Resolution also requires the Town’s counsel and experts “to evaluate potential” 

remedies “should a potential violation be determined to exist.”  (R.85).  Those 

investigative findings and evaluation must then be presented to the Town Board, 

(R.85–86), and if the Town Board concludes based on the findings that the Town’s 

 
5 Available at https://www.oed.com/dictionary/specific_adj?tab=meaning_and_use#2165

4587 (subscription required). 
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current voting system is unlawful, the Town Board “shall” cause a NYVRA Proposal 

to be prepared and presented to the Town Board, (R.86).  The Town Board must then 

hold at least two public hearings regarding the NYVRA Proposal, and during those 

hearings the public must “be invited to provide input regarding” the proposal and 

“the composition of proposed new election districts.”  (R.86).  After the hearings, 

the Town Board must amend the NYVRA Proposal as appropriate to account for the 

public’s input.  (R.86).  The Resolution then requires the Town Board to “approve 

the completed NYVRA Proposal” and submit it to the Civil Rights Bureau of the 

Office of the New York State Attorney General for final approval.  (R.86).  

The Resolution similarly satisfies the third prong of Section 17-206(7)(b), as 

it provides a “schedule for enacting and implementing [ ] a remedy” for any NYVRA 

violation.  N.Y. Elec. Law § 17-206(7)(b)(iii).  The term “schedule” means a “time-

table,” including “a programme or plan of events, operations, etc.”  Schedule, Oxford 

English Dictionary Online.6  Section 17-206(7)(b)(iii)’s requirement that NYVRA 

resolutions contain “a schedule for enacting and implementing” a proposed remedy, 

N.Y. Elec. Law § 17-206(7)(b)(iii), therefore calls for the “program[ ]” of 

“operations,” Schedule, Oxford English Dictionary Online, supra, necessary “for 

enacting and implementing” a remedial measure, N.Y. Elec. Law § 17-206(7)(b)(iii).  

 
6 Available at https://www.oed.com/dictionary/schedule_n?tab=meaning_and_use#24189

809 (subscription required).  
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Here, the Resolution offers just such a schedule.  If the Town Board makes a “finding 

that there may be a violation of the NYVRA,” a NYVRA Proposal must be presented 

to the Town Board within 10 days of that finding.  (R.86).  The Town Board then has 

30 days to hold the public hearings and amend the NYVRA Proposal based upon the 

public’s input.  (R.86).  The Town Board is then required to “approve the completed” 

NYVRA Proposal and submit it to the Civil Rights Bureau for final approval within 

90 days of the date on which the Resolution was issued.  (R.86).   

C. Because Plaintiffs unlawfully deprived Defendants of the 90-day safe 

harbor, they must wait 90 days from the dismissal of this lawsuit before filing any 

of their NYVRA claims, should they continue to believe that such claims are justified 

after the Town’s actions during that 90-day period.   

Providing Defendants with a renewed 90-day safe harbor upon dismissal is 

the only result that is consistent with the NYVRA’s statutory design.  The Legislature 

crafted the NYVRA to encourage and facilitate a political subdivision’s diligent 

efforts to address alleged NYVRA violations, see N.Y. Elec. Law § 17-200, and, to 

that end, the statute gives political subdivisions the right to a first chance at resolving 

a prospective plaintiff’s allegations free from the distraction and expense of 

litigation, see id. § 17-206(b).  If a prospective plaintiff can upend that statutory 

scheme by filing a premature lawsuit without also ensuring that the political 

subdivision receives a full 90-day safe-harbor period once the premature lawsuit is 
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dismissed, that would effectively nullify Section 17-206’s safe-harbor provisions.  

Requiring prospective plaintiffs to abide by the NYVRA’s 90-day safe harbor is thus 

necessary to respect a political subdivision’s statutory safe-harbor rights and to 

prevent litigants from undermining the safe harbor’s core design.   

D. The Supreme Court’s holding that the Resolution does not constitute a valid 

NYVRA resolution under Section 17-206(7)(b) cannot be reconciled with the 

statute’s plain text or context.   

The Supreme Court held that the Resolution was invalid under the NYVRA 

because it did not irrevocably pre-commit the Town to enacting a remedy for 

Plaintiffs’ alleged NYVRA violations.  (R.15).  That holding is incorrect as a matter 

of law.    

The Supreme Court’s conclusion is wrong as a matter of plain text because its 

interpretation of Section 17-206(7)(b)(i) would impermissibly read “potential” out 

of the statute.  See Skanska, 146 A.D.3d at 9; Branford House, 81 N.Y.2d at 687.  In 

particular, the Supreme Court’s holding fails to grapple with the plain terms of 

Section 17-206(7)(b)(i), which employ conditional language in setting forth the 

requirements for a political subdivision’s affirmation of intent.  See N.Y. Elec. Law 

§ 17-206(7)(b)(i).  That provision requires the political subdivision to affirm its 

“intention to enact and implement a remedy for a potential violation.”  Id. (emphasis 

added).  As noted, the term “potential” means “possible if the necessary conditions 
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exist.”  Potential, Black’s Law Dictionary, supra (emphasis added).  By using the 

adjective “potential,” Section 17-206(7)(b)(i) contemplates the possibility that a 

political subdivision may decide that there is no NYVRA violation, even after 

passing a NYVRA resolution.  See N.Y. Elec. Law § 17-206(7)(b)(i).  The 

Resolution here merely builds such a possibility into the requisite “steps” and 

“schedule” for implementing any remedy.  See id. § 17-206(7)(b).    

This is, moreover, the only conclusion that is consistent with the statutory 

context.  Other of the NYVRA’s provisions confirm that a political subdivision may 

satisfy Section 17-206(7)(b)(i) by affirming its intent to implement a remedy for any 

potential NYVRA violation, conditioned upon an investigation into the alleged 

violation.  The statute identifies only one instance where a political subdivision is 

required to confirm its unconditional intent to remedy an alleged NYVRA violation: 

Section 17-206(7)(d) allows a “political subdivision that has passed a NYVRA 

resolution [to] enter into an agreement with the prospective plaintiff providing that” 

the plaintiff will not commence litigation “for an additional ninety days” beyond the 

initial 90-day safe harbor, but only if that agreement “include[s] a requirement that 

either the political subdivision shall enact and implement a remedy . . . or the 

political subdivision shall pass a NYVRA proposal and submit it to the civil rights 

bureau.”  Id. (emphases added).  In other words, a political subdivision is only 

“require[d]” to enact and implement a remedy for an alleged NYVRA resolution to 
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206(7)(b)(iii), and provides deadlines for each of those “steps,” as well as a final 

deadline for the actual implementation of that remedy if necessary, whatever the 

selected remedy may ultimately be.  Specifically, the Resolution sets forth specific 

deadlines for investigating Plaintiffs’ allegations, passing a NYVRA Proposal, 

holding public hearings, making any necessary amendments to the NYVRA 

Proposal, and submitting the NYVRA Proposal to the State for final approval—all 

of which steps much be completed within 90 days of the date on which the 

Resolution is issued.  (R.85–86).  The enumeration of these specific steps and 

deadlines refutes the Supreme Court’s apparent belief that the Resolution’s schedule 

“concerns [only] the Defendants’ timetable for investigating whether a violation of 

the Act may be occurring.”  (R.18).        

CONCLUSION 

This Court should reverse the Supreme Court and remand for dismissal of 

Plaintiffs’ lawsuit.  
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6 N.Y.3d 437
Court of Appeals of New York.

In the Matter of M.B.
Mental Hygiene Legal Service, Appellant;

Staten Island Developmental Disabilities Services Office et al., Respondents.

March 23, 2006.

Synopsis
Background: Legal services organization brought action on behalf of mentally retarded, terminally ill ward, seeking 
determination that guardian did not have authority to withhold or withdraw life-sustaining treatment from ward. The 
Surrogate’s Court, Richmond County, John Fusco, S., 2 Misc.3d 328, 773 N.Y.S.2d 206, denied petition. Organization 
appealed. The Supreme Court, Appellate Division, reversed, 21 A.D.3d 28, 797 N.Y.S.2d 510, and leave to appeal was 
granted.
 

Holdings: The Court of Appeals, Graffeo, J., held that:
 
case was not moot despite ward’s death, and
 
Health Care Decisions Act for Mentally Retarded Persons granted existing guardians full health care decision-making 
authority for mentally retarded persons.
 

Appellate Division reversed.
 

Attorneys and Law Firms

***350 Mental Hygiene Legal Service, Mineola (Lisa Volpe, Sidney Hirschfeld and Dennis B. Feld of counsel), for 
appellant.

Eliot Spitzer, Attorney General, New York City (Jean Lin, Caitlin Halligan and Daniel Smirlock of counsel), for respondent.

*439 **795 OPINION OF THE COURT

GRAFFEO, J.

Under the Health Care Decisions Act for Persons with Mental Retardation, a guardian can make health care decisions for a 
mentally retarded person, including the decision to terminate life-sustaining medical treatment, under carefully prescribed 
circumstances. The issue in this case—solely one of statutory interpretation—is whether the Act applies only to guardians 
appointed after its March 2003 effective date or whether it also affects the authority of persons already serving as guardians 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003874370&pubNum=602&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006801735&pubNum=602&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0187477501&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0212285801&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0194144901&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0335844901&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167755001&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0187477501&originatingDoc=Ia11cafd7ba7611dab6b19d807577f4c3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


In re M.B., 6 N.Y.3d 437 (2006)
846 N.E.2d 794, 813 N.Y.S.2d 349, 2006 N.Y. Slip Op. 02235

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2

before March 2003. Based on the language and history of the Act, we conclude that the Legislature also granted existing 
guardians full health care decision-making authority, subject to the detailed procedures set forth in the statute.
 

Background

 Under New York common law, a competent adult generally has the right to make health care decisions, including the right 
to refuse life-sustaining treatment (see Matter of Fosmire v. Nicoleau, 75 N.Y.2d 218, 551 N.Y.S.2d 876, 551 N.E.2d 77 
[1990] ). If the individual suffers an illness or injury resulting in a loss of decision-making capacity, family and friends may 
obtain a court order authorizing the cessation of treatment if they can prove—by clear and convincing evidence of the 
patient’s previously-expressed views—that the individual would have refused life-sustaining treatment if capable of making 
that decision (id. at 225, 551 N.Y.S.2d 876, 551 N.E.2d 77).1

 
*440 Although a guardian of a mentally retarded person was imbued under the common law with the authority to make 
abroad spectrum of health care decisions, this authority did not encompass the power to end life-sustaining medical 
treatment. Viewing the guardian’s role as comparable to that of a parent—who could not deprive a child of lifesaving 
treatment—this Court concluded in Matter of Storar, 52 N.Y.2d 363, 438 N.Y.S.2d 266, 420 N.E.2d 64 [1981], cert. denied 
454 U.S. 858, 102 S.Ct. 309, 70 L.Ed.2d 153 [1981] that the guardian of a 52–year–old mentally retarded man lacked the 
authority to order the cessation of blood transfusions. Predicating our analysis on principles developed under the common 
law, we indicated that the Legislature could establish procedures governing the discontinuance of life-sustaining **796 
***351 treatment for incompetent individuals if it determined this was desirable or appropriate, noting that any “change 
should come from the Legislature” (id. at 383, 438 N.Y.S.2d 266, 420 N.E.2d 64).
 
In the wake of Storar, a distinction arose between the common-law rights of competent adults, who could make their wishes 
concerning end-of-life care known to family and friends, and mentally retarded persons who had never been competent to 
make their own health care decisions and for whom life-sustaining treatment could not be refused. When these mentally 
retarded individuals became irreversibly, terminally ill they were, in effect, ineligible for hospice or other palliative care 
because their guardians were unable to refuse more intrusive, acute medical treatments aimed at extending life for as long as 
possible.
 
As a consequence of this disparity, family members, caregivers and advocacy groups for the mentally retarded sought relief 
from the Legislature. They shared the stories of mentally retarded patients forced to suffer painful, intrusive life-sustaining 
medical treatments after it was clear that they would never regain any quality of life because the requests of their guardians 
(usually parents or siblings) to end life-sustaining measures could not be honored. This was the situation the Legislature 
sought to remedy when it enacted the Health Care Decisions Act for Persons with Mental Retardation (HCDA) (see Bill 
Jacket, L. 2002, ch. 500).
 

*441 The Statutory Scheme

The HCDA was passed by both houses and signed by the Governor in the fall of 2002 but it did not become effective until 
180 days later—March 16, 2003 (L. 2002, ch. 500, § 4). The legislation added a new subdivision to Surrogate’s Court 
Procedure Act § 1750, the provision that addresses the guardianship of mentally retarded persons. Before the enactment of 
the HCDA, section 1750 stated that, upon the certification of appropriate medical personnel that a mentally retarded person 
was “incapable to manage him or herself and/or his or her affairs by reason of mental retardation and that such condition is 
permanent in nature or likely to continue indefinitely,” a guardian “of the person or of the property or of both” could be 
appointed (SCPA 1750[1] ). A guardianship “of the person” was viewed as authorizing some degree of medical 
decision-making power, but the scope of this authority was unclear, particularly in the aftermath of Storar.
 
The new provision—SCPA 1750(2)—imposes an additional certification requirement, clearly applicable to all future 
guardianship proceedings. Along with filing a certification from medical professionals that the mentally retarded person is 
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incapable of managing his or her affairs, prospective guardians now must also file a “specific determination by such [medical 
personnel] as to whether the mentally retarded person has the capacity to make health care decisions, as defined by [Public 
Health Law § 2980(3) ], for himself or herself” (SCPA 1750[2] ). In the event the mentally retarded individual has the ability 
to make health care decisions, the HCDA allows a guardian to be appointed to make other types of decisions. If not, the 
guardian is granted full medical decision-making power. In the latter event, the HCDA removed any uncertainty concerning 
the scope of that authority, clarifying that health care decisions include “any decision to consent or refuse to consent to health 
care” (see SCPA 1750–b [1], cross-referencing Public Health Law § 2980[6] ). Thus, under the HCDA, a guardian can, under 
certain circumstances, order the cessation of life-sustaining medical treatment for a mentally retarded person who  **797 
***352 never had capacity to make such a decision.
 
The HCDA also amended article 17–A of the Surrogate’s Court Procedure Act by adding a new section 1750–b governing 
health care decision-making for mentally retarded persons. Section 1750–b establishes a “[d]ecision-making standard” 
requiring that guardians base all health care decisions “solely and *442 exclusively on the best interests of the mentally 
retarded person and, when reasonably known or ascertainable with reasonable diligence, on the mentally retarded person’s 
wishes, including moral and religious beliefs” (SCPA 1750–b [2][a] ). This provision lists the factors that must be considered 
in determining the mentally retarded person’s best interests, which include “the dignity and uniqueness” of the individual; 
“the preservation, improvement or restoration of the ... person’s health”; “the relief of the mentally retarded person’s 
suffering by means of palliative care and pain management”; the effect of treatment, including artificial nutrition and 
hydration, on the mentally retarded person; and the patient’s overall medical condition (SCPA 1750–b [2][b] ). A medical 
decision cannot be based on financial considerations or a failure to afford the mentally retarded individual the respect that 
would be afforded any other person in the same circumstances (SCPA 1750–b [2][c] ). In addition, the statute imposes on the 
guardian “the affirmative obligation to advocate for the full and efficacious provision of health care, including life-sustaining 
treatment” (SCPA 1750–b [4] ), defined as “medical treatment which is sustaining life functions and without which, 
according to reasonable medical judgment, [the] patient will die within a relatively short time period” (see SCPA 1750–b [4], 
cross-referencing Mental Hygiene Law § 81.29[e] ).
 
In the event a guardian contemplates the withdrawal or withholding of life-sustaining treatment, SCPA 1750–b imposes a 
decision-making procedure that must be followed before the decision can be carried out. The threshold requirement is that the 
mentally retarded person’s physician confirm to a reasonable degree of medical certainty, after consultation with another 
physician or a licensed psychologist, that the person currently lacks the capacity to make health care decisions (SCPA 
1750–b [4][a] ). The attending physician and another concurring physician must further attest that the mentally retarded 
person has one of three types of conditions: a terminal condition, permanent unconsciousness or “a medical condition other 
than such person’s mental retardation which requires life-sustaining treatment, is irreversible and which will continue 
indefinitely,” and life-sustaining treatment imposes or would impose an extraordinary burden on the patient in light of the 
patient’s medical condition and the expected outcome of the life-sustaining treatment (SCPA 1750–b [4][b][i], [ii] ). In the 
case of the withdrawal or withholding of artificially provided nutrition or hydration, *443 the two physicians must also 
confirm that “there is no reasonable hope of maintaining life” or that the artificial nutrition or hydration itself “poses an 
extraordinary burden” on the patient (SCPA 1750–b [4][b][iii] ). These conclusions by medical professionals are a condition 
precedent to any valid decision to end life-sustaining treatment—without them, life-sustaining treatment must be afforded to 
the patient.
 
If the requisite medical conclusions are made, the next step is for the guardian to express a decision to end life-sustaining 
treatment either in writing, signed by a witness, or orally in the presence of the attending physician and another witness, and 
the decision must be included in the patient’s chart. The physician can then **798 ***353 issue the appropriate medical 
orders or object to the guardian’s decision but, in either case, the decision to end life-sustaining treatment cannot be 
implemented for 48 hours (SCPA 1750–b [4][e] ). During that time, the physician must notify various parties including, in 
some circumstances, the mentally retarded person. The Act grants a number of persons and organizations automatic standing 
to lodge an objection—the mentally retarded person, a parent or adult sibling, the attending physician, any other health care 
practitioner providing services to the patient, the director of a residential facility that formerly cared for the patient, the 
Commissioner of the Office of Mental Retardation and Developmental Disabilities (OMRDD), and, if the patient was treated 
in a residential facility, the Mental Hygiene Legal Service (MHLS) (SCPA 1750–b [5] ).
 
Upon objection, the guardian’s decision is suspended (unless the suspension would itself result in the death of the patient) 
while a judicial proceeding is conducted “with respect to any dispute arising under this section, including objecting to the 
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withdrawal or withholding of life-sustaining treatment because such withdrawal or withholding is not in accord with the 
criteria set forth in this section” (SCPA 1750–b [6] ). If at the conclusion of the 48–hour period there is no objection the 
guardian’s decision to withdraw or withhold life-sustaining treatment is put into effect, without judicial involvement.
 
Thus, the HCDA clarifies that guardians can make health care decisions for mentally retarded persons who themselves were 
never competent to make those decisions, including a decision to end life-sustaining treatment. But it imposes a series of 
procedural hurdles—intended to safeguard the interests of the patient and prevent an improvident decision by the 
guardian—that *444 must be satisfied prior to the implementation of such a decision.
 
The issue now presented to us is whether the Legislature intended to authorize guardians appointed prior to the effective date 
of the HCDA to make health care decisions for mentally retarded persons in accordance with the Act’s strict decision-making 
structure without having to obtain, through a separate judicial proceeding, an amended guardianship order that specifically 
recognizes their authority as encompassing the power to end life-sustaining treatment. We conclude that the Legislature did 
intend that authorization.
 

Facts

M.B., a profoundly retarded 42–year–old man with Down’s syndrome who never possessed the capacity to make health care 
decisions, lived with his mother until her death in December 2002. In January 2003, M.B.’s brother R.B. was appointed his 
guardian under article 17–A of the Surrogate’s Court Procedure Act. At that time, the HCDA had been passed but was not yet 
effective. The guardianship decree therefore named R.B. as “guardian of the person” of M.B. but the court did not 
specifically address R.B.’s authority to make health care decisions for M.B.
 
After his mother’s death, M.B. lived in a residential facility specializing in the care of mentally retarded persons. He later 
became seriously ill and was transferred to Staten Island University Hospital where he was diagnosed with pneumonia, 
hypertension and hypoxia. His physical condition steadily declined to the point that he lost consciousness and was placed on 
a respirator, with a nasal-gastric tube inserted for feeding and hydration. M.B.’s physicians concluded that his illness was 
terminal, his condition irreversible and that the life-sustaining treatment currently being provided imposed a substantial 
burden on him. Based on the physicians’ opinions **799 ***354 concerning M.B.’s medical condition and prognosis, on 
October 14, 2003 R.B. requested that the respirator be disconnected, with the understanding that this would soon result in 
M.B.’s death. As required by the HCDA, the hospital notified various parties of the decision, including OMRDD and MHLS. 
The next day, MHLS filed a written notice of objection, which resulted in suspension of R.B.’s order to discontinue 
life-sustaining treatment.
 
Uncertain of how to proceed, R.B. and his sister appeared pro se in Richmond County Surrogate’s Court on October 17, 
2003, *445 asking the Surrogate to authorize the hospital to honor R.B.’s request, but the matter was adjourned so that 
MHLS could initiate formal proceedings. By order to show cause and petition dated October 20, 2003, MHLS sought a 
declaration that R.B. lacked the authority to issue an order ending life-sustaining treatment because he was appointed 
guardian two months before the effective date of the HCDA. Having retained private counsel, R.B. opposed the objection. 
The New York Attorney General’s office appeared on behalf of the Staten Island Developmental Disabilities Services Office 
(SIDDSO), a regional division of OMRDD.2 Initially taking no position on the controversy, SIDDSO ultimately supported 
R.B.’s position.
 
At a proceeding three days later, MHLS asserted that it agreed with R.B.’s conclusion that the cessation of life-sustaining 
treatment would be in the best interests of M.B. and that it was satisfied that the guardian had complied with all of the 
procedural and substantive safeguards required under the HCDA. MHLS explained that its objection was not predicated on 
the facts of this particular case, but on its interpretation that the HCDA did not empower guardians appointed prior to March 
16, 2003 to make decisions involving the cessation of life-sustaining treatment for mentally retarded persons. Rather, MHLS 
argued that these previously-appointed guardians could not exercise such authority unless they individually petitioned 
Surrogate’s Court for an expansion of their guardianship power. As for the current dilemma facing M.B.’s guardian, MHLS 
contended that the proceeding could be converted into a guardianship expansion proceeding so that R.B. could be granted the 
authority to render end-of-life decisions for his brother.
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R.B.’s attorney countered that it was evident from the plain language and history of the HCDA that the Legislature had 
intended to extend to all guardians, regardless of the date of appointment, the power to request the termination of 
life-sustaining treatment under the new procedures set forth in SCPA 1750–b. R.B. reasoned that, had the Legislature 
intended to require previously-appointed guardians to petition for new *446 powers, it would surely have said so, rather than 
including language in the HCDA suggesting precisely the opposite.
 
Surrogate’s Court rejected MHLS’ objection, concluding that R.B. was empowered under the HCDA to order the cessation of 
life-sustaining treatment for his brother, even though R.B.’s guardianship order was issued before the effective date **800 
***355 of the Act. Pursuant to the Surrogate’s order, M.B. was removed from the respirator and died within hours.
 
Acknowledging that M.B.’s death mooted its objection, MHLS nonetheless pursued an appeal, contending that the case fell 
within the exception to the mootness doctrine as it was capable of repetition, likely to evade review and involved a 
substantial legal issue. Considering the appeal under the mootness exception, the Appellate Division reversed and granted 
MHLS’ petition. Focusing on the legislative history of the HCDA, a majority of the Court held that the Legislature had not 
intended to extend to existing guardians the end-of-life decision-making powers now recognized in the HCDA. The majority 
was concerned that mentally retarded persons with guardians appointed prior to the effective date of the new legislation 
lacked an opportunity to have their capacity to make health care decisions specifically considered. If the legislation was 
interpreted to apply to all guardians, the majority believed that mentally retarded individuals who might be able to make such 
decisions for themselves would not be adequately protected. The Court therefore concluded that previously-appointed 
guardians must petition for enlargement of guardianship authority so that the capacity issue could be directly explored for 
each mentally retarded person. The dissent would have affirmed the order denying the objection, reasoning that the plain 
language of the HCDA indicated a legislative intent to authorize existing guardians to make all necessary health care 
decisions, including end-of-life decisions. The Appellate Division granted SIDDSO leave to appeal to this Court.3

 
After the Appellate Division ruling, both houses of the Legislature passed bills that, if enacted, would have altered the 
guardianship enlargement procedure envisioned by the Appellate Division majority (2005 N.Y. Senate Bill S 5803; 2005 
N.Y. Assembly Bill A 8906). Both the Senate and Assembly sponsors of the new legislation stated that the legislative intent 
of the *447 HCDA had been to retroactively confer full health care decision-making authority on the tens of thousands of 
existing guardians without a requirement that they seek new guardianship orders from the courts (Mem. in Support of Senator 
Hannon, Bill S 5803; Mem in Support of Assembly Member P. Rivera, Bill A 8906). Although he agreed with the sponsors’ 
view of the scope of the HCDA, the Governor vetoed the legislation, concluding that the proposed amendment was premature 
in light of the pending appeal to this Court (Governor Pataki Veto Message No. 121 of 2005).
 

Analysis

 Like the Appellate Division, we address this appeal under the exception to the mootness doctrine because the issue 
presented is substantial, likely to recur and involves a situation capable of evading review (Matter of Hearst Corp. v. Clyne, 
50 N.Y.2d 707, 431 N.Y.S.2d 400, 409 N.E.2d 876 [1980] ). Both SIDDSO and MHLS emphasize that this case presents an 
issue of statutory interpretation. MHLS did not contend below and does not assert here that there is any constitutional 
impediment to interpreting the legislation in the manner urged by SIDDSO. As such, our task—as it is in every case 
involving statutory interpretation—is to ascertain the legislative intent and construe the pertinent statutes to effectuate that 
intent.
 
 We begin with the statutory text, which is the clearest indicator of legislative **801 ***356 purpose (Majewski v. 
Broadalbin–Perth Cent. School Dist., 91 N.Y.2d 577, 583, 673 N.Y.S.2d 966, 696 N.E.2d 978 [1998] ). If the “language ... is 
clear and unambiguous, courts must give effect to its plain meaning” (State of New York v. Patricia II., 6 N.Y.3d 160, 162, 
811 N.Y.S.2d 289, 844 N.E.2d 743 [2006], quoting Matter of Tall Trees Constr. Corp. v. Zoning Bd. of Appeals of Town of 
Huntington, 97 N.Y.2d 86, 91, 735 N.Y.S.2d 873, 761 N.E.2d 565 [2001] ). When the terms of related statutes are involved, 
as is the case here, they must be analyzed in context and in a manner that “harmonize[s] the related provisions ... [and] 
renders them compatible” (Tall Trees, 97 N.Y.2d at 91, 735 N.Y.S.2d 873, 761 N.E.2d 565).
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 In this case, SIDDSO relies on two provisions of the HCDA as evidence that the Legislature intended to grant existing 
guardians the right to make end-of-life decisions. First, SIDDSO points to the new subdivision added to SCPA 1750. After 
directing that guardianship proceedings include a certification by medical personnel concerning the mentally retarded 
person’s capacity to make health care decisions, the Legislature provided: “The absence of this determination in the case of 
guardians appointed *448 prior to the effective date of this subdivision shall not preclude such guardians from making health 
care decisions” (SCPA 1750[2] ). The Legislature thus explicitly exempted existing guardians from the new requirement that 
guardianship proceedings specifically address the mentally retarded person’s capacity to make health care decisions.
 
Second, SIDDSO cites the language in the first subdivision of the new SCPA 1750–b, entitled “Scope of authority,” which 
provides:

“Unless specifically prohibited by the court after consideration of the determination, if any, regarding a mentally retarded 
person’s capacity to make health care decisions, which is required by section [1750] of this article, the guardian of such 
person appointed pursuant to section [1750] of this article shall have the authority to make any and all health care 
decisions, as defined by [Public Health Law § 2980(6) ], on behalf of the mentally retarded person that such person could 
make if such person had capacity. Such decisions may include decisions to withhold or withdraw life-sustaining treatment, 
as defined in [Mental Hygiene Law § 81.29(e) ]. The provisions of this article are not intended to permit or promote 
suicide, assisted suicide or euthanasia; accordingly, nothing in this section shall be construed to permit a guardian to 
consent to any act or omission to which the mentally retarded person[ ] could not consent if such person had capacity” 
(SCPA 1750–b [1] [emphasis added] ).

 
We agree with SIDDSO that the phrasing of the first sentence of section 1750–b (1) is telling—not only in what it says but 
also in what it does not say. The Legislature did not declare that a guardian has authority to make medical decisions only if 
the court has expressly authorized the guardian to do so—language one would expect to find if the Legislature had intended 
to require existing guardians to petition for enlargement of their power as MHLS maintains. Instead, the Legislature has 
provided that all guardians “have the authority to make any and all health care decisions,” “[u]nless specifically prohibited by 
the court” (SCPA 1750–b [1] [emphasis added] ).
 
The phrase “if any” in the beginning of section 1750–b (1) further illuminates the legislative intent. Since guardians 
appointed after the effective date of the HCDA must include a certification *449 concerning siotificati 
certificationconcerning **802 ***357 the mentally retarded person’s health care decision-making capacity, this 
clause—which clarifies that health care decisions can be made even in the absence of such certification—can only be 
understood as referring to the authority of existing guardians who would not have obtained this certification. This 
interpretation of section 1750–b (1) is consistent with the clear statement in the newly-added section 1750(2) exempting 
guardians appointed prior to the effective date of the HCDA from the specific health care decision-making competency 
certification requirement. Read together, sections 1750(2) and 1750–b (1) reflect the intention of the Legislature to authorize 
guardians appointed prior to March 16, 2003 to make end-of-life decisions, provided those decisions are made pursuant to the 
exacting procedures specified in section 1750–b. The legislation does not indicate that existing guardians are to petition for 
new guardianship orders specifically expanding their health care decision-making authority.
 
The legislative history of the HCDA supports this construction. The Assembly sponsor stated that the purpose of the bill was 
to “allow the legally appointed guardians of mentally retarded individuals to have the authority to make medical decisions on 
behalf of such person, including decisions dealing with the withdrawal or withholding of life-sustaining treatment” (Mem. in 
Support of Assembly Member Luster, 2002 N.Y. Assembly Bill A 8466D [N.Y. State Legis. Retrieval Sys.] ). In his 
memorandum in support, the Senate sponsor repeatedly notes that the legislation was not viewed as a significant change in 
the law but was a clarification of the power the Legislature had always intended guardians of mentally retarded persons to 
possess under SCPA article 17–A. The sponsor stated: “This bill clarifies that guardians of persons with mental retardation 
have the authority to make health care decisions, including decisions regarding life-sustaining treatment under certain 
circumstances” (Mem. of Senator Hannon in Support of N.Y. Senate Bill S 4622B, 2002 N.Y. Legis. Ann., at 279). Echoing 
the language in the legislation, the Senate sponsor asserted that guardians “have the authority”—not that guardians must now 
seek to obtain health care decision-making authority. He described the purpose of the legislation as follows:

“In general, the bill reflects four overarching motives: (1) to clarify that decisions regarding life-sustaining treatment are 
part of the natural continuum *450 of all health care decisions, (2) to allow decisions to end life-sustaining treatment only 
where the need is clearest ..., (3) to utilize existing legal standards wherever possible, and (4) to maintain judicial oversight 
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of close decisions, with a statutory structure incorporating a workable standard for the court” (id. at 280 [emphasis added] 
).

Thus, the role of the courts is described as “oversight of close decisions” relating to medical treatment, a clear reference to 
the objection process and resulting judicial proceeding referenced in section 1750–b (5) and (6).
 
The Commission on Quality of Care for the Mentally Disabled likewise observed that the bill would “clarify that guardians 
can make medical decisions on behalf of persons with mental retardation based upon the best interests and reasonably known 
wishes of the person[s] ... including, when appropriate, withdrawal of life-sustaining treatment” (Letter from Commn. on 
Quality of Care for Mentally Disabled to Counsel to Governor, Bill Jacket, L. 2002, ch. 500, at 10). Nowhere in the extensive 
Bill Jacket is there any suggestion that the Legislature intended previously-appointed guardians to have to initiate new court 
proceedings in order to **803 ***358 acquire such authority. Such an interpretation would be inconsistent with the 
Legislature’s repeatedly expressed view that it was clarifying the powers it vested in article 17–A guardians of mentally 
retarded persons, notwithstanding this Court’s holding in Storar.
 
To be sure, the HCDA imposes a new obligation on guardians appointed after its effective date that was not—and is 
not—applicable to previously-appointed guardians. In addition to the long-standing requirement that medical personnel 
certify that the mentally retarded person is “incapable to manage him or herself and/or his or her affairs” (SCPA 1750[1] )—a 
certification all previously-appointed guardians would have filed—the HCDA now requires that prospective guardians also 
file a certification by medical personnel specifically addressing the mentally retarded person’s capacity to make health care 
decisions (SCPA 1750[2] ). Previously-appointed guardians are expressly exempted from filing this health care capacity 
certification (SCPA 1750[2] ).
 
It does not follow—as MHLS argues—that the Act must be construed to require existing guardians to obtain new 
appointment orders because any other interpretation would be inconsistent with the Legislature’s overriding concern that the 
rights *451 of mentally retarded persons, including those capable of making health care decisions, be protected. This 
argument turns on the assumption that the Legislature’s decision to add a health care capacity certification requirement to the 
guardianship appointment procedure going forward indicated a belief that the former procedure was inadequate. This 
assumption is not supported by the statutory scheme or the pertinent legislative history. After all, each existing guardian was 
appointed based on a certification that the mentally retarded person was “incapable to manage him or herself and/or his or her 
affairs” (SCPA 1750[1] ). And the history shows that the Legislature did not view the prior appointment procedure as 
flawed—it merely sought to clarify the decision-making powers of future guardians.
 
Critically, the HCDA does not exempt previously-appointed guardians from any of the strict SCPA 1750–b procedures 
governing specific health care decision-making, including end-of-life decision-making. If a guardian seeks to withhold or 
withdraw life-sustaining treatment, the threshold step in the statutory decision-making structure is the requirement that the 
patient’s attending physician, in consultation with at least one other medical professional, confirm that the patient lacks the 
capacity to make health care decisions (SCPA 1750–b [4][a] ). Because it requires two health care professionals to assess the 
mentally retarded person’s capacity to make health care decisions, this requirement mimics the health care capacity 
certification undertaken in new guardianship proceedings. Thus, newly-appointed guardians will have to address the health 
care capacity issue twice (when initially appointed and again when making end-of-life decisions) while previously-appointed 
guardians will do so only when making a specific decision to end life-sustaining treatment. But the fact remains that the 
capacity of each mentally retarded person to make health care decisions will be explored before any decision by any guardian 
to end life-sustaining treatment is implemented, no matter when the guardian was appointed. In every meaningful respect, the 
authority of existing and newly-appointed guardians is exercised in an identical fashion under the HCDA because all 
guardians must comply with each step of the decision-making structure in SCPA 1750–b.
 
***359 **804 MHLS reads the first clause in the new section 1750–b (1)—“[u]nless specifically prohibited by the 
court”—as preserving the court’s supervisory role over medical decision-making by guardians. This is true. Going forward, 
under the health care *452 capacity certification process applicable to guardians appointed after the effective date of the 
HCDA, courts must consider the mentally retarded person’s capacity to make health care decisions and, in appropriate cases, 
may limit the guardian’s authority in that realm. Moreover, courts are clearly empowered to resolve disputes concerning 
particular health care decisions made by guardians. But, by choosing to phrase the power granted guardians 
expansively—stating that they have health care decision-making authority unless the court specifically states otherwise—the 
Legislature recognized that guardians already possess that authority.
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MHLS attempts to limit the import of the phrase “if any” in section 1750–b (1), arguing that it means only that existing 
guardians—who it claims must petition the court to expand their powers—are relieved from filing the specific health care 
capacity certification that new guardians must file under SCPA 1750(2). But this interpretation undercuts the primary 
premise of MHLS’ argument—that the Legislature could not have intended to authorize all guardians, even those appointed 
prior to the HCDA, to make health care decisions in the absence of certifications specifically addressing health care 
decision-making capacity. If, as MHLS suggests, the Legislature meant for existing guardians to apply for expansion of their 
power to specifically encompass health care decision-making, why did it expressly exempt them from the central requirement 
of that procedure by dispensing with the certification process through which the capacity of the mentally retarded person is 
determined?
 
In essence, MHLS suggests that SIDDSO’s interpretation of the HCDA cannot be effectuated because this would result in 
distinctions between the obligations of existing and future guardians. However, MHLS relies on a construction that also treats 
previously-appointed guardians differently from new guardians since MHLS recognizes that SCPA 1750(2) relieves the 
former from the health care decision-making capacity certification requirement. Since both parties proffer interpretations that 
result in differences between the two classes of guardians, the presence of such distinctions does not itself provide us with a 
basis to resolve the controversy.
 
The Legislature made a policy decision that newly-appointed guardians need to meet a specific health care capacity *453 
certification requirement. Given the thousands of previously-appointed guardians, state lawmakers chose not to impose the 
new capacity certification requirement on existing guardians or otherwise require them to commence court proceedings 
seeking expansion of guardianship authority. In light of the significant procedural protections afforded in SCPA 1750–b, the 
Legislature concluded that the rights of mentally retarded persons would be safeguarded absent such a requirement.
 
MHLS is certainly correct that the HCDA provides for judicial oversight of end-of-life decisions by guardians. But, in the 
case of previously-appointed guardians, such judicial oversight occurs when a guardian reaches an end-of-life decision, the 
necessary parties are notified, and someone objects to the decision. The Legislature determined that it would serve no 
significant purpose to require each previously-appointed guardian to commence proceedings for the expansion of health care 
decision-making authority (which would have to occur even if no issue concerning **805 ***360 end-of-life 
decision-making is pending or even likely to arise) given the procedural steps all guardians must follow under SCPA 1750–b, 
which includes an inquiry into the mentally retarded person’s capacity to make health care decisions.
 
MHLS responds that this inquiry is not equivalent to the initial guardianship certification process contemplated under the 
new SCPA 1750(2) because it occurs after the mentally retarded person is in medical crisis and therefore fails to adequately 
account for the possibility that the patient might once have had the capacity to make health care decisions. But whether 
judicial intervention is sought in the context of a guardianship expansion proceeding or a SCPA 1750–b objection, the court 
must render a determination based on the present capacity of the mentally retarded person—not abilities the patient may have 
once possessed. MHLS’ contrary view of the statute would, in effect, prevent any existing guardian from obtaining the power 
to withdraw life-sustaining treatment if the patient was already in a terminal medical crisis when the HCDA became 
effective, excluding a class of patients—ironically, those in immediate need of the rights afforded by the legislation—from 
the protections of the HCDA, a result not intended by the Legislature.4

 
*454 Moreover, in circumstances where the mentally retarded person formerly had some capacity to make medical decisions, 
the guardian is nonetheless required to base medical decision-making “on the best interests of the mentally retarded person 
and, when reasonably known or ascertainable with reasonable diligence, on the mentally retarded person’s wishes, including 
moral and religious beliefs” (SCPA 1750–b [2][a] ). Thus, the wishes of a mentally retarded individual who once had 
capacity to make health care decisions are not disregarded under the new statutory scheme.
 
In sum, while MHLS and the Appellate Division are understandably concerned that the interests of mentally retarded 
individuals be scrupulously protected, the Legislature designed the statutory scheme to meet that important objective. First, 
SCPA 1755 authorizes any person (including a mentally retarded person) at any time to seek judicial review of the scope of a 
guardianship order and “request[ ] modification of such order in order to protect the mentally retarded ... person’s ... personal 
interests.” In other words, even prior to the enactment of the HCDA, the authority granted a guardian with respect to a 
particular mentally retarded person was subject to judicial review in the event of a concern regarding the guardian’s exercise 
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of any aspect of that authority, including health care decision-making. The HCDA did not alter this procedure. As such, a 
mentally retarded individual who has health care decision-making capacity—or any party on his or her behalf, including 
MHLS—may petition the court for curtailment of the existing guardian’s power in that arena.
 
Second, as this case demonstrates, the notification and objection process in SCPA 1750–b provides substantial protection to 
mentally retarded patients. Guardians must base health care decisions on the advice of qualified medical professionals and 
must follow a multistep procedure before any end-of-life decision will be honored by a health care facility. In any case **806 
***361 where a disagreement arises between the guardian and one of a host of other interested parties (family members, the 
patient’s medical caregivers, OMRDD, a residential director of a facility or MHLS), the statute mandates that the conflict be 
resolved by the courts. MHLS does not dispute the efficacy of this procedure, nor does it assail the Legislature’s choice not to 
require *455 judicial approval of health care decisions in circumstances where all parties agree that the guardian is acting in 
the mentally retarded individual’s best interests. Although the Legislature could have charted a different course, the decision 
not to require previously-appointed guardians to seek new appointment orders was for the Legislature to make and, absent 
constitutional challenge, it must be upheld by this Court.
 
Accordingly, the order of the Appellate Division should be reversed, without costs, and the order of Surrogate’s Court 
reinstated. The certified question should not be answered upon the ground that it is unnecessary.
 

Chief Judge KAYE and Judges G.B. SMITH, CIPARICK, ROSENBLATT, READ and R.S. SMITH concur.

Order reversed, etc.
 

All Citations

6 N.Y.3d 437, 846 N.E.2d 794, 813 N.Y.S.2d 349, 2006 N.Y. Slip Op. 02235

Footnotes

1 In addition to the rights recognized under the common law, a competent adult can, of course, relieve family and friends of the 
burden of seeking such a court order by executing a health care proxy pursuant to Public Health Law § 2981 naming a surrogate 
health care decision-maker who can make binding decisions in the event the appointing adult loses the capacity to make such 
decisions. A person can also express his or her wishes regarding life-sustaining treatment in what is known as a “living will.”

2 SIDDSO is a division of the state Office of Mental Retardation and Developmental Disabilities. OMRDD operates 14 regional 
DDSOs in New York State, which coordinate and deliver services to mentally retarded and developmentally disabled individuals 
(and their families) whether they reside in state-operated facilities, group homes or family settings (OMRDD Information for 
Individuals and Families <http://www.omr.state .ny.us/hp_ individuals.jsp> [last updated Feb. 14, 2006], cached at <http:// 
www.courts. state.ny.us/reporter /webdocs/NYS-OMRDD _Families.htm>).

3 In granting leave, the Appellate Division certified the question: “Was the opinion and order of this court dated June 13, 2005, 
properly made?”

4 In this case, MHLS took the position that R.B. could apply for enlarged guardianship powers under SCPA 1750(2), thereby 
obtaining authority to make medical decisions for M.B. and to withdraw life-sustaining treatment, even though M.B. was already 
in medical crisis, urging the court to pursue this procedural route rather than the objection procedure set forth in SCPA 1750–b (5) 
and (6).
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61 A.D.3d 13
Supreme Court, Appellate Division, Second Department, New York.

KINGSBROOK JEWISH MEDICAL CENTER, as assignee of Thresiamm Valiyaparambil, et 
al., respondents,

v.
ALLSTATE INSURANCE COMPANY, appellant.

Jan. 20, 2009.

Synopsis
Background: Medical center, as assignee of patient, brought action against patient’s insurer, seeking to recover no-fault 
medical benefits. The Supreme Court, Nassau County, Geoffrey J. O’Connell, J., granted medical center’s summary 
judgment motion. Insurer appealed.
 

Holdings: The Supreme Court, Appellate Division, Dillon, J., held that:
 
diagnosis and procedure codes key published by Health and Human Services (HHS) would be judicially noticed, and
 
insurer failed to demonstrate lack of causation between automobile accident and patient’s treatment.
 

Affirmed.
 

Attorneys and Law Firms

**681 Stern & Montana, LLP, New York, N.Y. (Richard Montana of counsel), for appellant.

Joseph Henig, P.C., Bellmore, N.Y., for respondents.

STEVEN W. FISHER, J.P., MARK C. DILLON, HOWARD MILLER, and RANDALL T. ENG, JJ.

Opinion

DILLON, J.

*14 We are asked to determine whether the definition of diagnosis and procedure codes adopted by the United States 
Department of Health and Human Services (hereinafter HHS) as part of its regulatory authority may be a proper subject for 
judicial notice under CPLR 4511. If so, we must also determine whether the defined diagnostic codes, in and of themselves, 
permit a finding that a patient’s hospital care and treatment is wholly outside the scope of no-fault automobile coverage. Until 
now, we are not *15 aware of any appellate court that has addressed the issue of whether the diagnosis and procedure codes 
key of the United States. government can be judicially noticed by courts, so that it may then be used to decipher no-fault 
billing forms.
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I. Relevant Facts

On July 3, 2006, George Hafford was injured in an automobile accident and received treatment at the defendant White Plains 
Hospital Center (hereinafter White Plains Hospital), from the date of the accident until August 22, 2006. Hafford was insured 
by the defendant, Allstate Insurance Company (hereinafter Allstate), under an automobile liability insurance policy that 
contained a no-fault endorsement. White Plains Hospital rendered a bill for its services to Hafford in the total sum of 
$26,979.83. Hafford assigned to White Plains Hospital the right to seek reimbursement from Allstate for the amount billed
 
On November 7, 2006, White Plains Hospital, as assignee of Hafford, mailed to Allstate by certified mail, return receipt 
requested, NF–5 and UB–92 forms demanding payment of the sum of $26,979.83. The UB–92 form contained code numbers 
to identify the diagnoses that had been made of Hafford’s conditions and the treatments provided to him in furtherance of the 
diagnoses. The delivery of the forms to Allstate on November 8, 2006 is not at issue. White Plains Hospital alleges that 
pursuant to Insurance Law § 5106(a) and 11 NYCRR 65–3.8(a)(1), Allstate’s payment of no-fault benefits became due on 
December 8, 2006, but Allstate failed to make payment or issue a Denial of Claim.
 
This action ensued. Allstate’s answer to the complaint set forth 11 affirmative defenses, including the “fourth” affirmative 
defense that the injuries for which Hafford received treatment did not arise out of the use or operation of an insured motor 
vehicle and, as such, are not covered by its policy of insurance.
 
The plaintiffs moved for summary judgment, submitting, in connection with the third cause of action asserted by White 
Plains Hospital, documentary evidence to  **682 establish the service by White Plains Hospital upon Allstate of the 
required billing documents for no-fault reimbursement and Allstate’s failure to either pay the claim or issue an appropriate 
denial. Allstate opposed the motion and, by cross motion, sought summary judgment in its favor dismissing the complaint. 
With respect to third cause of action asserted by White Plains Hospital, Allstate *16 argued that it was entitled to summary 
judgment on the ground that the treatment afforded to Hafford was unrelated to his motor vehicle accident. Specifically, 
Allstate’s counsel provided the court with the diagnosis and procedure codes from the official website of HHS, Centers for 
Medicare and Medicaid Services. Allstate requested that the Supreme Court take judicial notice of the codes and their 
definitions, as public documents. According to the codes key, Hafford’s diagnoses and treatment at White Plains Hospital 
included rapid heart rate associated with infection, acute and chronic respiratory failure, heart damage caused by alcoholism, 
convulsions, potassium deficiency, blood poisoning, brain damage caused by lack of oxygen, and expectoration of blood. 
Allstate’s counsel argued, without a supporting affidavit from a medical expert, that these code-defined conditions could not 
have been related to the automobile accident or, at least, raised an issue of fact as to whether the conditions arose from the 
accident.
 
The plaintiffs opposed Allstate’s cross motion for summary judgment by raising two principal arguments in connection with 
the third cause of action. First, White Plains Hospital argued that the interpretation of the billing codes cannot be judicially 
noticed as it does not rest upon knowledge or sources widely accepted as unimpeachable. Second, White Plains Hospital 
argued that Allstate’s counsel was not qualified as a medical expert to render an opinion on whether the hospital’s care and 
treatment was, or was not, related to the underlying automobile accident.
 
In the order appealed from dated November 15, 2007, the Supreme Court held, with respect to the third cause of action, that 
White Plains Hospital established its demand upon proper forms that Allstate pay the sum of $26,979.83, and that Allstate 
failed to pay the claim or issue a Denial of Claim within the required 30 days thereafter. With respect to Allstate’s opposition 
and the cross motion, the Supreme Court implicitly took judicial notice of the HHS codes key and held that counsel’s 
affirmation, which argued that invoiced treatment was unrelated to the automobile accident, was medically insufficient. The 
Supreme Court, inter alia, granted that branch of the plaintiffs’ motion which was for summary judgment on the third cause 
of action asserted by White Plains Hospital. For the reasons set forth below, we affirm the order insofar as appealed from.
 

*17 II. The Payment of First Party Benefits Under Insurance Law § 5106

Article 51 of the New York Insurance Law is known as the “Comprehensive Motor Vehicle Insurance Reparations Act” and 
is commonly referred to as the “No–Fault Law.” The purpose and objective of this statute is to “ ‘assure claimants of 
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expeditious compensation for their injuries through prompt payment of first-party benefits without regard to fault and without 
expense to them’ ” (New York Hosp. Med. Ctr. of Queens v. Motor Veh. Acc. Indem. Corp., 12 A.D.3d 429, 430, 784 
N.Y.S.2d 593, quoting Dermatossian v. New York City Tr. Auth., 67 N.Y.2d 219, 225, 501 N.Y.S.2d 784, 492 N.E.2d 1200).
 
Section 5106 of article 51 is entitled “Fair Claims Settlement” and provides, in pertinent part, that:

**683 “(a) Payments of first party benefits and additional first party benefits shall be made as the loss is incurred. Such 
benefits are overdue if not paid within thirty days after the claimant supplies proof of the fact and amount of loss sustained. 
If proof is not supplied as to the entire claim, the amount which is supported by proof is overdue if not paid within thirty 
days after such proof is supplied. All overdue payments shall bear interest at the rate of two percent per month. If a valid 
claim or portion was overdue, the claimant shall also be entitled to recover his attorney’s reasonable fee, for services 
necessarily performed in connection with securing payment of the overdue claim, subject to limitations promulgated by the 
superintendent in regulations.”

 
 Pursuant to the statutory and regulatory framework governing the payment of no-fault benefits, insurance companies are 
required either to pay or deny a claim for first-party benefits within 30 days of receipt of the claim (see Insurance Law § 
5106[a]; 11 NYCRR 65–3.8[a][1]; 65–3.8[c]; Fair Price Med. Supply Corp. v. Travelers Indem. Co., 10 N.Y.3d 556, 563, 
860 N.Y.S.2d 471, 890 N.E.2d 233; Hospital for Joint Diseases v. New York Cent. Mut. Fire Ins. Co., 44 A.D.3d 903, 844 
N.Y.S.2d 371; New York & Presbyt. Hosp. v. Progressive Cas. Ins. Co., 5 A.D.3d 568, 569, 774 N.Y.S.2d 72). Within 10 
business days after receipt of the claim notice, the insurer may send an initial request for verification of the claim (see 11 
NYCRR 65–3.5[a] ). After receipt of verification, any additional verification required by the insurer to establish proof of 
claim shall be requested within 15 business days of receipt (see 11 NYCRR 65–3.5[b] ). The 30–day period in which to either 
pay or deny a claim is *18 extended where the insurer makes a request for additional verification within the requisite 15–day 
time period (see Montefiore Med. Ctr. v. Government Empls. Ins. Co., 34 A.D.3d 771, 826 N.Y.S.2d 616; New York & 
Presbyt. Hosp. v. Allstate Ins. Co., 31 A.D.3d 512, 818 N.Y.S.2d 583). Thus, a timely additional verification request tolls the 
insurer’s time within which to pay or deny a claim (see Fair Price Med. Supply Corp. v. Travelers Indem. Co., 10 N.Y.3d at 
563, 860 N.Y.S.2d 471, 890 N.E.2d 233; New York & Presbyt. Hosp. v. Countrywide Ins. Co., 44 A.D.3d 729, 730, 843 
N.Y.S.2d 662).
 
 Eleven years ago, the New York Court of Appeals carved out a narrow exception to the requirement that an insurer must 
pay or deny a claim within the 30–day period prescribed by the No–Fault Law. The Court of Appeals held that an insurer 
“may assert a lack of coverage defense premised on the fact or founded belief that the alleged injury does not arise out of an 
insured incident” (Central Gen. Hosp. v. Chubb Group of Ins. Cos., 90 N.Y.2d 195, 199, 659 N.Y.S.2d 246, 681 N.E.2d 413; 
see Fair Price Med. Supply Corp. v. Travelers Indem. Co., 10 N.Y.3d at 563, 860 N.Y.S.2d 471, 890 N.E.2d 233). The Court 
stressed, however, that the lack of coverage “exceptional exemption” does not apply where the insurer claims that the 
hospital treatments were medically excessive, since the defense of medical excessiveness seeks to excuse only part, but not 
all, of the no-fault benefits (90 N.Y.2d at 199, 202, 659 N.Y.S.2d 246, 681 N.E.2d 413). Thus, where an insurer alleges 
excessive treatment as a basis for denying coverage, a Denial of Claim must be served within the time-sensitive deadline of 
the No–Fault Law, at least as to the portion of the demand that is deemed excessive.
 
 Two years later in Mount Sinai Hosp. v. Triboro Coach, 263 A.D.2d 11, 699 N.Y.S.2d 77, this Court applied the **684 
Central General Hospital rationale and, in so doing, explained that the insurer who asserts entitlement to the “exceptional 
exemption” must “come forward with proof in admissible form to establish ‘the fact’ or the evidentiary ‘foundation for its 
belief’ that the patient’s treated condition was unrelated to his or her automobile accident” (id. at 19–20, 699 N.Y.S.2d 77). 
This Court determined that in applying Central General Hospital, “the question of whether an injury was entirely preexisting 
(i.e., not covered) or was in whole or in part the result of an insured accident (i.e., covered) is hybrid in nature, and cannot be 
resolved without recourse to the medical facts ” (id. at 19, 699 N.Y.S.2d 77 [emphasis added] ).
 
 This Court further emphasized that the underlying purpose of the No–Fault Law would be undermined if a plaintiff hospital 
were required to prove as a threshold matter that a patient’s *19 condition was caused by the accident and unrelated to his or 
her entire medical history. Under such circumstances, “insurers would be motivated to refrain from issuing timely disclaimers 
in order to impose such an onerous threshold burden upon claimants” (id. at 20, 699 N.Y.S.2d 77). The burden of proving the 
lack of a nexus between an accident and medical treatment therefore falls upon the insurer seeking to deny payment (id. at 
19–20, 699 N.Y.S.2d 77).
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Against this backdrop, the judicially noticed admissibility of the proffered diagnosis and procedure codes key published by 
HHS, and whether the deciphered codes, if admitted, establish that medical diagnosis and treatment was or was not related in 
whole or in part to Hafford’s automobile accident, assumes dispositive significance to the resolution of this appeal.
 

III. Judicial Notice

CPLR 4511(b) provides that upon request of a party, a court may take judicial notice of federal, state, and foreign 
government acts, resolutions, ordinances, and regulations, including those of their officers, agencies, and governmental 
subdivisions. While the concept of judicial notice is elastic (see Richardson on Evidence § 52 [10th ed.] ) and applicable to a 
wide range of subject matter, official promulgations of government appear to be particularly appropriate for judicial notice, 
given the manner that CPLR 4511 expressly singles them out for such treatment.
 
Judicial notice has never been strictly limited to the constitutions, resolutions, ordinances, and regulations of government, but 
has been applied by case law to other public documents that are generated in a manner which assures their reliability. Thus, 
the concept has been applied to census data (see Affronti v. Crosson, 95 N.Y.2d 713, 720, 723 N.Y.S.2d 757, 746 N.E.2d 
1049; Buffalo Retired Teachers 91–94 Alliance v. Board of Educ. for City School Dist. of City of Buffalo, 261 A.D.2d 824, 
825, 689 N.Y.S.2d 562; Mackston v. State of New York, 126 A.D.2d 710, 510 N.Y.S.2d 912), agency policies (see Matter of 
Albano v. Kirby, 36 N.Y.2d 526, 532, 369 N.Y.S.2d 655, 330 N.E.2d 615), certificates of corporate dissolution maintained by 
the Secretary of State (see Brandes Meat Corp. v. Cromer, 146 A.D.2d 666, 667, 537 N.Y.S.2d 177), the resignation of 
public officials (see Matter of Soronen v. Comptroller of State of N.Y., 248 A.D.2d 789, 791, 669 N.Y.S.2d 694; Matter of 
Maidman, 42 A.D.2d 44, 47, 345 N.Y.S.2d 82), legislative proceedings (see Outlet Embroidery Co. v. Derwent Mills, 254 
N.Y. 179, 183, 172 N.E. 462), legislative journals (see Browne v. City of New York, 213 App.Div. 206, 233, 211 N.Y.S. 306), 
the consumer price index (see  *20 Sommers v. Sommers, 203 A.D.2d 975, 976, 611 N.Y.S.2d 971; City of Hope v. Fisk 
Bldg. Assoc., 63 A.D.2d 946, 947, 406 N.Y.S.2d 472), the location of real property recorded **685 with a clerk (see Andy 
Assoc. v. Bankers Trust Co., 49 N.Y.2d 13, 23–24, 424 N.Y.S.2d 139, 399 N.E.2d 1160), death certificates maintained by the 
Department of Health (see Matter of Reinhardt, 202 Misc. 424, 426, 114 N.Y.S.2d 208), and undisputed court records and 
files (see e.g. Perez v. New York City Hous. Auth., 47 A.D.3d 505, 850 N.Y.S.2d 75; Walker v. City of New York, 46 A.D.3d 
278, 282, 847 N.Y.S.2d 173; Matter of Khatibi v. Weill, 8 A.D.3d 485, 778 N.Y.S.2d 511; Matter of Allen v. Strough, 301 
A.D.2d 11, 18, 752 N.Y.S.2d 339). Even material derived from official government websites may be the subject of judicial 
notice (see Munaron v. Munaron, 21 Misc.3d 295, 862 N.Y.S.2d 796 [Sup. Ct. Westchester County 2008]; Parrino v. Russo, 
19 Misc.3d 1127(A), 2008 WL 1915133 [Civ. Ct. Kings County 2008]; Nairne v. Perkins, 14 Misc.3d 1237(A), 2007 WL 
656301 [Civ. Ct. Kings County 2007]; Proscan Radiology of Buffalo v. Progressive Cas. Ins. Co., 12 Misc.3d 1176 (A), 2006 
WL 1815210 [Buffalo City Ct. 2006] ).
 
 White Plains Hospital argues that the code key available on the HHS website does not qualify for judicial notice, by relying 
upon the language of this Court in Ptasznik v. Schultz, 247 A.D.2d 197, 679 N.Y.S.2d 665. In Ptasznik, then-Justice Albert 
Rosenblatt defined the test for judicial notice as “whether the fact rests upon knowledge or sources so widely accepted and 
unimpeachable that it need not be evidentiarily proven” (id. at 198, 679 N.Y.S.2d 665, citing Hunter v. New York, Ontario & 
W.R.R. Co., 116 N.Y. 615, 23 N.E. 9). White Plains Hospital maintains that code numbers which require deciphering do not 
constitute general information widely accepted by the average lay person. However, Ptasznik discusses specifically, and the 
universe of case law recognizes generally, two disjunctive circumstances where information may be judicially noticed. The 
first is when information “rests upon knowledge [that is] widely accepted” (Ptasznik v. Schultz, 247 A.D.2d at 198, 679 
N.Y.S.2d 665 [emphasis added] ) such as calendar dates, geographical locations, and sunrise times (id. at 198, 679 N.Y.S.2d 
665). The second “rests upon ... sources [that are] widely accepted and unimpeachable” (id. [emphasis added] ), such as 
reliable uncontested governmental records.
 
Here, the diagnosis and procedure codes key maintained by the United States Government on its HHS website is of sufficient 
authenticity and reliability that it may be given judicial notice. The accuracy of the codes key is not contested by White 
Plains Hospital, and is not subject to courtroom factfinding (see  *21 Affronti v. Crosson, 95 N.Y.2d at 720, 723 N.Y.S.2d 
757, 746 N.E.2d 1049). The fact that the code system might not be readily understood by the lay public is of no significance, 
as the information is proffered for judicial notice not on the basis of being generally understood by the public, but rather, on 
the basis of its reliable source.
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We hold, therefore, that the diagnosis and procedure codes key published by the United States Government on its HHS 
website may properly be given judicial notice (see CPLR 4511[b] ), as the key is reliably sourced and its accuracy not 
contested.
 
Using the codes key in evidence, the appellant, Allstate, accurately deciphered for the Supreme Court the medical diagnoses 
and treatments administered by White Plains Hospital to Hafford during the course of Hafford’s hospital stay.
 

IV. The Medical Evidentiary Value of the Deciphered Codes

 The plaintiffs established their prima facie entitlement to summary judgment on the third cause of action asserted by White 
Plains Hospital to recover no-fault **686 benefits on behalf of its assignor, Hafford (see Alvarez v. Prospect Hosp., 68 
N.Y.2d 320, 324, 508 N.Y.S.2d 923, 501 N.E.2d 572; Zuckerman v. City of New York, 49 N.Y.2d 557, 562, 427 N.Y.S.2d 
595, 404 N.E.2d 718), by submitting the prescribed statutory billing forms, the affidavit of its biller, the certified mail receipt, 
and the signed return receipt card referencing the patient and the forms (see Westchester Med. Ctr. v. Allstate Ins. Co., 53 
A.D.3d 481, 859 N.Y.S.2d 567; Westchester Med. Ctr. v. Countrywide Ins. Co., 45 A.D.3d 676, 846 N.Y.S.2d 230; Hospital 
for Joint Diseases v. New York Cent. Mut. Fire Ins. Co., 44 A.D.3d at 904, 844 N.Y.S.2d 371; New York & Presbyt. Hosp. v. 
Travelers Prop. Cas. Ins. Co., 37 A.D.3d 683, 683–684, 830 N.Y.S.2d 734). Unlike negligence actions where plaintiffs must 
prove causation, plaintiffs seeking to recover first party no-fault payments bear no such initial burden, as causation is 
presumed (see Mount Sinai Hosp. v. Triboro Coach, 263 A.D.2d at 20, 699 N.Y.S.2d 77; Bronx Radiology, P.C. v. New York 
Cent. Mut. Fire Ins. Co., 17 Misc.3d 97, 99, 847 N.Y.S.2d 313).
 
In opposition, Allstate relies upon the judicially-noticed diagnosis and procedure codes key published by HHS to argue, via 
an attorney’s affirmation, that care and treatment rendered to Hafford by White Plains Hospital was causally unrelated to 
Hafford’s automobile accident.
 
Allstate has failed to come forward with proof in admissible form, as is its burden in opposing summary judgment (see 
Friends of Animals v. Associated Fur Mfrs., 46 N.Y.2d 1065, 1067, 416 N.Y.S.2d 790, 390 N.E.2d 298; *22 Mount Sinai 
Hosp. v. Triboro Coach, 263 A.D.2d at 19–20, 699 N.Y.S.2d 77), to raise a triable issue as to “ ‘the fact or founded belief 
that the alleged injury does not arise out of an insured incident’ ” (Mount Sinai Hosp. v. Triboro Coach, 263 A.D.2d at 19, 
699 N.Y.S.2d 77, quoting Central Gen. Hosp. v. Chubb Group of Ins. Cos., 90 N.Y.2d 195, 199, 659 N.Y.S.2d 246, 681 
N.E.2d 413; see New York & Presbyt. Hosp. v. Selective Ins. Co. of Am., 43 A.D.3d 1019, 1020, 842 N.Y.S.2d 63). While the 
existence of the diagnostic codes and the clinical definitions of Hafford’s treated medical conditions may not be in dispute, 
the question of whether such conditions were wholly unrelated to his automobile accident or not exacerbated by the accident 
“cannot be resolved without recourse to medical facts” (Mount Sinai Hosp. v. Triboro Coach, 263 A.D.2d at 19, 699 
N.Y.S.2d 77). Here, Allstate’s counsel, in his affirmation, failed to set forth any basis on which to conclude that he was a 
medical expert qualified to render an opinion on causality (see Contacare, Inc. v. CIBA–Geigy Corp., 49 A.D.3d 1215, 853 
N.Y.S.2d 783; Hofmann v. Toys R Us, N.Y. Ltd. Partnership, 272 A.D.2d 296, 707 N.Y.S.2d 641). No physician or other 
medical expert affidavit was included in Allstate’s submissions to explain the codes, the diagnoses and, most importantly, the 
causation or exacerbation, or lack of causation or exacerbation of conditions, in relation to the subject automobile accident. 
The mere deciphered codes, in and of themselves, are insufficient.
 
We acknowledge that there are rare but recognized instances where medical issues can be resolved by a trier of fact without 
resort to expert opinion. A classic example is if a surgeon leaves a foreign object inside a patient’s body, the absence of the 
surgeon’s proper exercise of care and skill speaks for itself without the need for an expert (see Kambat v. St. Francis Hosp., 
89 N.Y.2d 489, 496, 655 N.Y.S.2d 844, 678 N.E.2d 456). Here, Allstate argues that no medical expert affidavit is required 
(see St. Luke’s Roosevelt Hosp. v. Allstate Ins. Co., 303 A.D.2d 743, 744, 757 N.Y.S.2d 457) as “the codes speak for 
themselves and **687 merely require the application of simple logic.” We do not agree. The deciphered codes identify 
Hafford’s diagnoses and treatments but do not address causality. Certain of the deciphered codes such as infection, acute 
respiratory failure, convulsions, and expectoration of blood are not necessarily conditions unrelated to an automobile 
accident. An expert’s affidavit is required for a court to conclude the absence of proximate causality as to these conditions 
(see Mount Sinai Hosp. v. Triboro Coach, 263 A.D.2d at 19, 699 N.Y.S.2d 77) or to at least find a nonspeculative question of 
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fact as to causality (see State Farm Mut. Auto. Ins. v. Stack, 55 A.D.3d 594, 869 N.Y.S.2d 536; New York & Presbyt. Hosp. v. 
Selective Ins. Co. of Am., 43 A.D.3d at 1020, 842 N.Y.S.2d 63). *23 The remaining coded conditions, which on their face 
might appear unrelated to an automobile accident, could conceivably represent exacerbations of pre-existing conditions in the 
absence of expert medical opinion attesting otherwise. Exacerbations of pre-existing conditions are covered by the No–Fault 
Law (see Wolf v. Holyoke Mut. Ins. Co., 3 A.D.3d 660, 660–661, 770 N.Y.S.2d 458; Mount Sinai Hosp. v. Triboro Coach, 
263 A.D.2d at 18, 699 N.Y.S.2d 77).
 
Allstate’s submissions therefore suffer from an inescapable paradox. If the diagnostic codes pertain to conditions unrelated to 
Hafford’s accident, Allstate was required to submit an affidavit from a medical expert (see Mount Sinai Hosp. v. Triboro 
Coach, 263 A.D.2d at 19, 699 N.Y.S.2d 77). If, on the other hand, the diagnostic codes represent conditions related to the 
accident, then Allstate was required to either pay the no-fault claim, or deny payment on other grounds, within 30 days of 
receiving the demand (see Insurance Law § 5106[a]; 11 NYCRR 65–3.8[a][1]; Fair Price Med. Supply Corp. v. Travelers 
Indem. Co., 10 N.Y.3d at 563, 860 N.Y.S.2d 471, 890 N.E.2d 233; Hospital for Joint Diseases v. New York Cent. Mut. Fire 
Ins. Co., 44 A.D.3d at 903, 844 N.Y.S.2d 371; New York & Presbyt. Hosp. v. Progressive Cas. Ins. Co., 5 A.D.3d at 569, 774 
N.Y.S.2d 72). Either way, Allstate failed to raise a triable issue of fact in admissible evidentiary form sufficient to warrant 
denial of summary judgment in favor of White Plains Hospital on the third cause of action.
 
Based upon the foregoing, we conclude that the Supreme Court properly granted that branch of the plaintiffs’ motion which 
was for summary judgment on the third cause of action asserted by White Plains Hospital.
 
To the extent that Allstate argues that the branch of its cross motion which was for summary judgment dismissing the third 
cause of action should have been granted, this contention is not properly before this Court as Allstate’s notice of appeal 
limited the scope of the appeal to that part of the Supreme Court’s order which awarded summary judgment to White Plains 
Hospital on the third cause of action (see CPLR 5515[1]; Spencer v. Crothall Healthcare, Inc., 38 A.D.3d 527, 528, 834 
N.Y.S.2d 194; Yannotti v. Four Bros. Homes at Heartland Condominium I, 24 A.D.3d 659, 660–661, 808 N.Y.S.2d 363).
 
Accordingly, we affirm the order insofar as appealed from.
 
ORDERED that the order is affirmed insofar as appealed from, with costs.
 

FISHER, J.P., MILLER and ENG, JJ., concur.

All Citations

61 A.D.3d 13, 871 N.Y.S.2d 680, 2009 N.Y. Slip Op. 00351
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31 N.Y.3d 111
Court of Appeals of New York.

Lindsay LOHAN, Appellant,
v.

TAKE–TWO INTERACTIVE SOFTWARE, INC., et al., Respondents.

No. 24
|

Decided on March 29, 2018

Synopsis
Background: Celebrity brought action against video game company alleging that avatar in video game was her “look-a-like” 
and misappropriated her portrait and voice, and asserting statutory claims for invasion of privacy. The Supreme Court, New 
York County, Joan M. Kenney, J., 2016 WL 1057026, denied company’s motion to dismiss. Company appealed. The 
Supreme Court, Appellate Division, 142 A.D.3d 776, 37 N.Y.S.3d 20, dismissed complaint. Celebrity appealed.
 

Holdings: The Court of Appeals, Fahey, J., held that:
 
avatar did not constitute “portrait” of celebrity, within meaning of right to privacy provisions of civil rights law, and
 
avatar’s voice was not celebrity’s voice.
 

Appellate Division’s order affirmed.
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OPINION OF THE COURT

FAHEY, J.

*117 **391 ***782 The primary questions on this appeal are whether an avatar (that is, a graphical representation of a 
person, in a video game or like media) may constitute a “portrait” within the meaning of Civil Rights Law §§ 50 and 51 and, 
if so, whether the images in question in the video game central to this matter are recognizable as plaintiff. We conclude a 
computer generated image may constitute a portrait within the meaning of that law. We also conclude, however, that the 
subject images are not recognizable as plaintiff, and that the amended complaint, which contains four causes of action for 
violation of privacy pursuant to Civil Rights Law §§ 50 and 51, was properly dismissed.
 

Facts1

Defendants develop, sell, market, and distribute video games, including the commercially successful “Grand Theft Auto V” 
(GTAV) game. GTAV is an action-adventure game that is set in a fictional state called “San Andreas” that, according to the 
vice president for quality assurance of defendant Rockstar Games, Inc. (Rockstar), is intended to evoke Southern California. 
GTAV’s plot occurs in and around a fictional city called “Los Santos,” which in turn is intended to evoke Los Angeles. In 
addition to a 50–hour principal storyline, GTAV contains approximately 100 hours of supplementary game play containing 
“random events” that a player may choose to explore as he or she proceeds through the game’s main plot.
 
One of those random events is relevant to this appeal. In what defendants characterize as the “Escape Paparazzi” scene in 
GTAV, the player encounters a character named “Lacey Jonas” hiding from paparazzi in an alley. To the extent the player 
chooses to help her escape those photographers, Jonas enters the player’s automobile before describing herself as an “actress 
slash singer” and the “voice of a generation.” Jonas also characterizes herself as “really famous,” and the player’s character 
recognizes “that Jonas has **392 ***783 starred in romantic comedies and a cheerleader dance-off movie.”
 
*118 Before the GTAV storyline may proceed to any random events, including the “Escape Paparazzi” scene, the player 
must view what defendants refer to as “transition screens,” which “contain artwork that appears briefly on the user’s screen 
while the game content [loads] into the game console’s memory.” Two “screens” from GTAV are relevant to this appeal. One 
such screen contains an image (the “Stop and Frisk” image) of a blonde woman who is clad in denim shorts, a fedora, 
necklaces, large sunglasses, and a white T-shirt while being frisked by a female police officer. The second such screen 
contains an image (the “Beach Weather” image) wherein the same blonde woman is depicted wearing a red bikini and 
bracelets, taking a “selfie” with her cell phone, and displaying the peace sign with one of her hands.
 
Defendants purportedly released GTAV for the PlayStation and Xbox 360 video game consoles on or about September 17, 
2013. Through that release, copies of GTAV were distributed to and sold by numerous domestic and foreign retailers, 
including retailers within New York State. To advertise the game prior to its release, defendants allegedly used the “Stop and 
Frisk” and “Beach Weather” images on various promotional materials, including billboards. Defendants also used the “Beach 
Weather” image on the packaging for the GTAV, and both the “Beach Weather” and “Stop and Frisk” images on video game 
discs.
 
According to plaintiff, who describes herself as a figure “recognized in social media” and as “a celebrity actor... who has 
been regularly depicted in television, tabloids, blogs, movies, fashion related magazines, talk shows, and theatre for the past 
15 ... years,” the Jonas character is her “look-a-like” and misappropriates her “portrait[ ] and voice.” Plaintiff also believes 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331104301&originatingDoc=I330d9e00335411e8a054a06708233710&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000060&cite=NYCRS50&originatingDoc=I330d9e00335411e8a054a06708233710&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000060&cite=NYCRS51&originatingDoc=I330d9e00335411e8a054a06708233710&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000060&cite=NYCRS50&originatingDoc=I330d9e00335411e8a054a06708233710&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000060&cite=NYCRS51&originatingDoc=I330d9e00335411e8a054a06708233710&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Lohan v. Take–Two Interactive Software, Inc., 31 N.Y.3d 111 (2018)
97 N.E.3d 389, 73 N.Y.S.3d 780, 2018 N.Y. Slip Op. 02208

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3

that the “Stop and Frisk” and “Beach Weather” images each cumulatively evoke her “images, portrait[,] and persona.”
 
Inasmuch as she did not provide written consent for the use of what she characterizes as her portrait and her voice in GTAV, 
plaintiff commenced this action seeking, among other things, compensatory and punitive damages for invasion of privacy in 
violation of Civil Rights Law §§ 50 and 51. In lieu of answering, defendants moved to dismiss the amended complaint for 
failure to state a cause of action (see CPLR 3211[a][7] ) and based on, among other things, documentary evidence (see CPLR 
3211[a][1] ). Supreme Court denied the part of the motion seeking dismissal of the amended complaint (2016 N.Y. Slip Op. 
32866[U], 2016 WL 1057026 [2016]) but, on appeal, the Appellate Division modified *119 that order and granted that 
application to the extent it sought dismissal of the operative pleading (142 A.D.3d 776, 777, 37 N.Y.S.3d 20 [1st Dept. 2016] 
). We subsequently granted plaintiff leave to appeal to this Court (28 N.Y.3d 915, 2017 WL 628691, 2017 WL 628761 
[2017] ), and we now affirm the Appellate Division order insofar as appealed from.
 

The Statutory Right of Privacy

“Historically, New York common law did not recognize a cause of action for invasion of privacy” (Shields v. Gross, 58 
N.Y.2d 338, 344, 461 N.Y.S.2d 254, 448 N.E.2d 108 [1983] ). That point was articulated in Roberson v. Rochester Folding 
Box Co., 171 N.Y. 538, 64 N.E. 442, 64 N.E. 442 (1902), which arose from the unauthorized use of approximately 25,000 
reproductions of a photograph of the infant plaintiff to promote the defendant’s flour (see id. at 542, 64 N.E. 442). In 
dismissing the complaint in that matter, which sounded in the breach of a “so-called right of privacy” ( ***784 **393 id. at 
544, 64 N.E. 442), we “broadly denied the existence of such a cause of action under New York common law” (Arrington v. 
New York Times Co., 55 N.Y.2d 433, 439, 449 N.Y.S.2d 941, 434 N.E.2d 1319 [1982]; see Roberson, 171 N.Y. at 556, 64 
N.E. 442).
 
In response to Roberson ,171 N.Y. 538, 64 N.E. 442, the legislature codified “a limited statutory right of privacy” in article 5 
of the Civil Rights Law (Messenger v. Gruner + Jahr Print. & Publ., 94 N.Y.2d 436, 441, 706 N.Y.S.2d 52, 727 N.E.2d 549 
[2000], resolved issue certified  208 F.3d 122 [2d Cir. 2000], cert denied 531 U.S. 818, 121 S.Ct. 57, 148 L.Ed.2d 25 [2000] 
). Civil Rights Law § 50 “makes it a misdemeanor to use a living person’s ‘name, portrait or picture’ for advertising or trade 
purposes ‘without having first obtained the written consent of such person, or if a minor of his or her parent or guardian’ ” 
(Messenger, 94 N.Y.2d at 441, 706 N.Y.S.2d 52, 727 N.E.2d 549, quoting Civil Rights Law § 50). Civil Rights Law § 51, as 
amended in 1921 (L 1921, ch 501, § 1), “adds the civil damages teeth” (Messenger, 94 N.Y.2d at 449, 706 N.Y.S.2d 52, 727 
N.E.2d 549 [Bellacosa, J., dissenting] ) and “makes a violation of section 50 actionable in a civil suit” (Arrington, 55 N.Y.2d 
at 438 n 1, 449 N.Y.S.2d 941, 434 N.E.2d 1319). As relevant here, Civil Rights Law § 51 specifically provides that

“[a]ny person whose name, portrait, picture or voice is used within this state for advertising purposes or for the purposes of 
trade without the written consent first obtained as...provided [in Civil Rights Law § 50] may maintain an equitable action 
... to prevent and restrain the use thereof; and may also sue and recover damages for any injuries sustained by reason of 
such use....”

 
*120 In point of fact, Civil Rights Law §§ 50 and 51 “were drafted narrowly to encompass only the commercial use of an 
individual’s name or likeness and no more” (Arrington, 55 N.Y.2d at 439, 449 N.Y.S.2d 941, 434 N.E.2d 1319). Based on 
that slender legislative intent, courts determining questions of the application of Civil Rights Law § 51 have limited the 
remedial use of that statute. By way of example, we have deemed non-commercial—and therefore non-actionable—the use 
of a person’s likeness with respect to “newsworthy events or matters of public interest” (Howell v. New York Post Co., 81 
N.Y.2d 115, 123, 596 N.Y.S.2d 350, 612 N.E.2d 699 [1993]; see Finger v. Omni Publs. Intl., 77 N.Y.2d 138, 141–142, 564 
N.Y.S.2d 1014, 566 N.E.2d 141 [1990]; Stephano v. News Group Publs., 64 N.Y.2d 174, 184, 485 N.Y.S.2d 220, 474 N.E.2d 
580 [1984] ), and other courts have explicitly concluded that works of humor (see Onassis v. Christian Dior–New York, Inc., 
122 Misc.2d 603, 614, 472 N.Y.S.2d 254 [Sup. C.t, New York County 1984], affd 110 A.D.2d 1095, 488 N.Y.S.2d 943 [1st 
Dept. 1985] ), art (see Altbach v. Kulon, 302 A.D.2d 655, 658, 754 N.Y.S.2d 709 [3d Dept. 2003] ), fiction, and satire (see 
Hampton v. Guare, 195 A.D.2d 366, 366, 600 N.Y.S.2d 57 [1st Dept. 1993], lv denied 82 N.Y.2d 659, 605 N.Y.S.2d 5, 625 
N.E.2d 590 [1993]; see also University of Notre Dame Du Lac v. Twentieth Century–Fox Film Corp., 22 A.D.2d 452, 256 
N.Y.S.2d 301 [1st Dept. 1965], affd on op below 15 N.Y.2d 940, 259 N.Y.S.2d 832, 207 N.E.2d 508 [1965] ) do not come 
within the ambit of section 51 (see generally Messenger, 94 N.Y.2d at 446, 706 N.Y.S.2d 52, 727 N.E.2d 549). Indeed, at 
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bottom, courts have cabined section 51 “ ‘to avoid any conflict with the free dissemination of thoughts, ideas, newsworthy 
events, and matters of public interest’ guaranteed by the First Amendment” (Ann–Margret v. High Soc. Magazine, Inc., 498 
F.Supp. 401, 404 [S.D. N.Y.1980], quoting ***785 **394 Time, Inc. v. Hill, 385 U.S. 374, 382, 87 S.Ct. 534, 17 L.Ed.2d 456 
[1967]; see Howell, 81 N.Y.2d at 123, 596 N.Y.S.2d 350, 612 N.E.2d 699) because “freedom of speech and the press ... 
transcends the right to privacy” (Namath v. Sports Illustrated, 80 Misc.2d 531, 535, 363 N.Y.S.2d 276 [Sup. Ct., New York 
County 1975], affd 48 A.D.2d 487, 371 N.Y.S.2d 10 [1st Dept. 1975], affd 39 N.Y.2d 897, 386 N.Y.S.2d 397, 352 N.E.2d 
584 [1976] ).
 

Analysis

Turning to the merits, based on the language of the statute, “[t]o prevail on a ... right to privacy claim pursuant to [Civil 
Rights Law § 51], a plaintiff must prove: (1) use of plaintiff’s name, portrait, picture or voice (2) for advertising purposes or 
for the purposes of trade (3) without consent and (4) within the state of New York” (Lohan v. Perez, 924 F.Supp.2d 447, 454 
[E.D. N.Y.2013] [internal quotation marks omitted] ). Our review turns on the “portrait” element of that statute and, as an 
initial matter, we conclude that an avatar (that is, a graphical representation of a person, in a video game or like media) may 
constitute *121 a “portrait” within the meaning of article 5 of the Civil Rights Law.
 
The affirmative answer to that “avatar” inquiry requires us to proceed to the issue whether the images in question in GTAV 
are recognizable as plaintiff. Applying the settled rules applicable to this motion to dismiss (see Leon v. Martinez, 84 N.Y.2d 
83, 87–88, 614 N.Y.S.2d 972, 638 N.E.2d 511 [1994] ), we conclude that the amended complaint was properly dismissed 
because the artistic renderings are indistinct, satirical representations of the style, look, and persona of a modern, beach-going 
young woman that are not reasonably identifiable as plaintiff (see Cohen v. Herbal Concepts, 63 N.Y.2d 379, 384, 482 
N.Y.S.2d 457, 472 N.E.2d 307 [1984] ). We address each of those controversies separately for ease of review.
 

The Avatar Question

To be sure, “ ‘[t]he language of a statute is generally construed according to its natural and most obvious sense ... in 
accordance with its ordinary and accepted meaning, unless the Legislature by definition or from the rest of the context of the 
statute provides a special meaning’ ” (Samiento v. World Yacht Inc., 10 N.Y.3d 70, 77–78, 854 N.Y.S.2d 83, 883 N.E.2d 990 
[2008], quoting McKinney’s Cons Laws of NY, Book 1, Statutes § 94, at 191–194 [1971 ed] ). Civil Rights Law § 51 was 
enacted in 1903 (see L 1903, ch 132, § 2), at which time digital technology was uninvented. To that end, a reasonable mind 
could question how the term “portrait,” as incorporated in the original and present forms of Civil Rights Law § 51, could 
embrace the imagery in question.
 
The appropriate course, however, is to employ the theory of statutory construction that general terms encompass future 
developments and technological advancements. In the context of statutory construction, this Court has observed that “general 
legislative enactments are mindful of the growth and increasing needs of society, and they should be construed to encourage, 
rather than to embarrass[,] the inventive and progressive tendency of the people” (Hudson Riv. Tel. Co. v. Watervliet 
Turnpike & R. Co., 135 N.Y. 393, 403–404, 32 N.E. 148 [1892]; see McKinney’s Cons Laws of NY, Book 1, Statutes, § 93 
[“statutes framed in general terms ordinarily apply to cases and subjects within their terms subsequently arising”] ).
 
Operating under that standard, we conclude that an avatar may constitute a “portrait” within the meaning of Civil Rights Law 
article 5. We have held that the term “portrait” embraces both photographic and artistic reproductions of a **395 *122 
person’s ***786 likeness (see Cohen, 63 N.Y.2d at 384, 482 N.Y.S.2d 457, 472 N.E.2d 307; see also Binns v. Vitagraph Co. 
of Am., 210 N.Y. 51, 57, 103 N.E. 1108 [1913] [“A picture within the meaning of (Civil Rights Law article 5) is not 
necessarily a photograph of the living person, but includes any representation of such person”]; see generally Young v. 
Greneker Studios, 175 Misc. 1027, 1028, 26 N.Y.S.2d 357 [Sup. Ct., New York County 1941] [“The words ‘picture’ and 
‘portrait’ are broad enough to include any representation, whether by photograph, painting or sculpture”] ). Federal courts 
share the view that “any recognizable likeness, not just an actual photograph, may qualify as a ‘portrait or picture’ ” (Burck v. 
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Mars, Inc., 571 F.Supp.2d 446, 451 [S.D. N.Y.2008], quoting Allen v. National Video, Inc., 610 F.Supp. 612, 622 [S.D. 
N.Y.1985] ), having ruled that a composite photograph and drawing (Ali v. Playgirl, Inc., 447 F.Supp. 723, 726 [S.D. 
N.Y.1978] ) and a cartoon (Allen, 610 F.Supp. at 622) may trigger the protections of Civil Rights Law article 5. In view of 
the proliferation of information technology and digital communication, we conclude that a graphical representation in a video 
game or like media may constitute a “portrait” within the meaning of the Civil Rights Law.
 

The Portrait Question

Even applying the deferential rules germane to a motion to dismiss, we nevertheless conclude that the images in question do 
not constitute a “portrait” of plaintiff, and that the amended complaint therefore was properly dismissed (see generally Leon, 
84 N.Y.2d at 87–88, 614 N.Y.S.2d 972, 638 N.E.2d 511).
 
“Manifestly, there can be no appropriation of [a] plaintiff’s [likeness] for commercial purposes if he or she is not 
recognizable from the [image in question]” (Cohen, 63 N.Y.2d at 384, 482 N.Y.S.2d 457, 472 N.E.2d 307). It follows that “a 
privacy action [cannot] be sustained ... because of the nonconsensual use of a [representation] without identifying features” 
(id.). Whether an image or avatar is a “portrait” because it presents a “recognizable likeness” typically is question for a trier 
of fact (id.). Nevertheless, before a factfinder can decide that question, there must be a basis for it to conclude that the person 
depicted “is capable of being identified from the advertisement alone” as plaintiff (id.). That legal determination will depend 
on the court’s evaluation of the “quality and quantity of the identifiable characteristics” present in the purported portrait (id.).
 
Here, the Jonas character simply is not recognizable as plaintiff inasmuch as it merely is a generic artistic depiction *123 of a 
“twenty something” woman without any particular identifying physical characteristics. The analysis with respect to the Beach 
Weather and Stop and Frisk illustrations is the same. Those artistic renderings are indistinct, satirical representations of the 
style, look, and persona of a modern, beach-going young woman. It is undisputed that defendants did not refer to plaintiff in 
GTAV, did not use her name in GTAV, and did not use a photograph of her in that game (see 142 AD3d at 776–777, 37 
N.Y.S.3d 20, citing Costanza v. Seinfeld, 279 A.D.2d 255, 255, 719 N.Y.S.2d 29 [1st Dept. 2001] ). Moreover, the 
ambiguous representations in question are nothing more than cultural comment that is not recognizable as plaintiff and 
therefore is not actionable under Civil Rights Law article 5 (see generally Cohen, 63 N.Y.2d at 384, 482 N.Y.S.2d 457, 472 
N.E.2d 307).2

 
**396 ***787 In view of our determination, we do not address plaintiff’s remaining contention with respect to the 
“advertising” and “trade” elements of Civil Rights Law § 51. We also do not address the alternative contention of defendant 
Rockstar North in support of dismissal of the amended complaint as against it.
 
Accordingly, the order of the Appellate Division, insofar as appealed from, should be affirmed, with costs.
 
Order, insofar as appealed from, affirmed, with costs.
 

Chief Judge DiFiore and Judges Rivera, Stein, Garcia and Feinman concur. Judge Wilson took no part.

All Citations

31 N.Y.3d 111, 97 N.E.3d 389, 73 N.Y.S.3d 780, 2018 N.Y. Slip Op. 02208

Footnotes

1 Inasmuch as this appeal arises from defendants’ motion to dismiss the amended complaint, we must, among other things, “accept 
as true the facts alleged in the [amended] complaint and any submissions in opposition to the dismissal [application]” (511 W. 
232nd Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144, 151–152, 746 N.Y.S.2d 131, 773 N.E.2d 496 [2002] ).
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2 As noted, plaintiff also alleges in the amended complaint that, through the dialogue of GTAV’s Jonas character, defendants have 
misappropriated her voice. Defendants submitted an affidavit asserting that her voice was not used in GTAV. In response, plaintiff 
did not dispute this fact but, rather, claimed that GTAV incorporated her “voice resemblance and accent.” Before this Court, 
plaintiff again implicitly concedes that GTAV did not use her “voice.” Accordingly, the amended complaint was also properly 
dismissed with respect to that claim.
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12 A.D.3d 194
Supreme Court, Appellate Division, First Department, New York.

Daniel NAPOLITANO, Plaintiff–Appellant,
v.

The CITY OF NEW YORK, et al., Defendants–Respondents,
Patrick Kelleher, et al., Defendants.

Nov. 9, 2004.

Synopsis
Background: Former police officer brought § 1983 action against police department alleging department coerced him into 
entering plea of guilty to disciplinary charges. The Supreme Court, New York County, Faviola A. Soto, J., granted 
defendants’ motion to dismiss for failure to state a claim.
 

Holding: The Supreme Court, Appellate Division, held that officer was barred from bringing action against police 
department.
 

Affirmed.
 

Attorneys and Law Firms

**584 Wolin & Wolin, Esqs., Jericho (Alan Wolin of counsel), for appellant.

Michael A. Cardozo, Corporation Counsel, New York (John Hogrogian of counsel), for respondents.

TOM, J.P., ANDRIAS, SULLIVAN, ELLERIN, SWEENY, JJ.

Opinion

*194 Judgment, Supreme Court, New York County (Faviola A. Soto, J.), entered July 31, 2003, dismissing the complaint, 
and bringing up for review an order, same court and Justice, entered May 13, 2003, which, in an action under 42 USC § 1983 
alleging defendant Police Department’s coercion of plaintiff’s plea of guilty to disciplinary charges, granted 
defendants-respondents’ motion *195 to dismiss the complaint for failure to state a cause of action, unanimously affirmed, 
without costs. Appeal from the aforesaid order unanimouslydismissed, **585 without costs, as subsumed in the appeal from 
the judgment.
 
Plaintiff settled the disciplinary charges pending against him, pleading guilty thereto and giving defendants-respondents a 
general release, and taking in exchange a vested interest retirement. Having accepted the benefits of the settlement, plaintiff 
ratified the release, and is therefore barred from alleging duress in its execution (see Fruchthandler v. Green, 233 A.D.2d 
214, 215, 649 N.Y.S.2d 694 [1996]; Liberty Marble v. Elite Stone Setting Corp., 248 A.D.2d 302, 304, 670 N.Y.S.2d 836 
[1998] ). That almost two years passed between the alleged duress, i.e., a threat of demotion if plaintiff contested the 
disciplinary charges, and the filing of the instant complaint further undermining the claim of duress (see Fruchthandler, 233 
A.D.2d at 215, 649 N.Y.S.2d 694; Nasik Breeding & Research Farm v. Merck & Co., 165 F.Supp.2d 514, 527–528 
[S.D.N.Y. 2001] ).
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26 N.Y.3d 358
Court of Appeals of New York.

The PEOPLE of the State of New York, Respondent,
v.

Ally GOLO, Appellant.

Nov. 23, 2015.

Synopsis
Background: Days after defendant pleaded guilty to third-degree criminal possession of a controlled substance, he pleaded 
guilty to two counts each of first-degree robbery and endangering the welfare of a child. Although he was subsequently 
paroled, his parole was revoked on two occasions following various other arrests, and he was sentenced to a parole hold. 
Thereafter he moved, pursuant to the Drug Law Reform Act of 2009 (DLRA), to be resentenced on the drug conviction. The 
Supreme Court, Queens County, Ira H. Margulis, J., 109 A.D.3d 623, 970 N.Y.S. 2d 604, denied the motion. The Supreme 
Court, Appellate Division, 109 A.D.3d 623, 970 N.Y.S.2d 604, affirmed. Defendant appealed.
 

The Court of Appeals, Abdus–Salaam, J., held that failure to grant defendant an opportunity to be heard on his DLRA motion 
to be resentenced was error.
 

Reversed and remitted for further proceedings.
 

Attorneys and Law Firms

***110 Lynn W.L. Fahey, Appellate Advocates, New York City (David P. Greenberg of counsel), for appellant.

***111 Richard A. Brown, District Attorney, Kew Gardens (Danielle S. Fenn and John M. Castellano of counsel), for 
respondent.

OPINION OF THE COURT

ABDUS–SALAAM, J.

*360 **186 In April 2004, defendant pleaded guilty to criminal sale of a controlled substance in the third degree, a class B 
felony, and he was sentenced in June 2004 to an indeterminate prison term of from 3 ⅓ to 10 years. Defendant had 
committed that crime in April 2003. Days after he was sentenced on this drug charge, defendant was sentenced, upon his 
guilty plea to two counts each of robbery in the first degree and of endangering the welfare of a child, in connection with 
robberies that had occurred in May and June 2003. For these crimes, he was sentenced to two determinate seven-year prison 
terms for the robbery counts to be served concurrently with each other and two one-year terms for the endangering counts.
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Defendant was initially released to parole supervision in September 2009. However, his parole was revoked following his 
May 2010 arrest for possessing a gravity knife, and he was referred to a drug treatment program. After completing the drug 
treatment program, he was restored to parole supervision in November 2010. But less than three months later defendant was 
arrested for possessing cocaine and resisting arrest, and his parole was again revoked in September 2011. He pleaded guilty 
to a parole violation for resisting arrest and was sentenced to an 18–month parole hold.
 
 In March 2012, defendant moved, pursuant to the Drug Law Reform Act of 2009 (L. 2009, ch. 56 [codified in relevant part 
at CPL 440.46] [hereinafter DLRA–3] ), to be resentenced on his 2004 conviction for criminal sale of a controlled substance 
in the third degree. Supreme Court denied the motion for resentencing, holding that defendant was ineligible because he had 
been convicted of an “exclusion offense” (CPL 440.46[5][a] ) within the 10–year period between his sentencing on his 2004 
conviction for criminal sale of a controlled substance in the third degree and his application for resentencing. The court 
issued its decision without the parties being present, and *361 without offering defendant an opportunity to appear. The court 
found that it need not consider defendant’s interest of justice arguments for resentencing, but that even if defendant were 
eligible for resentencing, the court would still deny his motion in the exercise of its discretion.
 
The Appellate Division affirmed (109 A.D.3d 623, 970 N.Y.S.2d 604 [2d Dept.2013] ). It disagreed with Supreme Court 
about defendant’s eligibility to be resentenced, reasoning that defendant’s robbery convictions did not constitute “exclusion 
offense[s]” within the meaning of CPL 440.46(5)(a) because they were committed after the drug offense for which he sought 
resentencing. However, it held that Supreme Court providently exercised its discretion in concluding that considerations of 
substantial justice dictated the denial of the motion. A Judge of this Court granted leave to appeal (23 N.Y.3d 1037, 993 
N.Y.S.2d 250, 17 N.E.3d 505 [2014] ), and we now reverse and remit.
 
 As an initial matter, the People argue that Supreme Court properly found that defendant was ineligible for resentencing. We 
are able to review that argument notwithstanding defendant’s assertion to the contrary (see CPL 470.35[1] ), and agree with 
the Appellate Division that the 2004 robbery convictions are not “exclusion offense[s]” under CPL 440.46(5)(a) because 
defendant’s convictions on the robbery charges occurred after, not prior **187 ***112 to, the drug offense for which he 
seeks resentencing. An “ exclusion offense” is defined as

“a crime for which the person was previously convicted within the preceding ten years, excluding any time during which 
the offender was incarcerated for any reason between the time of commission of the previous felony and the time of 
commission of the present felony, which was: (i) a violent felony offense as defined in section 70.02 of the penal law; or 
(ii) any other offense for which a merit time allowance is not available pursuant to [Correction Law § 803(1)(d)(ii) ]” (CPL 
440.46[5][a] [emphasis added] ).

“As the clearest indicator of legislative intent is the statutory text, the starting point in any case of interpretation must always 
be the language itself, giving effect to the plain meaning thereof” (Majewski v. Broadalbin–Perth Cent. School Dist., 91 
N.Y.2d 577, 583, 673 N.Y.S.2d 966, 696 N.E.2d 978 [1998] ). Given the provision’s references to a “previous” felony and 
the “present” felony, the wording of the *362 statute indicates that exclusion offenses must have been committed before the 
drug offense for which resentencing is sought (see People v. Myles, 90 A.D.3d 952, 953, 935 N.Y.S.2d 99 [2d Dept.2011] 
[“The statutory language was not written in anticipation of a situation where the potential exclusion offense was committed 
after the drug conviction for which the defendant seeks resentencing”] ). Our decision in People v. Sosa, 18 N.Y.3d 436, 940 
N.Y.S.2d 534, 963 N.E.2d 1235 (2012) is not to the contrary, as it concerned the interpretation of the phrase “within the 
preceding ten years,” not the meaning of the term “previously convicted.”
 
Although we recognize the seeming anomaly that a violent felony committed days after the drug offense cannot count as an 
exclusion offense, while the same violent felony committed prior to the drug offense could be an exclusion offense, “it ... 
remain[s] that the law, as it is written, countenances the disparity and is not properly rewritten to accord more perfectly with 
judicial or prosecutorial notions of consistency” (People v. Sosa, 18 N.Y.3d at 442, 940 N.Y.S.2d 534, 963 N.E.2d 1235). 
Here, as in People v. Paulin, where we addressed a different provision of the DLRA–3, we are guided “[b]y the plain text of 
the statute” (17 N.Y.3d 238, 244, 929 N.Y.S.2d 36, 952 N.E.2d 1028 [2011] ). If the wording of the statute has caused an 
unintended consequence, it is up to the legislature to correct it.
 
 Furthermore, as we noted in Paulin, if defendants have shown by their conduct that they do not deserve relief from their 
sentences, courts can deny their resentencing applications. “A provision of the 2004 DLRA, incorporated by reference into 
the 2009 DLRA (CPL 440.46[3] ), says that a resentencing application need not be granted if ‘substantial justice dictates that 
the application should be denied’ (L. 2004, ch. 738, § 23)” (id. at 244, 929 N.Y.S.2d 36, 952 N.E.2d 1028). Thus, while 
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defendant’s conduct after his conviction for the drug offense cannot constitute an “exclusion offense,” it is properly 
considered by the court in deciding his resentencing application.
 
We agree with defendant that it was error for the courts below to decide his resentencing motion without giving him an 
opportunity to be heard. The DLRA–3 states that on a defendant’s application for resentencing, “[t]he court shall offer an 
opportunity for a hearing and bring the applicant before it” (L. 2004, ch. 738, § 23; CPL 440.46[3] ). This language is 
mandatory. The statute also provides that “[t]he court may also conduct a hearing, if necessary, to determine whether such 
person **188 ***113 qualifies to be resentenced or to determine any controverted issue of fact relevant to the issue of 
sentencing” *363 (id.). Thus, the permissive language authorizing a hearing on the issues of eligibility and sentencing 
contrasts with the unambiguous directive that the court offer a defendant an opportunity to be heard on the merits of the 
application. There should be a new determination of the defendant’s motion, to be made after affording him an opportunity to 
appear before the court (People v. Bens, 109 A.D.3d 664, 665, 972 N.Y.S.2d 576 [2d Dept. 2013] ).
 
Accordingly, the order of the Appellate Division should be reversed, and the case remitted to Supreme Court for further 
proceedings in accordance with this opinion.
 

Chief Judge LIPPMAN and Judges PIGOTT, RIVERA, STEIN and FAHEY concur.

Order reversed and case remitted to Supreme Court, Queens County, for further proceedings in accordance with the opinion 
herein.
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95 N.Y.2d 455
Court of Appeals of New York.

Betty A. RILEY et al., Appellants,
v.

COUNTY OF BROOME et al., Respondents.
John P. Wilson, Appellant,

v.
State of New York, Respondent.

Nov. 21, 2000.

Synopsis
Motorist sued county for injuries sustained in collision with street sweeper. Following jury trial, the Supreme Court, Broome 
County, Patrick D. Monserrate, J., entered judgment for county. Motorist appealed. The Supreme Court, Appellate Division, 
Third Judicial Department, Anthony J. Carpinello, affirmed. Motorist appealed. Second motorist sued State of New York for 
injuries sustained in collision with snowplow. At close of evidence during trial, the Court of Claims, Thomas J. McNamara, 
J., dismissed claim. The Supreme Court, Appellate Division, Fourth Judicial Department, affirmed. Second motorist 
appealed. The Court of Appeals, Kaye, C.J., held that: (1) all vehicles actually engaged in work on a highway are exempt 
from the rules of the road, abrogating Somersall v. New York Tel. Co.; (2) street sweeper and snowplow were actually 
engaged in work on a highway; and (3) recklessness is the standard of care imposed on vehicles actually engaged in work on 
a highway.
 
Affirmed.
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above-entitled action.
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*459 OPINION OF THE COURT

Chief Judge KAYE.
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These appeals call upon us to do what increasingly is asked of courts in this age of statutes: interpret the words of a 
legislative enactment which the contesting parties construe differently. In particular, we are asked whether Vehicle and 
Traffic Law § 1103(b) exempts statutorily defined “hazard vehicles” engaged in highway work from the “rules of the road,” 
and whether it limits the liability of their owners and operators to reckless disregard for the safety of others. We conclude that 
defendants correctly read the statute, and we hold—as did the courts before us—that the vehicles here were exempt from the 
rules of the road and their liability limited to reckless conduct.
 

Riley v. County of Broome

Defendant Garwood A. Young, an employee of the Broome County Highway Division, was operating a street sweeper on 
West Colesville Road in the Town of Kirkwood. Young was driving two or three miles per hour, with the sweeper straddling 
the shoulder and the road. Plaintiff Betty Riley was also driving on West Colesville Road, in the same direction as the street 
sweeper. As Riley reached the top of a hill, she saw a “huge patch of fog”—actually a cloud of dirt and dust created by the 
sweeper—and collided with the sweeper.
 
Riley and her husband brought this action against Young and the County, alleging that the sweeper caused the accident. *460 
At trial, the court held—over Riley’s objection—that, under Vehicle and Traffic Law § 1103(b), the applicable standard of 
care was whether defendants conducted themselves “in such a way so as not to ***625 **100 recklessly disregard the safety 
of others.” The court then charged the jury on that standard. The jury returned a verdict in favor of defendants, finding no 
recklessness in the operation of the sweeper. In a comprehensive opinion by Justice Anthony J. Carpinello, the Appellate 
Division affirmed, holding that under Vehicle and Traffic Law § 1103(b), all vehicles engaged in “highway maintenance” are 
exempt from the rules of the road and subject only to a recklessness standard (263 A.D.2d 267, 273, 700 N.Y.S.2d 573).
 

Wilson v. State of New York

Claimant John Wilson was driving west from Canajoharie to Utica on Route 5, traveling at 30 to 35 miles per hour. Moderate 
to heavy snow was falling, rendering visibility poor. Two snowplows owned by the State were operating near the intersection 
of Route 5 and Route 167, one behind the other in the eastbound passing lane on Route 5. As Wilson approached the 
intersection, the first snowplow stopped to make a wide turn, and the second snowplow—driven by William Hunt—made a 
left turn inside the first plow in an attempt to enter Route 167 North. Although Hunt looked, he did not see Wilson’s car 
approaching, and his snowplow collided with Wilson’s car.
 
Wilson then brought the present action against the State of New York. The case proceeded to trial before the Court of Claims. 
At the close of the evidence, the State moved to dismiss, arguing that Wilson had failed to establish that the accident was the 
result of recklessness. The court granted the motion, holding that a recklessness standard applied because the snowplow was 
involved in work on a highway within the meaning of Vehicle and Traffic Law § 1103(b), and that the evidence was 
insufficient to meet that standard. The Appellate Division affirmed, holding that since the snowplow qualified as a vehicle 
“actually engaged in work on a highway” under section 1103(b), the recklessness standard applied, and the evidence failed to 
establish that Hunt had acted recklessly (269 A.D.2d 854, 703 N.Y.S.2d 848).
 

The “Hazard Vehicle” Exemption

 On appeal to this Court, Riley and Wilson (claimants) contend that Vehicle and Traffic Law § 1103(b) does not *461 
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exempt “hazard vehicles”—like snowplows and street sweepers—from the rules of the road.1 Rather, they assert that section 
1103(b) exempts such vehicles only from the stopping, standing and parking regulations of Vehicle and Traffic Law § 
1202(a). We agree with the trial courts and the Appellate Division that section 1103(b) exempts all vehicles “actually 
engaged in work on a highway”—including the vehicles here—from the rules of the road.
 
Some degree of risk, of course, is inherent in travel on public highways. Certain classes of vehicles—like snowplows and 
street sweepers—are intended to minimize the risk by keeping the roadways clean and safe for everyone. While serving an 
important public function, however, those vehicles may themselves cause risks to ordinary motorists with whom they share 
the road. Over the years, courts and legislatures have struggled to define the rules under which these vehicles may operate 
and the standard of care they owe to others.
 
***626 **101 At common law, all vehicles, including emergency vehicles, were held to an ordinary negligence standard 
(see, e.g., Farley v. Mayor of City of N.Y., 152 N.Y. 222, 227–228, 46 N.E. 506 [1897]; Garrett v. City of Schenectady, 268 
N.Y. 219, 223–224, 197 N.E. 257 [1935]; Ottmann v. Village of Rockville Centre, 275 N.Y. 270, 273, 9 N.E.2d 862 [1937] ).2 
But the common law also recognized that the level of care owed by emergency and road work vehicles must be tempered by 
the nature of their work. Fire trucks, for instance, were permitted to drive at the “greatest practicable speed,” since the “safety 
of property and the protection of life may * * * depend upon celerity of movement” (Farley v. Mayor of City of N. Y., supra, 
at 227, 46 N.E. 506). In addition, many emergency vehicles were, by statute, given the right of way (see, id.). Nevertheless, 
the common law required that such vehicles exercise their right of way *462 “with care and caution * * * measured by the 
purpose and necessity of the right” (Hashey v. Board of Fire Commrs. of Roosevelt Fire Dist., 192 N.Y.S.2d 767, 769–770 
[Sup.Ct., Nassau County] ).
 
In 1957, the Legislature enacted what is now title VII of the Vehicle and Traffic Law (§ 1100 et seq.), creating a uniform set 
of traffic regulations, or the “rules of the road” (see, L. 1957, ch. 698). That legislation was intended to update and replace 
the former traffic regulations, and bring them into conformance with the Uniform Vehicle Code adopted in other states (see, 
Mem. in Support, Bill Jacket, L. 1957, ch. 698, at 35–37).
 
The Vehicle and Traffic Law states that the rules of the road apply to all vehicles unless otherwise provided by law (see, 
Vehicle and Traffic Law §§ 1101, 1103[a] ). Except for the provisions regarding driving under the influence of drugs or 
alcohol, however, the rules of the road explicitly do not apply to “persons, teams, motor vehicles, and other equipment while 
actually engaged in work on a highway” (Vehicle and Traffic Law § 1103[b] ).3 Section 1103(b) adds that Vehicle and 
Traffic Law § 1202(a), which regulates stopping, standing and parking, does not apply to “hazard vehicles while actually 
engaged in hazardous operation on or adjacent to a highway but shall apply to such persons and vehicles when traveling to or 
from such hazardous operation.” Similarly, Vehicle and Traffic Law § 1104 exempts “emergency vehicles,” such as 
ambulances, police vehicles and fire vehicles (see, Vehicle and Traffic Law § 101), engaged in emergency operations from 
the rules of the road, subject to specified conditions.
 
 The language of these statutes seems clear: all vehicles “actually engaged in work on a highway”—just as all emergency 
vehicles engaged in emergency operations—are exempt from *463 the rules of the road. In the cases at hand, the street 
sweeper and the snowplow were engaged in “work on a highway.” The street sweeper was cleaning the street; the ***627 
**102 snowplow was clearing the road during a snowstorm. Thus, the Appellate Division correctly held that section 1103(b) 
exempts both vehicles from the rules of the road.
 
We reject claimants’ contention that designated “hazard vehicles” are exempt only from the stopping, standing and parking 
regulations of section 1202(a), even when they are engaged in work on a highway. Section 1103(b) says no such thing. 
Rather, by its plain language, section 1103(b) excuses all vehicles “actually engaged in work on a highway” from the rules of 
the road, regardless of their classification. To be sure, the statute also gives protection to designated “hazard vehicles” 
engaged in “hazardous operation” (as defined by sections 117–a and 117–b), excusing them from the stopping, standing and 
parking rules of section 1202(a). But the statute nowhere states that “hazard vehicles” are a distinct class from “work 
vehicles,” nor does it deny “hazard vehicles” the special protection given to all vehicles actually engaged in road work.4

 
The legislative history of section 1103(b) confirms this plain language reading.
 
 We note at the outset that it is appropriate to examine the legislative history even though the language of section 1103(b) is 
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clear. The primary consideration of courts in interpreting a statute is to “ascertain and give effect to the intention of the 
Legislature” (McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 92[a], at 177). Of course, the words of the statute are the 
best evidence of the Legislature’s intent. As a general rule, unambiguous language of a statute is alone determinative (see, 
Matter of Washington Post Co. v. New York State Ins. Dept., 61 N.Y.2d 557, 565, 475 N.Y.S.2d 263, 463 N.E.2d 604). 
Nevertheless, the legislative history of an enactment may also be relevant and “is not to be ignored, even if words be clear” 
(McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 124, at 252). “ ‘When aid to construction of the meaning of words, as 
used in the statute, is available, there certainly can be no “rule of law” which forbids its use, however clear the words may 
appear on “superficial examination” *464 ’ ” (New York State Bankers Assn. v. Albright, 38 N.Y.2d 430, 437, 381 N.Y.S.2d 
17, 343 N.E.2d 735). Pertinent also are “the history of the times, the circumstances surrounding the statute’s passage, and * * 
* attempted amendments” (McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 124, at 253). Varying concerns may bear on 
the weight to be given legislative history (see generally, Abner J. Mikva and Eric Lane, An Introduction to Statutory 
Interpretation and the Legislative Process, at 27–41 [1997] ), but they do not justify abandoning this Court’s long tradition of 
using all available interpretive tools to ascertain the meaning of a statute.
 
Here, the history of section 1103(b) explicates the legislative intention to create a broad exemption from the rules of the road 
for all vehicles engaged in highway construction, maintenance or repair, regardless of their classification. In 1954, the 
Committee that proposed the original version of the statute stated that the law was intended to exempt from the rules of the 
road all teams and vehicles that “build highways, repair or maintain them, paint the pavement markings, remove the snow, 
sand the pavement and do similar work” (see, 1954 N.Y. Legis. Doc. No. 36, at 35). Thus, the exemption turns on the nature 
of the work being performed (construction, repair, maintenance or similar work)—not on the nature of the vehicle performing 
the work.
 
Further, the legislative history shows that the reference to “hazard vehicles” in section 1103(b) is wholly unrelated to the 
provision excusing vehicles engaged in road work from the rules of the road. Notably, the original version of ***628 **103 
section 1103(b), enacted in 1957, exempted vehicles “ engaged in work on a highway” from the rules of the road, and did not 
contain any separate provisions concerning hazard vehicles (see, L. 1957, ch. 698, § 4).5 In 1970, the Legislature amended the 
Vehicle and Traffic Law to create the “hazard class” of vehicles, enacting section 117–a defining hazard vehicles, and 
amending section 1103(b) to exempt hazard vehicles from the standing, stopping *465 and parking regulations (see, L. 1970, 
ch. 197). The Memorandum in Support of that amendment explained that it was intended to clear up confusion as to the 
meaning of different “flashing colored lights,” and thus four distinct classes of vehicles were created (emergency vehicles, 
hazard vehicles, privately owned vehicles of volunteer firemen and privately owned vehicles of volunteer ambulance drivers), 
each of which is identified by a different colored flashing light (see, Bill Jacket, L. 1970, ch. 197, at 4). The amendment was 
not intended to curtail the exemption for any vehicles—including “hazard vehicles”—engaged in work on a highway (see, 
Dugan Letter, Bill Jacket, L. 1970, ch. 197, at 16 [noting the exemption of hazard vehicles and emergency vehicles from the 
rules of the road] ).
 
Thus, we conclude that section 1103(b) exempts from the rules of the road all vehicles actually engaged in work on a 
highway, including the “hazard vehicles” in the cases before us.
 

The Standard of Care

We next turn to the standard of care owed to other drivers by vehicles “actually engaged in work on a highway.” Originally, 
section 1103(b) provided such vehicles with an unqualified exemption from the rules of the road (see, L. 1957, ch. 698, § 4). 
In a 1974 amendment, the Legislature added the following sentence to that section:

“The foregoing provisions of this subdivision shall not relieve any person, or team or any operator of a motor vehicle or 
other equipment while actually engaged in work on a highway from the duty to proceed at all times during all phases of 
such work with due regard for the safety of all persons nor shall the foregoing provisions protect such persons or teams or 
such operators of motor vehicles or other equipment from the consequences of their reckless disregard for the safety of 
others ” (L. 1974, ch. 223, § 1) (emphasis added).

 
The legislative history explains that this amendment was designed to soften the outright exemption of vehicles engaged in 
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road work from the rules of the road, allowing them to drive at any speed or in any manner “which suits their fancy, without 
any prohibition from the Vehicle and Traffic Law” (see, Mem. of Senator Frank Padavan, Bill Jacket, L. 1974, ch. 223, at 4). 
For *466 example, under the original version of the statute, “a snow plow could be operated well above the speed limit and 
through red lights * * * without regard for the safety of other persons” (Mem. of Dept. of Motor Vehicles, Bill Jacket, L. 
1974, ch. 223, at 7). The Legislature therefore amended section 1103(b) to impose “a minimum standard of care” on 
operators of such vehicles (Padavan Mem., op. cit., at 4).
 
In Saarinen v. Kerr, 84 N.Y.2d 494, 620 N.Y.S.2d 297, 644 N.E.2d 988, we held that Vehicle and Traffic Law § 
1104(e)—which contains identical language requiring emergency vehicles to act with “due regard for the safety of all 
persons” and holding drivers responsible for “the consequences of [their] reckless disregard for ***629 **104 the safety of 
others”—imposes a standard of recklessness. Specifically, this Court held that, under section 1104(e), a plaintiff seeking to 
recover for injuries caused by an emergency vehicle must show that “ ‘the actor has intentionally done an act of an 
unreasonable character in disregard of a known or obvious risk that was so great as to make it highly probable that harm 
would follow’ and has done so with conscious indifference to the outcome” (id., at 501, 620 N.Y.S.2d 297, 644 N.E.2d 988 
quoting Prosser and Keeton, Torts § 34, at 213 [5th ed.] ).
 
 Section 1103(b) imposes the same recklessness standard on vehicles actually engaged in work on a highway. The language 
here is the same language that we held in Saarinen to impose a recklessness standard. To be sure, as claimants point out, the 
statute uses the phrase “due regard” as well as “reckless disregard” to describe the standard. But as we stated in Saarinen, 
“the Legislature’s specific reference to * * * reckless disregard * * * would be unnecessary and, in fact, inexplicable if the 
conventional criterion for negligence—reasonable care under the circumstances—were the intended standard” (Saarinen v. 
Kerr, supra, at 501, 620 N.Y.S.2d 297, 644 N.E.2d 988) (emphasis in original). Thus, “the only way to apply the statute is to 
read its general admonition to exercise ‘due care’ in light of its more specific reference to ‘recklessness’ ” (id., at 501–502, 
620 N.Y.S.2d 297, 644 N.E.2d 988; see also, Bliss v. State of New York, 95 N.Y.2d 911, 719 N.Y.S.2d 631, 742 N.E.2d 106 
[decided today] ).
 
 We decline claimants’ invitation to read the “due regard” and “reckless disregard” language in section 1103(b) differently 
from our reading of those very words in section 1104(e). As a general principle of statutory construction, “whenever a word 
is used in a statute in one sense and with one meaning, and subsequently the same word is used in a statute on the same 
subject matter, it is understood as having been used in the same sense” (McKinney’s Cons. Laws of N.Y., Book 1, Statutes § 
236, at 402).
 
*467 Nor is there anything in the context or history of the statutes indicating that different meanings were intended. In fact, 
the history of section 1103(b) confirms that the Legislature intended to subject vehicles engaged in road work to the same 
standard of care as emergency vehicles. The Attorney General’s memorandum in support of the 1974 amendment states that 
the bill “extends the standard of care presently applicable to drivers of authorized emergency vehicles under § 1104 * * * to 
persons engaged in maintenance and hazardous operations” (Lefkowitz Mem., Bill Jacket, L. 1974, ch. 223, at 2). In addition, 
Senator Padavan’s supporting memorandum states that the amendment imposes a standard “similar to that imposed on 
operators of authorized emergency vehicles” (Padavan Mem., op. cit., Bill Jacket, at 4). Many other memoranda in the bill 
jacket confirm this understanding (see, Department of Transportation Mem., Bill Jacket, L. 1974, ch. 223, at 5; Department 
of Motor Vehicles Mem., Bill Jacket, L. 1974, ch. 223, at 6; New York State Police Mem., Bill Jacket, L. 1974, ch. 223, at 8; 
Association of Towns Mem., Bill Jacket, L. 1974, ch. 223, at 10). Undeniably then, the 1974 amendment was intended to 
subject vehicles engaged in road work to the same recklessness standard applicable to emergency vehicles under section 
1104(e) (see, McDonald v. State of New York, 176 Misc.2d 130, 139, 673 N.Y.S.2d 512 [Ct.Cl.]).
 
Claimants urge that, as a matter of logic and fairness, vehicles engaged in road work should not enjoy the same level of 
protection as emergency vehicles, like police cars, fire trucks and ambulances. As we stated in Saarinen, the protection given 
to emergency vehicles under section 1104(e) “represents a recognition that the duties of police officers and other emergency 
personnel often bring them into conflict with the rules and laws that are intended to regulate citizens’ daily conduct,” ***630 
**105 and that emergency personnel require a “qualified privilege to disregard those laws where necessary to carry out their 
important responsibilities” (Saarinen v. Kerr, supra, at 502, 620 N.Y.S.2d 297, 644 N.E.2d 988). The Court recognized, 
however, that giving emergency personnel this qualified privilege “will inevitably increase the risk of harm to innocent 
motorists and pedestrians,” and “will necessarily escalate the over-all risk to the public at large”—an increased risk justified 
by the necessity of accomplishing an “immediate, specific law enforcement or public safety goal” (id., at 502, 620 N.Y.S.2d 
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297, 644 N.E.2d 988).
 
As claimants point out, it is unclear that the increased risk to the public is similarly justified for all vehicles engaged in road 
work. Indeed, criticizing protections given to non-emergency *468 vehicles under pre–1957 law, the Joint Legislative 
Committee that was convened to revise the Vehicle and Traffic Law also observed that the “reason for extending emergency 
privileges to non-emergency vehicles * * * is not apparent. * * * The danger to highway users and true emergency vehicles is 
greatly increased by the special status which is unnecessarily given to non-emergency vehicles” (1954 N.Y. Legis. Doc. No. 
36, at 35). The trial court in Gawelko v. State of New York, 184 Misc.2d 581, 710 N.Y.S.2d 762 [Ct.Cl.] echoed that concern, 
questioning the present law:

“Why, for example, should rural letter carriers or tow truck drivers be permitted, in the course of their work, to speed, 
drive on the wrong side of the road, ignore pedestrian rights and vehicular rights-of-way, and disregard traffic signs and 
signals—all without sirens or lights being employed—while the driver of an ambulance or civil defense vehicle must 
employ both lights and bells or sirens in order to be exempt from any rules of the road?” (Id., at 584, 710 N.Y.S.2d 762; 
see also, Cottingham v. State of New York, 182 Misc.2d 928, 942, 701 N.Y.S.2d 290 [Ct.Cl.].)

 
Apt as those concerns may be, the Legislature has spoken clearly, giving vehicles engaged in road work the benefit of the 
same lesser standard of care as emergency vehicles. Any change in that standard, therefore, must come from the Legislature, 
not the courts.
 

Work Area

 Finally, there is no merit to claimants’ argument that the protections of section 1103(b) apply solely to vehicles operating in 
a designated “work area” as defined in Vehicle and Traffic Law § 160. Section 1103(b) states that a vehicle “actually 
engaged in work on a highway” is exempt from the rules of the road. The statute does not require that a vehicle be located in 
a designated “work area” in order to receive the protection. Significantly, section 160 was not enacted until 1984—long after 
section 1103(b) was adopted. Thus, there is no credible argument that the Legislature only had designated “work areas” in 
mind when it adopted section 1103(b).
 
Claimants’ remaining arguments are without merit.
 
Accordingly, in each case the order of the Appellate Division should be affirmed, with costs.
 

*469 Judges SMITH, LEVINE, CIPARICK, WESLEY and ROSENBLATT concur.

In each case: Order affirmed, with costs.
 

All Citations

95 N.Y.2d 455, 742 N.E.2d 98, 719 N.Y.S.2d 623, 2000 N.Y. Slip Op. 10304

Footnotes

1 Vehicle and Traffic Law § 117–a defines “hazard vehicle” as follows: “Every vehicle owned and operated or leased by a utility, 
whether public or private, used in the construction, maintenance and repair of its facilities, every vehicle specially equipped or 
designed for the towing or pushing of disabled vehicles, every vehicle engaged in highway maintenance, or in ice and snow 
removal where such operation involves the use of a public highway and vehicles driven by rural letter carriers while in the 
performance of their official duties.” “Hazardous operation” is defined as the “operation, or parking, of a vehicle on or 
immediately adjacent to a public highway while such vehicle is actually engaged in an operation which would restrict, impede or 
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interfere with the normal flow of traffic” (Vehicle and Traffic Law § 117–b).

2 This accorded with the common-law rule in other jurisdictions (see, Annotation, Liability for Injury or Damage Caused by 
Snowplowing or Snow Removal Operations and Equipment, 83 A.L.R.4th 5).

3 Section 1103(b) states in its entirety: “Unless specifically made applicable, the provisions of this title, except the provisions of 
sections eleven hundred ninety-two through eleven hundred ninety-six of this chapter, shall not apply to persons, teams, motor 
vehicles, and other equipment while actually engaged in work on a highway nor shall the provisions of subsection (a) of section 
twelve hundred two apply to hazard vehicles while actually engaged in hazardous operation on or adjacent to a highway but shall 
apply to such persons and vehicles when traveling to or from such hazardous operation. The foregoing provisions of this 
subdivision shall not relieve any person, or team or any operator of a motor vehicle or other equipment while actually engaged in 
work on a highway from the duty to proceed at all times during all phases of such work with due regard for the safety of all persons 
nor shall the foregoing provisions protect such persons or teams or such operators of motor vehicles or other equipment from the 
consequences of their reckless disregard for the safety of others.”

4 To the extent that Somersall v. New York Tel. Co., 74 A.D.2d 302, 307–309, 427 N.Y.S.2d 247, revd. on other grounds 52 N.Y.2d 
157, 436 N.Y.S.2d 858, 418 N.E.2d 373 holds otherwise, that decision is not to be followed.

5 The original version of section 1103(b) stated in its entirety: “Unless specifically made applicable, the provisions of this title shall 
not apply to persons, teams, motor vehicles, and other equipment while actually engaged in work on a highway nor shall the 
provisions of subsection (a) of section twelve hundred two apply to vehicles operated by public service corporations while actually 
engaged in work on the installation or maintenance of public service facilities on or adjacent to a highway but shall apply to such 
persons and vehicles when traveling to or from such work.”

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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215 A.D.2d 191
Supreme Court, Appellate Division, First Department, New York.

Jonathan RUTTENBERG, Plaintiff–Respondent,
v.

DAVIDGE DATA SYSTEMS CORPORATION, et al., Defendants–Appellants.

May 11, 1995.

Synopsis
Shareholder of closed corporation brought suit to compel repurchase of his stock, after he voluntarily terminated his 
employment with corporation. The Supreme Court, New York County, Schackman, J., entered summary judgment in favor of 
former employee and appeal was taken. The Supreme Court, Appellate Division, held that provision of stock repurchase 
agreement, triggering repurchase obligation “upon termination of employment by the Corporation or any Stockholder for any 
reason whatever * * * ” did not require repurchase when stockholder voluntarily terminated employment.
 
Reversed; summary judgment motion denied.
 
Murphy, P.J., dissented and filed opinion in which Asch, J., joined.
 

Attorneys and Law Firms

**174 W.L. Kinnally, Jr., for plaintiff-respondent.

K. Kamien, for defendants-appellants.

Before MURPHY, P.J., and RUBIN, ASCH, WILLIAMS and MAZZARELLI, JJ.

Opinion

*191 MEMORANDUM DECISION.

Order of the Supreme Court, New York County (Walter Schackman, J.), entered on or about March 11, 1994 which, to the 
extent appealed from, granted plaintiff’s cross-motion for summary judgment on the first and third causes of action and set 
the matter **175 down for an assessment of damages, reversed, on the law, and the motion denied, without costs.
 
In this breach of contract action, we are asked to interpret a “buy-sell” agreement signed by plaintiff Jonathan Ruttenberg, 
and defendant Nicholas A. Davidge, president and owner of the majority of outstanding shares of stock in defendant Davidge 
Data Systems Corporation. According to the record, Nicholas A. Davidge owns 80 shares of the corporate stock. In round 
numbers, John W. Davidge III owns 27 shares, plaintiff owns 6 shares and someone identified only as “Russ” owns or has 
options to purchase 3.5 shares. Again using round figures, the Davidge family owns more than 90% of the outstanding shares 
on a fully diluted basis, leaving no doubt that the corporation is closely held.
 
At issue on plaintiff’s motion for summary judgment is the meaning of the sentence: “Upon termination of employment by 
the Corporation of any Stockholder for any reason whatever, including, but not by way of limitation, death or disability of the 
Stockholder, all of the shares of the capital stock of the Corporation owned by him or her and to which he or she or his or her 
personal representatives shall be entitled shall be subject to the terms hereof.” The provision states that the *192 corporation 
will acquire the shares of the employee at a price to be determined by a formula set forth in section III of the contract.
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Plaintiff resigned from the corporation and worked briefly for a law firm. He then took a position with Fusion Systems 
Corporation, which defendants assert to be in direct competition with Davidge Data Systems Corporation. Defendants, 
relying on the express language of the buy-sell agreement, refused to purchase plaintiff’s stock under these circumstances. 
Plaintiff then brought this action for breach of contract.
 
Specifically at issue in this case is whether plaintiff’s voluntary departure from his position with the corporation implicates its 
obligation to acquire his shares under the terms of the buy-sell agreement. It should be noted that plaintiff does not contend 
he is being deprived of the beneficial ownership of his shares in Davidge Data Systems Corporation. He continues to enjoy 
the rights of a stockholder, including entitlement to any dividends or distributions which the corporation may declare. Thus, 
no equitable basis is advanced which might warrant reformation of the parties’ contract.
 
Supreme Court granted plaintiff’s motion for summary judgment, referring the matter to a Special Referee for assessment of 
damages. The court found that the purpose of the agreement was apparent from the face of the instrument, declining 
defendant’s offer of extrinsic proof regarding the parties’ intent. The court determined that the interpretation placed upon the 
disputed provision by defendants “nullifies the purpose of the agreement—to ensure that all stock is held by 
employees/affiliates of Davidge Corp. accomplished by restricting the transfer of stock.”
 
On appeal, plaintiff similarly argues that the purpose of a buy-sell agreement is “to make sure that the stock in the 
corporation is in the hands of persons who have a unity of interest in the corporation, generally current officers, directors and 
employees.” Defendants contend that the disputed contract condition “[u]pon termination of employment by the Corporation” 
means exactly what it says and that Supreme Court erred in expanding the meaning of “termination” to encompass plaintiff’s 
voluntary departure from his position of employment with the corporation.
 
 Where a contract is straightforward and unambiguous, its interpretation presents a question of law for the court to be made 
without resort to extrinsic evidence *193 (West, Weir & Bartel v. Carter Paint Co., 25 N.Y.2d 535, 540, 307 N.Y.S.2d 449, 
255 N.E.2d 709). “However, when the meaning of the contract is ambiguous and the intent of the parties becomes a matter of 
inquiry, a question of fact is presented which cannot be resolved on a motion for summary judgment” (Eden Music Corp. v. 
Times Sq. Music Publs., 127 A.D.2d 161, 164, 514 N.Y.S.2d 3). Applying these rules to an asserted contract ambiguity, the 
Appellate Division, Second Department, noted: “[w]here the intention of the parties may be gathered from the four **176 
corners of the instrument, interpretation of the contract is a question of law, and * * * no trial is necessary to determine the 
legal effect of the contract [citations omitted]. * * * Mere assertion by one that contract language means something to him, 
where it is otherwise clear, unequivocal and understandable when read in connection with the whole contract, is not in and of 
itself enough to raise a triable issue of fact.” (Federal Deposit Ins. Corp. v. Herald Square Fabrics Corp., 81 A.D.2d 168, 
180, 439 N.Y.S.2d 944, appeal dismissed 55 N.Y.2d 602, 447 N.Y.S.2d 1025, 431 N.E.2d 643).
 
Supreme Court decided that the intent of the parties was clear from the language of the contract, without the need to resort to 
extrinsic evidence. However, it was plaintiff that raised the issue of conflicting interpretations of the disputed contract 
provision in the reply brief on his cross-motion for summary judgment. In that plaintiff has conceded the potential ambiguity 
of the crucial sentence in the contract, it is appropriate to examine the agreement to determine whether, as plaintiff contends, 
his reading of its terms is the only one that avoids offending both logic and the rules of contract construction.
 
As noted in Harris v. City of New York, 147 A.D.2d 186, 191, 542 N.Y.S.2d 550, “It is well settled that, on a motion for 
summary judgment, the function of the court is one of issue finding, not issue determination” (see also, IBM Credit Fin. 
Corp. v. Mazda Motor Mfg. [USA] Corp., 152 A.D.2d 451, 542 N.Y.S.2d 649). In deciding the motion before it, Supreme 
Court observed that there is “no explanation for the absence of any specific provision addressing the buy-back of the stock of 
an employee who severs his relationship with Davidge Corp.” Having identified what it clearly deemed to be an obvious 
omission in the contract, the court continued, “in the face of an agreement the express purpose of which is to retain control 
over the stock of the corporation, defendants’ contention that Davidge Corp. is not bound by the agreement when a 
stockholder-employee resigns of his or her own accord not only strains general principles of contract interpretation but defies 
logic.”
 
Unless it can be said that the intent of the parties is *194 apparent from the face of the agreement, the conclusion reached by 
Supreme Court requires weighing the evidence of their intent in drafting the agreement and making a finding of fact. This 
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determination, whether factual or legal, also involves certain assumptions regarding the purpose of a buy-sell agreement, 
assumptions which are not wholly accurate whether applied to such agreements in general or the subject contract in 
particular.
 
In his reply brief on the cross-motion, plaintiff points out that, in interpreting the buy-back provision, defendants construe the 
phrase “Upon termination of employment by the Corporation” to mean that the obligation to purchase plaintiff’s shares only 
arises on condition that employment is terminated by the corporation. Thus, they construe the phrase “by the Corporation” to 
modify the word “termination”. Plaintiff, however, argues that the phrase simply modifies the word “employment”, meaning 
that if his “employment by the Corporation” is terminated, the buy-back provision becomes operative.
 
Leaving aside, for the moment, the question of which interpretation is preferable, it is clear that one purpose of a buy-sell 
agreement is, as Supreme Court stated, “to retain control over the stock of the corporation”. Yet another is to avoid placing a 
shareowner in the position of owning unmarketable securities. In the absence of conditions that obligate the corporation to 
purchase the shareowner’s holdings, disposal of shares is governed by the first sentence of the disputed contract provision. 
Entitled “Restrictions on Transfer”, it states, inter alia, that shares may not be disposed of or encumbered “without advanced 
written consent of all other Stockholders”. In this regard, it bears emphasis that the owners of the vast majority of shares in 
this closely held corporation are members of the Davidge family.
 
Significantly, Supreme Court’s memorandum decision emphasizes that “the primary motivation for the agreement was 
Davidge Corp.’s desire to maintain a long-term relationship with plaintiff, a valued and productive employee”. But having 
identified another obvious purpose of the agreement, it **177 seems to have escaped the court’s attention that a buy-sell 
agreement constitutes incentive to remain with the corporation only if its worth to the valued employee is contingent upon his 
ongoing affiliation with his employer.
 
Viewed from this perspective, the absence of a provision for repurchase of shares upon the employee’s potential defection 
*195 to a competitor can hardly be regarded as an oversight but rather must be taken to be an integral component of the 
agreement. That plaintiff, now apparently employed by a direct competitor of Davidge Data Systems Corporation, finds 
himself the owner of unmarketable shares is scarcely accidental but the intended outcome of his disloyalty. By focusing 
entirely upon one aspect of the contract before it and ignoring another aspect, prominently identified in its memorandum 
decision, Supreme Court strayed beyond issue identification and embarked upon issue resolution.
 
Contrary to Supreme Court’s conclusion, it neither “strains general principles of contract interpretation” nor “defies logic” 
that the agreement was drafted to leave the departing employee with securities having no market value. Representing only a 
minority interest in a closely held concern, plaintiff’s small holding cannot be used to impede corporate action or to affect 
corporate governance. In the absence of significance to the corporation, it is not in the best interests of either the majority 
shareowners or the corporation to acquire plaintiff’s stock. Therefore, the absence of any requirement in the buy-sell 
agreement obliging the corporation to acquire plaintiff’s shares under these circumstances is entirely logical. It should also be 
noted that, because of the potential for unmarketability, the restrictions on transfer are endorsed on the back of the stock 
certificates, as required by law (Uniform Commercial Code § 8–204[a]; Matter of Bon Neuve Realty Corp., 196 A.D.2d 694, 
601 N.Y.S.2d 491).
 
Plaintiff’s position on appeal—that his is the only viable interpretation of the buy-sell agreement—is not supported by an 
examination of the language of the agreement. Nor is the practical effect of its implementation, as construed by defendants, 
illogical in light of the acknowledged purpose of the agreement in retaining plaintiff as an employee of the corporation.
 
Interpreting the contract as plaintiff urges and as Supreme Court purported to do, under general rules of contract construction 
and without resort to extrinsic evidence, produces a result that is no more beneficial to plaintiff’s case. The difficulty arises 
from his proposed interpretation of the phrase “Upon termination of employment by the Corporation * * * for any reason”. 
The practical effect of reading the words “by the Corporation” as modifying “employment” is to render them nugatory. If, as 
plaintiff contends, the obligation to purchase stock arises from his separation from his position of employment, the phrase 
might as well read “Upon termination *196 of employment * * * for any reason”, rendering the words “by the Corporation” 
mere surplusage.
 
 The law is settled that “such interpretation is not preferred and will be avoided if possible” (Garza v. Marine Transp. Lines, 
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861 F.2d 23, 27 [2d Cir.1988], citing Rothenberg v. Lincoln Farm Camp, 755 F.2d 1017, 1019 [2d Cir.1985] ). It is a 
recognized “ ‘rule of construction that a court should not “adopt an interpretation” which will operate to leave a “provision of 
a contract * * * without force and effect” ’ ” (Laba v. Carey, 29 N.Y.2d 302, 308, 327 N.Y.S.2d 613, 277 N.E.2d 641, 
quoting Muzak Corp. v. Hotel Taft Corp., 1 N.Y.2d 42, 46, 150 N.Y.S.2d 171, 133 N.E.2d 688; Spaulding v. Benenati, 57 
N.Y.2d 418, 425, 456 N.Y.S.2d 733, 442 N.E.2d 1244). An interpretation that gives effect to all the terms of an agreement is 
preferable to one that ignores terms or accords them an unreasonable interpretation (Interspiro USA v. Figgie Intl., 18 F.3d 
927, 932 [Fed.Cir.1994], citing Laba v. Carey, supra; Granite Constr. Co. v. United States, 962 F.2d 998, 1003 
[Fed.Cir.1992], cert. denied 506 U.S. 1048, 113 S.Ct. 965, 122 L.Ed.2d 121; National Equip. Rental, Ltd. v. Reagin, 338 F.2d 
759, 762–63 [2d Cir.1964], citing Rentways, Inc. v. O’Neill Milk & Cream Co., 308 N.Y. 342, 347, 126 N.E.2d 271; **178 
Fortec Constructors v. United States, 760 F.2d 1288, 1292 [Fed.Cir.1985]; Systemized of New England v. SCM, Inc., 732 
F.2d 1030, 1034 [1st Cir.1984] ).
 
The interpretation proposed by plaintiff offends the rule of construction that a contract shall be read so as to give effect to 
each and every term and is not supportable as a matter of law. Nor is it necessarily insignificant that the provision uses the 
expression “Upon termination of employment by the Corporation” rather than “Upon termination of employment with the 
Corporation”, which would render the contract susceptible to precisely the meaning plaintiff would accord it.
 
Plaintiff’s proposed construction of the buy-sell agreement also removes the burden of proving the condition precedent from 
the proponent of the contractual obligation (5 Williston, Contracts § 674, at 179–181 [3d ed]; 3A Corbin, Contracts § 749, at 
467–468). As this Court emphasized in Paz v. Singer Co., 151 A.D.2d 234, 235, 542 N.Y.S.2d 10, “It is black letter law that 
the burden of proving the existence, terms and validity of a contract rests on the party seeking to enforce it (Fisch, Evidence, 
§ 1098, 2d ed).” As we noted in Lindenbaum v. Royco Prop. Corp., 165 A.D.2d 254, 258, 567 N.Y.S.2d 218, “ ‘The party to 
whom the duty is owed usually has the burden of proving the occurrence of conditions precedent to the performance of the 
duty. The party burdened by the duty, however, usually has the burden of proving the discharge of his duty by the occurrence 
of a condition subsequent’ (Calamari & Perillo, Contracts § 140, at 227–228).” Since *197 plaintiff has, at best, raised an 
ambiguity in the provision he relies upon, it cannot be said, as a matter of law, that he has proved the occurrence of a 
condition precedent to defendants’ obligation to purchase his stock so as to entitle him to summary judgment.
 
 On its face, the agreement accords plaintiff no right to payment for his shares except “[u]pon termination of employment by 
the Corporation”, including termination on account of death or disability. Plaintiff would have this Court read into the 
contract an obligation to repurchase his ownership interest upon his voluntary resignation. As noted, this is a situation that is 
expressly governed by the general provisions of the agreement restricting stock transfer. The imposition upon defendants of 
the obligation to purchase plaintiff’s stock under such circumstances is not the resolution of an ambiguity, as the dissent 
postulates, but the rewriting of the contract to add a right that it simply does not bestow upon plaintiff. As we stated in 85th 
St. Rest. Corp. v. Sanders, 194 A.D.2d 324, 326, 600 N.Y.S.2d 1, “This Court will not rewrite the terms of an agreement 
under the guise of interpretation (Halkedis v Two E. End Ave. Apt. Corp., 137 AD2d 452, 453 [525 N.Y.S.2d 31], affd 72 
NY2d 933 [532 N.Y.S.2d 843, 529 N.E.2d 173] ). Summary judgment is appropriate only where the intent of the parties can 
be ascertained from the face of their agreement (see, Pharmaceutical Horizons v. Sterling Drug, 127 AD2d 514, 515 [512 
N.Y.S.2d 30], lv dismissed 69 NY2d 984 [516 N.Y.S.2d 1027, 509 N.E.2d 362] ), and where determination of that intent 
requires resort to extrinsic evidence, summary judgment must be denied (Mallad Constr. Corp. v County Fed. Sav. & Loan 
Assn., 32 NY2d 285, 291 [344 N.Y.S.2d 925, 298 N.E.2d 96]; IBM Credit Fin. Corp. v Mazda Motor Mfg. [USA] Corp., 152 
AD2d 451, 452 [542 N.Y.S.2d 649] ).”
 
Defendants urge that, irrespective of any ambiguity in the language of the agreement, extrinsic evidence should be admitted 
to establish the parties’ intent with respect to purchase of an employee’s interest in the corporation. It suffices to say that, in 
view of the potential ambiguity discerned by plaintiff, there is sufficient lack of clarity within the four corners of the 
instrument to create a material issue of fact, warranting the introduction of such proof. “When an ambiguity arises from a 
written agreement, the intention of the parties must be ascertained in the light of the surrounding facts and circumstances. 
Parol evidence is admissible for this reason” (Tobin v. Union News Co., 18 A.D.2d 243, 245, 239 N.Y.S.2d 22, affd. 13 
N.Y.2d 1155, 247 N.Y.S.2d 385, 196 N.E.2d 735). While the condition at bar is written into the contract and only arguably 
ambiguous, the observation made in Hicks v. Bush, 10 N.Y.2d 488, 491, 225 N.Y.S.2d 34, 180 N.E.2d 425 is pertinent: “the 
parol evidence rule does not bar proof of every orally established condition precedent, but only *198 of those which **179 in 
a real sense contradict the terms of the written agreement.” Defendants have identified the affidavit of Nicholas Davidge as 
the particular parol evidence upon which they rely and have thus established grounds to defeat plaintiff’s cross-motion for 
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summary judgment (Sutton v. East Riv. Sav. Bank, 83 A.D.2d 801, 441 N.Y.S.2d 819, affd. 55 N.Y.2d 550, 450 N.Y.S.2d 
460, 435 N.E.2d 1075; Federal Deposit Ins. Corp. v. Herald Sq. Fabrics Corp., supra, at 181, 439 N.Y.S.2d 944).
 

All concur except MURPHY, P.J., and ASCH, J., who dissent in a memorandum by MURPHY, P.J., as follows:

MURPHY, Presiding Justice (dissenting).

On the well reasoned opinion of Schackman, J., I would affirm. The purpose of the agreement clearly was to enable the 
stockholders of defendant closed corporation to retain control, a fact reflected in the “whereas” clause, declaring that “the 
Stockholders and the Corporation believe that it is in their best interests to provide for certain restrictions on the transfer of 
the stock of the Corporation now held by them or to be issued to them in the future.” Not only is the transfer of shares, by any 
means, prohibited without the “advanced written consent of all other Stockholders,” but “termination of employment by the 
Corporation of any Stockholder for any reason whatever” authorizes the corporation to purchase, at a price set forth in the 
agreement, all of the shares of the departing stockholder.
 
Contrary to the position of defendants, it is clear that defendants’ obligation to purchase arises upon the termination of 
plaintiff’s employment with the corporation, not upon his being discharged by the company. Significantly, the phrase 
“termination of employment by the Corporation of any Stockholder for any reason whatever,” specifically states that such 
termination includes, but is not limited to, the death or disability of the shareholder, neither of which is within the control of 
the corporation. As the Court of Appeals explained in Sutton v. East Riv. Sav. Bank, 55 N.Y.2d 550, 555, 450 N.Y.S.2d 460, 
435 N.E.2d 1075, “in searching for the probable intent of the parties, lest form swallow substance, our goal must be to accord 
the words of the contract their ‘fair and reasonable meaning’.”
 
Under defendants’ anomalous construction, an unsatisfactory employee of Davidge Corp., upon being fired, would be 
required to sell back his stock and receive what defendants call a “parachute”, while a perfectly satisfactory employee upon 
his voluntary departure would be forced to keep his stock and the corporation would have no obligation to repurchase it. Are 
we to suppose that defendant in drafting the agreement intended to reward dishonest employees while *199 penalizing those 
who prior to their resignation had rendered good and loyal service?
 
Defendants, having given an expansive definition to the word “termination” in the contract may not now complain that, 
because plaintiff disappointed them by suddenly leaving their employ, it could not have been contemplated that he simply be 
permitted to walk away with a windfall. “It is established that an ambiguity in a contract must be construed against the party 
who drafted it” (BT Commercial Corp. v. Blum, 175 A.D.2d 43, 44, 572 N.Y.S.2d 10), and the instrument herein was drawn 
up by defendants.
 

All Citations

215 A.D.2d 191, 626 N.Y.S.2d 174
End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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146 A.D.3d 1
Supreme Court, Appellate Division, First Department, New York.

SKANSKA USA BUILDING INC., Plaintiff–Appellant–Respondent,
v.

ATLANTIC YARDS B2 OWNER, LLC, et al., Defendants–Respondents–Appellants,
ABC Companies, LLC, et al., Defendants.

Associated General Contractors of NYS, LLC, Amicus Curiae.

1353, 652680/14, 1352
|

Oct. 20, 2016.

Synopsis
Background: Construction management contractor brought action against private property developer on public land and its 
affiliates, alleging breach of contract and seeking to pierce the corporate veil. Defendants moved to dismiss based on 
documentary evidence and failure to state a claim, and plaintiff moved to disqualify law firm from representing defendants. 
The Supreme Court, New York County, Saliann Scarpulla, J., granted defendants’ motion in part and denied motion in part, 
and denied plaintiff’s motion. Defendants appealed.
 

Holdings: The Supreme Court, Appellate Division, Acosta, J.P., held that:
 
as matter of first impression, statute governing liens under contracts for public improvements did not require private 
developer on public land to post a bond to guarantee an affiliate’s performance under construction management agreement;
 
contractor adequately stated a claim for breach of the construction management agreement;
 
contractor failed to state a veil-piercing claim; and
 
trial court providently exercised its discretion in denying contractor’s motion to disqualify.
 

Affirmed as modified.
 
Gische, J., filed opinion dissenting in part.
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counsel), for respondents-appellants.
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Opinion

ACOSTA, J.P.

*4 This case gives us the opportunity to interpret the language of Lien Law § 5, which provides that a private developer on 
public land must post a bond or other undertaking guaranteeing prompt payment to the contractor. We also address piercing 
the corporate veil in litigation involving sophisticated entities, as well as several breach of contract claims and attorney 
disqualification. These issues arose in the context of construction litigation between plaintiff and its affiliates, an international 
construction conglomerate, and defendants Atlantic Yards B2 Owner LLC (B2 Owner) and Forest City Ratner Companies, 
LLC (Forest City) and their affiliates, the developers of the Atlantic Yards project in Brooklyn. Specifically, the litigation 
revolved around the construction of a high-rise residential tower called “B2.” B2 was to be built using innovative 
prefabricated modular units developed by defendant Forest City that would then be stacked together by plaintiff to form the 
high-rise. For the reasons stated below, we decline to adopt plaintiff’s interpretation that Lien Law § 5 is satisfied by *5 the 
posting of a bond only and not a guarantee as was done here. We also find that plaintiff failed to plead a veil-piercing claim. 
As the facts show, both parties were very sophisticated, and negotiated in minute detail all aspects of their agreements to 
build B2 using innovative technology. That the  **49 project failed does not lead to a veil-piercing claim, especially since 
plaintiff failed to identify the alleged fraud or other wrongdoing. We also reinstate the claim based on inadequate factory and 
labor, and decline to disqualify one of defendants’ law firms based on a conflict of interest.
 

Background
In July 2006, the Empire State Development Corporation (ESDC), a state actor, adopted a plan for the Atlantic Yards Land 
Use Improvement and Civil Project, a 22–acre mixed-use development project in Brooklyn, to be anchored by the Barclay 
Center sports arena. As part of this project, in March 2010, ESDC entered into an interim lease agreement with AYDC 
Interim Developer, LLC, an entity affiliated with defendant B2 Owner, for construction of a number of buildings near the 
Barclays Center sports arena.
 
One of these buildings, the B2 Residential Project (B2 Building), was a proposed 34–story residential building containing 
350 units. The B2 Building was to be erected with innovative modular construction, i.e., assembled pre-manufactured 
modular units. The modular construction concept was based on proprietary technology and design developed by defendant 
Forest City, also an affiliate of B2 Owner.
 
Forest City invited plaintiff, an international construction conglomerate, to participate in establishing a factory to construct 
the modules near the B2 site, and then to assemble the modules into the B2 Building. In June 2012, plaintiff and FCRC 
Modular, LLC (a Forest City affiliate) entered into a “Contract for Module Fabrication and Testing Services” (the Testing 
Agreement). The Testing Agreement contemplated a joint effort by plaintiff and the Forest City entities to build and test the 
modular units to be used in the B2 Building, with the goal of entering into a joint venture for construction of a full-blown 
modular factory facility.
 
On October 31, 2012, affiliates of plaintiff and Forest City executed three agreements in furtherance of the B2 Project. FCRC 
Modular, Skanska Modular, LLC (a daughter company of plaintiff), together with (as to certain portions) plaintiff and *6 B2 
Owner, entered into an “LLC Agreement” establishing FC+Skanska Modular, LLC (FC Skanska), to build and operate the 
modular factory. The LLC Agreement was, in sum, a joint venture among the parties, wherein Forest City affiliates supplied 
the modular unit intellectual property (including the fruits of the Testing Agreement), plus some capital, and plaintiff’s 
affiliates supplied capital and construction know-how. The LLC Agreement made Skanska Modular the managing member 
for purposes of day-to-day operations.
 
On the same day, FCRC Modular, Skanska Modular, and FC Skanska entered into an “Intellectual Property Transfer and 
Development Agreement” (IP Transfer Agreement), which conveyed the modular IP and fruits of the Testing Agreement to 
FC Skanska.
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Finally, also on October 31, 2012, plaintiff and B2 Owner entered into a “Construction Management and Fabrication Services 
Agreement” (the CM Agreement). The CM Agreement provided for plaintiff to enter into a subcontract with FC Skanska, 
under which FC Skanska would supply the modular units and plaintiff would effect the assembly, in exchange for a contract 
price of $116,875,078.
 
Among its other provisions, the CM Agreement called for the B2 Project to be substantially completed 416 business days 
after B2 Owner issued a “Notice to Proceed.” In the CM Agreement, plaintiff represented that it had conducted due diligence 
and had no reason to believe that  **50 the modular design was inadequate or would not permit construction as provided for 
in the CM Agreement. On the other hand, the CM Agreement recited that plaintiff could “rely upon and use” in its 
performance “information supplied to it by or on behalf of [B2] Owner and its [a]ffiliates.” The CM Agreement further stated 
that plaintiff was “not responsible for defects and/or deficiencies in the Work attributable to [its] reliance upon any such 
information that is incorrect, inaccurate or incomplete,” and provided further that plaintiff would “notify [B2] Owner 
promptly of any inaccuracies in such information ... so as to minimize potential delays.”
 
The CM Agreement contemplated changes to the schedule for “Force Majeure Event [s],” “Owner–Caused Event[s],” and 
“Contractor–Caused Delay[s].” Plaintiff was entitled to extensions of time for Force Majeure and Owner–Caused Events, but 
only if it gave written notice within five days of its actual knowledge of the event, followed by a second notice within 45 *7 
days after the end of the event (or the initial notice). Moreover, time extensions were only available for events that “adversely 
impact[ed] activities on the critical path” of the construction schedule. The CM Agreement similarly provided for plaintiff to 
receive additional payment for Force Majeure or Owner–Caused Events if it gave timely notice.
 
B2 Owner could also request or direct changes in the scope of work. Either plaintiff or B2 Owner could terminate the CM 
Agreement for cause. B2 Owner could also terminate the CM Agreement for convenience. B2 Owner issued the Notice to 
Proceed on December 14, effective December 21, 2012. The deadline for substantial completion was July 25, 2014.
 
By a 146–page letter dated August 8, 2014, plaintiff gave B2 Owner notice of its intent to terminate the CM Agreement on 
account of dozens of alleged Force Majeure and Owner–Caused Events and other breaches. The letter specified 12 alleged 
periods of delay, each lasting between one week and as much as five months. Plaintiff attributed the delays to delays in the 
factory fit-out (i.e., the time to get the modular factory up and running); defects in Forest City’s modular unit design 
technology; related negligence and failure to cooperate by B2 Owner’s design professionals; and improper changes to the 
scope of work made by B2 Owner without the requisite change orders. Plaintiff also alleged that Forest City had breached the 
CM Agreement’s requirement that it provide evidence of satisfactory financing for the project by, among other things, failing 
to post a bond required by Lien Law § 5. Plaintiff alleged that it had suffered damages in excess of $50 million.
 
On August 27, 2014, plaintiff stopped work on the project and shortly thereafter notified B2 Owner that the CM Agreement 
was terminated.
 

Complaint & Dismissal Motion
Plaintiff commenced this action asserting causes of action for breach of the CM Agreement. It claimed that defendants had 
breached the CM Agreement by, among other things, providing a defective design for the project, including an inadequately 
designed modular factory facility with inadequate labor, changing the project scope without issuing change orders, and 
failing to provide adequate security as required by the Lien Law. Plaintiff also asserted a cause of action alleging that B2 
Owner was a mere alter ego of Forest City, and seeking to pierce Forest City’s corporate veil. Plaintiff sought damages of at 
least $30 million.
 
*8 Defendants moved pursuant to CPLR 3211(a)(1) and (7) to dismiss the veil-piercing cause of action, as well as certain 
parts of plaintiff’s breach of contract claims, including **51 the claims that defendants violated Lien Law § 5, supplied a 
defectively designed modular factory and inadequate factory labor, and changed the project scope without appropriate change 
orders.
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Plaintiff opposed the motion and cross-moved pursuant to CPLR 3211(c) for partial summary judgment on the issue of 
defendants’ liability on the Lien Law § 5 claim.
 

Attorney Disqualification Motion
Plaintiff also moved to disqualify the law firm Troutman Sanders LLP (Troutman) as defendants’ attorneys, on the ground of 
conflict of interest, inasmuch as Troutman represented two of plaintiff’s affiliates in matters in Maryland and Florida. 
Plaintiff added that Troutman’s representation of Forest City was adverse to the interests of one of its affiliate’s directors, 
who was a named defendant in a related action in Supreme Court, New York County, brought by FCRC Modular.
 

Court’s Decision on the Motion
The motion court dismissed subpart (f) of the first cause of action, which alleges that defendants breached the CM Agreement 
by failing to post a bond required under Lien Law § 5, and subpart (h), which alleges breach of the CM Agreement based on 
an inadequate factory and inadequate labor.
 
The motion court denied defendants’ motion to dismiss subparts (a) and (b) of the first cause of action, which alleges breach 
of contract due to design defects, as well as subpart (c), which alleges breach of the parties’ CM Agreement by improperly 
changing the scope of work. It also declined to dismiss the third cause of action, which seeks to pierce the corporate veil of 
defendants and their affiliates, and denied plaintiff’s motion to disqualify Troutman.
 

Analysis

Lien Law § 5
 Plaintiff argues that the text and legislative history of Lien Law § 5 demonstrate that Forest City Ratner Companies, LLC 
(FCRC) was required to post a bond to guarantee B2 Owner’s performance under the CM Agreement. We disagree. Far from 
*9 supporting plaintiff’s argument, the statute’s legislative history indicates that no bond—as opposed to some other sort of “ 
undertaking,” such as a guarantee—was required to be posted here.
 
Lien Law § 5, entitled “Liens under contracts for public improvements,” provides, in relevant part:

“Where no public fund has been established for the financing of a public improvement with estimated cost in excess of two 
hundred fifty thousand dollars, the chief financial officer of the public owner shall require the private entity for whom the 
public improvement is being made to post, or cause to be posted, a bond or other form of undertaking guaranteeing 
prompt payment of moneys due to the contractor, his or her subcontractors and to all persons furnishing labor or materials 
to the contractor or his or her subcontractors in the prosecution of the work on the public improvement” (emphasis added).

 
The statute dates back to the former Lien Law of 1897. Prior to 2004, the statute left a “gap,” in that contractors working on 
projects being built by private developers, with private funds, but on public land, could not file liens against the public land 
or the private entity’s leasehold interest (see Matter of Paerdegat Boat & Racquet Club v. Zarrelli, 57 N.Y.2d 966, 457 
N.Y.S.2d 229, 443 N.E.2d 477 [1982], revg. for reasons stated at 83 A.D.2d 444, 449–452, 445 N.Y.S.2d 162 [2d 
Dept.1981] [Hopkins, J., concurring in part, dissenting **52 in part]; Plattsburgh Quarries v. Markoff, 164 A.D.2d 30, 32, 
563 N.Y.S.2d 139 [3d Dept.1990], lv. denied 77 N.Y.2d 809, 570 N.Y.S.2d 489, 573 N.E.2d 577 [1991] ).
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In 2004, the legislature acted to fill this gap by enacting the language highlighted above. This provides for the public owner, 
in the case of large private development projects on public land, to “require the private entity for whom the public 
improvement is being made to post, or cause to be posted, a bond or other form of undertaking guaranteeing prompt payment 
of moneys due to the contractor ... in the prosecution of the work on the public improvement” (L 2004, ch 155, § 1).
 
The crux of plaintiff’s position is that the guarantee provided in this case does not comply with the law because it is not 
equivalent to a bond or “other form of undertaking” under the statute.
 
A statute, however, is to be construed so as to give meaning to each word (see McKinney’s Statutes § 231). Black’s Law 
Dictionary defines an “undertaking” first as “[a] promise, *10 pledge, or engagement,” and second as “[a] bail bond” 
(Black’s Law Dictionary 1665 [9th ed 2009] ). Similarly, the CPLR defines “Undertaking” first as “[a]ny obligation, whether 
or not the principal is a party thereto, which contains a covenant by a surety to pay the required amount, as specified therein, 
if any required condition ... is not fulfilled” (CPLR 2501[1] ). Hence, an “undertaking,” as distinct from a “bond,” is simply a 
“formal promise [or] guarantee” (Black’s Law Dictionary 1665 [9th ed 2009] ).
 
That the legislature intended the term “undertaking” in Lien Law § 5 to mean a “guarantee” is strongly supported by the 
statute’s legislative history, which indicates that the Governor vetoed an earlier version of the 2004 amendment that added 
the above quoted language because the earlier version would have required the posting of a bond in every instance, 
disallowing “other forms of security designed to guarantee payment” (Letter from Assembly sponsor, July 8, 2004, Bill 
Jacket, L 2004, ch 155 at 5). The senate sponsor of the amendment clarified that the phrase “or some other form of 
undertaking” was added to meet the Governor’s concerns by providing “an alternative to posting a bond” (Letter from 
Assembly sponsor, July 15, 2004, Bill Jacket, L 2004, ch 155 at 3).
 
As defendants point out, ESDC met its obligations under the statute by causing a Forest City affiliate—Forest City 
Enterprises, Inc.—to issue a formal “Guaranty” that B2 Owner would “cause Substantial Completion of the Improvements 
and perform the Development Work,” including “to fully and punctually pay and discharge any and all costs, expenses and 
liabilities incurred for or in connection with the Guaranteed Work, including, but not limited to, the costs of constructing, 
equipping and furnishing the Guaranteed Work” (emphasis added). This guarantee follows the letter of the statute, namely 
“guaranteeing prompt payment” to contractors. That there are better guarantees available, such as a letter of credit, as the 
dissent notes, is beside the point. ESDC, as the public owner, was satisfied with the guarantee issued by Forest City 
Enterprises, Inc. Certainly, if the legislature had wanted the guarantee to be on par with a letter of credit it could have said 
that or identified the various types of guarantees that would satisfy the statute.
 
Since plaintiff is seeking only to force defendants to post a bond under Lien Law § 5, we need not decide whether it would 
have standing to enforce the guaranty as against Forest City Enterprises, as a third-party beneficiary.
 

*11 Breach of Contract

Factory Facility and Labor
 The motion court erred in dismissing subpart (h) of the first cause of action, **53 which alleges breach of the CM 
Agreement based on an inadequate factory and inadequate labor. Plaintiff plausibly argues that the CM Agreement, 
particularly when viewed together with the parties’ related and contemporaneously executed LLC and IP Transfer 
Agreements (see BWA Corp. v. Alltrans Express U.S.A., 112 A.D.2d 850, 852, 493 N.Y.S.2d 1 [1st Dept.1985] ), required B2 
Owner to ensure that an adequate modular factory and factory labor force were in place before it issued the Notice to 
Proceed. Thus, the allegations that the factory and labor force were inadequate, causing project delays, adequately state a 
claim for breach of the CM Agreement.
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Modular Unit Design Defects
 The motion court upheld the claim that defendants breached the CM Agreement by providing defectively designed modular 
unit technology. Defendants argue that this claim is refuted by documentary evidence. Defendants’ argument lacks merit.
 
CM Agreement § 5.4(b)(ii) defines an “Owner–Caused Event” as including “fault, neglect or other negligent or wrongful act 
or failure to act by [B2] Owner’s ... Design Professionals.” The CM Agreement makes clear that defendants designed the 
modular unit technology. Indeed, B2 Owner expressly represented that its professionals designed the modules and they were 
“sufficient for completion of the Work.” Plaintiff alleges that the modular units, designed by defendants or their agents, were 
defective. Plaintiff thereby states a claim for breach of the CM Agreement.
 
Defendants’ main argument is that plaintiff failed to provide timely notice as required to assert a claim for design defect 
under section 3.5 of the LLC Agreement, i.e., by December 7, 2012. However, the parties appear to have contemplated that 
such flaws could be identified after December 7, 2012. Indeed, while B2 Owner represented in the CM Agreement that the 
design was sufficient, it further agreed that any design defects would be “Owner–Caused Events.” Certainly, there is tension 
between these provisions—as there is also with the disclaimers of warranties to which defendants point. However, such facial 
conflicts present questions of facts that are not suitable for resolution on this pre-answer motion to dismiss.
 

*12 Changes to Scope of Work
 The motion court upheld the claim that defendants breached the CM Agreement by changing the scope of work without 
issuing appropriate change orders. Defendants argue that plaintiff waived this claim by failing to comply with the CM 
Agreement’s notice provisions governing change orders.
 
The parties agree that plaintiff’s compliance with the change order notice provision was a condition precedent to the assertion 
of a claim for unauthorized changes in the scope of work. However, the CPLR does not require a party asserting a contract 
claim to plead compliance with a condition precedent (CPLR 3015[a] ). Instead, it is incumbent upon the party resisting the 
contract claim to plead the failure to comply with the condition precedent (id.). Given defendants’ failure to plead, the motion 
court correctly declined to dismiss the breach of contract claims.
 

Piercing the Corporate Veil
 Veil-piercing is a narrowly construed doctrine limiting “the accepted principles that a corporation exists independently of its 
owners ... and that it is perfectly legal to incorporate for the express purpose of limiting the liability of the corporate owners” 
( **54 Matter of Morris v. New York State Dept. of Taxation & Fin., 82 N.Y.2d 135, 140, 603 N.Y.S.2d 807, 623 N.E.2d 
1157 [1993] ). The party seeking to pierce the corporate veil bears the heavy burden of “showing that: (1) the owners 
exercised complete domination of the corporation in respect to the transaction attacked; and (2) that such domination was 
used to commit a fraud or wrong against the plaintiff which resulted in plaintiff’s injury” (id. at 141, 603 N.Y.S.2d 807, 623 
N.E.2d 1157; Sheridan Broadcasting Corp. v. Small, 19 A.D.3d 331, 332, 798 N.Y.S.2d 45 [1st Dept.2005] ).
 
 Here, plaintiff sets forth conclusory allegations merely reciting typical veil piercing factors (see e.g. Brainstorms Internet 
Mktg. v. USA Networks, 6 A.D.3d 318, 775 N.Y.S.2d 844 [1st Dept.2004] ). It does not allege any fraud or malfeasance to 
support its attempt to reach FCRC or other third-party defendants. It alleges breach of contract claims against B2, but “a 
simple breach of contract, without more, does not constitute a fraud or wrong warranting the piercing of the corporate veil” 
(Bonacasa Realty Co., LLC v. Salvatore, 109 A.D.3d 946, 947, 972 N.Y.S.2d 84 [2d Dept.2013] ).
 
Far from alleging that FCRC used B2 Owner to perpetrate a fraud, plaintiff, a sophisticated party, admits that it knowingly 
entered into the CM Agreement with B2 Owner, *13 an entity formed to construct the project. Nowhere in the complaint 
does plaintiff allege that it believed it was contracting with or had rights vis-à-vis FCRC or any entity other than B2 Owner. 
Indeed, plaintiff could have negotiated for such rights. Having failed to do so, plaintiff cannot now claim that it was tricked 
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into contracting with B2 owner only and thus should be allowed to assert claims against FCRC (see Spectra Sec. Software v. 
MuniBEX.com, Inc., 307 A.D.2d 835, 835, 763 N.Y.S.2d 313 [1st Dept.2003]; Hillcrest Realty Co. v. Gottlieb, 208 A.D.2d 
803, 805, 618 N.Y.S.2d 394 [2d Dept.1994]; see also Brunswick Corp. v. Waxman, 599 F.2d 34, 36 [2d Cir.1979] ). Thus, the 
veil-piercing claim should be dismissed.
 

Attorney Disqualification
 A movant seeking disqualification of an opponent’s counsel faces a heavy burden (see Ullmann–Schneider v. Lacher & 
Lovell–Taylor PC, 110 A.D.3d 469, 973 N.Y.S.2d 57 [1st Dept.2013] ). A party has a right to be represented by counsel of its 
choice, and any restrictions on that right “must be carefully scrutinized” (id. at 469–470, 973 N.Y.S.2d 57 [internal quotation 
marks omitted] ). Courts should also examine whether a motion to disqualify, made in ongoing litigation, is made for tactical 
purposes, so as to delay litigation and deprive an opponent of quality representation (see Solow v. Grace & Co., 83 N.Y.2d 
303, 310, 610 N.Y.S.2d 128, 632 N.E.2d 437 [1994] ). The decision whether to grant a motion to disqualify rests in the 
discretion of the motion court (see Macy’s Inc. v. J.C. Penny Corp., Inc., 107 A.D.3d 616, 968 N.Y.S.2d 64 [1st Dept.2013] 
).
 
 Skanska USA Civil Inc. (Skanska Civil) is a wholly owned subsidiary of Skanska USA Inc. Plaintiff is likewise a wholly 
owned subsidiary of Skanska USA. Skanska Civil holds entities which work in various regions of the United States, 
including Skanska USA Southeast Inc. (Skanska Southeast). Neither Skanska Southeast’s Virginia litigation nor its Florida 
and Maryland transactional matters have any relationship to, or involve any of the same adverse parties as, the instant action. 
Nor does plaintiff allege that any of Troutman’s Forest City litigation team members possesses any of plaintiff’s confidential 
information, or that the ethical screen that Troutman has set up between its Forest City and Skanska attorneys is in any other 
way inadequate.
 
**55 The motion court therefore providently exercised its discretion in denying plaintiff’s motion to disqualify the law firm. 
Plaintiff has not shown that, standing alone, Troutman’s representation *14 of corporate affiliates of plaintiff and adversity to 
one of the directors of one of plaintiff’s affiliates creates a conflict of interest (see Rules of Professional Conduct [22 
NYCRR 1200.0] rules 1.7[a], 1.13[a] ).
 
We have considered the parties’ remaining arguments for affirmative relief and find them unavailing.
 
Accordingly, the order of the Supreme Court, New York County (Saliann Scarpulla, J.), entered July 20, 2015, which, insofar 
as appealed from as limited by the briefs, granted the motion of defendants B2 Owner and Forest City to dismiss subparts (f) 
and (h) of the first cause of action and denied the motion to dismiss subparts (a), (b), and (c) of that cause of action and the 
third cause of action, and denied plaintiff’s motion to disqualify the law firm of Troutman Sanders LLP as said defendants’ 
attorneys, unanimously modified, on the law, to deny the motion to dismiss subpart (h) of the first cause of action, and to 
grant the motion to dismiss the third cause of action, and otherwise affirmed, without costs.

All concur except Gische and Kahn, JJ. who dissent in part in an Opinion by Gische, J.
 

GISCHE J. (dissenting in part).

While I am in agreement with most of the majority’s decision, I depart with respect to its conclusion that defendants’ 
Completion Guaranty is an appropriate undertaking that satisfies the requirements of Lien Law § 5. It is for this reason that I 
partially dissent and would reinstate subpart (f) of the first cause of action based upon defendants’ alleged failure to post a 
bond or other undertaking as required by Lien Law § 51.
 
The Atlantic Yards Project2 is a sprawling $4.9 billion mixed-use mega-development encompassing 22 acres of 
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underdeveloped public land. The New York State Development Corp d/b/a Empire State Development Corp (ESDC), a 
public benefit corporation created by the State of New York, partnered with defendant Forest City Ratner Companies, LLC 
(FCRC), a private developer, to implement and effectuate this ambitious redevelopment program, which was partly funded 
by the City and the State of New York. This appeal only concerns that part of the project involving the construction of a 
modular *15 residential building located at 461 Dean Street in Brooklyn, referred to as the B2 tower. Defendant Atlantic 
Yards B2 Owner, LLC (B2 Owner), is an FCRC affiliate, as are many of the other entities involved at various stages of this 
project. Despite its description as “owner,” B2 Owner does not, in fact, own fee title to the land upon which B2 tower is built. 
The land, which is publicly owned, was ultimately triple net leased by ESDC, as landlord, to another FCRC affiliate, FC 
Atlantic Yards B2, as tenant (Development Lease). The Development Lease, which gave the tenant the right to develop the 
land, was assigned to B2 Owner.
 
Many details of the overarching improvement project are set forth in the March 4, 2010 “Development Agreement” 
(Development Agreement), among ESDC, **56 Atlantic Yards Development Company, LLC (AYDC), Brooklyn Arena, 
LLC, and AYDC Interim Developer, LLC (Interim Developer), an affiliate of B2 Owner. Plaintiff (Skanska) is not a party to 
this Development Agreement. One goal of the project was to have four towers built using modular units, because modular 
construction was believed to be an easier, faster, and more economical way to build than conventional construction. The B2 
tower, now completed, is, at 32 stories tall, reportedly the world’s tallest modular building.3 Ultimately, it was the only tower 
at the project erected by modular construction.
 
Pursuant to a “Construction Management and Fabrication Services Agreement” (Construction Agreement) dated October 31, 
2012, between B2 Owner and Skanska, it was agreed that Skanska would be responsible for the fabrication, delivery and 
erection of the modules; Skanska was also to perform and provide the attendant construction and construction management 
services necessary to erect the tower. There is no express requirement that B2 Owner comply with the Lien Law, although 
there is a general requirement that the parties comply with New York law. To further effectuate the terms of the Construction 
Agreement, FCRC and Skanska (and/or their respective affiliates) entered into a series of additional agreements. In one 
agreement, the parties joined forces to establish a new company, FC+Skanska Modular, LLC (FC+S). In a second agreement, 
the intellectual property of fabricating the *16 modules, which belonged to FCRC, was transferred to FC+S. Skanska also 
executed another agreement, a subcontract with FC+S, making it the sole source subcontractor for fabrication of the modular 
units. The fabrication would take place offsite at a factory leased by FCRC; Skanska would then transport, deliver and stack 
them using cranes to form the tower.
 
Skanska is not a party to the Development Lease that was subsequently entered into as of December 14, 2012. The 
Development Lease expressly required the tenant, which had the rights of development, to comply with Lien Law § 5. It also 
expressly required that FCRC provide ESDC with a guaranty, which was made as of May 13, 2013 (Completion Guaranty).4 
The Completion Guaranty was a condition precedent to the commencement of work. In addition to guaranteeing completion 
of the work, FCRC also guaranteed that it would “use any and all amounts disbursed from time to time by the Construction 
Lender, solely to fully and punctually pay and discharge any and all costs, expenses and liabilities incurred for or in 
connection with the Guaranteed Work....”
 
Additionally, FCRC guaranteed that

“the Guaranteed Work shall be and remain free and clear of all liens, encumbrances, claims, chattel mortgages, conditional 
bills of sale and other charges of any and all persons, firms, corporations or other entities furnishing materials, labor or 
services in constructing or completing the Guaranteed Work, provided that the Guarantor’s obligations ... shall be limited 
solely to the extent Tenant **57 or Guarantor shall have received a disbursement from the Construction Lender or 
otherwise, for the payment of such materials, labor or services”

 
The B2 tower was beset with production problems from the outset, and the deadline that had been set for its substantial 
completion (July 25, 2014) was not met, with each party blaming the other. In December 2013, FCRC announced that it was 
abandoning modular construction and that the next scheduled residential tower (B3) would be built using *17 conventional 
construction methods. In August 2014, Skanska notified B2 Owner that B2 Owner had breached the Construction Agreement 
in numerous specific ways, demanding that the breaches be cured or it would stop working on the tower and terminate the 
contract. Unable to settle their differences, this and other related litigation ensued.
 
Insofar as the Lien Law claim is concerned, the motion court’s basis for dismissal was that there is no provision in the 
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Construction Agreement expressly requiring defendants’ compliance with the requirements of the Lien Law. In reaching the 
question of whether the Completion Guaranty satisfies Lien Law § 5, the majority implicitly accepts that the law applies to 
the parties’ project, and I agree. This is a real estate development project involving publicly owned land improved by a 
private developer. The express terms of the Construction Agreement provide that the project is governed by the laws of the 
State of New York. That includes the Lien Law (see Dolman v. United States Trust Co. of N.Y., 2 N.Y.2d 110, 116, 157 
N.Y.S.2d 537, 138 N.E.2d 784 [1956] ).
 
Defendants argue that even if Skanska can assert claims against them under Lien Law § 5, they are in compliance with the 
statute because, pursuant to the Development Lease, they provided ESDC with a Completion Guaranty. I disagree that the 
Completion Guaranty is a form of undertaking that satisfies the Lien Law. In general, the primary purpose of the Lien Law is 
to ensure that contractors, subcontractors, laborers and those who furnish materials in connection with the improvement of 
real property are promptly paid. Because the statute is remedial in nature, it is to be construed liberally to secure the 
beneficial interests and purposes thereof (Lien Law § 23). It is intended to protect financially those who have directly 
expended labor and materials to improve real property at the direction of a general contractor or owner of a construction 
project (West–Fair Elec. Contrs. v. Aetna Cas. & Sur. Co., 87 N.Y.2d 148, 157, 638 N.Y.S.2d 394, 661 N.E.2d 967 [1995] ). 
Although, depending upon whether the improvement is made to public or private land, the Lien Law provides for different 
means of protection, the objective of making sure that protected parties are promptly paid is the same.
 
A private improvement is any improvement of real property not belonging to the state or a public corporation, whereas a 
public improvement is an improvement of any real property belonging to the state or a public corporation (Lien Law § 
2[7],[8] ). If the improvement is made to private property, a mechanic’s lien for the amount owed to the protected party *18 
may be filed upon the property improved, affecting the owner’s right, title and interest in that real property. A mechanic’s 
lien cannot, however, be filed against improved publicly owned land (see Albany County Indus. Dev. Agency v. Gastinger 
Ries Walker Architects, 144 A.D.2d 891, 892, 534 N.Y.S.2d 823 [3d Dept.1988], appeal dismissed 73 N.Y.2d 1010, 541 
N.Y.S.2d 764, 539 N.E.2d 592 [1989], lv. denied 74 N.Y.2d 605, 543 N.Y.S.2d 398, 541 N.E.2d 427 [1989]; Matter of  
**58 Paerdegat Boat & Racquet Club v. Zarrelli, 83 A.D.2d 444, 445 N.Y.S.2d 162 [2d Dept.1981], revd. 57 N.Y.2d 966, 
457 N.Y.S.2d 229, 443 N.E.2d 477 [1982] [for the reasons stated in the concurring in part and dissenting in part opinion by 
former Justice James D. Hopkins at the Appellate Division 83 A.D.2d 444, 449–452, 445 N.Y.S.2d 162] ). Instead, pursuant 
to Lien Law § 5, a protected party owed monies for improving public property may file a lien that attaches to the monies of 
the state or public corporation funding applicable to the improvement (Lien Law § 5; Matter of Paerdegat, 57 N.Y.2d at 968, 
457 N.Y.S.2d 229, 443 N.E.2d 477, citing 83 A.D.2d at 449–452, 445 N.Y.S.2d 162).
 
There are, however, situations where a protected party provides labor, or materials, etc., to a private entity that is improving 
publicly owned land for the benefit of the private entity. In those situations, a protected party is still not entitled to file a 
mechanic’s lien against the public property, notwithstanding that the benefits inure to a private entity (Matter of Paerdegat 
Boat, 57 N.Y.2d at 968, 457 N.Y.S.2d 229, 443 N.E.2d 477, citing 83 A.D.2d at 449–452, 445 N.Y.S.2d 162). Nor can the 
protected party attach any public funds applicable to the improvement, because no state or public corporation funding for the 
project has been established. In order to address this gap in protection, Lien Law § 5 was amended in 2004 to provide the 
following:

“Where no public fund has been established for the financing to a public improvement with estimated cost in excess of two 
hundred fifty thousand dollars, the chief financial officer of the public owner shall require the private entity for whom the 
public improvement is being made to post, or cause to be posted, a bond or other form of undertaking guaranteeing prompt 
payment of the moneys due to the contractor, his or her subcontractors and to all persons furnishing labor or materials to 
the contractor or his or her subcontractors in the prosecution of the work on the public improvement.”

 
The allegations in the complaint implicate the type of hybrid public/private improvement project contemplated by the 2004 
Lien Law amendment, because a private entity has leased *19 property from a public corporation, and constructed a tower. 
Although the parties disagree about whether the beneficial interest inures to the benefit of the public or the private entity, 
there are facts alleged supporting Skanska’s claim that this is a hybrid improvement project primarily inuring to FCRC’s 
benefit (see Davidson Pipe Supply Co. v. Wyoming County Indus. Dev. Agency, 85 N.Y.2d 281, 624 N.Y.S.2d 92, 648 N.E.2d 
468 [1995] ).5 Thus, under the facts pleaded, Lien Law § 5’s requirements in situations where there is no public fund apply, 
thereby obligating the public owner to require the private entity to “post, or cause to be posted, a bond or other form of 
undertaking.”
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Defendants argue that even if Lien Law § 5 applies to this project, ESDC can accept some form of security other than a bond. 
Furthermore, they maintain that the nature and extent of the security is completely within the discretion of the public owner, 
claiming that in this case ESDC could have, had it wanted to, simply accepted the private developer’s representations of 
creditworthiness as a satisfactory **59 undertaking. Defendants maintain that FCRC’s Completion Guaranty is, therefore, an 
acceptable and suitable “other form of undertaking,” within ESDC’s exercise of discretion.
 
B2 Owner is correct that Lien Law § 5 does not exclusively require the filing of a bond as security in these circumstances, 
because the express statutory language permits another form of undertaking. Not just any form of alternative security, 
however, will suffice. In order to achieve the objective of the Lien Law, and consistent with the legislative history of the 
amendment, any alternative undertaking must provide substantially equivalent protection to that provided by a bond. The 
alternative undertaking should be a financial arrangement that would afford an unpaid contractor, subcontractor, laborer, or 
provider of materials, a fund of money, or an asset, available for predictable and prompt payment. An identifiable fund of 
money, or a bond, or a lien against real property, are Lien Law remedies available in other contexts where services and 
materials are provided but not paid for, each having characteristics of ready availability.
 
A letter of credit, the alternative undertaking contemplated by Governor Pataki when the 2004 amendment was passed,  *20 
would also fulfill these requirements. In vetoing an earlier bill to amend Lien Law § 5, Governor Pataki recommended that 
any new proposal should allow the public owner to require the private entity to “post” another form of undertaking, 
specifically suggesting a letter of credit as one possible alternative (New York State Legislative Annual 2004, Governor’s 
Veto Message # 1, Posting of Payment Bonds, A 5805, L 2003 [Tocci], p475).6 A letter of credit is an obligation undertaken 
by a bank to make a payment if the beneficiary fails to obtain direct payment from the applicant obtaining the letter of credit 
(Nissho Iwai Europe PLC v. Korea First Bank, 99 N.Y.2d 115, 120, 752 N.Y.S.2d 259, 782 N.E.2d 55 [2002], citing Federal 
Deposit Ins. Corp. v. Philadelphia Gear Corp., 476 U.S. 426, 428, 106 S.Ct. 1931, 90 L.Ed.2d 428 [1986]; see also BasicNet 
S.p.A., 127 A.D.3d 157, 4 N.Y.S.3d 27 [1st Dept.2015] ). “[T]he issuing bank’s obligation to honor drafts drawn on a letter of 
credit by the beneficiary is separate and independent from any obligation of its customer to the beneficiary under the ... 
contract and separate as well from any obligation of the issuer to its customer under their agreement” (BasicNet S.p.A., 127 
A.D.3d at 167, 4 N.Y.S.3d 27). Thus, a letter of credit is “superior to a normal surety bond or guaranty because the issuer is 
primarily liable and is precluded from asserting defenses that an ordinary guarantor could assert” (id.).
 
The Completion Guaranty that FCRC provided in this case was a requirement of the lease and a condition precedent to 
commencing the work. It guarantees that B2 Owner will substantially complete the project and apply money disbursed by its 
lender to do the work. Although the Completion Guaranty generically states that the work will be kept “free ... of liens,” it is 
unclear how a mechanic’s lien could be filed against the property, given its public nature, because “real property owned by a 
public corporation is immune to mechanic’s liens” (Albany County Indus. Dev. Agency v. Gastinger Ries Walker Architects, 
144 A.D.2d at 892, 534 N.Y.S.2d 823). A completion **60 guaranty such as FCRC’s merely “guarantees the completion of a 
project (usually a construction project) should the borrower be unable to do so” (Turnberry Residential Ltd. Partner, L.P. v. 
Wilmington Trust FSB, 99 A.D.3d 176, 177, 950 N.Y.S.2d 362 [2012], lv. denied 20 N.Y.3d 859, 2013 WL 518610 [2013] ).
 
*21 The Completion Guaranty is not the functional equivalent of a bond or other form of undertaking, because it is no more 
than FCRC’s contractual promise to complete the project and pay its account, which, if not honored, requires a lawsuit to 
secure a judgment and a collection process to obtain satisfaction (see Crown Tire Co. v. Tire Assoc. of Fairport, 177 A.D.2d 
974, 577 N.Y.S.2d 1019 [4th Dept.1991] ). Moreover, recovery is dependent upon a guarantor’s particular financial 
circumstances at the time a protected party is in need of the remedies that the Lien Law provides. This is hardly the 
streamlined and predictable process Lien Law § 5 calls for in “guaranteeing prompt payment of the moneys due to the 
contractor ... in the prosecution of the work on the public improvement” where there are no public funds. Nor is it an 
identifiable fund or asset on which a protected party can draw down payment. In other words, contractors and subcontractors 
on hybrid construction projects would be in a worse position in terms of a remedy than their private and public improvement 
counterparts, eviscerating the underlying purpose of the 2004 amendment. While I agree with the majority that it is 
permissible under Lien Law § 5 for FCRC to satisfy its obligations by means other than a bond, the Completion Guarantee 
FCRC provided does not fulfill that obligation. I would, therefore, modify the order to deny dismissal of subpart (f) of the 
first cause of action.
 
Order, Supreme Court, New York County (Saliann Scarpulla, J.), entered July 20, 2015, modified, on the law, to deny 
defendants Atlantic Yards B2 Owner, LLC and Forest City Ratner Companies, LLC’s motion to dismiss subpart (h) of the 
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first cause of action and to grant their motion to dismiss the third cause of action, and otherwise affirmed, without costs.
 
Opinion by ACOSTA, J.P.All concur except GISCHE and KAHN, JJ. who dissent in part in an Opinion by GISCHE, J.
 

All Citations

146 A.D.3d 1, 40 N.Y.S.3d 46, 2016 N.Y. Slip Op. 06903

Footnotes

1 I do not reach plaintiff’s request for partial summary judgment because this appeal concerns only Supreme court’s disposition on 
defendants’ CPLR 3211 motion to dismiss. Plaintiff did not appeal Supreme Court’s denial of its request for summary judgment 
treatment under CPLR 3211(c).

2 The project has since been renamed and is now called Pacific Park, Brooklyn.

3 http://www.designboom.com/architecture/ shop–architects–461–dean–str eet–pacific–park–brooklyn–new–york–05–15–2016, 
accessed September 27, 2016.

4 There is also a December 14, 2012 “Completion Guaranty” by FCRC in favor of the Bank of New York Mellon, the bank that 
extended almost $93 million in credit. The parties primarily direct their argument to the May 13, 2013 guaranty, referring to it as 
the “Completion Guaranty,” which nomenclature I adopt in this dissent.

5 Unlike Davidson, which involved a public agency that had only temporary status as an intermediary owner solely for tax purposes, 
here the land upon which B2 tower was constructed is still publicly owned (Davidson, 85 N.Y.2d at 286, 624 N.Y.S.2d 92, 648 
N.E.2d 468).

6 In an internal memorandum dated July 20, 2004, sent by Governor Pataki’s deputy counsel to the governor’s counsel, reference is 
made to the governor’s prior veto, because the prior bill “did not provide for security interests other than performance bonds (such 
as letters of credit)”(see Bill Jacket S.595 A).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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295 N.Y. 286
Court of Appeals of New York.

TONIS
v.

BOARD OF REGENTS OF UNIVERSITY OF STATE OF NEW YORK.

April 18, 1946.

Synopsis
Appeal from Supreme Court, Appellate Division, Third Department.
 
Proceeding in the matter of the application of Nicholas A. Tonis for an order of certiorari pursuant to Civil Practice Act, art. 
78, s 1283 et seq., to review a determination of the Board of Regents of the University of the State of New York revoking 
petitioner’s license to practice in the State of New York and canceling of record his registration as a physician. The 
proceeding was transferred to the Appellate Division of the Supreme Court by an order of the Supreme Court at Special 
Term, entered in Albany County. From an order, 270 App.Div. 50, 58 N.Y.S.2d 766, of the Appellate Division of the 
Supreme Court entered November 17, 1945, confirming the determination of the Board of Regents, Nicholas A. Tonis 
appeals.
 
Order reversed, determination of Board of Regents annulled, and matter remitted to Board of Regents.
 

Attorneys and Law Firms

**245 *287 Emanuel Wexler, Harry A. Gordon, and Irving Gordon, all of New York City, for appellant.

*288 Nathaniel L. Goldstein, Atty. Gen. (Henry S. Manley, Orrin G. Judd, Wendell P. Brown, and Edward L. Ryan, all of 
Albany, of counsel), for respondent.

Opinion

CONWAY, Judge.

This is an appeal from an order of the Appellate Division, Third Department, confirming the determination of respondent 
Board of Regents pursuant to which an order was made revoking petitioner’s license to practice medicine in this State and 
canceling of record his registration as a physician. **246 The revocation of license was upon the ground that petitioner had 
been convicted of a felony.

*289 The relevant provisions of the Education Law, Consol.Laws, c. 16, ss 1264, subd. 1; 1251, provide, in part, as follows:

‘s 1264. Revocation of certificates; annulment of registrations. 1. Whenever any practitioner of medicine shall be convicted 
of a felony, as defined in section twelve hundred and fifty-one of this article, the registration of the person so convicted may 
be annulled and his license revoked by the department. * * *’

‘s 1251. Qualifications. * * * The conviction of felony shall be the conviction of the offense which if committed within the 
state of New York would constitute a felony under the laws thereof. * * *’ (Emphasis supplied.)

On December 5, 1944, petitioner, who was admitted to practice in 1920, pleaded guilty in the United States District Court, 
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Southern District of New York, to two counts of an indictment charging him with two violations of Internal Revenue Code, 
section 2554, 26 U.S.C.A. Int.Rev.Code, s 2554, in that on two occasions (one count for each occasion) he ‘unlawfully, 
wilfully and knowingly did sell to John Port a quantity of a certain nacotic durg, to wit, approximately twenty one-quarter 
grain tablets, each tablet containing a quantity of morphine sulphate, a derivative and preparatiom of opium, * * * not in 
pursuance of a written order of the said John Port to the said defendant on a form issued in blank for that purpose by or under 
the authority of the Secretary of the Treasuy, * * *.’ The certificate of conviction was entitled ‘Sec. 2554 IR Code Unlawful 
sales of morphine sulphate,’ and merely stated that defendant was sentenced to imprisonment for one year and one day, 
which sentence was suspended, that defendant was fined $500 and that the other counts were dismissed.

What petitioner actually did was not to sell the morphine (in the ordinary sense of the word ‘sell’) but to prescribe it for an 
addict, not in the course of his practice, and the prescription was filled by a druggist who acted in good faith without 
knowledge of the unlawful issuance of the prescription. After the Federal conviction, petitioner received a letter from the 
Assistant Commissioner of Education advising him that his license was subject to revocation by reason of a conviction of a 
felony, and giving him the opportunity to have a hearing. Petitioner then moved in the Federal court for an amendment *290 
of the certificate of conviction so as to show the true facts upon which the conviction was based. His motion was granted by 
the District Court Judge who wrote: ‘I feel in the interest of justice that the application should be granted. The true fact is that 
what we actually call a sale was not made. It is a sale by reason of a legal conclusion. In other words, the defendant took a 
part in an act which was part of a whole transaction which eventually resulted in a sale.’ The certificate was amended so as to 
read: ‘(The sales charged in the Indictment in counts 1 & 2 consisted of the following as a matter of fact: that on two different 
occasions defendant, a licensed physician, did, for a consideration, issue an order of prescription for morphine sulphate not in 
the regular course of his practice but to an addict for a prohibited use, although the prescription was filled by a druggist who 
acted in good faith without knowledge that the prescription was unlawfully used.)’ The title of the amended certificate 
remained ‘Unlawful sales of morphine sulphate’ and the sentence was unchanged.

It is petitioner’s contention that his acts in prescribing the drug were not offenses ‘which if committed within the state of 
New York would constitute a felony under the laws thereof.’ Education Law, s 125s, supra. The issue is of course not 
whether petitioner shall escape disciplinary action but whether his license may be automatically revoked without a hearing 
before the Medical Grievance Committee.

It seems clear to us that, while we may feel that petitioner’s acts here were as morally reprehensible as if he had actually sold 
the drug (in the ordinary meaning of ‘sold’), he could not have been convicted of a felony under the laws of this State. **247 
The Attorney-General, indeed, concedes that, while it is agreed that a sale to an addict is a felony, ‘mere illegal prescribing 
without more is only a misdemeanor under State law,’ and states the question presented to us as follows: ‘The present case is 
the issuance of a narcotic prescription to an addict, with the intent and the result that there is a sale to the addict, although the 
doctor does not himself fill the prescription but it is filled by a druggist acting innocently and not in collusion with the doctor. 
Is that a felony? In other words, would the acts described constitute a ‘sale’ under the State law?‘

*291 A brief summary of the history of the statutes involved is as follows: In 1927 a new article was added to the Public 
Health Law, Consol.Laws, c. 45, by Laws of 1927, chapter 672. Section 423 of that article provided as follows:

‘s 423. Acts prohibited. It shall be unlawful for any person to possess, have under his control, sell, distribute, administer, 
dispense, or perscribe any habit forming drug except as provided in this article.’ (Emphasis supplied.)

Under section 421, three of the prohibited acts were defined as follows:

‘8. ‘Sale’ includes barter, exchange or giving away, or offering therefor and each such transaction made by any person 
whether as principal, proprietor, agent, servant or employee.

‘9. ‘Dispense’ includes distribute, leave with, give away, dispose of, and deliver to a person or to his agent to be delivered to 
him.

‘10. ‘Administer’ means only administration by a person authorized to administer habit forming drugs.’

The word ‘prescribe’ was not defined.

All violations of the article were misdemeanors under section 443.
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Then in 1929, by Laws of 1929, chapter 377, section 443 was amended so as to read:

‘s 443. Penalties. A violation of any provision of this article shall be punishable as provided in the penal law.’ A new section 
(s 1751) was added to the Penal Law, Consol.Laws, c. 40, by Laws of 1929, chapter 377, section 2, which made certain of the 
prohibited acts felonies instead of misdemeanors. It provided: ‘s 1751. Violations of public health law with respect to habit 
forming drugs. Any person who shall peddle, sell, barter, or exchange any habit forming drug, in violation of article 
twenty-two of the public health law, shall be guilty of a felony, punishable by imprisonment for a term not exceeding ten 
years.
 ‘Any person who shall violate any provision of such article, other than as above specified, shall be guilty of a misdemeanor, 
punishable * * *.’ (Emphasis supplied.)
 

It is clear that ‘prescribe’ was not made a felony by that section, but remained a misdemeanor.

*292 In 1933 the Uniform Narcotic Drug Act was adopted (L.1933, ch. 684) and the 1927 article repealed. However, the 
sections relevant here remained in substance unchanged. Former section 423 prohibiting certain acts became the present 
section 422 of the Public Health Law and provided:

‘s 422. Acts prohibited. It shall be unlawful for any person to manufacture, possess, have under his control, sell, prescribe, 
administer, dispense or compound any narcotic drug, except as authorized in this article.’ (Emphasis supplied.)

The definitions (present s 421) remained in substance the same except that the definition of ‘administer’ was omitted. A sale 
is defined as follows: ‘10. ‘Sale’ includes barter, exchange, or gift, or offer therefor, and each such transaction made by any 
person, whether as principal, proprietor, agent, servant or employee.’ As before, the word ‘prescribe’ was not defined.

As to the Penal Law the present sections remain substantially the same, former section 1751 being divided into two sections, 
1751 and 1751-a (L.1938, ch. 168, ss 1, 2).
 Although the Attorney-General concedes that ‘to prescribe’ taken alone is merely a misdemeanor, the substance of his 
argument is that while petitioner would **248 have been guilty of a misdemeanor if no sale had followed, still, since a sale 
was made (although by an innocent person), the act of prescribing became a felony because the petitioner thus participated in 
a sale. The argument might be a cogent one under a statute such as the United States Internal Revenue Code, section 2554, 26 
U.S.C.A. Int.Rev.Code, s 2554, where there is no differentiation between ‘sell’ and ‘prescribe,’ That statute reads as follows: 
‘s 2554. Order Forms. General requirement. It shall be unlawful for any person to sell, barter, exchange, or give away any of 
the drugs mentioned in section 2550(a) except in pursuance of a written order of the person to whom such article is sold, 
bartered, exchanged, or given, on a form to be issued in blank for that purpose by the Secretary.’ See Jin Fuey Moy v. United 
States, 254 U.S. 189, 192, 41 S.Ct. 98, 65 L.Ed. 214, and Linder v. United States, 268 U.S. 5, 20, 22, 45 S.Ct. 446, 69 L.Ed. 
819, 39 A.L.R. 229, in which the Jin Fuey Moy case was limited to its facts.
 

Our state statute follows a definite plan. Public Health Law section 422, quoted (supra), lists the eight prohibited acts. *293 
Unless authorized in the article (art. 22), they are unlawful. Provisions therein authorize the doing of each of the acts under 
certain circumstances. Thus, taking the prohibited acts in order, the following sections give authority: to manufacture, section 
423; to possess, section 432; to sell, by manufacturers and wholesalers, sections 423 and 424; to sell by apothecaries, section 
426; to prescribe, by physician, dentist or veterinarian, section 427; to administer, by physician, dentist, veterinarian, nurse or 
interne, section 427; to dispense, by physician, dentist or veterinarian, section 427; to compound, sections 423 and 424. The 
unlawful issuance of a prescription by a physician is to ‘prescribe,’ as indicated in sections 422 and 427. It is not to ‘sell,’ as 
prohibited in section 422 and defined in section 421, subdivision 10. To hold otherwise would be to remove the word 
‘prescribe’ from section 422, despite the fact that the Legislature has written it in alongside the word ‘sell.’ It is one of the 
accepted canons of construction that statutes must be read so that each word will have a meaning, and not so read that one 
word will cancel out and render meaningless another; that each word used in an enumeration in a statute of several classes or 
things must be presumed to have been used to express a distinct and different idea; that every provision of a statute was 
intended to serve some useful purpose. Palmer v. Van Santvoord, 153 N.Y. 612, 616, 617, 47 N.E. 915, 916, 38 L.R.A. 402; 
Allen v. Stevens, 161 N.Y. 122, 145, 55 N.E. 568, 574.

People v. Gennaro, 261 App.Div. 533, 26 N.Y.S.2d 336, affirmed 287 N.Y. 657, 39 N.E.2d 283, involved a true sale of 
heroin and not a transaction whereby a duly licensed physician illegally prescribed for an addict. It is not applicable here.

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS421&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921115363&pubNum=708&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921115363&pubNum=708&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925122439&pubNum=104&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925122439&pubNum=104&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS421&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS422&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002555&pubNum=577&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_916&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_916
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002555&pubNum=473&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1899003358&pubNum=577&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_577_574&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_577_574
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941101014&pubNum=602&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942101365&pubNum=578&originatingDoc=I873fc4f9d8d411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Tonis v. Board of Regents of University of State of N.Y., 295 N.Y. 286 (1946)
67 N.E.2d 245

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4

The order of the Appellate Division should be reversed, with costs, the determination of the Board of Regents annulled, and 
the matter remitted to the Board of Regents for further proceedings not inconsistent with this opinion.

LOUGHRAN, C. J., and LEWIS, DESMOND, THACHER, DYE, and MEDALIE, JJ., concur.

Ordered accordingly.

All Citations

295 N.Y. 286, 67 N.E.2d 245
End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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In the Matter of Patricia WALSH, Appellant,
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NEW YORK STATE COMPTROLLER et al., Respondents.
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Synopsis
Background: County correction officer brought proceeding pursuant to CPLR article 78 for judicial review of New York 
State Comptroller’s denial of her application for performance of duty disability retirement benefits that had been made on 
basis that she was permanently disabled due to injuries sustained when intoxicated inmate stumbled and fell on her during 
transport. The Supreme Court, Albany County, transferred proceeding. The Supreme Court, Appellate Division, Devine, J., 
78 N.Y.S.3d 734, 161 A.D.3d 1495, confirmed the determination, and officer appealed.
 

The Court of Appeals, Feinman, J., held that officer was entitled to performance of duty disability retirement benefits, since 
governing statute did not limit predicate acts to volitional or disobedient acts.
 

Reversed and remitted.
 
Wilson, J., issued opinion concurring.
 
Rivera, J., dissented.
 

Attorneys and Law Firms

**954 ***210 Edelstein & Grossman, New York City (Jonathan I. Edelstein of counsel), for appellant.

Letitia James, Attorney General, Albany (Victor Paladino, William E. Storrs, Barbara D. Underwood and Andrew Oser of 
counsel), for respondents.

OPINION OF THE COURT

FEINMAN, J.

*522 An inmate accidentally fell as she attempted to exit the back of a transport van, injuring petitioner, a Nassau County 
correction officer. The question before us is whether petitioner’s injuries were sustained by, or as the natural and proximate 
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result of, “any act of any inmate,” within the meaning of Retirement and Social Security Law § 607–c (a). We conclude that 
they were.
 
On March 19, 2012, petitioner and fellow correction officer Thomas Cocchiola were directed to transport a female inmate 
from a court to the Nassau County jail. When they arrived at the court, they found that the inmate had difficulty standing and 
appeared to be under the influence of drugs or alcohol. The officers escorted the inmate, who was handcuffed and weighed 
about 200 pounds, from the basement area up to the garage. The inmate was not steady on her feet, and the officers assisted 
her as she walked.
 
The officers led the inmate to the transport van, and helped her maintain her balance as she climbed the steps into the van. 
Upon arriving back at the jail, petitioner opened the back of the van and instructed the inmate to exit. The inmate took one to 
two steps forward and fell out of the van head first, landing on petitioner. Both petitioner and the inmate fell to the ground. 
Officer Cocchiola and other officers assisted in lifting the inmate off petitioner, and petitioner was taken to a hospital. 
Petitioner’s rotator cuff was torn, her cervical spine was damaged, and her lower back was injured.
 
Based on this incident and her resulting injuries, petitioner applied for performance-of-duty disability retirement benefits 
pursuant to Retirement and Social Security Law § 607–c (a). Respondents New York State Comptroller and New York State 
and Local Employees’ Retirement System denied her application on the ground that the “alleged cause of disability” “was not 
the result of an act of any inmate or person confined in an institution” within the meaning of section 607–c. After conducting 
a hearing upon petitioner’s request for a redetermination, the hearing officer recommended denying petitioner’s ***211 
**955 application. The hearing officer reasoned that:

*523 “[a]ltercations between inmates and between inmates and officers, resulting in injuries to correction officers, were the 
impetus for the legislative action cited here. Reference was specifically made to officers’ exposure to violence, assault, 
transmissible disease and other life threatening conditions. Those factors are not present here. The applicant’s mishap is 
more appropriately attributed to her failure to carefully execute her task of removing an inmate from the van.”

Respondents then issued a final determination denying petitioner’s application.
 
Petitioner then commenced this CPLR article 78 proceeding, seeking to annul respondents’ determination. Upon transfer 
from Supreme Court, the Appellate Division confirmed the determination and dismissed the petition (161 A.D.3d 1495, 
1497, 78 N.Y.S.3d 734 [3d Dept. 2018]). The Court stated that, although the phrase “any act of any inmate” in section 607–c 
(a) is not statutorily defined, the Appellate Division has interpreted this language to require a showing that the claimed 
injuries “were caused by direct interaction with an inmate” and, further, were “caused by some affirmative act on the part of 
the inmate” (id. at 1496, 78 N.Y.S.3d 734). While recognizing that an “affirmative act” need not be “intentionally aimed” at 
the officer, the Court stated that the act needs to be “volitional or disobedient” in a manner that proximately causes the injury 
(id.). The Court reasoned that, in this case, “by all accounts, the inmate in question could barely walk or stand unassisted,” 
and “the hearing testimony reflects that she simply lost her footing and fell” (id. at 1497, 78 N.Y.S.3d 734). The Court 
concluded that petitioner’s injuries did not occur contemporaneously with, and flow directly, naturally and proximately from, 
any disobedient and affirmative act of the inmate (id.). This Court granted leave to appeal (see 32 N.Y.3d 905, 84 N.Y.S.3d 
860, 109 N.E.3d 1160 [2018]).
 
In CPLR article 78 proceedings to review determinations of administrative tribunals, this Court’s typical standard of review 
is whether there was substantial evidence to support the hearing officer’s decision (Matter of Wilson v. City of White Plains, 
95 N.Y.2d 783, 784–785, 710 N.Y.S.2d 303, 731 N.E.2d 1111 [2000]). Here, however, because an issue of statutory 
interpretation underlies this question, we engage in de novo review of the statutory interpretation (see National Energy 
Marketers Assn. v. New York State Pub. Serv. Commn., 33 N.Y.3d 336, 347 and n. 5, 103 N.Y.S.3d 1, 126 N.E.3d 1041 
[2019], rearg.  *524 denied 33 N.Y.3d 1130, 109 N.Y.S.3d 210, 132 N.E.3d 1090 [2019]). Because the meaning of “any act 
of any inmate” is an issue of pure statutory interpretation, we “need not accord any deference to the agency’s determination” 
(Matter of DeVera v. Elia, 32 N.Y.3d 423, 434, 93 N.Y.S.3d 198, 117 N.E.3d 757 [2018]).
 
“When presented with a question of statutory interpretation, a court’s primary consideration is to ascertain and give effect to 
the intention of the Legislature” (Nadkos, Inc. v. Preferred Contrs. Ins. Co. Risk Retention Group LLC, 34 N.Y.3d 1, 7, 108 
N.Y.S.3d 375, 132 N.E.3d 568 [2019] [internal quotation marks omitted], quoting Matter of Lemma v. Nassau County Police 
Officer Indem. Bd., 31 N.Y.3d 523, 528, 80 N.Y.S.3d 669, 105 N.E.3d 1250 [2018]). We have long held that the statutory 
text is the clearest indicator of legislative intent, and that a court “should construe unambiguous language to give effect to its 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000133&cite=NYRSS607-C&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000133&cite=NYRSS607-C&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000133&cite=NYRSS607-C&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007980&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7980_1497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_1497
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007980&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7980_1497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_1497
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000133&cite=NYRSS607-C&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000133&cite=NYRSS607-C&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007980&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7980_1496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_1496
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007049&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007980&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7980_1497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7980_1497
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044640602&pubNum=0007049&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045525684&pubNum=0007902&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045525684&pubNum=0007902&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000356071&pubNum=0000578&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_578_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_784
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000356071&pubNum=0000578&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_578_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_784
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048217233&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_347
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048217233&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_347
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048217233&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_347
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049148067&pubNum=0007902&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046052852&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_434
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048454736&pubNum=0007902&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7902_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048454736&pubNum=0007902&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7902_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_7
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044735364&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_528
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044735364&pubNum=0007048&originatingDoc=Ie6f320400f8d11ea99759a7d72d9b23a&refType=RP&fi=co_pp_sp_7048_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_528


Walsh v. New York State Comptroller, 34 N.Y.3d 520 (2019)
144 N.E.3d 953, 122 N.Y.S.3d 209, 2019 N.Y. Slip Op. 08518

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3

plain meaning” (id.). “In the absence of a statutory definition, we construe **956 ***212 words of ordinary import with their 
usual and commonly understood meaning, and in that connection have regarded dictionary definitions as useful guideposts in 
determining the meaning of a word or phrase” (id. [internal quotation marks omitted], quoting Yaniveth R. v. LTD Realty Co., 
27 N.Y.3d 186, 192, 32 N.Y.S.3d 10, 51 N.E.3d 521 [2016]). Where the statutory language is unambiguous, a court need not 
resort to legislative history (He v. Troon Mgt., Inc., 34 N.Y.3d 167, 169–71, 114 N.Y.S.3d 14, 137 N.E.3d 469 [2019] ). 
Further, a statute “must be construed as a whole and [ ] its various sections must be considered together and with reference to 
each other” (Matter of New York County Lawyers’ Assn. v. Bloomberg, 19 N.Y.3d 712, 721, 955 N.Y.S.2d 835, 979 N.E.2d 
1162 [2012]).
 
Retirement and Social Security Law § 607–c (a) provides the circumstances under which county correction officers are 
entitled to performance-of-duty disability retirement benefits. As relevant here, it states that a county correction officer

“who becomes physically or mentally incapacitated for the performance of duties as the natural and proximate result of an 
injury, sustained in the performance or discharge of his or her duties by, or as the natural and proximate result of any act of 
any inmate or any person confined in an institution under the jurisdiction of such county, shall be paid a performance of 
duty disability retirement allowance ...” (emphasis added).

Section 607–c is one of several statutes in the Retirement and Social Security Law that use the term “act of any inmate” in 
*525 connection with providing performance-of-duty disability retirement benefits to different members of the retirement 
system (see e.g. Retirement and Social Security Law § 507–c [providing benefits to uniformed personnel in the New York 
City Department of Correction]; see also id. §§ 63–a, 63–b, 507–b). The term “act of any inmate” was originally used in 
sections 63–a and 507–b, which provide benefits to members in the “uniformed personnel in institutions under the 
jurisdiction of the department of corrections and community supervision or a security hospital treatment assistant.”1

 
The term “any act of any inmate” is not defined in the Retirement and Social Security Law. Petitioner contends that the 
Appellate Division erred in restricting the word “act” in section 607–c (a) to “volitional or disobedient” acts. We agree and 
conclude that our analysis need not go beyond the statutory text because the term’s plain meaning and the overall context 
provided by section 607–c compel an interpretation of “any act of any inmate” that includes both voluntary and involuntary 
conduct of an inmate, including the accidental fall at issue here.
 
“Act” is a word of “ordinary import,” and thus it should be given its “usual and commonly understood meaning” (see 
Nadkos, Inc., 34 N.Y.3d at 3, 108 N.Y.S.3d 375, 132 N.E.3d 568). Dictionaries broadly define “act.” For example, Black’s 
Law Dictionary defines “act” as “something done or performed, esp. voluntarily; a deed” (Black’s Law Dictionary 24–25 
[7th ed. 1999] ).2 Black’s Law Dictionary also **957 ***213 quotes the Model Penal Code § 1.13, which defines “act” as 
*526 a “bodily movement whether voluntary or involuntary.” Perhaps most importantly, in the Penal Law, the New York 
legislature defined “act” as “a bodily movement,” and provided a separate definition for “voluntary act” (Penal Law § 
15.00[1]-[2] [1965]).3

 
Despite disparities among these definitions, the usual and commonly understood meaning of the word “act,” including the 
meaning adopted by the legislature in the Penal Law, does not comprise a requirement of voluntariness.4 Indeed, from as 
early as 1871, in various types of cases, this Court has used the term “involuntary act,” indicating that acts can be involuntary 
(see e.g. Giryluk v. Giryluk, 23 N.Y.2d 894, 895, 298 N.Y.S.2d 91, 245 N.E.2d 818 [1969] [“the signing of the confession of 
judgment was an involuntary act on the part of the wife” (emphasis added) ]; Weed v. Mut. Ben. Life Ins. Co., 70 N.Y. 561, 
561 [1877] [“the involuntary act of an insane person” (emphasis added) ]; Mallory v. Travelers’ Ins. Co., 47 N.Y. 52, 56 
[1871] [“if it was such that he could not be held in his own mind to know that he was doing an act which would produce 
death, then he was an involuntary agent, and the result of that involuntary act producing death was an accident” (emphasis 
added) ] ).
 
Moreover, falling is commonly understood to be an act. Merriam–Webster’s defines the noun “fall” as “the act of falling by 
the force of gravity” (Merriam–Webster’s Collegiate Dictionary 418 [10th ed. 1996] ). And this Court repeatedly uses the 
term “act of falling” (see e.g. Keavey v. New York State Dormitory Auth., 6 N.Y.3d 859, 860, 816 N.Y.S.2d 722, 849 N.E.2d 
945 [2006] [the “act of falling into a five- to six-inch gap between insulation boards” (emphasis added) ]; Ithaca Tr. Co. v. 
Driscoll Bros. & Co., 220 N.Y. 617, 618, 115 N.E. 1041 [1917] [“they could not find the defendant guilty of negligence 
unless the specific act of falling was caused in whole or in part by the opening in the floor” (emphasis added) ] ).
 
In section 607–c (a), the legislature chose to use the broad term “any act of any inmate.” If the legislature intended to exclude 
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the injuries at issue here, it could **958 ***214 have easily drafted *527 the statutory language more restrictively, for 
example, by adding limitations to the word “act.” In fact, the legislature did just that in subdivision (f) of the same statute 
(see Retirement and Social Security Law § 607–c [f] [“by, or as the natural and proximate result of an intentional or reckless 
act of any civilian visiting” (emphasis added) ] ). While many ways in which the legislature could have narrowed the term 
come easily to mind, it is hard to imagine how it could have written the statute more broadly.
 
Though the word “act” broadly includes voluntary and involuntary conduct, the statute is not without limitation. First, the 
statute requires that the injury be sustained “by” or “as the natural and proximate result of” the act. The statute further limits 
covered acts to those “of any inmate” (id. § 607–c [a] [emphasis added] )—the act, whether voluntary or involuntary, must be 
attributable to the inmate. In other words, section 607–c (a) covers any conduct originating from an inmate’s internal 
processes, including volitional and nonvolitional movements, such as an accidental fall.
 
The dissent criticizes us for failing to consider the “spirit and purpose” of the statute (dissenting op at 532, 542–43, 122 
N.Y.S.3d at 217–18, 224–25, 144 N.E.3d at 961–62, 968–69). Our task, however, is to give effect to the text. But, even if we 
were to consider the legislative history, it is inconclusive. While we agree with the dissent insofar as there seemed to have 
been a desire to provide protections to correction officers because they “come into daily contact with certain persons who are 
dangerous, profoundly anti-social and who pose a serious threat to their health and safety” (Governor’s Approval Mem, Bill 
Jacket, L 1996, ch. 722 at 9), inmates may be “dangerous” and pose a “serious threat” as much through their involuntary acts 
as by their voluntary acts.
 
Here, the inmate took one to two steps, lost her balance, and landed on petitioner, injuring her. Petitioner’s injuries were thus 
sustained by “any act of any inmate,” i.e., the inmate’s fall on petitioner. Accordingly, the judgment of the Appellate 
Division should be reversed, with costs, and the matter remitted to the Appellate Division, with directions to remand to 
respondents for further proceedings in accordance with this opinion.
 

WILSON, J. (concurring).

I concur completely with the majority. I write separately to make an additional point: the structure of the statute and its 
legislative history both support the majority’s conclusion that the term “act” includes volitional and nonvolitional conduct.
 

*528 I.

Section 607–c(a)of the Retirement and Social Security Law states that a county corrections officer:

“who becomes physically or mentally incapacitated for the performance of duties as the natural and proximate result of an 
injury, sustained in the performance or discharge of his or her duties by, or as the natural and proximate result of any act of 
any inmate or any person confined in an institution under the jurisdiction of such county, shall be paid a performance of 
duty disability retirement allowance ...” (emphasis added).

The two “as” clauses separated by “or” make clear that there are two separate paths by which an officer may demonstrate the 
entitlement to recovery under the statute. Thus, a corrections officer qualifies for performance of duty benefits if the officer 
becomes incapacitated either (1) “as the natural and proximate result of an injury, **959 ***215 sustained in the performance 
or discharge of his or duties by ... any act of any inmate” or (2) “as the natural and proximate result of any act of any inmate” 
(Retirement and Social Security Law § 607–c[a]). The statute is simpler to understand if we take the clauses in reverse order.
 
Under the second clause, an officer recovers if she becomes disabled as “the natural and proximate result of any act of any 
inmate.” That route provides recovery for all officer disabilities where the disability is a natural and foreseeable result of an 
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inmate’s act. Thus, it covers intentional acts of inmates, volitional acts of inmates, and even acts of inmates that involve no 
direct physical contact with the officer – so long as the disability is proximately caused by the act. Therefore, this second path 
covers the garden-variety of inmate-caused officer disabilities – not just disabilities caused by an officer subduing a violent 
inmate or an officer who is the target of an inmate’s physical attack, but also acts of inmates that involve no direct contact 
between the inmate and the officer. For example, if an inmate has booby trapped his cell, and an officer conducting a search 
of the cell becomes disabled by the booby trap, the second clause would cover the officer so long as the disability was a 
natural and foreseeable consequence of the inmate’s act.
 
Now to the first path. Because under the second route the disability must be the natural and proximate result of any act *529 
of any inmate, the first clause must be understood to provide coverage in situations not reached by the second. What acts of 
inmates that injure an officer do so in an unforeseeable way? Nonvolitional acts. Unlike the second clause, the first clause 
does not require that an inmate’s act proximately causes an officer’s disability. Instead, it requires that the officer’s injury be 
caused “by ... any act of any inmate,” and that the officer’s disability flow proximately from the injury. That is, the first path 
reaches acts of inmates where the inmates’ acts are not the proximate cause of the injury, so long as the disability is the sort 
that would ordinarily flow from that type of injury.
 
Although it might be possible to dream up some volitional act of an inmate that injures an officer but lacks proximate cause, 
the legislature surely was concerned with real-world occurrences, not Rube–Goldbergesque inventions. Seizures, actions by 
mentally unstable inmates that are involuntary, acts by inmates under the influence of drugs, involuntary acts by inmates who 
are ill are all among the hazards corrections officers regularly face. The first path, then – aimed at acts for which the injury is 
not foreseeable – exists to reach nonvolitional acts of inmates. However, the legislature restricted that path to injuries 
sustained while an officer was performing her duties, and further limited to disabilities that proximately flowed from the 
injury. For example, if during a seizure, an officer is injured by the inmate’s nonvolitional acts, even if the officer’s resulting 
disability might not be the foreseeable result of an inmate’s seizure (hence barring recovery under path two), path one 
provides for recovery if the officer was performing her duties when injured and if the injury (e.g., spinal damage) was the 
proximate cause of the disability.
 
Importantly, if we were to read this statute as the dissent does, to include only affirmative or volitional acts of inmates, there 
would be no reason to have the first clause at all. Every affirmative act would fall under the second clause, because all 
volitional acts of inmates resulting in an officer’s disability would have proximately caused the disability. If the first clause is 
**960 ***216 to retain any meaning, it must cover some “acts” not covered by the second clause. Those acts include direct 
contact between officers and inmates in which the inmate’s act did not proximately cause the disability. Giving all parts of 
the statute meaning, as we should whenever possible (Rocovich v. Consolidated Edison Co., 78 N.Y.2d 509, 515, 577 
N.Y.S.2d 219, 583 N.E.2d 932 [1991]), the statute requires “act” to include both volitional and nonvolitional acts. *530 
Under the first route, an officer will be able to recover if his or her injury arises from physical contact with an inmate 
regardless of whether the inmate’s act was volitional. Under the second route, an officer recovers only if the injury is 
proximately caused by an act of an inmate regardless of whether the inmate made physical contact with the officer. 
Therefore, an “act” need not be volitional under section 607–c(a).
 
Here, even if the inmate’s act of falling out of the van and on top of Officer Walsh was involuntary, under the first clause of 
the statute Officer Walsh would be entitled to recover, so long as her injury was the proximate cause of her disability. She 
was injured by an act of an inmate and was engaged in the performance of her duties. As the majority concludes, her injuries 
“were thus sustained by ‘any act of any inmate’ ” (majority op. at 527, 122 N.Y.S.3d at 214, 144 N.E.3d at 958).
 

II.

Contrary to the dissent’s interpretation, a careful reading of the legislative history supports the majority’s conclusion that 
“act” includes both volitional and nonvolitional acts. As the dissent notes, the legislature provided enhanced benefits to 
corrections officers because a defining feature of their job is that they “come into contact with” inmates.
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Of course, as the dissent recognizes (see dissenting op. at 538, 542, 122 N.Y.S.3d at 222, 224–25, 144 N.E.3d at 966, 
968–69), interpreting “act” to include both volitional and nonvolitional acts will result in the provision of benefits to more 
corrections officers than if act included only volitional acts. That is what the legislature intended. Although the dissent 
bemoans the result that an inmate’s misstep or fall on top of an officer will result in benefits (id.), the legislative history 
suggests the purpose of the statute was to provide enhanced benefits to officers because they “come into daily contact with” 
inmates (Gov. Approval Mem., Bill Jacket, L. 1996, ch. 722, at 5). There is no suggestion that the contact need be volitional.* 
The history further suggests the statute was intended to increase the amount of benefits the *531 state would pay out to its 
employees (see generally Budget Report, Bill Jacket, L. 1996, ch. 722, at 7–8). That this statute does in fact provide more 
benefits to more officers is consistent with its express purpose: expanding benefits to corrections officers because they come 
into daily contact with inmates.
 
The selection of a two-tier system as opposed to a three-tier system further supports the majority’s conclusion that “act” 
includes nonvolitional acts. Unlike police officers, who receive benefits under a three-tier system (see generally Kelly v. 
DiNapoli, 30 N.Y.3d 674, 689, 70 N.Y.S.3d 881, 94 N.E.3d 444 [2018] [Wilson, J., dissenting] ***217 ), **961 section 
607–c provides just two tracks – one for ordinary retirement benefits and one for performance of duty benefits. Accounting 
for just two tracks, the budget report noted that this statute “would provide a greater disability benefit to state [corrections 
officers] ... than that afforded to most other Tier 2, 3, and 4 state and local employees” (Budget Report, Bill Jacket, L. 1996, 
ch. 722, at 7–8). Thus, the legislature deliberately passed a bill that provided for enhanced benefits for corrections officers on 
a two-tier system, superior to those available on the three-tier system.
 
This makes perfect sense: unlike police officers who often face dangerous conditions but also often engage in activities that 
pose little or no risk, corrections officers spend every moment of their working lives inside the prison walls, surrounded and 
outnumbered by inmates who have been convicted of crimes, many quite serious. Corrections officers “work in a setting that 
necessitates a strong disability protection in the event of a career ending injury” (Sponsor’s Mem, Bill Jacket, L. 1999, ch. 
639, at 5). That constant contact with inmates led to the legislature’s electing to compensate corrections officers, who are 
“required to work daily with the most dangerous persons in our society” (Sponsor’s Mem, Bill Jacket, L 1996, ch 722, at 3), 
on a two-tier system.
 
Rather than “undermin[ing]” the legislature’s goals (dissenting op. at 538, 122 N.Y.S.3d at 222, 144 N.E.3d at 968), the 
interpretation of “act” to include both volitional and nonvolitional acts better conforms to the legislature’s expectation that 
section 607–c would expand the pension system and provide more corrections officers more benefits under a two-tier system. 
Taken together with the text and the structure of the statute, those considerations establish that “act” was intended to include 
both nonvolitional and volitional acts.
 

RIVERA, J. (dissenting).

Performance-of-duty pension benefits *532 are available under Retirement and Social Security Law § 607–c (a) only to those 
correction officers who suffer a permanent disability from injuries proximately caused by “any act of any inmate.” Both the 
text of the statute and the legislative history demonstrate that the legislature intended to limit these enhanced benefits—to be 
distinguished from ordinary disability benefits—to cases involving volitional inmate conduct, in recognition of the inherent 
dangers of working in a carceral environment, in close proximity to a prison population.
 
Here, because it is undisputed that the inmate accidentally slipped and fell on petitioner, the injuries are not the result of an 
act of an inmate and so the Comptroller properly denied her request for performance-of-duty benefits. The majority’s holding 
that an “act” means any physical movement of an inmate, and thus includes an inmate’s slip and fall, is based on a 
misreading of the text and secondary sources, all the while ignoring the “spirit and purpose of the statute and the objectives 
sought to be accomplished by the legislature” (Matter of Hernandez v. Barrios–Paoli, 93 N.Y.2d 781, 786, 698 N.Y.S.2d 
590, 720 N.E.2d 866 [1999]). I dissent.
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I.

Petitioner Patricia Walsh, a Nassau County Sheriff’s Department corrections officer transporting an inmate from a court 
appearance to the county jail, was injured after she directed the inmate to exit the van and the inmate fell on top of her. 
Petitioner sought performance-of-duty (POD) disability retirement benefits under Retirement and Social Security Law 
(RSSL) § 607–c (a), claiming permanent **962 ***218 disability due to the injuries suffered as a result of her contact with 
the inmate during the fall.
 
The New York State Comptroller denied the benefits and petitioner requested a hearing and reconsideration. At the hearing, 
petitioner testified that the inmate appeared intoxicated or high on drugs and fell out of the van as she exited, hitting the 
pavement and landing on petitioner, who attempted to prevent the fall. The other correction officer who assisted with the 
transport similarly testified that the inmate appeared to be under the influence of alcohol or drugs and that she “just fell out of 
the van on top of” petitioner. The Comptroller subsequently accepted the hearing officer’s recommendation to deny benefits.
 
Petitioner commenced this CPLR article 78 proceeding to vacate, annul and set aside the Comptroller’s decision as 
unsupported *533 by substantial evidence, and requesting a judicial determination that she is entitled to RSSL 607–c (a) 
disability benefits. The Appellate Division unanimously upheld the Comptroller’s denial of benefits, concluding the inmate’s 
fall onto petitioner was not a disobedient or affirmative act, adding that testimony established the inmate “could barely walk 
or stand unassisted” and “simply lost her footing and fell” (161 A.D.3d 1495, 1497, 78 N.Y.S.3d 734 [3d Dept. 2018]). We 
granted Walsh leave to appeal (32 N.Y.3d 905, 84 N.Y.S.3d 860, 109 N.E.3d 1160 [2018]). I would affirm, albeit without 
fully adopting the rationale of the Appellate Division.
 

II.

In a CPLR article 78 proceeding reviewing an agency determination after an administrative hearing, this Court’s review is 
limited to whether the decision is supported by substantial evidence (Matter of Kelly v. DiNapoli, 30 N.Y.3d 674, 684, 70 
N.Y.S.3d 881, 94 N.E.3d 444 [2018]). “Where the rationality of an agency’s determination is based on the interpretation of a 
statute, this Court must consider the language of the statute as well as the legislative intent” (Matter of Brookford, LLC v. 
N.Y. State Div. of Hous. & Community Renewal, 31 N.Y.3d 679, 684–85, 82 N.Y.S.3d 788, 107 N.E.3d 1258 [2018]). 
“Although the proper interpretation of a statute ordinarily presents an issue of law reserved for the courts, this Court has 
recognized that ‘[a]n administrative agency’s interpretation of [a] statute it is charged with implementing is entitled to 
varying degrees of judicial deference’ ” (Matter of Greene [New York City Dept. of Personnel—Sweeney], 89 N.Y.2d 225, 
231, 652 N.Y.S.2d 589, 652 N.Y.S.2d 589, 674 N.E.2d 1354 [1996], quoting Matter of Rosen v. Public Empl. Relations Bd., 
72 N.Y.2d 42, 47, 530 N.Y.S.2d 534, 526 N.E.2d 25 [1988]). “By contrast, where ‘the question is one of pure statutory 
reading and analysis, dependent only on accurate apprehension of legislative intent, there is little basis to rely on any special 
competence or expertise of the administrative agency’ ” (id., quoting Kurcsics v. Merchants Mut. Ins. Co., 49 N.Y.2d 451, 
459, 426 N.Y.S.2d 454, 403 N.E.2d 159 [1980]).
 
The majority correctly states this appeal presents a question of statutory interpretation not subject to administrative deference, 
and that under the applicable standard of review we look to the plain language of the text, construing the law as a whole 
(majority op. at 523–524, 122 N.Y.S.3d at 211–12, 144 N.E.3d at 955–56 ). I also share the view that when the legislature 
has left a term undefined, we may look to dictionaries for guidance (majority op. at 525–526, 122 N.Y.S.3d at 212–14, 144 
N.E.3d at 956–58). This ends my agreement with the majority analysis, for the text, legislative scheme *534 and history 
require volitional behavior on the part of **963 ***219 the inmate, and, therefore, the statute does not, as the majority 
concludes, encompass involuntary physical movement.
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A.

“The primary consideration of courts in interpreting a statute is to ‘ascertain and give effect to the intention of the 
Legislature’ ” (Riley v. County of Broome, 95 N.Y.2d 455, 463, 719 N.Y.S.2d 623, 742 N.E.2d 98 [2000], quoting 
McKinney’s Cons Laws of NY, Book 1, Statutes § 92[a], at 177). “[T]he plain meaning of the statutory text is the best 
evidence of legislative intent” (People v. Cahill, 2 N.Y.3d 14, 117, 777 N.Y.S.2d 332, 809 N.E.2d 561 [2003], citing Riley, 
95 N.Y.2d at 463, 719 N.Y.S.2d 623, 742 N.E.2d 98). “In construing statutory provisions, the spirit and purpose of the statute 
and the objectives sought to be accomplished by the legislature must be borne in mind” (Matter of Hogan v. Culkin, 18 
N.Y.2d 330, 335, 274 N.Y.S.2d 881, 221 N.E.2d 546 [1966]).
 
RSSL 607–c (a) provides, that

“[a]ny [ ] correction officer [ ] who becomes physically or mentally incapacitated for the performance of duties as the 
natural and proximate result of an injury, sustained in the performance or discharge of [such officer’s] duties by, or as the 
natural and proximate result of any act of any inmate or any person confined in an institution under the jurisdiction of such 
county, shall be paid a performance of duty disability retirement allowance.”

Petitioner bears the burden of establishing the statutory requirements, including demonstrating that the incident in which she 
sustained her injuries was “ ‘the result of any act of any inmate’ ” (Matter of Traxler v. DiNapoli, 139 A.D.3d 1314, 1314, 32 
N.Y.S.3d 383 [3d Dept. 2016] [internal citations omitted], quoting Retirement and Social Security Law § 607–c [a]).
 
The word “act” is not defined in the RSSL, but when the legislature adopted this word in the first round of POD benefits 
legislation, Black’s Law Dictionary defined an “act” as something that “[d]enotes external manifestation of [an] actor’s will” 
(Black’s Law Dictionary 25 [6th ed 1990], citing to Restatement (Second) of Torts § 2).1 The definition goes on to explain 
that **964 ***220 “act” means “expression of *535 will or purpose, carrying idea of performance; primarily that which is 
done or doing; exercise of power, or effect of which power exerted is cause; a performance; a deed. In its most general sense, 
this noun signifies something done voluntarily by a person” (id. [emphasis added] ). Similarly, the Merriam–Webster 
Dictionary in circulation at the time, defined an act as “the doing of a thing” and “something done voluntarily” 
(Merriam–Webster Collegiate Dictionary 11 [10th ed 1996] ). The current Eleventh Edition of Black’s Law Dictionary 
generally retains this same definition (see Black’s Law Dictionary 30 [11th ed. 2019] [defining an act as “(s)omething done 
or performed, esp(ecially) voluntarily” and “(t)he process of doing or performing; an occurrence that results from a person’s 
will being exerted on the external world”] ). Other current dictionary editions also define “act” as “something done 
voluntarily” (Merriam–Webster Dictionary Online, Act, available at https://www.merriam-webster.com/dictionary/act), 
“something that you do” (Cambridge Dictionary, Act, available at https://dictionary.cambridge.org/us/dictionary/english/act), 
and “a single thing that someone does” (MacMillan American English Dictionary, Act, available at 
https://www.macmillandictionary.com/us/dictionary/american/act_1). Thus, while “act” encompasses a broad range of 
conduct, contrary to the majority’s view, *536 the ordinary import of the term does not include that which by definition is 
excluded, namely nonvolitional or involuntary physical movement (majority op. at 525–526, 122 N.Y.S.3d at 211–12, 144 
N.E.3d at 956–58).
 
It follows that the term “act,” as used in RSSL 607–c, does not include conduct by actors who make no effort to exert their 
will on the world. The Sixth Edition of Black’s Law Dictionary defines “voluntary” as, inter alia, “[u]nconstrained by 
interference; unimpelled by another’s influence; spontaneous; acting of oneself” as well as “[d]one by design or intention” 
and “[p]roceeding from the free and unrestrained will of the person” (Black’s Law Dictionary 1575 [6th ed. 1990] ). The 
same edition defines “involuntary” as “[w]ithout will or power of choice; opposed to volition or desire” and states that “an 
involuntary act is that which is performed with constraint [q.v.] or with repugnance, or without the will to do it” (id. at 827). 
Similarly, the Eleventh Edition of Black’s Law Dictionary defines “voluntary” as “[d]one by design or intention” (Black’s 
Law Dictionary 1886 [11th ed. 2019] [giving “voluntary act” as an example] ),2 and defines “involuntary” as “[n]ot resulting 
from a free and unrestrained choice; not subject to control by the will” (id. at 991).3 Thus, **965 ***221 even if the word 
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“act” includes involuntary actions, this does not necessarily encompass nonvolitional actions, which are, simply put, 
unintended accidents. In other words, “involuntary acts” denote acts that lack free will, and can mean coerced yet conscious 
or intentional acts.
 
The majority assigns undeserved significance to the reference in the Seventh Edition of Black’s Law Dictionary to the Model 
Penal Code, as no such reference existed in Black’s Law *537 Dictionary at the time the legislature adopted the phrase “act 
of an inmate.” Regardless, as explained (see dissenting op. at 536 n. 2, 122 N.Y.S.3d at 220 n. 2, 144 N.E.3d at 964 n. 2), the 
Model Penal Code reference was added for nuance, not as the source for the commonly understood and leading definition of 
“act.” Nor does the majority’s reference to our State’s Penal Code assist in resolving the definitional question presented by 
the RSSL, a civil statute. Although Penal Law §§ 15.00(1) and (2) distinguish between “act” as a “bodily movement” and 
“voluntary act” as “a bodily movement performed consciously as a result of effort or determination” (Penal Law §§ 15.00[1], 
[2]), we have “interpreted [the definition of “act” in section 15.00(1)] to mean the actus reus or ‘wrongful deed that 
comprises the physical components of a crime and that generally must be coupled with mens rea to establish criminal 
liability’ ” (People v. McKnight, 16 N.Y.3d 43, 48, 917 N.Y.S.2d 594, 942 N.E.2d 1019 [2010], quoting People v. Rosas, 8 
N.Y.3d 493, 496 n. 2, 836 N.Y.S.2d 518, 868 N.E.2d 199 [2007] [other citation omitted] ). Similarly, the definition of “act” 
in Model Penal Code § 1.13 is not “independently important” and is rather meant to have “influence upon the meaning of 
important Code provisions” (MPC Part I Commentaries, vol. 1, at 210). “[The definition’s] validity is, therefore, best 
appraised in the specific context of the Code provisions where the term[ ] appear[s]” (id.). The definition of “act” and its 
accompanying distinctions contained in the Penal Law and the Model Penal Code must therefore be viewed in the particular 
context of criminal law, namely to distinguish between actus reus and mens rea. That distinction is wholly unrelated to our 
interpretation of a word contained in the RSSL, a civil pension benefit statute. Indeed, nothing in RSSL 607–c (a) or the 
statutory framework suggest that the legislature intended to align the meaning of the RSSL with terms as defined in the Penal 
Law.
 

B.

Apart from the absence of support for the majority’s interpretation of the express language of RSSL 607–c, the statutory 
scheme further demonstrates the error in the majority’s reasoning. “It is a well-settled principle of statutory construction that 
a statute or ordinance must be construed as a whole and that its various sections must be considered together and with 
reference to each other” (People v. Mobil Oil Corp., 48 N.Y.2d 192, 199, 422 N.Y.S.2d 33, 397 N.E.2d 724 [1979] [internal 
citations *538 omitted] ). We have an “obligation to harmonize the various provisions of related statutes and to construe them 
in a way that renders them internally compatible” (Matter of Aaron J., 80 N.Y.2d 402, 407–408, 590 N.Y.S.2d 843, 605 
N.E.2d 330 [1992], citing Mobil Oil Corp., 48 N.Y.2d at 199–200, 422 N.Y.S.2d 33, 397 N.E.2d 724; **966 ***222 Gaden 
v. Gaden, 29 N.Y.2d 80, 86, 323 N.Y.S.2d 955, 272 N.E.2d 471 [1971]; McKinney’s Cons Laws of NY, Book 1, Statutes §§ 
97, 98). Further, “[a]ll parts of a statute must be harmonized with each other as well as with the general intent of the whole 
statute, and effect and meaning must, if possible, be given to the entire statute and every part and word thereof” (People v. 
Pabon, 28 N.Y.3d 147, 152, 42 N.Y.S.3d 659, 65 N.E.3d 688 [2016], quoting McKinney’s Cons Laws of NY, Book 1, 
Statutes § 98[a]; see also, e.g., People v. Williams, 4 N.Y.3d 535, 538, 797 N.Y.S.2d 35, 829 N.E.2d 1203 [2005] [declining 
to treat a peace officer as an ordinary citizen in the arrest context because it would render the legislature’s purposefully drawn 
differences in arrest powers as between the two meaningless] ).
 
The legislature provided for a two-track disability scheme: (1) an ordinary disability retirement allowance under RSSL 605 
available for members with 10 years of service or those who have suffered an accident without reference to years of service, 
which generally provides for 1/3 of the officer’s final average salary; and (2) a performance-of-duty disability retirement 
allowance under RSSL 607–c which provides 75% of the member’s final average salary, regardless of years of service.4 
Thus, we must interpret the statute in a manner that furthers the clear legislative intent to provide a more generous retirement 
allowance under RSSL 607–c for a particular class of incapacitation-causing events, to be distinguished from the 
circumstances permitting for ordinary disability benefits under RSSL 605 which, with exceptions not relevant here, are 
available after 10 years of service. The majority’s interpretation undermines this legislative goal by expanding the scope of 
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POD benefits, injecting tension in a statutory scheme structured to provide ordinary disability benefits as a default, and 
enhanced POD benefits on a more limited basis (see, e.g., *539 Retirement and Social Security Law §§ 605, 607–c [b], 607–c 
[c]). Analyzing the word “act” in the context of the overall RSSL disability benefits scheme, wherein the legislature provided 
for varying sums of disability retirement allowances, lends further support to the conclusion that “act” is intended to mean 
only volitional conduct.
 

C.

Although I conclude that the word “act” as used in RSSL 607–c (a) may plainly be interpreted to refer solely to volitional 
conduct, the majority’s view that the word unambiguously includes involuntary physical movement is based on a patchwork 
of secondary sources that are anything but clear. Even if “act” could be considered ambiguous in light of the terms of the 
statute and legislative scheme, any doubt as to the intended meaning of the word is put to rest by the legislative history of 
POD benefits, and makes clear that the legislature did not intend the enhanced pay benefit of RSSL 607–c (a) to apply when 
an officer is incapacitated from an inmate’s nonvolitional conduct, as in this proceeding.
 
“In analyzing a statute [ ], courts look to [its] spirit and purpose, and the objectives of the enactors must be kept in mind” 
(Matter of Albano v. Kirby, 36 N.Y.2d 526, 530–531, 369 N.Y.S.2d 655, 330 N.E.2d 615 [1975], citing Hogan, 18 N.Y.2d at 
335, 274 N.Y.S.2d 881, 221 N.E.2d 546). Of course, where there is ambiguity, “we may examine the statute’s legislative 
history” ( **967 ***223 Roberts v. Tishman Speyer Props., L.P., 13 N.Y.3d 270, 286, 890 N.Y.S.2d 388, 918 N.E.2d 900 
[2009], citing Majewski v. Broadalbin–Perth Cent. School Dist., 91 N.Y.2d 577, 583, 673 N.Y.S.2d 966, 696 N.E.2d 978 
[1998]).
 
“These principles of statutory construction assume particular significance where ... the Legislature has spoken to an issue 
simultaneously in separate laws, sometimes cross-referencing them, and has repeatedly adopted and amended pertinent 
provisions piecemeal throughout decades” (Matter of Sutka v. Conners, 73 N.Y.2d 395, 403–404, 541 N.Y.S.2d 191, 538 
N.E.2d 1012 [1989]). “Literal meanings of words are not to be adhered to or suffered to ‘defeat the general purpose and 
manifest policy intended to be promoted’ ” (Matter of Petterson v. Daystrom Corp., 17 N.Y.2d 32, 38, 268 N.Y.S.2d 1, 215 
N.E.2d 329 [1966], quoting People v. Ryan, 274 N.Y. 149, 152, 8 N.E.2d 313 [1937] [other citations omitted] ).
 
Section 607–c was passed in 1999 after two other provisions, RSSL 507–b and 507–c, were enacted to provide POD 
disability benefits to correctional officers. In 1996, RSSL 507–b was the first of the three bills passed. It provided POD 
disability retirement benefits to state correctional officers. The legislative *540 history of that bill shows that the intent of the 
legislature was to provide benefits to officers “who become physically or mentally incapacitated as a result of an injury 
sustained in the performance or discharge of their official duties” (Mem. of State of N.Y. Executive Chamber, Bill Jacket, L. 
1996, ch. 722, at 5). What prompted the passage of this legislation was the growth of the inmate population in state prisons, 
which resulted in “a system that [wa]s being operated at 133 percent of capacity” (Mem. of Support, Bill Jacket, L. 1996, ch. 
722, at 4). The memorandum in support noted that “[t]he strain and tension created by this situation has manifested itself in 
an increase of altercations between inmates and between inmates and officers,” leading “officers [to] have [ ] to retire 
because the injuries they sustained prevent them from performing the duties of the job” (id.). As the Governor’s approval 
memorandum states, enhanced benefits were warranted because correctional officers “must come into daily contact with 
certain persons who are dangerous, profoundly anti-social, and who pose a serious threat to their health and safety” (Gov. 
Approval Mem. No 129, Bill Jacket, L. 1996, ch. 722, at 5).
 
Shortly thereafter, RSSL 507–c was passed in 1997 to provide POD disability benefits to New York City correctional 
officers, and RSSL 607–c soon followed in 1999 to cover county correctional officers. The language in RSSL 607–c (a) 
virtually mirrors the language in RSSL 507–b (a) and 507–c (a).5

 
“[T]he [l]egislature intended that [RSSL] 607–c provide the same benefits to county employees, who serve in the same 
capacity and face the same dangers resulting from increased altercations among inmates and between inmates and correction 
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officers, as those provided by [RSSL] 507–b” (Matter of Parish v. DiNapoli, 89 A.D.3d 1315, 1317, 934 N.Y.S.2d 516 [3d 
Dept. 2011], citing Senate Mem in Support, 1999 McKinney’s Session Laws of NY, at 2015–2016; see also Matter of 
Naughton v. DiNapoli, 127 A.D.3d 137, 140–141, 4 N.Y.S.3d 740 [3d Dept. 2015] [using and comparing legislative history 
of sections 507–b and 607–c to determine if the legislature *541 intended to cover certain **968 ***224 injuries] ). The 
legislative history for both these sections broadly shows an intent to extend the same benefits provided by RSSL 507–b to the 
relevant correctional officers in each corresponding bill. For example, RSSL 507–c was intended to provide disability 
retirement benefits to city correctional officers in recognition “that every correction member works, performs the same 
duties, and faces the same dangers and risks on a daily basis” and “granting [city] officers this benefit would remedy the 
present inequity [between state and city officers]” (Letter from Sen. Ceasar Trunzo, Bill Jacket, L. 1997, ch. 622, at 4). This 
expansion of benefits was necessary because city correction officers “work with dangerous inmates in a hostile work 
environment on a daily basis” (Letter from William Kwasnicki, Bill Jacket, L 1997, ch 622, at 14). Similarly, the Budget 
Report for RSSL 607–c directly stated that “[s]ponsors of the legislation claim that county ... correctional officers should be 
entitled to the same disability benefits as their counterparts in state service” and referenced the 1996 bill that passed section 
507–b (Budget Report, Bill Jacket, L. 1999, ch. 639, at 6). Further, the Sponsor’s justification for the bill acknowledged that 
correctional officers are “constantly exposed to violence, assault, transmissible disease and other life threatening situations” 
(Sponsor’s Mem, Bill Jacket, L. 1999, ch. 639, at 4).
 
As the legislative history reveals, the legislature intended the enhanced POD disability benefit to address increased risks to 
correction officers due to their daily interactions with an inmate population the legislature viewed as dangerous and 
anti-social.6 Put another way, the legislature provided a generous disability retirement benefit in recognition of the fact that 
correction officers work in an unsafe environment and may suffer career-ending injuries due to interactions with inmates.
 
The majority fails to persuade with its comparison to RSSL 607–c (f), which provides for POD benefits to officers employed 
in Westchester County for incapacitating injuries proximately caused by “an intentional or reckless act of any civilian 
visiting, or otherwise present at, *542 an institution under the jurisdiction of such county” (Retirement and Social Security 
Law § 607–c [f]). The majority asserts that this section demonstrates that the legislature uses limiting language when it 
intends to narrow the meaning of “act” (majority op. at 526–527, 122 N.Y.S.3d at 213–14, 144 N.E.3d at 957–58). I agree, 
but the limiting language found in that section—“an intentional or reckless act”—only applies to volitional conduct, which is 
not the same as intentional conduct. Volitional conduct sometimes but not always intends the result while intentional conduct 
seeks to achieve a particular result. Thus, RSSL 607–c (f) does not support the majority’s view, but instead confirms my 
interpretation of RSSL 607–c (a), because 607–c (f) presumes that the acts at issue are volitional.
 
Significantly, now, under the majority view, an inmate misstep may result in payment of POD benefits. This is not what the 
legislature intended. No less troubling, under the majority’s definition, if an inmate faints and falls on a correction officer the 
fall would be an “act” that could serve as the basis for POD benefits (cf. **969 ***225 Matter of Laurino v. DiNapoli, 132 
A.D.3d 1057, 17 N.Y.S.3d 792 [3d Dept. 2015] [denying POD benefits to correctional officer injured while assisting an 
inmate who collapsed during a seizure because the legislature did not contemplate this situation as an “act of any inmate” 
falling within the meaning of section 507–b (a)] ). The majority’s interpretation is also in contravention of the legislative 
purpose to provide generous pension benefits because of the injuries attendant to dangers faced by correction officers in 
maintaining order among prisoners (see Sponsor’s Mem, Bill Jacket, L. 1996, ch. 722, at 4 [justifying the necessity of POD 
benefits to compensate officers for the “increase of altercations between inmates and between inmates and officers”]; Letter 
from Danny Donohue, Bill Jacket, L 1990, ch 639, at 20 [supporting the passage of POD benefits because correctional 
officers “are charged with front line law enforcement and the supervision of prisoners in county jails and are constantly 
exposed to violence, assault, transmissible diseases and other life threatening situations”]; see generally Laurino, 132 A.D.3d 
1057, 17 N.Y.S.3d 792).
 
In sum, the majority’s interpretation is unsupported by the common understanding that an “act” is an “expression of will or 
purpose” (Black’s Law Dictionary 25 [6th ed 1990]. Moreover, the majority fails to properly consider the legislative scheme, 
“the spirit and purpose” of the statute, and “the objectives of [its] enactors” (Albano, 36 N.Y.2d at 530–531, 369 N.Y.S.2d 
655, 330 N.E.2d 615, citing *543 Hogan, 18 N.Y.2d at 335, 274 N.Y.S.2d 881, 221 N.E.2d 546; see also Riley, 95 N.Y.2d at 
463, 719 N.Y.S.2d 623, 742 N.E.2d 98, quoting McKinney’s Cons Laws of NY, Book 1, Statutes § 92[a] at 177). The 
intended effect of the operation of the two-track disability benefits statutory scheme, as explained by the legislative history of 
RSSL 607–c, is to provide enhanced POD benefits to mitigate the effects of disabling injuries caused in an inherently 
dangerous prison environment. Thus, for purposes of RSSL 607–c POD benefits, an “act” means volitional conduct, not, as 
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the majority concludes, “any conduct originating from an inmate’s internal processes, including volitional and nonvolitional 
movements” (majority op. at 527, 122 N.Y.S.3d at 214, 144 N.E.3d at 958).7

 

III.

Under the proper interpretation of RSSL 607–c (a) as I have described, it is readily apparent that petitioner failed to **970 
***226 satisfy her burden to show her entitlement to POD benefits. According to the testimony from petitioner and her 
co-officer, the inmate was unable to stand and, therefore, fell as she attempted to descend from the vehicle due to her 
allegedly intoxicated or drug-induced condition. Section 607–c does not encompass injuries resulting from this type of 
inmate slip and fall, which was involuntary and in no way volitional. Indeed, the inmate did not manifest the type of 
dangerous, anti-social characteristics that lead to incapacitating *544 injuries to correction officers that the legislature sought 
to mitigate with an RSSL 607–c (a) POD disability benefit.
 
I would affirm the Appellate Division because the Comptroller’s decision is not irrational, or based on an erroneous 
determination of law, and there is record support for the Comptroller’s conclusion that any disability was not the result of an 
act of an inmate within the meaning of RSSL 607–c (a).
 

Judges Fahey, Garcia and Wilson concur, Judge Wilson in a concurring opinion; Judge Rivera dissents in an opinion in 
which Chief Judge DiFiore and Judge Stein concur.

Judgment reversed, with costs, and matter remitted to the Appellate Division, Third Department, with directions to remand to 
respondents for further proceedings in accordance with the opinion herein.
 

All Citations

34 N.Y.3d 520, 144 N.E.3d 953, 122 N.Y.S.3d 209, 2019 N.Y. Slip Op. 08518

Footnotes

1 Each statute requires “an act of any inmate” or “any act of any inmate.” It does not appear that the legislature distinguished 
between “an act” and “any act.” Apart from this difference, the legislature incorporated the same language into each subsequent 
statute.

2 The Seventh Edition of Black’s Law was published in 1999, the year section 607–c was enacted. The definition provided therein is 
the same as in the current, Eleventh Edition (Black’s Law Dictionary [11th ed 2019], act). The dissent relies on the Sixth Edition, 
which, published in 1990, was the current edition when sections 63–a and 507–b were enacted, and defines an “act” as requiring 
the “actor’s will” (dissenting op at 534–35, 122 N.Y.S.3d at 219–20, 144 N.E.3d at 963–64). But that definition cites to the 
definition in the Restatement (Second) of Torts, which differs from the commonly understood meaning of “act” because the 
Restatement definition is intended to ensure that tort liability be imposed only with respect to volitional acts (see Restatement 
[Second] of Torts § 2, Reporter’s Note, Comment a [“some outward manifestation of the defendant’s will is necessary to the 
existence of an act which can subject him to liability” (emphasis added) ] ). Moreover, as the dissent points out (dissenting op. at 
536, 122 N.Y.S.3d at 220, 144 N.E.3d at 964), the Sixth Edition, in defining the word “involuntary,” uses the term “involuntary 
act”—demonstrating that, even when the Sixth Edition was published, it was commonly understood that acts can be involuntary 
(Black’s Law Dictionary 827 [6th ed 1990] ).
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3 Penal Law § 15.00(2) defines “voluntary act” as “a bodily movement performed consciously as a result of effort or determination.” 
Section 15.00(5) defines “to act” as “either to perform an act or to omit to perform an act.”

4 Contrary to the dissent’s suggestion (dissenting op. at 537, 122 N.Y.S.3d at 221, 144 N.E.3d at 965), we are not saying that the 
Retirement and Social Security Law incorporates the Penal Law’s definition of “act.” The Penal Law definition nonetheless 
establishes that the legislature was aware of—and indeed drafted—a broad definition of the word “act.”

* The consistent use of passive words in the legislative history also lends support to our belief that the legislature meant to provide 
benefits for inmates’ nonvolitional acts. In addition to the use of the passive “come into contact with,” rather than a more active 
phrase, the legislative history also relies on phrases like “exposed to” and “sustains” – language that conspicuously lacks the 
affirmative nature one would expect if the legislature intended to only include volitional acts of inmates.

1 The majority’s reliance on the Seventh Edition of Black’s Law Dictionary as the relevant dictionary definition at the time section 
607–c was enacted (majority op at 525–26, 525–26 n. 2, 122 N.Y.S.3d at 212–13, 212–13 n. 2, 144 N.E.3d at 956–57, 956–57 n. 2) 
is misplaced. RSSL 507–b and 507–c, on which 607–c was based, were passed in 1996 and 1997, respectively (see infra), in other 
words, prior to the publication of the Seventh Edition. The majority and I agree that the term “act” in these three RSSL sections 
carry the same meaning. Therefore, the relevant dictionary definition for purposes of analyzing RSSL 607–c is that which is 
provided in Black’s Sixth Edition. The Sixth Edition’s citation to the Restatement (Second) of Torts also does not change the 
definition offered from one encapsulating the commonly understood meaning of “act” to a specialized meaning only relevant in 
tort law. The citation to the Restatement (Second) of Torts follows only after the first definition of “[d]enotes external 
manifestation of actor’s will” and not any other secondary or clarifying definitions and explanations afterwards (see Black’s Law 
Dictionary 25 [6th ed 1990] ). Furthermore, the definition of “act” goes on to define various specific acts in particular legal 
contexts, such as a “criminal act” or a “private act” (see id. at 25–26), suggesting that the main definition that I quote is meant to be 
the general and common understanding of the word “act.” Regardless, as I discuss, the definition of “act” has continued to focus on 
the volitional nature of the conduct. It is irrelevant that the Sixth Edition, or any dictionary for that matter, defines “involuntary” or 
“fall” as an “act,” as noted by the majority. Those definitions do not contemplate the will of the actor or the conduct, but rather 
describe the occurrence of the event itself. In this appeal, we must ascertain the definition intended by the legislature, which used 
the word “act” to mean some conduct on the part of inmates, not merely their presence at or the nonvolitional triggering of a 
particular incident.

2 While the majority is correct that the Seventh and Eleventh Editions of Black’s Law Dictionary quote the Model Penal Code’s 
definition of “act,” the inclusion of that quotation was new in the Seventh Edition. As the editors explain, such quotes are meant to 
“round out the treatment of various terms” and were picked due to their “temporal and geographic range, aptness, and insight” 
(Black’s Law Dictionary x [7th ed 1999] ). In the Eleventh Edition, the editors further clarified that “[m]ost quotations are included 
because they provide information or nuances that would not otherwise be available within the strict confines of a traditional 
definition” (Black’s Law Dictionary xxxi [11th ed 2019] ). Thus, the quotation to the Model Penal Code is best understood as 
illustrating an unfamiliar definition of the word “act,” rather than its general, commonly understood meaning.

3 As the majority acknowledges, the Seventh and Eleventh Editions of Black’s Law Dictionary contain the same definitions (see 
Black’s Law Dictionary 833, 1569 [7th ed 1999] ) (majority op. at 525 n. 2, 122 N.Y.S.3d at 211–12 n. 2, 144 N.E.3d at 956–57 n. 
2).

4 POD benefits are reduced by any benefit payable under the Workers’ Compensation Law (see RSSL 64[a]), but according to the 
State, POD benefits are still more favorable notwithstanding the reduction.
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5 As the majority notes, the adoption in RSSL 507–b (a) and 507–c (a) of “an act of any inmate” rather than “any act of any inmate” 
as found in section 607–c is a difference without distinction for our purposes (majority op. at 525 n. 1, 122 N.Y.S.3d at 211 n. 1, 
144 N.E.3d at 956 n. 1).

6 As this Court recognizes, “[c]orrection officers are tasked with the formidable and critical responsibility of protecting the safety of 
inmates and coworkers while maintaining order in correctional facilities” (Rivera v. State of New York, 34 N.Y.3d 383, 385, 119 
N.Y.S.3d 749, 142 N.E.3d 641 [decided today], citing Arteaga v. State, 72 N.Y.2d 212, 217, 532 N.Y.S.2d 57, 527 N.E.2d 1194 
[1988]).

7 The concurrence posits a strained interpretation of RSSL 607–c (a) as providing “two separate paths by which an officer may 
demonstrate the entitlement to recovery under the statute” (concurring op at 528, 122 N.Y.S.3d at 214, 144 N.E.3d at 958). On one 
hand, if correct, this reading removes the performance of duty requirement from path two and grants benefits for all injuries 
resulting from an act of an inmate, no matter if such injuries were not sustained in the performance of an officer’s duties and 
ultimately defeating the purpose of POD benefits. On the other hand, if we assume that injury resulting from any act of any inmate 
can only be sustained in the performance of a correction officer’s duties, this reading would render the distinction itself 
superfluous. If path one encompasses all disabling injuries caused by the conduct of an inmate and sustained by an officer while 
performing their duties, including injuries resulting from the nonvolitional acts of inmates, then there is no need for the second path 
of recovery for volitional acts because all disabling injuries are included within the first path. Moreover, if the legislature intended 
to provide an enhanced disability benefit to officers injured while working in a correctional environment and without regard to 
whether an inmate acted or not, as the concurrence suggests in its interpretation of the legislative history (see concurring op at 
530-31, 122 N.Y.S.3d at 216-17, 144 N.E.3d at 960-61), the legislature simply would have omitted the phrase “any act of any 
inmate” and expressly allowed POD benefits to apply when an officer is injured in the performance of their duties.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney’s Consolidated Laws of New York Annotated
Election Law (Refs & Annos)

Chapter Seventeen. Of the Consolidated Laws (Refs & Annos)
Article 17. Protecting the Elective Franchise (Refs & Annos)

Title 2. John R. Lewis Voting Rights Act of New York (Refs & Annos)
McKinney’s Election Law § 17-204

§ 17-204. Definitions

Effective: July 1, 2023

Currentness

For the purposes of this title:
 

1. “At-large” method of election means a method of electing members to the governing body of a political subdivision: (a) in 
which all of the voters of the entire political subdivision elect each of the members to the governing body; (b) in which the 
candidates are required to reside within given areas of the political subdivision and all of the voters of the entire political 
subdivision elect each of the members to the governing body; or (c) that combines at-large elections with district-based 
elections, unless the only member of the governing body of a political subdivision elected at-large holds exclusively 
executive responsibilities. For the purposes of this title, at-large method of election does not include ranked-choice voting, 
cumulative voting, and limited voting.
 

2. “District-based” method of election means a method of electing members to the governing body of a political subdivision 
using a districting or redistricting plan in which each member of the governing body resides within a district or ward that is a 
divisible part of the political subdivision and is elected only by voters residing within that district or ward, except for a 
member of the governing body that holds exclusively executive responsibilities.
 

3. “Alternative” method of election means a method of electing members to the governing body of a political subdivision 
using a method other than at-large or district-based, including, but not limited to, ranked-choice voting, cumulative voting, 
and limited voting.
 

4. “Political subdivision” means a geographic area of representation created for the provision of government services, 
including, but not limited to, a county, city, town, village, school district, or any other district organized pursuant to state or 
local law.
 

5. “Protected class” means a class of eligible voters who are members of a race, color, or language-minority group.
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5-a. “Language minorities” or “language-minority group” means persons who are American Indian, Asian American, 
Alaskan Natives or of Spanish heritage.
 

6. “Racially polarized voting” means voting in which there is a divergence in the candidate, political preferences, or electoral 
choice of members in a protected class from the candidates, or electoral choice of the rest of the electorate.
 

7. “Federal voting rights act” means the federal Voting Rights Act of 1965, 52 U.S.C. § 10301 et seq., as amended.
 

8. The “civil rights bureau” means the civil rights bureau of the office of the attorney general.
 

9. “Government enforcement action” means a denial of administrative or judicial preclearance by the state or federal 
government, pending litigation filed by a federal or state entity, a final judgment or adjudication, a consent decree, or similar 
formal action.
 

10. “Deceptive or fraudulent device, contrivance, or communication” means one that contains false information pertaining to: 
(a) the time, place, and manner of any election; (b) the qualifications or restrictions on voter eligibility for such election; or 
(c) a statement of endorsement by any specifically named person, political party, or organization.
 

Credits

(Added L.2022, c. 226, § 4, eff. July 1, 2023.)
 

McKinney’s Election Law § 17-204, NY ELEC § 17-204
Current through L.2024, chapters 1 to 202. Some statute sections may be more current, see credits for details.
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https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=52USCAS10301&originatingDoc=NA87DC900F2DE11EC856AD9661119171A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IFD12ED00F1-EA11ECB991C-99EE0F11AC3)&originatingDoc=NA87DC900F2DE11EC856AD9661119171A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


§ 17-206. Prohibitions on voter disenfranchisement, NY ELEC § 17-206

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

McKinney’s Consolidated Laws of New York Annotated
Election Law (Refs & Annos)

Chapter Seventeen. Of the Consolidated Laws (Refs & Annos)
Article 17. Protecting the Elective Franchise (Refs & Annos)

Title 2. John R. Lewis Voting Rights Act of New York (Refs & Annos)
McKinney’s Election Law § 17-206

§ 17-206. Prohibitions on voter disenfranchisement

Effective: July 1, 2023

Currentness

1. Prohibition against voter suppression. (a) No voting qualification, prerequisite to voting, law, ordinance, standard, practice, 
procedure, regulation, or policy shall be enacted or implemented by any board of elections or political subdivision in a 
manner that results in a denial or abridgement of the right of members of a protected class to vote.
 

(b) A violation of paragraph (a) of this subdivision shall be established upon a showing that, based on the totality of the 
circumstances, members of a protected class have less opportunity than the rest of the electorate to elect candidates of their 
choice or influence the outcome of elections.
 

2. Prohibition against vote dilution. (a) No board of elections or political subdivision shall use any method of election, having 
the effect of impairing the ability of members of a protected class to elect candidates of their choice or influence the outcome 
of elections, as a result of vote dilution.
 

(b) A violation of paragraph (a) of this subdivision shall be established upon a showing that a political subdivision:
 

(i) used an at-large method of election and either: (A) voting patterns of members of the protected class within the political 
subdivision are racially polarized; or (B) under the totality of the circumstances, the ability of members of the protected class 
to elect candidates of their choice or influence the outcome of elections is impaired; or
 

(ii) used a district-based or alternative method of election and that candidates or electoral choices preferred by members of 
the protected class would usually be defeated, and either: (A) voting patterns of members of the protected class within the 
political subdivision are racially polarized; or (B) under the totality of the circumstances, the ability of members of the 
protected class to elect candidates of their choice or influence the outcome of elections is impaired; or
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(c) For the purposes of demonstrating that a violation of paragraph (a) of this subdivision has occurred, evidence shall be 
weighed and considered as follows: (i) elections conducted prior to the filing of an action pursuant to this subdivision are 
more probative than elections conducted after the filing of the action; (ii) evidence concerning elections for members of the 
governing body of the political subdivision are more probative than evidence concerning other elections; (iii) statistical 
evidence is more probative than non-statistical evidence; (iv) where there is evidence that more than one protected class of 
eligible voters are politically cohesive in the political subdivision, members of each of those protected classes may be 
combined; (v) evidence concerning the intent on the part of the voters, elected officials, or the political subdivision to 
discriminate against a protected class is not required; (vi) evidence that voting patterns and election outcomes could be 
explained by factors other than racially polarized voting, including but not limited to partisanship, shall not be considered; 
(vii) evidence that sub-groups within a protected class have different voting patterns shall not be considered; (viii) evidence 
concerning whether members of a protected class are geographically compact or concentrated shall not be considered, but 
may be a factor in determining an appropriate remedy; and (ix) evidence concerning projected changes in population or 
demographics shall not be considered, but may be a factor, in determining an appropriate remedy.
 

3. In determining whether, under the totality of the circumstances, a violation of subdivision one or two of this section has 
occurred, factors that may be considered shall include, but not be limited to: (a) the history of discrimination in or affecting 
the political subdivision; (b) the extent to which members of the protected class have been elected to office in the political 
subdivision; (c) the use of any voting qualification, prerequisite to voting, law, ordinance, standard, practice, procedure, 
regulation, or policy that may enhance the dilutive effects of the election scheme; (d) denying eligible voters or candidates 
who are members of the protected class to processes determining which groups of candidates receive access to the ballot, 
financial support, or other support in a given election; (e) the extent to which members of the protected class contribute to 
political campaigns at lower rates; (f) the extent to which members of a protected class in the state or political subdivision 
vote at lower rates than other members of the electorate; (g) the extent to which members of the protected class are 
disadvantaged in areas including but not limited to education, employment, health, criminal justice, housing, land use, or 
environmental protection; (h) the extent to which members of the protected class are disadvantaged in other areas which may 
hinder their ability to participate effectively in the political process; (i) the use of overt or subtle racial appeals in political 
campaigns; (j) a significant lack of responsiveness on the part of elected officials to the particularized needs of members of 
the protected class; and (k) whether the political subdivision has a compelling policy justification that is substantiated and 
supported by evidence for adopting or maintaining the method of election or the voting qualification, prerequisite to voting, 
law, ordinance, standard, practice, procedure, regulation, or policy. Nothing in this subdivision shall preclude any additional 
factors from being considered, nor shall any specified number of factors be required in establishing that such a violation has 
occurred.
 

4. Standing. Any aggrieved person, organization whose membership includes aggrieved persons or members of a protected 
class, organization whose mission, in whole or in part, is to ensure voting access and such mission would be hindered by a 
violation of this section, or the attorney general may file an action against a political subdivision pursuant to this section in 
the supreme court of the county in which the political subdivision is located.
 

5. Remedies. (a) Upon a finding of a violation of any provision of this section, the court shall implement appropriate 
remedies to ensure that voters of race, color, and language-minority groups have equitable access to fully participate in the 
electoral process, which may include, but shall not be limited to:
 

(i) a district-based method of election;
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(ii) an alternative method of election;
 

(iii) new or revised districting or redistricting plans;
 

(iv) elimination of staggered elections so that all members of the governing body are elected on the same date;
 

(v) reasonably increasing the size of the governing body;
 

(vi) moving the dates of regular elections to be concurrent with the primary or general election dates for state, county, or city 
office as established in section eight of article three or section eight of article thirteen of the constitution, unless the budget in 
such political subdivision is subject to direct voter approval pursuant to part two of article five or article forty-one of the 
education law;
 

(vii) transferring authority for conducting the political subdivision’s elections to the board of elections for the county in 
which the political subdivision is located;
 

(viii) additional voting hours or days;
 

(ix) additional polling locations;
 

(x) additional means of voting such as voting by mail;
 

(xi) ordering of special elections;
 

(xii) requiring expanded opportunities for voter registration;
 

(xiii) requiring additional voter education;
 

(xiv) modifying the election calendar;
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(xv) the restoration or addition of persons to registration lists; or
 

(xvi) retaining jurisdiction for such period of time on a given matter as the court may deem appropriate, during which no 
redistricting plan shall be enforced unless and until the court finds that such plan does not have the purpose of diluting the 
right to vote on the basis of protected class membership, or in contravention of the voting guarantees set forth in this title, 
except that the court’s finding shall not bar a subsequent action to enjoin enforcement of such redistricting plan.
 

(b) The court shall consider proposed remedies by any parties and interested non-parties, but shall not provide deference or 
priority to a proposed remedy offered by the political subdivision. The court shall have the power to require a political 
subdivision to implement remedies that are inconsistent with any other provision of law where such inconsistent provision of 
law would preclude the court from ordering an otherwise appropriate remedy in such matter.
 

6. Procedures for implementing new or revised districting or redistricting plans. The governing body of a political 
subdivision with the authority under this title and all applicable state and local laws to enact and implement a new method of 
election that would replace the political subdivision’s at-large method of election with a district-based or alternative method 
of election, or enact and implement a new districting or redistricting plan, shall undertake each of the steps enumerated in this 
subdivision, if proposed subsequent to receipt of a NYVRA notification letter, as defined in subdivision seven of this section, 
or the filing of a claim pursuant to this title or the federal voting rights act.
 

(a) Before drawing a draft districting or redistricting plan or plans of the proposed boundaries of the districts, the political 
subdivision shall hold at least two public hearings over a period of no more than thirty days, at which the public is invited to 
provide input regarding the composition of the districts. Before these hearings, the political subdivision may conduct 
outreach to the public, including to non-English-speaking communities, to explain the districting or redistricting process and 
to encourage public participation.
 

(b) After all draft districting or redistricting plans are drawn, the political subdivision shall publish and make available for 
release at least one draft districting or redistricting plan and, if members of the governing body of the political subdivision 
would be elected in their districts at different times to provide for staggered terms of office, the potential sequence of such 
elections. The political subdivision shall also hold at least two additional hearings over a period of no more than forty-five 
days, at which the public shall be invited to provide input regarding the content of the draft districting or redistricting plan or 
plans and the proposed sequence of elections, if applicable. The draft districting or redistricting plan or plans shall be 
published at least seven days before consideration at a hearing. If the draft districting or redistricting plan or plans are revised 
at or following a hearing, the revised versions shall be published and made available to the public for at least seven days 
before being adopted.
 

(c) In determining the final sequence of the district elections conducted in a political subdivision in which members of the 
governing body will be elected at different times to provide for staggered terms of office, the governing body shall give 
special consideration to the purposes of this title, and it shall take into account the preferences expressed by members of the 
districts.
 

7. Notification requirement and safe harbor for judicial actions. Before commencing a judicial action against a political 
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subdivision under this section, a prospective plaintiff shall send by certified mail a written notice to the clerk of the political 
subdivision, or, if the political subdivision does not have a clerk, the governing body of the political subdivision, against 
which the action would be brought, asserting that the political subdivision may be in violation of this title. This written notice 
shall be referred to as a “NYVRA notification letter” in this title. For actions against a school district or any other political 
subdivision that holds elections governed by the education law, the prospective plaintiff shall also send by certified mail a 
copy of the NYVRA notification letter to the commissioner of education.
 

(a) A prospective plaintiff shall not commence a judicial action against a political subdivision under this section within fifty 
days of sending to the political subdivision a NYVRA notification letter.
 

(b) Before receiving a NYVRA notification letter, or within fifty days of mailing of a NYVRA notification letter, the 
governing body of a political subdivision may pass a resolution affirming: (i) the political subdivision’s intention to enact and 
implement a remedy for a potential violation of this title; (ii) specific steps the political subdivision will undertake to 
facilitate approval and implementation of such a remedy; and (iii) a schedule for enacting and implementing such a remedy. 
Such a resolution shall be referred to as a “NYVRA resolution” in this title. If a political subdivision passes a NYVRA 
resolution, such political subdivision shall have ninety days after such passage to enact and implement such remedy, during 
which a prospective plaintiff shall not commence an action to enforce this section against the political subdivision. For 
actions against a school district, the commissioner of education may order the enactment of a NYVRA resolution pursuant to 
the commissioner’s authority under section three hundred five of the education law.
 

(c) If the governing body of a political subdivision lacks the authority under this title or applicable state law or local laws to 
enact or implement a remedy identified in a NYVRA resolution, or fails to enact or implement a remedy identified in a 
NYVRA resolution, within ninety days after the passage of the NYVRA resolution, or if the political subdivision is a covered 
entity as defined under section 17-210 of this title, the governing body of the political subdivision shall undertake the steps 
enumerated in the following provisions:
 

(i) The governing body of the political subdivision may approve a proposed remedy that complies with this title and submit 
such a proposed remedy to the civil rights bureau. Such a submission shall be referred to as a “NYVRA proposal” in this title.
 

(ii) Prior to passing a NYVRA proposal, the political subdivision shall hold at least one public hearing, at which the public 
shall be invited to provide input regarding the NYVRA proposal. Before this hearing, the political subdivision may conduct 
outreach to the public, including to non-English-speaking communities, to encourage public participation.
 

(iii) Within forty-five days of receipt of a NYVRA proposal, the civil rights bureau shall grant or deny approval of the 
NYVRA proposal.
 

(iv) The civil rights bureau shall only grant approval to the NYVRA proposal if it concludes that: (A) the political 
subdivision may be in violation of this title; (B) the NYVRA proposal would remedy any potential violation of this title; (C) 
the NYVRA proposal is unlikely to violate the constitution or any federal law; (D) the NYVRA proposal would not diminish 
the ability of protected class members to participate in the political process and to elect their preferred candidates to office; 
and (E) implementation of the NYVRA proposal is feasible.
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(v) If the civil rights bureau grants approval, the NYVRA proposal shall be enacted and implemented immediately, 
notwithstanding any other provision of law, including any other state or local law.
 

(vi) If the political subdivision is a covered entity as defined under section 17-210 of this title, the political subdivision shall 
not be required to obtain preclearance for the NYVRA proposal pursuant to such section upon approval of the NYVRA 
proposal by the civil rights bureau.
 

(vii) If the civil rights bureau denies approval, the NYVRA proposal shall not be enacted or implemented. The civil rights 
bureau shall explain the basis for such denial and may, in its discretion, make recommendations for an alternative remedy for 
which it would grant approval.
 

(viii) If the civil rights bureau does not respond, the NYVRA proposal shall not be enacted or implemented.
 

(d) A political subdivision that has passed a NYVRA resolution may enter into an agreement with the prospective plaintiff 
providing that such prospective plaintiff shall not commence an action pursuant to this section against the political 
subdivision for an additional ninety days. Such agreement shall include a requirement that either the political subdivision 
shall enact and implement a remedy that complies with this title or the political subdivision shall pass a NYVRA proposal 
and submit it to the civil rights bureau.
 

(e) If, pursuant to a process commenced by a NYVRA notification letter, a political subdivision enacts or implements a 
remedy or the civil rights bureau grants approval to a NYVRA proposal, a prospective plaintiff who sent the NYVRA 
notification letter may, within thirty days of the enactment or implementation of the remedy or approval of the NYVRA 
proposal, demand reimbursement for the cost of the work product generated to support the NYVRA notification letter. A 
prospective plaintiff shall make the demand in writing and shall substantiate the demand with financial documentation, such 
as a detailed invoice for demography services or for the analysis of voting patterns in the political subdivision. A political 
subdivision may request additional documentation if the provided documentation is insufficient to corroborate the claimed 
costs. A political subdivision shall reimburse a prospective plaintiff for reasonable costs claimed, or in an amount to which 
the parties mutually agree. The cumulative amount of reimbursements to all prospective plaintiffs, except for actions brought 
by the attorney general, shall not exceed forty-three thousand dollars, as adjusted annually to the consumer price index for all 
urban consumers, United States city average, as published by the United States department of labor. To the extent a 
prospective plaintiff who sent the NYVRA notification letter and a political subdivision are unable to come to a mutual 
agreement, either party may file a declaratory judgment action to obtain a clarification of rights.
 

(f) Notwithstanding the provisions of this subdivision, in the event that the first day for designating petitions for a political 
subdivision’s next regular election to select members of its governing board has begun or is scheduled to begin within thirty 
days, or in the event that a political subdivision is scheduled to conduct any election within one hundred twenty days, a 
plaintiff alleging any violation of this title may commence a judicial action against a political subdivision under this section, 
provided that the relief sought by such a plaintiff includes preliminary relief for that election. Prior to or concurrent with 
commencing such a judicial action, any such plaintiff shall also submit a NYVRA notification letter to the political 
subdivision. In the event that a judicial action commenced under this provision is withdrawn or dismissed for mootness 
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because the political subdivision has enacted or implemented a remedy or the civil rights bureau has granted approval of a 
NYVRA proposal pursuant to a process commenced by a NYVRA notification letter, any such plaintiff may only demand 
reimbursement pursuant to this subdivision.
 

8. Coalition claims permitted. Members of different protected classes may file an action jointly pursuant to this title in the 
event that they demonstrate that the combined voting preferences of the multiple protected classes are polarized against the 
rest of the electorate.
 

Credits

(Added L.2022, c. 226, § 4, eff. July 1, 2023.)
 

McKinney’s Election Law § 17-206, NY ELEC § 17-206
Current through L.2024, chapters 1 to 202. Some statute sections may be more current, see credits for details.
End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney’s Consolidated Laws of New York Annotated
Election Law (Refs & Annos)

Chapter Seventeen. Of the Consolidated Laws (Refs & Annos)
Article 17. Protecting the Elective Franchise (Refs & Annos)

Title 2. John R. Lewis Voting Rights Act of New York (Refs & Annos)
McKinney’s Election Law § 17-218

§ 17-218. Attorneys’ fees

Effective: July 1, 2023

Currentness

In any action to enforce any provision of this title, the court shall allow the prevailing plaintiff party, other than the state or 
political subdivision thereof, a reasonable attorneys’ fee, litigation expenses including, but not limited to, expert witness fees 
and expenses as part of the costs. A plaintiff will be deemed to have prevailed when, as a result of litigation, the defendant 
party yields much or all of the relief sought in the suit. Prevailing defendant parties shall not recover any costs, unless the 
court finds the action to be frivolous, unreasonable, or without foundation.
 

Credits

(Added L.2022, c. 226, § 4, eff. July 1, 2023.)
 

McKinney’s Election Law § 17-218, NY ELEC § 17-218
Current through L.2024, chapters 1 to 202. Some statute sections may be more current, see credits for details.
End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney’s Consolidated Laws of New York Annotated
Town Law (Refs & Annos)

Chapter 62. Of the Consolidated Laws (Refs & Annos)
Article 4. Town Boards

McKinney’s Town Law § 60

§ 60. Town board constituted

Effective: August 17, 2022

Currentness

1. In every town the supervisor and the town council members shall constitute the town board and shall be vested with all the 
powers of such a town and shall possess and exercise all the powers and be subject to all the duties now or hereafter imposed 
by law upon town boards and town boards of health within such towns; but it is not intended to extend the power of said 
boards or officers within the limits of any incorporated village or city, or in any manner to abridge or interfere with the power 
and authority of the officers of any such village or city within its corporate limits, except as otherwise provided by law.
 

2. In any town in which a town justice serves as a member of the town board, such town justice shall continue to serve as a 
member of the town board until the expiration of their term. Thereafter any town justice shall not be a member of the town 
board and a town council member shall be elected as a member of such town board in place of such town justice except as 
otherwise provided by the town board by resolution adopted pursuant to the provisions of section sixty-a of this article.
 

Credits

(Added L.1976, c. 739, § 2. Amended L.1981, c. 123, § 3; L.2022, c. 513, § 18, eff. Aug. 17, 2022.)
 

Notes of Decisions (9)

McKinney’s Town Law § 60, NY TOWN § 60
Current through L.2024, chapters 1 to 202. Some statute sections may be more current, see credits for details.
End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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