IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
Consolidated Civil Action

RALEIGH WAKE CITIZENS
ASSOCIATION, et al.,
Plaintiffs,
V. No. 5:15-CV-156-D
WAKE COUNTY BOARD OF ELECTIONS,

Defendant.

CALLA WRIGHT, et al.,
Plaintiffs,
No. 5:13-CV-607-D

V.

STATE OF NORTH CAROLINA, et al.,

N N N N N e Nt e o’

Defendants.

ORDER
On December 10, 2015, the court held the pretrial conference. The court APPROVES the
attached pretrial order that the parties submitted. In addition, as discussed in open court, in light of
the agreement that the plaintiffs and legislative movants reached concerning the production of
documents and this court’s order of December 3, 2015 [D.E. 63], the legislative movants need not
file the privilege log referenced in that order.
SO ORDERED. This {0 day of December 2015.

ﬁ‘ P A!\JVM
J S C. DEVER III

Chief United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
Consolidated Civil Action

RALEIGH WAKE CITIZENS
ASSOCIATION, et al.

Plaintiffs,

V.

WAKE COUNTY BOARD
OF ELECTIONS,

Defendant.

CALLA WRIGHT, et al.,
Plaintiffs,

V.

THE STATE OF NORTH CAROLINA,
etal,,

Defendants.

PRE-TRIAL ORDER

.Appearances: Southern Coalition for Social Justice, Durtham NC

Anita S. Earls
Allison J. Riggs

George E. Eppsteiner, for Plaintiffs

No. 5:15-cv-156

No. 5:13-cv-607

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, Raleigh NC

Charles F. Marshall

Matthew B. Tynan for Defendant

L STIPULATIONS

A. The parties stipulate that all the parties are properly before the Court.
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B. The parties stipulate that the Court has jurisdiction of the parties and of the
subject matter.

C. The parties stipulate that all the parties have been correctly designated.

D. The parties cannot stipulate that there is no question as to misjoinder or non-
joinder of parties. This will be discussed in the contentions section below.

E. Facts

1. Wright Plaintiff Calla Wright is a registered voter in Wake County who lives
at 613 Cooper Road, Raleigh NC 27610. Under the system established by
Session Law 2013-110, she will live and vote in District 4 and super-District
A.

2. Wright Plaintiff Willie J. Bethel is a registered voter in Wake County who
lives at 3101 Kingstree Court, Raleigh NC 27610. Under the system
established by Session Law 2013-110, she will live and vote in District 4 and
super-District A.

3. Wright Plaintiff Ajamu G. Dillahunt is a registered voter in Wake County who
lives at 2316 Keith Drive, Raleigh NC 27610. Under the system established
by Session Law 2013-110, he will live and vote in District 4 and super-
District A.

4. Wright Plaintiff Elaine E. Dillahunt is a registered voter in Wake County who
lives at 2316 Keith Drive, Raleigh NC 27610. Under the system established
by Session Law 2013-110, she will live and vote in District 4 and super-
District A.

5. Wright Plaintiff Lucinda H. Mackethan is a registered voter in Wake County
who lives at 3632 Lubbock Drive, Raleigh NC 27612. Under the system
established by Session Law 2013-110, she will live and vote in District 5 and
super-District A.

6. Wright Plaintiff Ann Long Campbell is a registered voter in Wake County
who lives at 1117 Baslow Brook Court, Raleigh NC 27614. Under the system
established by Session Law 2013-110, she will live and vote in District 1 and
super-District B.

7. Wright Plaintiff Concerned Citizens for African-American Children
(CCAAC) is non-partisan, non-profit corporation, incorporated in the state of
North Carolina.
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8. RWCA and Wright Plaintiff Raleigh Wake Citizens Association (RWCA) is
non-partisan, non-profit corporation, incorporated in the state of North
Carolina.

9. RWCA Plaintiff Jannet B. Barnes is a registered voter in Wake County who
lives at1609 Cotton Drive, Knightdale, NC 27545. Under the system
established by Session Law 2015-4, she will live and vote in District 4 and
super-District A.

10. RWCA and Wright Plaintiff Beverley S. Clark is a registered voter in Wake
County who lives at 719 Graham Street, Raleigh, NC 27605. Under the
system established by Session Law 2015-4, she will live and vote in District 3
and super-District A.

11. RWCA and Wright Plaintiff William B. Clifford is a registered voter in Wake
County who lives at 1113 Lands End Court, Raleigh, NC 27606. Under the
system established by Session Laws 2013-110 and 2015-4, he will live and
vote in District 3 and super-District A.

12. RWCA Plaintiff Brian Fitzsimmons a registered voter in Wake County who
lives at 2941 Landing Falls Lane, Raleigh, NC 27616. Under the system
established by Session Law 2015-4, he will live and vote in the District 3.

13. RWCA and Wright Plaintiff Greg Flynn is a registered voter in Wake County
who lives at 2826 Barmettler Street, Raleigh, NC 27607. Under the system
established by Session Laws 2013-110 and 2015-4, he will live and vote in
District 3 and super-District A.

14. RWCA Plaintiff Dustin Matthew Ingalls is a registered voter in Wake County
who lives at 101 Topsail Common Drive, Apt. 106, Knightdale, NC 27545.
Under the system established by Session Law 2015-4, he will live and vote in
District 4 and super-District A.

15. RWCA and Wright Plaintiff Amy T. Lee is a registered voter in Wake County
who lives at 1215 Ivy Lane, Raleigh, NC 27609. Under the system established
by Session Laws 2013-110 and 2015-4, she will live and vote in District 3.

16. RWCA Plaintiffs Ervin Portman and Susan Portman are registered voters in
Wake County who live at 101 Fern Bluff Way, Cary, NC 27518. Under the
system established by Session Law 2015-4, they will live and vote in District
6.

17. RWCA Plaintiff Jane C. Rogers is a registered voter in Wake County who
lives at 3016 Woodgreen Drive, Raleigh, NC 27607. Under the system
established by Session Law 2015-4, she will live and vote in super-District A.
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18. RWCA and Wright Plaintiffs Barbara D. Vandenbergh and John G.
Vandenbergh are registered voters in Wake County who live at 3424
Huckabay Circle, Raleigh, NC 27612. Under the system established by
Session Laws 2013-110 and 2015-4, they will live and vote in super-District
A,

19. RWCA and Wright Plaintiff Amygayle (“Amy”) Womble is a registered voter
in Wake County who lives at 2700 N. Mayview Road, Raleigh, NC 27607.
Under the systems established by Session Laws 2013-110 and 2015-4, she
will live and vote in District 3 and super-District A.

20. RWCA Plaintiff PERRY WOODS is a registered voter in Wake County who
lives at 3237 Glenridge Dr., Raleigh, NC 27604. Under the system established
by Session Law 2015-4, he will live and vote in the District 4 and super-
District A.

21. Defendant Wake County Board of Elections is a distinct legal entity, with an
office in Wake County, NC, created by state statute and empowered by state
law with the responsibility of administering elections for the Wake County
Board of County Commissioners and Wake County Board of Education.

The parties intend to file a stipulation, as soon as possible, establishing even more
undisputed facts, particularly as they relate to legislative history, election results, voter statistics,
among others, which will simplify the presentation of evidence. The parties will attempt to have
that stipulation filed prior to the pre-trial conference.

F. Legal Issues

1. Whether the electoral districts established by Session Law 2013-110, for the
election of the Wake County Board of Education and S.L. 2015-4 for the
election of the Wake County Board of Education violates the one-person, one-
vote requirement established by the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.

2. Whether the electoral districts established by Session Law 2013-110, for the
election of the Wake County Board of County Commissioners and S.L. 2015-
4 for the election of the Wake County Board of Education violates the one-
person, one-vote requirement established by Article I, Section 19, of the North
Carolina Constitution.

3. Whether District 4, as established by Session Law 2015-4, to be used as an
election district for the Wake County Board of County Commissioners
violates the rights of Plaintiffs to be free from racial classifications, in
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violation of the Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution.

G. Factual Issues

1. Whether race predominated in the drawing of District 4, as adopted in S.L.
2015-4.

2. Ifrace did predominate in the drawing of District 4, as adopted in 2015,
whether the history of electoral success of candidates of choice of black voters
in elections for the Wake County Commission and other offices demonstrates
that the use of race was not necessary to comply with the Voting Rights Act.

IL. CONTENTIONS

A. Plaintiffs’ Contentions
1. Facts

a. In 2011, as mandated by law, the Board of Education engaged in a post-
decennial census redistricting, and enacted a new 9 single-member district
plan with an overall deviation of 1.66%.

b. Although not required by law, in June of 2011 the Board of County
Commissioners adopted by resolution a new set of residence districts, each
comprised of only whole precincts, to take account of population shifts
within the county.

c. The overall deviation in the 7-single member districts in the challenged
plans is 7.11%.

d. The overall deviation in the 2 super districts in the challenged plans is
9.8%.

e. District 4 in S.L. 2015-4 is drawn to be 54.3% black voting age
population.

f. Black voters in Wake County have enjoyed significant success in electing
candidates of their choice in county-wide elections and in non-majority
black districts.

2. Factual Issues
a. In 2013, following the failure of conservatives to regain control of the

Wake County school board after the 201 1redistricting, in a highly unusual
process, the General Assembly enacted a local bill restructuring the Board
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of Education, changing it from a 9 single-member district plan to one with
7 single-member districts and 2 super districts.

b. In 2015, shortly after Democrats swept the Board of Commissioners
elections in November 2014, in a highly unusual process, the General
Assembly enacted a local bill restructuring the Board of County
Commissioners, changing from a system in which 7 representatives are
elected county-wide from residence districts, to the identical 7-2 system
adopted in 2013 for the school board.

c. The population deviations in the 7- single member and 2-super-district
plans in S.L. 2013-110 and S.L. 2015-4 were caused by the legislature’s
desire to create a partisan advantage for Republican voters, to target and
disadvantage incumbents on the Board of Education who were registered
Democrats, and to give unequal, greater weight to the votes of suburban
and rural Wake County voters compared to that of urban Wake County
voters.

d. Districts in both the numbered and super district plans were
underpopulated and overpopulated so as to advantage rural and suburban
voters over urban voters.

g. Districts in both the numbered and super district plans were also
underpopulated and overpopulated so as to advantage Republican voters,
and the candidates they support, over Democratic voters and the
candidates those voters support.

h. District 4 is not geographically compact.

i. District 4’s lines disregard traditional redistricting criteria, including
keeping precincts whole and respecting communities of interest.

j. District 4 was intentionally drawn to be a majority-black district.

k. The shape and composition of District 4 cannot be explained on grounds
other than race.

3. Misjoinder
Plaintiffs’ position is that given the Fourth Circuit’s ruling in the Wright appeal, Wright v.
North Carolina, 787 F.3d 256, 261 n. 2, 262 (4th Cir. May 27, 2015), there is no question as to

misjoinder or non-joinder of the parties. Plaintiffs sued other parties in both the Wright and
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RWCA case, including various state legislators, believing they were proper parties, but based on

the Fourth Circuit’s ruling, those additional parties have been dismissed from both cases.

4. Legal Issues

c.

Whether, by creating an election system that unjustifiably weights the vote
of some voters in the county much more heavily than the vote of other
voters in the county, S.L. 2013-110 (the Wake County Board of Education
redistricting plan) and S.L. 2015-4 (the Wake County Board of County
Commissioners redistricting plan) violates the one-person, one-vote
requirement established by the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.

Whether, by creating an election system that unjustifiably weights the vote
of some voters in the county much more heavily than the vote of other
voters in the county, S.L. 2013-110 (the Wake County Board of Education
redistricting plan) and S.L. 2015-4 (the Wake County Board of County
Commissioners redistricting plan) violates the one-person, one-vote
requirement established by Article I, Section 19, of the North Carolina
Constitution.

Whether the deviations in S.L. 2013-110 and S.L. 2015-4 were motivated
by arbitrary, discriminatory, bad faith, or unevenly applied justifications,
and thus violate the Equal Protection Clause of the Fourteenth
Amendment of the United States Constitution.

Whether the deviations in S.L. 2013-110 and S.L. 2015-4 were motivated
by arbitrary, discriminatory, bad faith, or unevenly applied justifications,
and thus violate Article I, Section 19, of the North Carolina Constitution.

Whether the state legislature had a compelling governmental interest for
using race as a predominant motive in the drawing of District 4 in S.L.
2015-4.

Whether Section 2 of the Voting Rights Act compelled the creation of a
majority-black district in Wake County.

Whether the state legislature narrowly tailored the drawing of District 4 in
S.L. 2015-4 to advance a compelling governmental interest.

B. Defendant’s Contentions

7

Case 5:13-cv-00607-D Document 71 Filed 12/10/15 Page 8 of 65




Defendant is presenting a limited defense in this action. It was named as Defendant by
reason of its obligation to implement the new electoral districts enacted by the North Carolina
General Assembly for the election of the Wake County Board of Education and Wake County
Board of County Commissioners. Neither the Attorney General, Members of the General
Assembly, nor any other interested organization has sought to defend the constitutionality of
these electoral districts.

Defendant does not take a position regarding what the electoral districts for the Board of
Education or the Board of County Commissioners should be. That is a political question. But
the question of the constitutionality of the districts could expose Defendant to indirect impacts.
Plaintiffs could seek to recover attorneys’ fees from Defendant if they are successful. Further, if
the use of partisanship in drawing districts within a 10 percent maximum population deviation is
unconstitutional, Defendant could face litigation after any redistricting decision by a political
body that result in similar deviations among districts.

To mitigate those potential practical and economic impacts while remaining neutral on
what the preferred districts should be, Defendant has authorized a limited defense of the
constitutionality of the Enacted Districts that will be largely limited to eliciting fact testimony
through cross-examination and arguing the sufficiency of Plaintiffs’ evidence against the
governing legal principles. Defendant does not intend to separately defend the political or legal
interests of the General Assembly.

Against this backdrop, Defendant contends the following:

1. One person, one vote claims.

(a) Plaintiffs’ “one person, one vote” claims under the Federal and North Carolina

Constitutions fail because Plaintiffs cannot carry their burden to prove that redistricting plans
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enacted by Session Laws 2013-110 and 2015-4 (“Enacted Districts™) are the product of bad faith,
arbitrariness, or invidious discrimination. Partisan motivations, even if proved, are not sufficient
to establish a constitutional violation with respect to electoral districts within a maximum
population deviation of 10 percent. Any other result would require the Court to do what the
Supreme Court has refused to do in traditional political gerrymandering cases—fashion and
apply a discernable standard to resolve allegations of partisanship in redistricting plans. The fact
that Plaintiffs can draw a “better plan” or a plan that follows traditional districting criteria in a
manner that they prefer is similarly insufficient to establish a federal or state constitutional
violation on this record.

(b)  Because the Board of Education elections are nonpartisan, Plaintiffs’ evidence
focusing on “policy” bias must also fail. There is no evidence that a specific policy preference
related to the School Board is a proxy for political party. In any event, policy preferences are
even more fleeting and difficult to evaluate and isolate as proxies for voting patterns than
partisan bias.

(¢)  Plaintiffs’ claim that the Enacted Districts favor non-Raleigh voters at the expense
of Raleigh voters is not sufficient to establish a constitutional violation. This case does not
contain the same direct evidence of legislative intent as in Larios v. Cox. Nor do the Enacted
Districts move large numbers of electoral seats from one area of the county to another. Rather,
Districts A and B simply divide the county into two districts and each elects a single
representative to the Board of County Commissioners and Board of Education, respectively.

2. Racial Gerrymandering Claim. Plaintiffs’ racial gerrymandering claim with
respect to District 4 in the RWCA action fails because Plaintiffs cannot carry their burden to

prove that race was the predominant factor motivating the legislature in the creation of District 4.
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Plaintiffs have no direct evidence of legislative motivations establishing race as a predominant
factor. Plaintiffs’ circumstantial evidence, at best, proves that there were other non-racial
potential factors informing the creation of District 4, including political motivations. Plaintiffs’
racial gerrymandering claim also conflicts with the failure of certain Plaintiffs to allege a racial
gerrymandering claim in the Wright action.

3. Joinder. The Attorney General is a necessary party whose joinder is required to
this action pursuant to Rules 19(a) and 12(b)(7) of the Federal Rules of Civil Procedure. The
Attorney General has a duty to defend the constitutionality of statutes in all actions in which the
State, or its agencies and officers have an interest, and the failure to dol so impede its interest in
discharging that duty. The Attorney General has historically discharged this duty and even
informed this Court during the Wright action that it intended to intervene in the event the State of
North Carolina and the legislative defendants were dismissed as parties (which they were).

III. EXHIBITS

The parties’ joint exhibit list is attached as Appendix A. The exhibit list is numbered
sequentially, with a designation of which party is offering the exhibit. There are no authenticity
or admissibility objections to any of the exhibits.

IV.  DESIGNATION OF PLEADINGS AND DISCOVERY MATERIALS

1. Complaint in Wright et al. v. State of North Carolina et al., filed August 22, 2013

2. Amended Complaint in Raleigh Wake Citizens Ass’n et al. v. The Wake County
Board of Elections, filed June 5, 2015

3. Answer to Complaint in Wright et al. v. State of North Carolina et al., filed

November 4, 2013
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4. Answer to Amended Complaint in Raleigh Wake Citizens Ass'n et al. v. The Wake

County Board of Elections, filed August 3, 2015

V. WITNESSES

A. Plaintiffs

Name Address Proposed Testimony

Dr. Jowei Chen Department of Political Science Political Scientist. Will testify that
University of Michigan the deviations in the plans were
5700 Haven Hall

Anthony Fairfax

Rev. Earl Johnson

Amy Womble

Brian Fitzsimmons

Jannet Barnes

505 South State Street
Ann Arbor, MI 48109-104

CensusChannel LLC
4410 E. Claiborne Square
Suite 334

Hampton, VA 23666

14100 Renaissance Lane
# 201
Raleigh, NC 27614

2700 N. Mayview Road
Raleigh, NC 27607

2941 Landing Falls Lane
Raleigh, NC 27616

1609 Cotton Drive
Knightdale, NC 27545
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motivated by partisan purpose and that
race predominated in the drawing of
District 4 in the 7-member plan

Demographer and redistricting
expert. Will testify about the
demographics, compactness and
political performance of prior,
enacted, and alternative plans

President of Raleigh Wake Citizens
Association. Will testify about
history of Wake School Board
elections and policies; effects of SB
181

Plaintiff. Will testify to opposition
of Wake County voters to SB 325; to
misalignment between school
assignment zones and school board
electoral districts

Plaintiff. Will testify to
abnormalities in the legislative
process for SB 181; opposition of
Wake County voters to SB 181

Plaintiff. Will testify to the
predominant use of race in the
construction of District 4, including
how the district as drawn ignores
compactness and communities of
interest; ability of black voters to -
elect their candidates of choice in
Wake County
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Tom Jenson

Sen. Josh Stein

Sen. Dan Blue

Rep. Rosa Gill

2912 Highwoods Blvd
Suite 201
Raleigh, NC 27604

North Carolina Senate
16 W. Jones Street
Room 1113

Raleigh, NC 27601-2808

North Carolina Senate
16 W. Jones Street
Room 1129

Raleigh, NC 27601-2808

North Carolina House of Rep.

16 W. Jones Street

- Room 1303

Rep. Darren Jackson

Wake Co. County
Commissioner
James West

Wake Co. County
Commissioner
John Burns

Wake Co. Bd. of
Education Member
Bill Fletcher

Wake Co. Bd. of
Education Member

Raleigh, NC 27601-1096

North Carolina House of Rep.

16 W. Jones Street
Room 1013
Raleigh, NC 27601-1096

2401 Sanderford Road
Raleigh, NC 27610

6629 Battleford Drive
Raleigh, NC 27613

126 Castlewood Drive
Cary, NC 27511

3220 Birnamwood Road
Raleigh, NC 27607
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Methodology and results of 2015
polling of Wake County voters on
SB 181

Facts surrounding the passage of SB
325in 2013 and SB 181 in 2015, and
rebutting legislative justifications
proffered for the bills

Facts surrounding the passage of SB
325in 2013 and SB 181 in 2015, and
rebutting legislative justifications
proffered for the bills; ability of
black voters to elect their candidates
of choice in Wake County

Facts surrounding the passage of SB
325in 2013 and SB 181 in 2015, and
rebutting legislative justifications
proffered for the bills; alternative
map offered in 2015

Facts surrounding the passage of SB
325 in 2013 and SB 181 in 2015;
rebutting legislative justifications
proffered for the bills

History and functioning of Wake
BoCC,; ability of black voters to elect
their candidates of choice in Wake
County; rebutting legislative
justifications proffered for SB 181;
effects of SB 181

Rebutting legislative justifications
proffered for SB 181 in 2015

History and functioning of Wake
School Board, rebutting legislative
justifications for SB 325 in 2013;
effects of SB 325

Rebutting legislative justifications
proffered SB 325 in 2013; effects of
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Christine Kushner

Yevonne Brannon 113 Lands End Court
Raleigh, NC 27606

SB 325

History of Wake School Board
elections; effects of SB 325

Defendants do not object to the proffering of any of the witnesses on Plaintiffs’ witness

Proposed Testimony

list.
B. Defendants
Name ‘ Address
Gary Sims 337 S Salisbury St.
Raleigh, NC 27601
Brian Ratledge 337 S Salisbury St.

Raleigh, NC 27601

Rep. Paul Stam 300 N. Salisbury Street
Raleigh, NC 27601

Executive Director of the Wake Co.
Board of Elections. Will testify on
issues regarding various statistical
data maintained by the Defendant,
including but not limited to voter
registration statistics, district maps,
election results, and other election-
related data.

Chairman of the Wake Co.

Board of Elections. Will testify
regarding the lack of knowledge of,
or participation by, the Board of
Elections in the consideration or
enactment of SB 325 and SB 181

Would testify regarding the intent of
the General Assembly in enacting
SB 325 and SB 181

Plaintiffs do not object to the proffering of Mr. Sims and Mr. Rutledge, but do object to

the potential proffering of Rep. Stam, who is on Defendant’s “May Call,” list, not Defendant’s

“Will Call” list. Defendant has indicated that it has no current arrangement with Rep. Stam

about his willingness to waive legislative privilege/immunity.

Rep. Stam has asserted legislative privilege and immunity in resisting document

discovery sought from Plaintiffs. His counsel has stated his belief that such privilege/immunity

is both testimonial and evidentiary. Legislators’ Motion to Quash, Case No. 5:15-cv-156, Dkt.

Nos. 41 and 42 (Nov. 4, 2015). If Rep. Stam were to decide to waive that testimonial and
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evidentiary privilege at this late date, after discovery has closed, after resisting discovery sought
by Plaintiffs on the grounds of legislative privilege, and specifically after asserting he had a
testimonial privilege such that he could not be deposed, Plaintiffs would be enormously
prejudiced. As such, Plaintiffs would object to the testimony of Rep. Stam if Defendants attempt

to call him as a witness.

VI. TRIAL TIME ESTIMATES

The Court has set aside 3 days for trial, and the parties anticipate that trial will take that

entire 3 days.
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Respectfully submitted this 7th day of December, 2015.

/s/ Allison J. Riggs

Anita S. Earls

Allison J. Riggs

George E. Eppsteiner
SOUTHERN COALITION FOR SOCIAL JUSTICE
1415 W. Highway 54, Suite 101
Durham, NC 27707

Telephone: 919-323-3380
Facsimile: 919-323-3942
anita@southerncoalition.org
allison@southerncoalition.org
george@southerncoalition.org

Counsel for Plaintiffs

/s/ Charles F. Marshall

Charles F. Marshall

Matthew B. Tynan

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.
1600 Wells Fargo Capitol Center
150 Fayetteville Street

Raleigh, NC 27601
cmarshall@brookspierce.com
mtynan@brookspierce.com

Counsel for Defendant Wake County Board
of Elections
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CERTIFICATE OF SERVICE
This is to certify that the undersigned has on this day hand-delivered the foregoing
Proposed Pretrial Order in the above-titled action to the Clerk of the Court.
This the 7™ day of December, 2015.

/s/ Charles F. Marshall
Charles F. Marshall

Counsel for Defendant
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Appendix A
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