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ORDER!

This matter appears before the Court on the pending Motions for
Preliminary Injunction filed in the above-stated cases concerning the legality of

the State of Georgia’s newly adopted redistricting plans. APA Doc. No. [39],

I In the interest of judicial economy, the Court issues a single order that will be filed
by the Clerk in each of the above-stated cases. The Court’s issuance of this single order
does not imply or reflect any intention of the court to consolidate these cases under
Federal Rule of Civil Procedure 42 or otherwise.

For reference, the following citations are used for support for each of the findings
below:

Citation Document Type
APA Doc. No. [ ] Docket entry from Alpha Phi Alpha
Grant Doc. No. [ ] Docket entry from Grant

Pendergrass Doc. [ ] Docket entry from Pendergrass

Tr. Transcript of the preliminary injunction hearing held
February 7-14, 2022 in all three cases and filed at APA
Doc. Nos. [106-117]; Grant Doc. Nos. [68-79];
Pendergrass Doc. Nos. [73-75, 77-85].

DX Defendants” Exhibits
APAX Alpha Phi Alpha Plaintiffs” Exhibits
GPX Grant/Pendergrass Plaintiffs” Exhibits
APA Stip. Alpha Phi Alpha joint stipulated facts filed at APA
Doc. No. [94]
Grant Stip. Grant joint stipulated facts filed at Grant Doc. No. [56]

Pendergrass Stip. Pendergrass joint stipulated facts filed at Pendergrass
Doc. No. [63]
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Grant Doc. No. [19], Pendergrass Doc. No. [32]. In considering this important
matter, the Court has had the benefit of thousands of pages of briefing and
evidence, as well as the testimony of numerous fact and expert witnesses the
Court observed over a six-day hearing on this matter. After careful review and
consideration, the Court finds that while the plaintiffs have shown that they
are likely to ultimately prove that certain aspects of the State’s redistricting
plans are unlawful, preliminary injunctive relief is not in the public’s interest
because changes to the redistricting maps at this point in the 2022 election
schedule are likely to substantially disrupt the election process. As a result, the
Court will not grant the requests for preliminary injunctive relief.

The Court’s analysis proceeds as follows. First, the Court discusses
redistricting, voting rights law, and the factual and procedural backgrounds of
the above-stated actions. Second, the Court provides the relevant legal
standard and discusses the voting rights legislation and case law that guides
this Court’s analysis. Finally, the Court provides its findings of fact and
conclusions of law, which includes the Court’s credibility determinations of

expert witnesses as well as the Court’s analysis under the pertinent law.

10
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L BACKGROUND

Long ago, the United States Supreme Court in Yick Wo v. Hopkins, 118

U.S. 356, 370 (1886). described the “political franchise of voting” as “a
fundamental political right, [] preservative of all rights.” Our sister court in the
Northern District of Alabama therefore aptly expanded: “Voting is an
inviolable right, occupying a sacred place in the lives of those who fought to

rrm

secure the right and in our democracy, because it is “preservative of all rights.

People First of Ala. v. Merrill, 491 F. Supp. 3d 1076, 1091 (N.D. Ala. 2020)

(quoting Yick Wo, 118 U.S. at 370), appeal dismissed sub nom. People First of

Ala. v. Sec’y of State for Ala., No. 20-13695-GG, 2020 WL 7038817 (11th Cir.

Nov. 13, 2020), and appeal dismissed, No. 20-13695-GG, 2020 WL 7028611

(11th Cir. Nov. 16, 2020).

In the three cases before the Court, each set of Plaintiffs argues that their
voting rights have been violated by the redistricting plans recently adopted by
the State of Georgia in the wake of the 2020 Census. The Court thus approaches
this case “with caution, bearing in mind that these circumstances involve ‘one

of the most fundamental rights of . . . citizens: the right to vote.”” Ga. State Conf.

of NAACP v. Fayette Cnty. Bd. of Comm’rs, 775 F.3d 1336, 1345 (11th Cir. 2015)

(citations omitted).

11
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A. What Is Redistricting and Why Is It Necessary?

The country’s system of elections is based on the principle of “one

person, one vote” espoused by the Supreme Court in Baker v. Carr, 369 U.S.
186 (1962). As a result, and because our federal system of government is
representative when people are drawn into electoral districts, those districts

must have equal populations. Karcher v. Daggett, 462 U.S. 725, 730 (1983)

(“Article I, § 2 establishes a “high standard of justice and common sense’ for the
apportionment of congressional districts: ‘equal representation for equal

numbers of people.”” (quoting Wesberry v. Sanders, 376 U.S. 1, 18 (1964))).

Otherwise, the voting strength of people who live in districts with large
populations will be diluted compared to those who live in districts with smaller
populations. The Supreme Court has therefore held that in elections for
members of the United States House of Representatives, “the command of Art.
I, § 2 [of the Constitution], that Representatives be chosen ‘by the People of the
several States’ means that as nearly as is practicable one man’s vote in a
congressional election is to be worth as much as another’s.” Wesberry, 376 U.S.
at 7-8 (footnotes omitted) (citations omitted). This principle has also been

extended to state legislative bodies: “[A]s a basic constitutional standard, the

Equal Protection Clause requires that the seats in both houses of a bicameral

12
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state legislature must be apportioned on a population basis.” Reynolds v. Sims,

377 U.S. 533, 568 (1964).

The number of people who must be in a particular electoral district
depends on which legislative office the district is designed to cover. For
instance, the U.S. Constitution prescribes that for the House of Representatives,
“[tlhe Number of Representatives shall not exceed one for every thirty
Thousand, but each State shall have at Least one Representative.” U.S. Const.
art. I, §2, cl. 3. When district populations are not equal, the districts are
malapportioned. Because populations naturally shift and change over time,
district boundaries must be adjusted periodically to correct any
malapportionment. This “[r]ealignment of a legislative district’s boundaries to
reflect changes in population and ensure proportionate representation by
elected officials” is known as reapportionment or redistricting.

Reapportionment, Black’s Law Dictionary (11th ed. 2019) (citing U.S. Const. art.

I, §2, cl. 3); redistricting, Black’s Law Dictionary (11th ed. 2019). The U.S.

Constitution requires that reapportionment for members of the U.S. House of
Representatives occur every ten years, based on the Decennial Census. U.S.

Const. art. I, § 2, cl. 3; id., amend XIV, § 2. Likewise, the Georgia Constitution

13
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requires that the Senate and House districts of the General Assembly be
reapportioned after each Decennial Census. Ga. Const. art. III, § 2, § II.

B. Factual History

All of this explains why it was necessary, after the results of the 2020
Census became available, for the Georgia General Assembly to pass laws
reapportioning districts for the U.S. House of Representatives (SB 2EX), the
Georgia Senate (SB 1EX), and the Georgia House (HB 1EX). Each of these
provisions was signed into law by Governor Brian Kemp on December 30, 2021.
Plaintiffs” claims all stem from that redistricting process, but they do not claim
that the districts are malapportioned. Rather, their claims are based on the
alleged improper dilution of their votes tied to race.

Within hours of Governor Kemp signing SB 2EX, SB 1EX, and HB 1EX

into law, Plaintiffs in Alpha Phi Alpha v. Raffensperger, No. 1:21-cv-05337-SC]J

(Alpha Phi Alpha) and Pendergrass v. Raffensperger, No. 1:21-cv-05339-SC]J

(Pendergrass), filed suit. Ultimately, between December 30, 2021, and January

11, 2022, the three cases at issue here were filed against State of Georgia
officials, alleging these redistricting plans (collectively, the “Enacted Plans”)

violated Section 2 of the Voting Rights Act of 1965.

14
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The Alpha Phi Alpha Plaintiffs challenge certain State Senate and State
House districts in the Enacted Plans. Specifically, they challenge Senate
Districts 16, 17, and 23 in the Enacted State Senate Plan (SB 1EX), and House
Districts 74, 114, 117, 118, 124, 133, 137, 140, 141, 149, 150, 153, 154, and 155, in
the Enacted State House Plan (HB 1EX). APA Doc. No. [1], 49 64-66, 70-74. The
Alpha Phi Alpha Plaintiffs contend that the Enacted State Senate and House
Plans fail to include additional majority-minority districts (i.e., districts in
which the majority of the voting-age population is Black) that would give Black
voters the opportunity to elect their preferred candidates. Instead, they assert

Black voters have been heavily “packed” into certain districts and split up into

predominantly white districts (i.e., “cracked”) in other areas. See generally
APA Doc. No. [1].

The Grant v. Raffensperger, No. 1:22-cv-00122-SCJ (Grant) Plaintiffs,

likewise challenge the Enacted State Senate and House Plans. Specifically, the
Grant Plaintiffs challenge Senate Districts 10, 16, 17, 23, 24, 25, 28, 30, 34, 35 in
the Enacted State Senate Plan, and House Districts 61, 64, 69, 74,75,78,117,133,
142, 143, 144, 145, 147, and 149 in the Enacted State House Plan. Grant Doc.

No. [1], {9 41-44. They argue the General Assembly should have drawn three

15
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additional majority-minority State Senate districts and five State House

districts. See generally Grant Doc. No. [1].

Finally, the Pendergrass Plaintiffs, challenges certain congressional
districts in the Congressional Enacted Plan. Specifically, the Pendergrass
Plaintiffs challenge congressional Districts 3, 6, 11, 13, and 14. Pendergrass Doc.
No. [1], 9 35. The Pendergrass Plaintiffs allege that SB 2EX should have
included an additional majority-minority district in the western Atlanta
metropolitan area.

Each set of Plaintiffs contends these failures to draw additional majority-
minority districts violates Section 2 of the Voting Rights Act of 1965.

C. The Purpose of the Voting Rights Act and the Conduct It
Prohibits

“The Fifteenth Amendment was ratified in 1870, in the wake of the Civil
War. It provides that ‘[t]he right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on account of race,
color, or previous condition of servitude,” and it gives Congress the “power to

enforce this article by appropriate legislation.”” Shelby Cnty., Ala. v. Holder,

570 U.S. 529, 536 (2013). Even after the adoption of this amendment, however,
many discriminatory systems—including violence—were used to deprive

Blacks (among others) of their right to vote.

16
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One particularly extreme use of such violence took place on Sunday,
March 7, 1965 (“Bloody Sunday”). On that day, civil rights proponents began
marching from Selma, Alabama to Montgomery, Alabama for, among other
things, the right to vote. After crossing the Edmund Pettus Bridge, the marchers
were attacked by state troopers and civilians, an event that was televised across
America. The Bloody Sunday attack caused public outrage. See James D.

Wascher, Recognizing the 50th Anniversary of the Voting Rights Act, Fed.

Law., May 2015, at 41 (hereinafter, “Wascher”) (citing Richard H. Pildes,

Introduction, in The Future of the Voting Rights Act xi, (David L. Epstein, et al.,

eds., 2006)). Shortly thereafter, Congress passed the Voting Rights Act of 1965
(“VRA”). It was signed into law on August 6 of that year. Pub. L. No. 89-110,
79 Stat. 437 (1965) (codified as amended at 52 U.S.C. §§ 10301-10702). The VRA
was adopted specifically “[tjo enforce the fifteenth amendment to the
Constitution of the United States.” Id. Many commentators have “rightly called
[it] the most effective civil rights legislation ever adopted.” Wascher at 38; see

also Terrye Conroy, The Voting Rights Act of 1965: A Selected Annotated

Bibliography, 98 Law Libr. J. 663, 663 (2006) (stating that the VRA “is widely

considered one of the most important and successful civil rights laws ever

enacted”).

17
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While the VRA has been amended several times, as originally adopted,
Section 2 prohibited practices that denied or abridged the right to vote “on
account of” race or color. Section 4 contained an automatic trigger for the
review of new voting laws or practices adopted in certain locations that had a
history of using discriminatory voting tests or devices (such as poll taxes or
literacy requirements) (the “coverage formula”). The entire State of Georgia
was among these “covered jurisdictions.” Under Section 5, covered
jurisdictions were required to submit new voting procedures or practices for
prior approval (“preclearance”) by the Department of Justice or a district court
panel of three judges. See Wascher at 41. The VRA thus “employed

extraordinary measures to address an extraordinary problem.” Shelby Cnty.,

570 U.S. at 534.
In 2013, the Supreme Court held that the coverage formula was no longer

constitutional because it had not been reformulated since 1975. Shelby Cnty.,

570 U.S. at 538, 556-57. As a result, the State of Georgia is no longer a covered
jurisdiction. The current round of redistricting is the first to be done as a result

of a Decennial Census after the Shelby County ruling. Thus, this is the first time

in over fifty years in which Georgia has redistricted following the Decennial

Census without having to seek preclearance. But Shelby County “in no way

18
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affect[ed] the permanent, nationwide ban on racial discrimination in voting

found in § 2.” Shelby Cnty., 570 U.S. at 557. And it is Section 2 on which the

Plaintiffs in these three cases predicate their claims.

D. Timeline

Due to the serious time exigencies surrounding the fair and timely
resolution of these cases, including the provisions of Georgia’s election law that
set various deadlines applicable to the upcoming 2022 elections, the Court
moved expeditiously to hold a Rule 16 Status Conference on January 12, 2022.
APA Doc. No. [8]; Pendergrass Doc. No. [15].

Following the Status Conference, the Court set the following schedule
for briefing on motions to dismiss in all three matters: Motions to Dismiss were
due by 5:00 PM EST on January 14, 2022; Responses were due by 5:00 PM on
January 18; Replies were due by 5:00 PM on January 20. APA Doc. No. [37];
Grant Doc. No. [14]; Pendergrass Doc. No. [33].

The Court also set an expedited schedule for briefing on any motions for
preliminary injunction in all three matters: Motions for preliminary injunction
were due by 5:00 PM EST on January 13, 2022; Responses were due by 5:00 PM
EST on January 18; Replies were due by 5:00 PM EST on January 20. APA Doc.

No. [36]; Grant Doc. No. [15]; Pendergrass Doc. No. [35].

19
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The Court then scheduled a six-day preliminary injunction hearing with
deadlines for exchange of witnesses and exhibits, objections to witnesses and
exhibits, and stipulated facts to streamline the hearing process. APA Doc. No.
[55]; Grant Doc. No. [44]; Pendergrass Doc. No. [41]. The Court thereafter
entered expedited rulings, denying Defendants” Motions to Dismiss on January
28, 2022. APA Doc. No. [65]; Grant Doc. No. [44]; Pendergrass Doc. No. [43].

The coordinated hearing on the preliminary injunctions in all three cases
was held from February 7 through February 14, 2022. APA Doc. Nos. [106]-
[117]; Grant Doc. Nos. [68]-[79]; Pendergrass Doc. Nos. [73]-[75], [77]-[85].2

Related to the coordinated hearing and in accordance with the Court’s
orders setting deadlines, the parties filed stipulations, requests for judicial
notice, supplemental authority (and responses), and proposed findings and
conclusions of law,® which the Court has reviewed in conjunction with the

issuance of this Order.4 APA Doc. Nos. [61], [73], [94], [95], [98], [101], [119],

2 On February 8, 2022, the Court verbally granted the Motion for Leave to File Brief
as Amici Curiae in Support of Plaintiffs filed by Fair Districts Ga and the Election Law
Clinic at Harvard. APA Doc. No. [90]. The Amici Curiae brief has been fully
considered by the Court in rendering its decision.

3 In the interest of judicial economy, portions of the proposed findings of
fact/conclusions of law have been adopted and incorporated into this Order.

4 In addition, non-party, Fair Districts Ga and the Election Law Clinic at Harvard filed
a Motion for Leave to File Brief as Amici Curiae in Support of Plaintiffs. APA Doc.
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[120], [121], [123], [124]; Grant Doc. Nos. [39], [47], [56], [60], [61], [80], [81], [82];
Pendergrass Doc. Nos. [47], 54], [63], [66], [67], [69], [86], [87], [88].

The Court has also reviewed the entire record of each of the three cases
at issue, inclusive of the exhibits and evidence admitted during the coordinated

hearing. The pending preliminary injunction motions are now ripe for review.

II. LEGAL STANDARD

A. Preliminary Injunction

1. Eleventh Circuit

To obtain injunctive relief, Plaintiffs must demonstrate:

(1) a substantial likelihood of success on the merits;
(2) that irreparable injury will be suffered unless the
injunction issues; (3) the threatened injury to the
movant outweighs whatever damage the proposed
injunction may cause the opposing party; and (4) if
issued, the injunction would not be adverse to the
public interest.

Four Seasons Hotels & Resorts, B.V. v. Consorcio Barr, S.A., 320 F.3d 1205, 1210

(11th Cir. 2003); see also Parker v. State Bd. of Pardons and Paroles, 275 F.3d

1032, 1034-35 (11th Cir. 2001). Injunctive relief is an extraordinary and drastic

remedy and should not be granted unless the movant clearly establishes the

No. [90]. On February 8, 2022, the Court verbally granted the Motion. The Amici
Curiae brief has been fully considered by the Court in rendering its decision.
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burden of persuasion as to each of these four factors. Siegel v. LePore, 234 F. 3d

1163, 1176 (11th Cir. 2000); McDonald’s Corp. v. Robertson, 147 F.3d 1301, 1306

(11th Cir. 1998). Moreover, when a party seeks to affirmatively enjoin a state
governmental agency, requiring it to perform a certain action, the “case must
contend with the well-established rule that the Government has traditionally
been granted the widest latitude in the dispatch of its own affairs.” Martin v.

Metro. Atlanta Rapid Transit Auth., 225 F. Supp. 2d 1362, 1372 (N.D. Ga. 2002)

(citing Rizzo v. Goode, 423 U.S. 362, 378-79 (1976)). This rule “bars federal

courts from interfering with non-federal government operations in the absence
of facts showing an immediate threat of substantial injury.” Id. (quoting

Midgett v. Tri-Cnty. Metro. Dist. of Or., 74 F. Supp. 2d 1008, 1012 (D. Or. 1999);

citing Brown v. Bd. of Trs. of LaGrange Ind. Sch. Dist., 187 F.2d 20 (5th Cir.

1951)).5> The decision to grant preliminary injunctive relief is within the broad

discretion of the district court. Majd-Pour v. Georgiana Cmty. Hosp., Inc., 724

F.2d 901, 902 (11th Cir. 1984).

5 All decisions of the former Fifth Circuit entered prior to October 1, 1981, are binding
precedent in the Eleventh Circuit. Bonner v. City of Prichard, Ala., 661 F.2d 1206,
1209-10 (11th Cir. 1981).
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2. Recent Supreme Court Authority

Added to this mix is the recent Supreme Court order in Merrill v.
Milligan, 595 U.S. ---, 142 S. Ct. 879 (Feb. 7, 2022). Milligan involves challenges
under the United States Constitution and the VRA to Alabama’s recently

redrawn congressional electoral maps. See generally Milligan v. Merrill, Case

No. 2:21-cv-1530-AMM (N.D. Ala.) (three-judge court), consolidated with

Singleton v. Merrill, Case No. 2:21-cv-1291-AMM (N.D. Ala.) (three-judge

court). After an extensive evidentiary hearing, the three-judge court entered
preliminary injunctions enjoining the Alabama Secretary of State from
conducting congressional elections using those maps. Id. Doc. No. [107]. The
Alabama defendants applied to the United States Supreme Court for a stay of
the injunctive relief from those orders. Milligan, 142 S. Ct. at 879.6 The Supreme
Court granted the request and stayed, without opinion, the injunctions that
were issued by the three-judge court. See id. Chief Justice Roberts, as well as

Justices Kagan, Breyer, and Sotomayor, dissented. Id. at 882-89.

¢ Because the orders were issued by a three-judge court, all appellate review is by the
United States Supreme Court. 52 U.S.C. § 10306(c) (“The district courts of the United
States shall have jurisdiction of such actions which shall be heard and determined by
a court of three judges in accordance with the provisions of section 2284 of Title 28
and any appeal shall lie to the Supreme Court.”).
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Justice Kavanaugh, joined by Justice Alito, wrote separately to concur
with the stay of the injunctions. See id. at 879-82. Justice Kavanaugh's
concurrence first emphasized that the stay was not a ruling on the merits but
followed precedent — the Purcell principle”’ —which dictates that federal courts
generally “should not enjoin state election laws in the period close to an

election.” Id. at 879. This is important because

[1]ate judicial tinkering with election laws can lead to
disruption and to unanticipated and unfair
consequences for candidates, political parties, and
voters, among others. It is one thing for a State on its
own to toy with its election laws close to a State’s
elections. But it is quite another thing for a federal
court to swoop in and re-do a State’s election laws in
the period close to an election.

Id. at 881 (footnote omitted). Because “practical considerations sometimes

require courts to allow elections to proceed despite pending legal challenges,”

7 The Purcell principle derives from Purcell v. Gonzales, 549 U.S. 1 (2006) (per
curiam). There, the Supreme Court noted that “[c]Jourt orders affecting elections,
especially conflicting orders, can themselves result in voter confusion and consequent
incentive to remain away from the polls. As an election draws closer, that risk will
increase.” Id. at 4-5. Accordingly, the Court vacated an appellate court order that
enjoined enforcement of a voter-identification law about a month before an election.
Id. at 3. Based on Purcell, both the Supreme Court and lower federal courts have
applied the principle that “lower federal courts should ordinarily not alter the election
rules on the eve of an election.” Republican Nat'l Comm. v. Democratic Nat'l Comm.,
140 S. Ct. 1205, 1207 (2020) (citations omitted).
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id. at 882 (quoting Riley v. Kennedy, 553 U.S. 406, 426 (2008)), Justice

Kavanaugh concluded that the Purcell principle should be applied to modify
the traditional preliminary injunction standard when elections are close at

hand:

I would think that the Purcell principle thus might be
overcome even with respect to an injunction issued
close to an election if a plaintiff establishes at least the
following: (i) the underlying merits are entirely
clearcut in favor of the plaintiff; (ii) the plaintiff would
suffer irreparable harm absent the injunction; (iii) the
plaintiff has not unduly delayed bringing the
complaint to court; and (iv) the changes in question
are at least feasible before the election without
significant cost, confusion, or hardship.

Id. at 881 (citations omitted).

Although Justice Kavanaugh’s concurrence is not controlling, this Court
would be remiss if it ignored its conclusions. First, even dicta from the Supreme
Court carries strong persuasive value. The Eleventh Circuit has made this clear.
In rejecting another appellate court’s dismissal of Supreme Court dicta, the

Eleventh Circuit emphasized the following:

We disagree with the [] opinion’s dismissal of the
Supreme Court’s specific pronouncements []. A lot.
We will start with the most fundamental reason. We
have always believed that when the Founders penned
Article III's reference to the judicial power being
vested “in one supreme Court and in such inferior
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Courts” as Congress may establish, they wused
“supreme” and “inferior” as contrasting adjectives,
with us being on the short end of the contrast. See U.S.
Const. Art. III1§1. ...

It is true that the Supreme Court’s analysis . . . and its
conclusion that the issue remains an open question in
Supreme Court jurisprudence, is dicta. However,
there is dicta and then there is dicta, and then there is
Supreme Court dicta. . . .

We have previously recognized that “dicta from the

Supreme Court is not something to be lightly cast
aside.”

Schwab v. Crosby, 451 F.3d 1308, 1325 (11th Cir. 2006) (quoting Peterson v. BMI

Refractories, 124 F.3d 1386, 1392 n.4 (11th Cir. 1997)).

Second, although the Supreme Court did not issue an opinion in Milligan
explaining its reasoning for staying the three-judge court’s injunction orders,
five justices agreed that the stay should issue. That is, a majority of the Supreme
Court necessarily concluded that there was a “fair prospect” it would reverse
the injunction on the merits, the Alabama defendants would suffer irreparable
injury if the injunction were not lifted, the equities weighed in the defendants’
favor, and the injunction was not in the public interest. 142 S. Ct. at 880
(Kavanaugh, J., concurring). Taken in this light, Justice Kavanaugh’s opinion

carries even more weight than typical Supreme Court dicta.
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Accordingly, although this Court applies the traditional test employed
by the Eleventh Circuit for determining whether a preliminary injunction
should issue, it is cognizant of the proposed standard set forth by Justice
Kavanaugh and that the State of Georgia has already begun the process of
preparing for elections to take place under the Enacted Plans.

B. The Voting Rights Act

Subsection (a) of Section 2 of the VRA prohibits standards, practices, and
procedures that deny or abridge the right to vote of any United States citizen

based on race or color. 52 U.S.C. § 10301(a). Such a violation is established

if, based on the totality of circumstances, it is shown
that the political processes leading to nomination or
election in the State or political subdivision are not
equally open to participation by members of a class of
citizens protected by subsection (a) in that its
members have less opportunity than other members
of the electorate to participate in the political process
and to elect representatives of their choice.

Id. at §10301(b). The Eleventh Circuit has emphasized that Section 2 is “a
constitutional exercise of congressional enforcement power under the

Fourteenth and Fifteenth Amendments.” United States v. Marengo Cnty.

Comm’n, 731 F.2d 1546, 1550 (11th Cir. 1984).

27




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 28 of 238

1. The Gingles Preconditions

In Thornburg v. Gingles, 478 U.S. 30 (1986), the Supreme Court first

interpreted Section 2 after Congress amended it in 1982. The statute, as
amended, focuses on the results of the challenged standards, practices, and
procedures; it is not concerned with whether those processes were adopted
because of discriminatory intent. Id. at 35-36. “Under the results test, the
inquiry is more direct: past discrimination can severely impair the present-day
ability of minorities to participate on an equal footing in the political process.
Past discrimination may cause [B]lacks to register or vote in lower numbers
than whites. Past discrimination may also lead to present socioeconomic
disadvantages, which in turn can reduce participation and influence in political

affairs.” Marengo Cnty. Comm’n, 731 F.2d at 1567 (footnote omitted) (citation

omitted).
Under Gingles, plaintiffs must show that they have satisfied three

prerequisites to make out a Section 2 vote dilution claim:

First, the minority group must be able to demonstrate
that it is sufficiently large and geographically
compact to constitute a majority in a single-member
district. If it is not, as would be the case in a
substantially integrated district, the multi-member form
of the district cannot be responsible for minority
voters’ inability to elect its candidates. Second, the
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minority group must be able to show that it is
politically cohesive. If the minority group is not
politically cohesive, it cannot be said that the selection
of a multimember electoral structure thwarts
distinctive minority group interests. Third, the
minority must be able to demonstrate that the white
majority votes sufficiently as a bloc to enable it—in
the absence of special circumstances, such as the
minority candidate running unopposed —usually to
defeat the minority’s preferred candidate.

478 U.S. at 50-51 (footnotes omitted) (citations omitted). Despite Gingles's

focus on multi-member districts, in Voinovich v. Quilter, 507 U.S. 146, 153

(1993), the Supreme Court made clear that single-member districts can also
dilute minority voting strength and thereby violate Section 2. The Gingles

requirements “present mixed questions of law and fact.” Solomon v. Liberty

Cnty., Fla., 899 F.2d 1012, 1017 n.6 (11th Cir. 1990) (Kravitch, ]J., specially
concurring).

2. The Senate Factors

In addition to applying the Gingles factors, courts must also consider
several factors that may be relevant to Section 2 claims, which were identified
in the Senate Report accompanying the 1982 VRA amendment. Gingles, 478
U.S. at 44-45. The Court notes, “it will be only the very unusual case in which
the plaintiffs can establish the...Gingles [threshold] factors but still have

failed to establish a violation of § 2 under the totality of the circumstances.”
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Nipper v. Smith, 39 F.3d 1494, 1514 (11th Cir. 1994) (citing Jenkins v. Red Clay

Consol. Sch. Bd. of Educ., 4 F.3d 1103, 1116 (3d Cir. 1993)); see also Clark v.

Calhoun Cnty., 88 F.3d 1393, 1402 (5th Cir. 1996) (same). However, Gingles

instructs Courts to evaluate the Senate Factors to determine, under the totality
of the circumstances, if there was a Section 2 violation. See Gingles, 478 U.S. at
48, n.15. As later explained by the Eleventh Circuit, the Senate Report factors

(the “Senate Factors”) that will “typically establish” a violation of Section 2 are:

1. the extent of any history of official discrimination
in the state or political subdivision that touched the
right of the members of the minority group to register,
to vote or otherwise to participate in the democratic
process;

2. the extent to which voting in the elections of the
state or political subdivision is racially polarized;

3. the extent to which the state or political subdivision
has used unusually large election districts, majority
vote requirements, anti-single shot provisions,® or
other voting practices or procedures that may
enhance the opportunity for discrimination against
the minority group;

8 Single-shot or bullet voting “enables a minority group to win some at-large seats if
it concentrates its vote behind a limited number of candidates and if the vote of the
majority is divided among a number of candidates.” Gingles, 478 U.S. at 38 n.5
(internal quotation marks omitted) (citations omitted).

30




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 31 of 238

4. if there is a candidate slating process, whether the
members of the minority group have been denied
access to that process;

5. the extent to which members of the minority group
in the state or political subdivision bear the effects of
discrimination in such areas as education,
employment[,] and health, which hinder their ability

to participate effectively in the political process;

6. whether  political campaigns have been
characterized by overt or subtle racial appeals;

7. the extent to which members of the minority group
have been elected to public office in the jurisdiction.

Solomon, 899 F.2d at 1015-16. Two additional circumstances may also be

probative of a Section 2 violation:

8. whether there is a significant lack of responsiveness
on the part of elected officials to the particularized
needs of the members of the minority group;

9. whether the policy underlying the state or political
subdivision’s use of such voting qualification,

prerequisite to voting, or standard, practice or
procedure is tenuous.

Id. at 1016.
In Gingles, the Supreme Court concluded that the Senate Factors “will
often be pertinent to certain types of § 2 violations, particularly to vote dilution

claims.” 478 U.S. at 45 (footnote omitted). In conjunction, the Gingles
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preconditions and Senate Factors require the consideration of race to some
extent when evaluating electoral districts so that the voting rights of minorities

are not denied or abridged. 52 U.S.C. § 10301 (a); see also, e.g., Gingles, 478 U.S.

30; Voinovich, 507 U.S. 146; Solomon, 899 F.2d 1012; Marengo Cnty. Comm’n,

731 F.2d at 1561 (“Section 2 is not meant to create race-conscious voting but to
attack the discriminatory results of such voting where it is present.”). Satistying
the Gingles preconditions and the Senate Factors proves the injury of vote
dilution. Such harms must, however, be evaluated on a district-by-district

basis. Gill v. Whitford, 138 S. Ct. 1916, 1930 (2018).

Chief Justice Roberts recently noted that “it is fair to say that Gingles and
its progeny have engendered considerable disagreement and uncertainty
regarding the nature and contours of a vote dilution claim.” Milligan, 142 S. Ct.
at 882-83 (Roberts, C.J., dissenting) (citations omitted). Despite the
disagreement and apparent uncertainty, this Court applies the relevant
Supreme Court and Eleventh Circuit precedent as they currently exist.

C. Evidentiary Considerations

At the preliminary injunction stage, “a district court may rely on
affidavits and hearsay materials which would not be admissible evidence for a

permanent injunction, if the evidence is ‘“appropriate given the character and
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objectives of the injunctive proceeding.”” Levi Strauss & Co. v. Sunrise Int’]

Trading Inc., 51 F.3d 982, 985 (11th Cir. 1995). A substantial amount of evidence
was presented by the parties during the hearing, and much of it has been
considered by the Court for purposes of this Order, even if such evidence may
not ultimately be admissible at trial. When discussing the evidence, this Order
addresses to the extent necessary any objections raised by the parties.?

D. Motions to Dismiss

The Court has already ruled on the motions to dismiss filed by
Defendants in each of these three cases and denied their requests to certify the
Court’s rulings for interlocutory appeal. APA Doc. No. [65]; Pendergrass Doc.
No. [50]; Grant Doc. No. [43]. No party has sought reconsideration of those

Orders. See generally APA Docket; Pendergrass Docket; Grant Docket.

Accordingly, the Court does not further address Defendants” argument that

there is no private right of action under Section 2.10

9 The Court entered a separate order addressing evidentiary rulings.

10 The Court is aware of the recent decision in Arkansas State Conference NAACP v.
Arkansas Board of Apportionment, Case No. 4:21-cv-01239-LPR, 2022 WL 496908, at
*1 (E.D. Ark. Feb. 17, 2022) (APA Doc. No. [119]), in which the district court concluded
there is no implied private right of action under Section 2. Given the extent and weight
of the authority holding otherwise (see APA Doc. No. [65], 32-33), including from the
Supreme Court, this Court finds no basis to alter the analysis in its Order denying
Defendants” motions to dismiss.
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ITII. FINDINGS OF FACT AND CONCLUSIONS OF LAW

Having reviewed the parties’ briefs, evidence, and other filings, and
having listened to and considered the testimony and arguments presented
during the preliminary injunction hearing, the Court now provides the
following findings of fact and conclusions of law. The Court first discusses
Plaintiffs” likelihood of success on the merits, analyzing the Section 2 claims
under the framework established by Gingles and its progeny. The Court then
discusses whether Plaintiffs have shown that they will suffer irreparable injury
absent the requested injunctions, whether Plaintiffs’ threatened injury
outweighs whatever the damage the proposed injunction may cause
Defendants and if issued, whether the injunction is adverse to the public
interest.

A. Likelihood of Success on the Merits

The Court’s analysis begins with the first Gingles precondition and a

credibility review of the expert witnesses who testified in relation to this prong.
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1. The First Gingles Precondition: Numerosity and
Compactness

a) Credibility Determinations

(1) Mr. Cooper

The Alpha Phi Alpha and Pendergrass Plaintiffs qualified Mr. William S.

Cooper as an expert in redistricting and with reference to census data. Feb. 7,
2022, Morning Tr. 38:16-18; Feb. 7; 2022, Afternoon Tr. 112:16-19. Mr. Cooper
earned a bachelor’s degree in economics from Davidson College and has
earned his living for the last thirty years by drawing maps, both for electoral
purposes and for demographic analysis. APAX 1, 99 1-2. He has extensive
experience testifying in federal courts about redistricting issues and has been
qualified in forty-five voting rights cases in nineteen states. Id. § 2.

Over twenty-five of these cases led to changes in local election district
plans. Id. And five of the cases resulted in changes to statewide legislative

boundaries: Rural West Tennessee African-American Affairs Council, Inc. v.

McWherter, 877 F. Supp. 1096 (W.D. Tenn. 1995); Old Person v. Brown, 182 F.

Supp. 2d 1002 (D. Mont. 2002); Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976

(D.S.D. 2004); Alabama Legislative Black Caucus v. Alabama, 231 F. Supp. 3d

1026 (M.D. Ala. 2017); and Thomas v. Reeves, 2:18-CV-441-CWR-FKB, 2021 WL

517038 (S.D. Miss. Feb. 11, 2021).
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Mr. Cooper has served as an expert in two post-2010 local level Section 2

cases in Georgia (Ga. State Conf. of the NAACP v. Fayette Cnty. Bd. of

Comm’rs, 118 F. Supp. 3d 1338 (N.D. Ga. 2015) and Ga. State Conf. of the

NAACP v. Emanuel Cnty., 6:16-CV-00021, (S.D. Ga. 2016)) both of which

resulted in settlements and implementation of the maps that Mr. Cooper
created. Mr. Cooper has worked on behalf of both plaintiffs and defendants in

redistricting cases. Caster v. Merrill, No. 2:21-cv-1536-AMM, 2022 WL 264819,

at *35 (N.D. Ala. Jan. 24, 2022); APAX 1, 67-72.

The Court finds Mr. Cooper’s testimony highly credible. Mr. Cooper has
spent the majority of his career drawing maps for redistricting and
demographic purposes, and he has accumulated extensive expertise (more so
than any other expert in the first Gingles precondition in the case) in
redistricting litigation, particularly in Georgia. Indeed, his command of
districting issues in Georgia is sufficiently strong that he was able to draw a
draft remedial plan for Pendergrass’s counsel “in a couple of hours in late
November.” Feb. 7, 2022, Morning Tr. 69:6-9.

Throughout Mr. Cooper’s reports and his live testimony, his opinions
were clear and consistent, and he had no difficulty articulating his bases for

them. See APAX 1, Feb. 7, 2022, Morning Tr. 39-104; Feb. 7, 2022, Afternoon Tr.
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113-241. But he was not dogmatic: he took Mr. Tyson’s and the Court’s
criticism of the compactness of his Illustrative State Senate District 18 seriously
and stated, “I think the Plaintiffs - the Defendant are going to complain about
[Senate District 18]. I think they sort of have a valid argument that you don’t
need to have a district that long, so ... if I had that opportunity, will fix that
problem.” Feb. 7, 2022, Afternoon Tr. 149:14-23.

The Court particularly credits Mr. Cooper’s testimony that he “tried to
balance” all traditional redistricting principles. Feb. 7, 2022, Morning Tr. 50:24.
Mr. Cooper also testified that he “was aware of [all the traditional redistricting
principles] and [he] tried to achieve plans that were fair and balanced.” Feb. 7,
2022, Afternoon Tr. 140:6-7. He was candid that he prioritized race only to the
extent necessary to answer the essential question asked of him as an expert on
the first Gingles precondition (“Is it possible to draw an additional, reasonably
compact majority-Black district?”), and clearly explained that he did not
prioritize it to any greater extent. See Feb. 7, 2022, Morning Tr. 51:4-5 (“I was
aware of the racial demographics for most parts of the state, but certainly [race]
did not predominate”); Feb. 7, 2022, Afternoon Tr. 135:17-19 (“I was aware of
race as traditional redistrict principles suggest one should be. I mean, it’s

Voting Rights Act[]. It's Federal Law.”). Mr. Cooper acknowledged that [the]
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tradeoffs between traditional districting criteria are necessary, and he did not
ignore any criteria. See Feb. 7, 2022, Afternoon Tr. 230:22-25 (“I have attempted
to balance [traditional redistricting principles] together and I think overall, the
Plan does comply with traditional redistricting principles, but I'm certainly
willing to accept criticism and would make adjustments upon receiving that
criticism.”).

During Mr. Cooper’s live testimony, the Court carefully observed his
demeanor, particularly as he was cross-examined for the first time about his
work on this case. He consistently defended his work with careful and
deliberate explanations of the cases for his opinions. The Court observed no
internal inconsistencies in his testimony, no appropriate question that he could
not or would not answer, and no reason to question the veracity of his
testimony. The Court finds that his methods and conclusions are highly
reliable, and ultimately that his work as an expert on the first Gingles
precondition is helpful to the Court.

(2) Mr. Esselstyn

The Grant Plaintiffs qualified Mr. Blakeman B. Esselstyn as an expert in
redistricting and census data. Feb. 8, 2022, Afternoon Tr. 111:18-112:1.

Mr. Esselstyn earned his bachelor’s in Geology & Geophysics and International
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Studies from Yale University and a Master’s in Computer and Information
Technology from the University of Pennsylvania, School of Engineering. GPX
3, 26. Mr. Esselstyn testified that he has “more than 20 years in experience in
looking at maps and demographics and recognizing patterns and things like
that.” Feb. 9, 2022, Afternoon Tr. 168:10-12. Since 2017, Mr. Esselstyn has
taught two one-semester-graduate-level courses in Geographic Information
Systems. GPX 3, at 27. Mr. Esselstyn has designed redistricting plans that were
accepted by various local governments in North Carolina. Id. at 27-28.

Mr. Esselstyn was a testifying expert witness in Jensen v. City of Asheville,

Buncombe County, North Carolina, Superior Court (2009); Hall v. City of

Asheville, Buncombe County, North Carolina, Superior Court (2009); and

Arnold v. City of Ashville, Buncombe County, North Carolina, Superior Court

(2005). On voir dire, Mr. Esselstyn acknowledged that he has never drawn a
statewide map that was used in an election and that he has never drawn a map
for any jurisdiction in Georgia. Feb. 8, 2022, Afternoon Tr. 112:13-18. The Court
finds Mr. Esselstyn’s testimony highly credible. Mr. Esselstyn has spent the
majority of his professional life drawing maps for redistricting and

demographic purposes.
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Throughout Mr. Esselstyn’s reports and his live testimony, his opinions
were clear and consistent, and he had no difficulty articulating his bases for
them. See GPX 3; Feb. 8, 2022, Afternoon Tr. 107-128; Feb. 9, 2022, Afternoon
Tr. 148-276. Mr. Esselstyn acknowledged that his Illustrative State and House
Plans had higher population deviations, more precinct splits, and more county
splits than the Enacted State House and Senate Plans. Feb. 9, 2022, Afternoon
Tr. 203:18-21, 205:8-14, 23-25. Mr. Esselstyn also stated that if he was asked to
try to reduce these changes, he “could probably accommodate.” Id. at 204:23-
25.

The Court particularly credits Mr. Esselstyn’s testimony that he tried “to
sort of find the best balance that [he] can” for all the traditional redistricting
principles. Feb. 9, 2022, Afternoon Tr. 157:14-25. Mr. Cooper also testified the
traditional redistricting principles are “sort of the multi-layered puzzle” and
it's a balancing act” because “there are often criteria that will be [in tension]
with each other.” Id. at 157:24-25. He was candid that he prioritized race only
to the extent necessary to answer the essential question asked of him as an
expert on the first Gingles precondition (“Is it possible to draw an additional,
reasonably compact majority-Black district?”), and clearly explained that he

did not prioritize it to any greater extent. See id. at 155:20-156:2 (“[M]y
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understanding of Section 2 in the Gingles criteria is that the key metric is
whether a district has a majority of Any Part Black population. ... And that
means . . . [y]ou have to look at the numbers that measure the percentage of the
population is Black.”). Mr. Esselstyn acknowledged that tradeoffs between
traditional districting criteria are necessary, and he did not ignore any criteria.

See id. at 157:14-21

[O]ften the criteria will be [in tension] with each other.
It may be that you are trying to just follow precinct
lines and not split . . . precincts, but the precincts have
funny shapes. So that means you either are going to
end up with a less compact shape that doesn’t split
precincts or you could split a precinct and end up
with a more compact shape.

During Mr. Esselstyn’s live testimony, the Court carefully observed his
demeanor, particularly as he was cross-examined for the first time about his
work on this case. He consistently defended his work with careful and
deliberate explanations of the cases for his opinions. The Court observed no
internal inconsistencies in his testimony, no appropriate question that he could
not or would not answer, and no reason to question the veracity of his
testimony. The Court finds that his methods and conclusions are highly
reliable, and ultimately that his work as an expert on the first Gingles

precondition is helpful to the Court.
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(3) Mr. Morgan

The Defendants qualified Mr. John B. Morgan as an expert in
redistricting and the analysis of demographic data. Feb. 11, 2022, Morning Tr.
121:8-10. Mr. Morgan has a bachelor’s in History from the University of
Chicago and has earned his living for the last thirty years by drawing maps,
both for electoral purposes and for demographic analysis. DX 2, § 2; Feb. 11,
2022, Morning Tr. 119:13-18. Prior to this case, Mr. Morgan has served as a
testifying expert in five cases. Feb. 11, 2022, Afternoon Tr. 244:12-15. He has
performed redistricting work for 20 states and performed demographics and
election analysis in 40 states for both statewide and legislative candidates. DX
2, at17-18.

Despite Mr. Morgan’s extensive experience, the Court assigns very little
weight to Mr. Morgan’s testimony. Mr. Morgan’s previous redistricting work
includes drawing maps that were ultimately struck down as unconstitutional
racial gerrymanders (Feb. 11, 2022, Afternoon Tr. 183:9-17, 183:24-184:6), as
well as serving as an expert for the defense in a case in Georgia where the map
was ultimately found to have violated the Voting Rights Act (Feb. 14, 2022,

Morning Tr. 9:21-10:6).
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In Georgia State Conference of NAACP v. Fayette County Board of

Commissioners, Mr. Morgan testified as an expert for the defense opposite

Mr. Cooper, who testified as an expert for the plaintiffs. 950 F. Supp. 2d 1294,
1310-11 (N.D. Ga. 2013). In granting the motion for summary judgment, that
court found that the plaintiffs successfully asserted a vote dilution claim. Id. at
1326. At the preliminary injunction hearing for the cases sub judice,
Mr. Morgan admitted that he worked on the 2011-2012 North Carolina State
Senate Maps. Feb. 11, 2022, Afternoon Tr.182:22-183:13. Ultimately, twenty-
eight districts in North Carolina’s 2011 state House and Senate redistricting

plans were struck down as racial gerrymanders. Id. at 183:14-19; see also

Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016), aff'd North

Carolina v. Covington, 137 S. Ct. 2211 (2017).

Additionally, two federal courts have determined that Mr. Morgan’s
testimony was not credible. Feb. 11, 2022, Afternoon Tr. 245:19-246:15, 246:17-
19, 247:25-248:21. The Court gives great weight to the credibility
determinations of its sister courts.

At the hearing for this matter, Mr. Morgan testified that he had helped
draw the 2011 Virginia House of Delegates Maps. Feb. 11, 2022, Afternoon Tr.

183:20-25. In that case, “Mr. Morgan testified . . . that he played a substantial
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role in constructing the 2011 plan, which role included his use of the Maptitude

software to draw district lines.” Bethune-Hill v. Virginia State Bd. of Elections,

326 F. Supp. 3d 128, 151 (E.D. Va. 2018). Ultimately, a three-judge court found
that 11 of the House of Delegates districts were racial gerrymanders. Feb. 11,

2022, Afternoon Tr. 184:1-6; see also Bethune-Hill, 326 F. Supp. 3d at 181.

Mr. Morgan served as both a fact and expert witness in Bethune-Hill.
That court ultimately found that Mr. Morgan’s testimony was not credible.
That court found that “Morgan’s testimony was wholly lacking in credibility.
Thlis] adverse credibility finding[] [is] not limited to particular assertions of

[this] witness[], but instead wholly undermine[s] the content of ... Morgan’s

testimony.” Bethune-Hill, 326 F. Supp. 3d at 174; Feb. 11, 2022, Afternoon Tr.
246:17-19, 247:25-248:4. Specifically, “Morgan testified in considerable detail
about his reasons for drawing dozens of lines covering all 11 challenged
districts, including purportedly race-neutral explanations for several

boundaries that appeared facially suspicious.” Bethune-Hill, 326 F. Supp.3d at

151. “In our view, Morgan’s contention, that the precision with which these
splits divided white and black areas was mere happenstance, simply is not
credible.” Id. “[W]e conclude that Morgan did not present credible testimony,

and we decline to consider it in our predominance analysis.” Id. at 152.
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Mr. Morgan also served as a testifying expert in Page v. Virginia State

Bd. of Elections, No. 3:13cv678, 2015 WL 3604029 (E.D. Va. June 5, 2015). Feb.

11, 2022, Afternoon Tr. 245:2-5. When counsel for the Pendergrass and Grant
Plaintiffs asked Mr. Morgan if he recalled that court’s opinions about his
testimony, he stated: “not specifically.” Id. at 245:9-11. That court found
“Mr. Morgan, contends that the majority-white populations excluded . . . were
predominately Republican. ... The evidence at trial, however, revealed that
Mr. Morgan’s analysis was based upon several pieces of mistaken data, a
critical error. . . . Mr. Morgan’s coding mistakes were significant to the outcome
of his analysis.” Page, 2015 WL 3604029, at *15 n.25; Feb. 11, 2022, Afternoon T.
245:19-3. Mr. Morgan explained that his error was caused because the
attorneys asked him to produce an additional exhibit on the day of trial. Feb.
11, 2022, Afternoon Tr. 246:8-14.

During Mr. Morgan'’s live testimony, the Court carefully observed his
demeanor, particularly as he was cross-examined for the first time about his
work on this case. The Court found that Mr. Morgan declined to answer
counsel’s and the Court’s questions about the definition for “packing.” Feb. 11,
2022, Afternoon Tr. 192:24-196:25. The Court specifically asked Mr. Morgan for

his definition of packing (Id. at 194:4), to which Mr. Morgan responded,
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“Honestly, I have seen so many different places —” Id. at 194:4-6. The Court
then stated, “I understand that. You said you have been doing this for four
decades. You have more experience than just about everybody. What is your
definition of it?” Id. at 194:7-9. Despite the Court and counsel’s questioning,
Mr. Morgan never gave a clear definition for the term “packing.” Id. at 194:7-
196:25. The Court also observed that Mr. Morgan consistently could not recall
that his credibility was undermined in previous redistricting cases. As such, the
Court finds that Mr. Morgan’s testimony lacks credibility, and the Court
assigns little weight to his testimony.

(4) Ms. Wright

Over objection from the Grant and Pendergrass Plaintiffs, Defendants
offered Ms. Regina Harbin Wright as an expert on redistricting in Georgia and
the analysis of demographic data in Georgia.!® Ms. Wright is an experienced
map drawer and a busy public servant. Ms. Wright serves as the Executive
Director of the Legislative and Congressional Reapportionment Officer

(LCRO), a joint office of the Georgia General Assembly. DX 41, 2. Ms. Wright

11 In 2012, Ms. Wright served as a technical advisor and consultant to this Court in
the redrawing the Cobb County, Georgia electoral commission districts. See Crumly
v. Cobb Cnty. Bd. of Elections & Voter Registration, 892 F. Supp. 2d 1333 (N.D. Ga.
2012); Feb. 11, 2022, Morning Tr. 9:2-4.
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has worked for LRCO for just over twenty-one years and has been the director
for almost ten years. Feb. 11, 2022, Morning Tr. 6:20-24. LRCO assists the
General Assembly in drawing the Georgia State House and Senate Districts, the
Public Service Commission, as well as the fourteen (14) United States
Congressional Districts. Id. LRCO provides an array of maps and data reports
to both legislators and the public at large. Id.

Ms. Wright has served as an expert or technical advisor for redistricting
by federal courts in eight federal cases since the 2010 redistricting cycle. See

DX 41, 4 6 (Ga. State Conf. of the NAACP v. Fayette Cnty. Bd. of Comm’rs, 996

E. Supp. 2d 1353, 1359 (N.D. Ga. 2014) (appointed as the court’s “independent

technical advisor”); Fayette Cnty. Bd. of Comm’rs, 118 F. Supp. 3d at 1340

(appointed to be the court’'s “expert or technical advisor”); Crumly v. Cobb

Cnty. Bd. of Elections & Voter Registration, 892 F. Supp. 2d 1333, 1344 (N.D. Ga

2012) (appointed as the court’s “technical advisor and consultant”) Martin v.

Augusta-Richmond Cnty., No. CV 112-058, 2012 WL 2339499, at *1 (S.D. Ga.

June 19, 2012) (appointed by the court as “advisor and consultant”); Walker v.

Cunningham, No. CV 112-058, 2012 WL 2339499, at *5 (S.D. Ga. June 19, 2012)

(three-judge court) (appointed by the court “as its independent technical

advisor”); Bird v. Sumter Cnty. Bd. of Educ., CA No. 1:12cv76-WLS (M.D. Ga.
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2013) Doc. No. [70], 5 (appointed as the court’s “independent technical

advisor”); Adamson v. Clayton Cnty. Elections & Reg. Bd., CA No. 1:12cv1665-

CAP (N.D. Ga. 2012), Doc. No. [23], 2 (appointed as the court’s “independent

technical advisor.”); Ga. State Conf. of NAACP v. Kemp, 312 F. Supp. 3d 1357,

1360-62 (N.D. Ga. 2018) (three-judge court) (testified at preliminary judgment
hearing by deposition)).

Counsel for Defendants offered Ms. Wright as an expert on redistricting
in Georgia and the analysis of demographic data in Georgia. Feb. 11, 2022,
Morning Tr. 10:1-3. Counsel for the Grant and Pendergrass Plaintiffs objected

to Ms. Wright's certification as an expert because

Her credibility has been specifically questioned by the
Court in connection with the 2015 redistricting where
she moved many [B]lack voters from districts where
their votes would have made an impact to districts
where they would not. And [her] report], in this case,]
is little more than a running commentary untethered
to data, much less any sort of scientific or technical
analysis that would lend to credibility before this
Court .... [A]lthough [Ms. Wright] has practical
experience relating generally to redistricting, she
doesn’t apply that technical or specialized knowledge
here in any way which might be helpful to this Court
.. .. her testimony is not based on sufficient facts or
data which are notably absent from the report . ...
[Ms. Wright] has not and cannot show that her
analysis or conclusions to the product are reliable
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principles or methods at 702(C), and it too, is wholly
absent from her report.

Feb. 11, 2022, Morning Tr. 20:10-17, 21:8-11, 18-20. The Court overruled
counsel’s objection and admitted Ms. Wright as an expert on redistricting in
Georgia and the analysis of demographic data in Georgia. Id. at 24:1-5.

Although the Court finds that Ms. Wright is a credible expert witness
with over twenty-one years of experience in redistricting and demographics in
Georgia, the Court assigns little weight to her testimony regarding
compactness and demographics; however, the Court assigns a greater amount
of weight to Ms. Wright’s testimony about communities of interest and political
subdivisions in Georgia.

The Court finds that Ms. Wright did not provide any statistical metric by
which to measure the compactness of any of the illustrative maps. Ms. Wright's
report does not explain how she determined whether a particular district was
more or less compact and thus was not permitted to explain her methodology
at the hearing. DX 41; Feb. 11, 2022, Morning Tr. 47:18-48:6. Thus, the Court
assigns very little weight to Ms. Wright's testimony regarding a district’s

compactness. The Court does recognize that Ms. Wright was given one day to
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prepare and submit her expert report to the Court. See APA Doc. No. [85];
Pendergrass Doc. No. [58]; Grant Doc. No. [51].

Ms. Wright also testified about the demographics of the enacted
Congressional, State House, and State Senate districts in comparison to the
[llustrative Congressional, State House, and State Senate districts. Ms. Wright
testified that the Secretary of State’s Office used the Non-Hispanic Black metric
as opposed to the Any Part Black metric that was used by Mr. Cooper and
Mr. Esselstyn. Id. at 79:4-80:1. In particular, Ms. Wright testified when
evaluating the percentage of Black registered voters, Ms. Wright’s analysis is
based on non-Hispanic Black metric and not Any Part Black metric. Id. at 79:18-
21. Because the Court uses the Any Part Black metric to determine if the Black
population is sufficiently numerous to create an additional majority-minority
district—“it is proper to look at all individuals who identify themselves as
[B]lack” in their census responses, even if they “self-identify as both [B]lack and
a member of another minority group,” because the case involved “an
examination of only one minority group’s effective exercise of the electoral

franchise.” Georgia v. Ashcroft, 539 U.S. 461, 473 n.1 (2003) — the Court assigns

little weight to Ms. Wright’s demographic analysis.
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The Court assigns greater weight to Ms. Wright's testimony about
communities of interest and political subdivisions in Georgia. Ms. Wright has
twenty-one years of experience in drawing statewide Congressional, State
House, and State Senate districts. DX 41, § 2. Ms. Wright also assists in drawing
maps for local County Commissions, Boards of Education, and City Councils
throughout the state of Georgia. Id. Ms. Wright oversees a staff that draws
maps in Georgia for statewide legislative districts, local redistricting plans, city
creation boundaries, annexations and de-annexations, and precinct boundary
changes. Id. q 3. Finally, Ms. Wright has been appointed as an expert and
technical advisor to the Court in seven federal redistricting cases between 2012
and 2015. Id. at 6. Accordingly, the Court finds that Ms. Wright has extensive
knowledge about communities of interest and political subdivisions in Georgia.
Thus, Ms. Wright’s testimony regarding communities of interest and political
subdivisions in Georgia is highly credible.

Having discussed the expert witnesses relevant to the analysis of the first
Gingles precondition in these cases.

b) First Gingles Precondition Legal Standard

To satisfy the first Gingles precondition, the plaintiffs must establish that

Black voters as a group are “sufficiently large and geographically compact to
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constitute a majority in some reasonably configured legislative district.”
Cooper, 137 S. Ct. at 1470 (internal quotation marks omitted). “When applied
to a claim that single-member districts dilute minority votes, the first Gingles
[pre]condition requires the possibility of creating more than the existing

number of reasonably compact districts with a sufficiently large minority

population to elect candidates of its choice.” Johnson v. De Grandy, 512 U.S.
997, 1008 (1994). Although “[p]laintiffs typically attempt to satisfy [the first
Gingles precondition] by drawing hypothetical majority-minority districts,”
Clark, 88 F.3d at 1406, such illustrative plans are “not cast in stone” and are

offered only “to demonstrate that a majority-[B]lack district is feasible,” Clark

v. Calhoun Cnty., 21 F.3d 92, 95 (5th Cir. 1994); see also Bone Shirt v. Hazeltine,
461 F.3d 1011, 1019 (8th Cir. 2006) (same); Solomon, 899 F.2d at 1018 n.7
(Kravitch, J., specially concurring) (“So long as the potential exists that a
minority group could elect its own representative in spite of racially polarized
voting, that group has standing to raise a vote dilution challenge under the
Voting Rights Act.” (citing Gingles, 478 U.S. at 50 n.17)).

(1) Numerosity

The plaintiffs must show that the Black population is sufficiently

numerous to create an additional majority-minority district. “In majority-
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minority districts, a minority group composes a numerical, working majority
of the voting-age population. Under present doctrine, [Section] 2 can require

the creation of these districts.” Bartlett v. Strickland, 556 U.S. 1, 13 (2009)

(plurality op.). “[A] party asserting [Section] 2 liability must show by a
preponderance of the evidence that the minority population in the potential
election district is greater than 50 percent.” Id. at 19-20. When a voting rights
“case involves an examination of only one minority group’s effective exercise
of the electoral franchise][,] . . . it is proper to look at all individuals who identify
themselves as black” when determining a district’'s Black Voting Age

Population (“BVAP”). Ashcroft, 539 U.S. at 474 n.1 (2003); see also Fayette

Cnty., 118 F. Supp. 3d at 1343 n.8 (“[T]he Court is not willing to exclude Black
voters who also identify with another race when there is no evidence that these
voters do not form part of the politically cohesive group of Black voters in
Fayette County.”).

In determining whether a district is sufficiently numerous, Courts use
the Any Part Black Voting Age Population (“AP BVAP”) demographics, not
single-race black demographics. The Supreme Court concluded that “it is
proper to look at all individuals” even if they “self-identify as both [B]lack and

”

a member of another minority group,” because the case involved “an
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examination of only one minority group’s effective exercise of the electoral
franchise.” Ashcroft, 539 U.S. at 473 n.1 (2003). Because this Court must decide
a case that involves claims about Georgia’s Black population’s effective exercise
of the electoral franchise, this Court relies on the AP BVAP metric.

(2) Compactness

The plaintiffs must show that Georgia’s Black population can form
additional reasonably compact Congressional, State Senate, and State House
districts. Under the compactness requirement of the first Gingles precondition,
Plaintiffs must show that it is “possible to design an electoral district[]

consistent with traditional redistricting principles.” Davis v. Chiles, 139 F.3d

1414, 1425 (11th Cir. 1998). Compliance with this criterion does not require that
the illustrative plans be equally or more compact than the enacted plans;
instead, this criterion requires only that the illustrative plans contain
reasonably compact districts. An illustrative plan can be “far from perfect” in
terms of compactness yet satisfy the first Gingles precondition. Wright v.

Sumter Cnty. Bd. of Elections & Registration, 301 F. Supp. 3d 1297, 1326

(M.D. Ga. 2018), aff’'d, 979 F.3d 1282 (11th Cir. 2020). “While no precise rule has

emerged governing §2 compactness,” League of United Latin American

Citizens (LULAC) v. Perry, 548 U.S. 399, 433 (2006), plaintiffs satisty the first

54




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 55 of 238

Gingles precondition when their proposed majority-minority district is
“consistent with traditional districting principles,” Davis, 139 F.3d at 1425.
These traditional districting principles include “maintaining
communities of interest and traditional boundaries,” “geographical
compactness, contiguity, and protection of incumbents. Thus, while Plaintiffs’
evidence regarding the geographical compactness of their proposed district
does not alone establish compactness under § 2, that evidence, combined with
their evidence that the district complies with other traditional redistricting
principles, is directly relevant to determining whether the district is compact

under § 2.” Ga. State Conf. of NAACP v. Fayette Cnty. Bd. of Comm’rs, 950

E. Supp. 2d 1294, 1307 (N.D. Ga. 2013) (citations omitted), aff’d in part, rev’d in

part on other grounds, 775 F.3d 1336 (11th Cir. 2015).

Plaintiffs” [llustrative Plans must comply with the one person one vote

requirement under the Equal Protection Clause. Fayette Cnty., 996 F. Supp. 2d
at 1368.

c) Pendergrass

The Court finds that the Pendergrass Plaintiffs have established that they
are substantially likely to succeed on the merits of showing that it is possible to

create an additional majority-minority congressional district in the western
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Atlanta metropolitan area that complies with the relevant considerations under

The Pendergrass Plaintiffs move for an order preliminarily enjoining
Defendants from enforcing the boundaries of the congressional districts as
drawn in the Georgia Congressional Redistricting Act of 2021, which they claim
violates Section 2 by failing to include an additional congressional district in
the western Atlanta metropolitan area in which Black voters would have the
opportunity to elect their preferred candidates. Pendergrass Doc. No. [32], 2. In
particular, the Pendergrass Plaintiffs contend that the new congressional map
packs Black voters into the Thirteenth Congressional District—which has a
BVAP over 66% and includes south Fulton, north Fayette, Douglas, and Cobb
Counties—and cracks other Black voters among the more rural and
predominately white Third, Eleventh, and Fourteenth Congressional Districts.
Pendergrass Doc. No. [32-1], 4, 6-7. The Pendergrass Plaintiffs argue that
increases in Georgia’s Black population over the last decade, along with
concurrent decreases in the state’s white population, create an opportunity for
an additional majority-minority congressional district that the State did not
draw. See id. at 5, 9-10. Specifically, Plaintiffs contend that they can satisfy the

tirst Gingles precondition by showing that an additional, compact majority-

56




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 57 of 238

minority district can be drawn in the western Atlanta metropolitan area. Id. at

o_

10. Plaintiffs rely on the following illustrative plan by expert demographer

William S. Cooper to demonstrate how such a district could be drawn.
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GPX 1, at 65-66. With Mr. Cooper’s illustrative congressional plan, the

Pendergrass Plaintiffs contend that they have drawn an illustrative

Congressional District 6 —which includes parts of Cobb, Douglas, Fulton, and

F

ayette Counties — that is majority AP Black and thus would allow Black voters

to elect their preferred candidates. Pendergrass Doc. No. [32-1], 10; GPX 1,
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99 47-48 & fig.8. Moreover, Plaintiffs argue that Mr. Cooper’s illustrative
congressional district is sufficiently compact and complies with other
traditional redistricting principles such as population equality, contiguity,
maintaining political boundaries and communities of interest, and avoiding
pairing of incumbents. Pendergrass Doc. No. [32-1], 10.

Because the first Gingles precondition requires showings that the

relevant minority population is “sufficiently large and geographically compact

to constitute a majority in a single-member district,” LULAC, 548 U.S. at 425
(quoting De Grandy, 512 U.S. at 1006-07), the Court now turns to discussion of
whether the Pendergrass Plaintiffs have made those showings with their
proposed congressional plan.

(1) Numerosity

The first Gingles precondition requires a “numerosity” showing that

“minorities make up more than 50 percent of the voting-age population in the

relevant geographic area.” Bartlett v, 556 U.S. at 18. The Court finds that the
Pendergrass Plaintiffs have established that the AP BVAP in the western
Atlanta metropolitan area is sufficiently numerous to constitute a majority of
the voting-age population in a new congressional district in the western Atlanta

metropolitan area. Below, the Court will discuss relevant demographic
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developments in Georgia and then turn to how those developments inform
review of the enacted and illustrative congressional maps.

(@) Demographic developments in
Georgia

The U.S. Census Bureau releases population and demographic data to
the states after each census for use in redistricting. Pendergrass Stip. § 24. The
Census Bureau provided initial redistricting data to Georgia on August 12,
2021. Id. 9 25. This data shows that from 2010 to 2020, Georgia’s population
grew by over 1 million people to 10.71 million, up 10.6% from 2010. Id. g 26;
GPX 1, 9 13. Based upon Georgia’s population, it maintained its fourteen seats
in the U.S. House of Representatives. Pendergrass Stip. § 27.

Georgia’s population growth since 2010 can be attributed to increases in
the state’s overall minority population. GPX 1, § 14 & fig.1. For example, from
2010 to 2020, Georgia’s Black population increased by almost half a million
people, up nearly 16% in that time. Pendergrass Stip. § 28; GPX 1, § 15. During
that decade, 47.26% of the state’s population gain was attributable to Black
population growth. Pendergrass Stip. §29; GPX 1, Y14 & fig.l. Indeed,
Georgia’s Black population, as a share of the overall statewide population,

increased from 31.53% in 2010 to 33.03% in 2020. GPX 1, § 16 & fig.1. And as a
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matter of total population, AP Black Georgians comprise the largest minority
population in the state (at 33.03%). Pendergrass Stip. § 32.

Georgia’s white population, however, decreased by 51,764 persons, or
approximately 1%, from 2010 to 2020. Pendergrass Stip. § 30; GPX 1, §15 &
fig.1. As a result, while non-Hispanic white Georgians remain a majority of the
state’s population, it is by a slim margin—>50.06%. GPX 1, § 17.

Georgia’s Black population has increased in absolute and percentage
terms since 1990, from about 27% in 1990 to 33 % in 2020. Pendergrass Stip. § 31.
In that time, the Black population has more than doubled: from 1.75 million to
3.54 million, an increase that is the equivalent of the populations of more than
two congressional districts. GPX 1, 9 22 & fig.3. Over the same period, the non-
Hispanic white population also increased, but at a slower rate: from 4.54
million to 5.36 million, amounting to an increase of about 18% over the three-
decade period. GPX 1, q 22 & fig.3. And the percentage of Georgia’s population

identifying as non-Hispanic white has dropped from about 70% to just over

50%. See Pendergrass Stip. § 31; GPX 1, § 21 & fig.3.
As of the 2020 census, Georgia has a total voting-age population of

8,220,274, of whom 2,607,986 (31.73%) are AP Black. Pendergrass Stip. § 33;
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GPX 1, 918 & fig.2. The total estimated citizen voting-age population in
Georgia in 2019 was 33.8% AP Black. Pendergrass Stip. § 34; GPX 1, 9 20.

The Atlanta Metropolitan Statistical Area (the “Atlanta MSA”) consists
of the following twenty-nine counties: Barrow, Bartow, Butts, Carroll,
Cherokee, Clayton, Cobb, Coweta, Dawson, DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Haralson, Heard, Henry, Jasper, Lamar, Meriwether,
Morgan, Newton, Paulding, Pickens, Pike, Rockdale, Spalding, and Walton.
Pendergrass Stip. § 35; GPX 1, § 12 n.3. The Atlanta MSA has driven Georgia’s
population growth in recent decades, due in part to a large increase in the
region’s Black population. See GPX 1, § 24 & fig.4. Between 2010 and 2020, the
overall population in the Atlanta MSA grew by 803,087 persons — greater than
the population of a Georgia congressional district. See GPX 1, 4 29 & fig.5.12
About half of that increase was attributable to the Atlanta MSA’s Black
population growing by 409,927 persons (or 23.07%). GPX 1, 9§ 29 & fig.5.13 And

looking at the period from 2000 to 2020, the Black population in the Atlanta

12 According to the 2020 Census, the Atlanta MSA now has a total voting-age
population of 4,654,322 persons. GPX 1, 9 30 & fig.6.

13 According to the 2020 Census, the Atlanta MSA’s voting-age population now
includes 1,622,469 (34.86%) AP Black persons and 4,342,333 (52.1%) non-Hispanic
white persons. GPX 1, 30 & fig.6.
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MSA grew from 1,248,809 to 2,186,815 in 2020—or 938,006 persons.
Pendergrass Stip.  36.14

This increase in the Atlanta MSA’s Black population contrasts with the
comparative decrease in the non-Hispanic white population in the same area.
Under the 2000 Census, the population in the Atlanta MSA was 60.42% non-
Hispanic white. GPX 1, § 24 & fig.4. That share decreased to 50.78 % in 2010 and
then further to 43.71% in 2020. Id. In fact, between 2010 and 2020, the non-
Hispanic white population in the Atlanta MSA decreased by 22,736 persons.
Pendergrass Stip. 37, GPX 1, 9 24 & fig.4.

Demographic trends in another sub-group of counties provide further
insight. The eleven core counties of the Atlanta Regional Commission (“ARC”)
service area are Cherokee, Clayton, Cobb, DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, and Rockdale. Feb. 7, 2022, Morning Tr. 96:3-10.
According to the 2020 Census, these ARC counties account for more than half

(54.7%) of Georgia’s Black population. GPX 1, q 27. When considering the

14 Charting the percentage share growth over the last two decades also illustrates the
increases in the AP Black population in the Atlanta MSA: The AP Black population in
the Atlanta MSA was 29.29% in 2000, which increased to 33.61% in 2010 and then
further to 35.91% in 2020. Pendergrass Stip. 9 36.
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entire Atlanta MSA (including the ARC counties), the Atlanta metropolitan
area encompasses 61.81% of Georgia’s Black population. Id.

And focusing more particularly on the area in which the illustrative
District 6 is located, the 2020 Census shows that the combined Black population
in Cobb, Fulton, Douglas, and Fayette Counties is 807,076 persons, which is
more than necessary to constitute either an entire congressional district or a
majority in two congressional districts. GPX 1, § 40 & fig.7. More than half
(53.27%) of the total population increase in these four counties since 2010 can
be attributed to the increase in the counties” Black population. Id. 9 41.

(b) Georgia’s 2021 congressional plan

Georgia’s Enacted 2021 Congressional Plan contains two majority-
minority districts using the AP BVAP metric—Districts 4 and 13. See
Pendergrass Stip. § 48. The Enacted Congressional Plan places Districts 3, 6, 11,
13, and 14 in the northwestern part of the state, including areas in the western

portions of the Atlanta MSA.
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GPX 1, at 55-56. The Enacted Congressional Plan reduces Congressional
District 6’s’> AP BVAP from 14.6% under the prior congressional plan to 9.9%.
Pendergrass Stip. § 49; GPX 1, § 38. Under the 2021 plan, Congressional District
13 has an AP BVAP of over 66%. Pendergrass Stip. § 50. Under the Enacted
Congressional Plan, Congressional Districts 3, 11, and 14 border Congressional
District 13. Id. q 51.

Mr. Cooper observed that “District 13 is packed with African-American
voters. Under the 2021 plan it’s almost 65 percent, a little bit over 65 percent
black voting age.” Feb. 7, 2022, Morning Tr. 45:4-6. Mr. Cooper concluded that
“it would be very easy to unpack that population so that there are fewer African
Americans living in the district but still a clear majority black voting age
population district. And in so doing create an additional majority black district
in western metro Atlanta that would include a little part of Fayette County and
south Fulton County, . .. eastern Douglas County and central Southern Cobb
County.” Id. at 45:7-14. Mr. Cooper further observed that “the fragmentation

of the black population . . . is most evident in Cobb County. Cobb County has

15 The Court takes judicial notice that Congresswoman Lucy McBath, a Black woman,
was elected to represent Congressional District 6 in 2018 and won reelection in 2020,
even though the AP BVAP for the district was 14.6%.
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been split four ways under the enacted plan. ... As it now stands, the enacted
plan takes population that is just a few minutes away from downtown Atlanta
in western Cobb County and puts it in District 14, which goes all the way to the
suburbs of Chattanooga.” Id. at 46:19-47:4.

() The Pendergrass Plaintiffs’
illustrative congressional plan

Analyzing the demographic trends discussed above, as well as the
enacted congressional map, Mr. Cooper concludes that “[t]he Black population
in metropolitan Atlanta is sufficiently numerous and geographically compact
to allow for the creation of an additional compact majority-Black congressional
district anchored in Cobb and Fulton Counties (District 6 in the Illustrative
Plan).” GPX 1, 9910, 42, 59. Mr. Cooper opines that this “additional
congressional district can be merged into the enacted 2021 Plan without making
changes to six of the 14 districts: CD 1, CD 2, CD 5, CD 7, CD 8, and CD 12 are
unaffected.” Id. 911, see also id. Y46 (“The result leaves intact six
congressional districts in the enacted plan, modifying eight districts in the 2021
Plan to create an additional majority-Black district in and around Cobb and
Fulton Counties.”); Feb. 7, 2022, Morning Tr. 51:6-20 (Mr. Cooper’s testimony

about the unchanged districts).
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Mr. Cooper drew an illustrative congressional plan that includes an
additional majority-minority congressional district —illustrative Congressional
District 6 —in the western Atlanta metropolitan area. Pendergrass Stip. § 52;
GPX1, 99 47-48 & tig.8. Mr. Cooper’s Illustrative Congressional District 6 has
an AP BVAP of 50.23% and a non-Hispanic Black citizen voting-age population
(“BCVAP”) of 50.69%. Pendergrass Stip. § 53; GPX 1, 9 47.1¢ Mr. Cooper’s
[llustrative Congressional Plan includes three total majority-minority districts
using the any part BVAP metric and five total majority-minority districts using
the non-Hispanic BCVAP metric. Pendergrass Stip. 9§ 55.17

Neither Mr. Morgan nor Ms. Wright disputes that Mr. Cooper’s
Illustrative Congressional District 6 is a majority-minority district under both
the AP BVAP and non-Hispanic BCVAP metrics. See DX 3, § 9 (Mr. Morgan’s
expert report noting that Mr. Cooper’s Illustrative Congressional District 6 has
a “50.2% any-part Black voting age population”); DX 41, 929 (Ms. Wright's

expert report acknowledging that Mr. Cooper’s Illustrative Congressional

16 District 6 is below 50% on other racial metrics, including single-race BVAP and the
percentage of registered voters who are Black. See DX 43. As stated above, however,
this Court is relying on the AP Black metric.

17" As a result of the adjustments in the illustrative map, District 13 went from having
a 66.75% BV AP to having a 51.40% BVAP, and District 4 went from having a 54.42%
BVAP to a 52.40% BVAP. See GPX 2, § 5 & fig.1.
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District 6 is “over the 50% threshold on any part Black”).18 Both Mr. Morgan
and Ms. Wright admitted during the hearing that Mr. Cooper’s illustrative
Congressional District 6 has an AP BVAP of 50.23%. See Feb. 11, 2022, Morning
Tr. 82:21-83:7 (Ms. Wright); Feb. 11, 2022, Afternoon Tr. 233:19-234:1
(Mr. Morgan). Although Ms. Wright claimed that Mr. Cooper’s illustrative
Congressional District 6 “is below 50% Black on voter registration” (DX 41,
9 29), she admitted during the hearing that more than 8% of registered voters
are of unknown race and that this qualifying information was not included in
her expert report.!® See Feb. 11, 2022, Morning Tr. 71:10-78:12.

Notably, Mr. Cooper’s illustrative plan does not reduce the number of
preexisting majority-minority districts in the enacted congressional plan. See
GPX1, 9 51, GPX 2, § 5 & fig.1. Mr. Cooper testified that creating an additional

majority-minority congressional district in the western Atlanta metropolitan

18- While Mr. Morgan notes that District 6 is “a barely majority Black district at 50.2%”
AP BVAP (DX 3, 99 (emphasis added)), the question is whether the illustrative
district is majority Black. Bartlett, 556 U.S. at 18. Because 50.2% is a majority, the Court
finds that the numerosity requirement is met.

19 Ms. Wright's report and testimony at trial referenced demographic statistics used
by the Secretary of State’s Office. See DX 41, 9 10-12, 21, 27-29; Feb. 11, 2022,
Morning Tr. 71:10-78:12. Because this information was not attached to Ms. Wright's
expert report, or submitted as an exhibit at trial, the Court requested that counsel for
Defendants provide said statistics to the Court for review. Feb. 11, 2022, Morning Tr.
80:15-18. The Court reviewed the demographic statistics when preparing this Order.
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area with the Black communities in Cobb, Douglas, Fulton, and Fayette
Counties “was extremely easy to do” and “not a complicated plan drawing
project.” Feb. 7, 2022, Morning Tr. 53:6-8. Mr. Cooper emphasized this point
throughout the hearing. E.g., id. at 69:6-9 (stating that “it was extraordinarily
easy to draw this additional majority black district in the western part of metro
Atlanta” and that “[i]t basically just draws it[self]”); id. at 75:11-12
(Mr. Cooper’s testimony: “There are no complexities here like there might be
in other states. This is just drop-dead obvious.”).

Based on the expert reports and testimony provided in this case, the
Court concludes that Mr. Cooper’s illustrative congressional plan contains an
additional majority-minority congressional district.

Based on the expert reports and testimony provided in this case, the
Court concludes that Mr. Cooper’s Illustrative Congressional Plan contains an
additional majority-Black congressional district. Thus, the Court finds that the
Pendergrass Plaintiffs have satisfied the numerosity component of the first
Gingles precondition.

(2) Geographic Compactness

To satisty the first Gingles precondition, the Pendergrass Plaintiffs must

also show that their proposed majority-Black congressional district is
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sufficiently compact. This compactness requirement under Gingles requires a
showing that it is “possible to design an electoral district[] consistent with
traditional redistricting principles.” Davis, 139 F.3d at 1425.

The redistricting guidelines adopted by the Georgia General Assembly
provide that those drawing new districts should account for or consider
population equality, compactness, contiguity, respect for political subdivision
boundaries and communities of interest, and compliance with Section 2 of the
Voting Rights Act. See GPX 40. Mr. Cooper testified that his Illustrative Map
adheres to these and other neutral districting criteria. See Feb. 7, 2022, Morning
Tr. 48:16-50:21 (Mr. Cooper’s testimony describing traditional districting
principles employed during his map-drawing process). Mr. Cooper explained
that none of the traditional districting principles predominated when he drew
his Illustrative Congressional Plan; instead, he “tried to balance them all” and
“did not prioritize anything other than specifically meeting the one-person,
one-vote zero population ideal district size.” Id. 50:22-51:2.

For the reasons discussed below, the Court finds that the Pendergrass
Plaintiffs’ Illustrative Plan comports with traditional redistricting principles —

including those enumerated in the General Assembly’s redistricting guidelines.
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Thus, the Court finds that the Pendergrass Plaintiffs satisfy the remainder of
the first Gingles precondition analysis.

(@) Population equality

First, an illustrative plan must comply with the one-person, one-vote

principle. See Wright, 301 F. Supp. 3d at 1325-26; see also Reynolds, 377 U.S.

at 577 (“[T]he Equal Protection Clause requires that a State make an honest and
good faith effort to construct districts, in both houses of its legislature, as nearly
of equal population as practicable.”).

Mr. Cooper’s expert report demonstrates that his Illustrative Plan
contains minimal population deviation. See GPX 1 at 67-68; Feb. 7, 2022,
Morning Tr. 55:12-18 (Mr. Cooper’s testifying that population equality is
“reflected with perfection [in his illustrative map] because the districts are plus
or minus one person”). Accordingly, the Court finds that Mr. Cooper’s
llustrative Congressional Map complies with the one-person, one-vote
principle.

(b) Compactness

Second, as discussed in greater detail above, an illustrative plan must

contain “reasonably compact” districts. See Bush v. Vera, 517 U.S. 952, 979

(1996). Mr. Cooper testified that “there is no bright line rule” for compactness,
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“nor should there be” given that “so many factors [] enter into the equation” —
including, in Georgia, the fact that “municipal boundaries in many [c]ounties
[] are not exactly compact.” Feb. 7, 2022, Morning Tr. 60:14-24.

The parties’” experts evaluated the Enacted Congressional Plan and
Mr. Cooper’s Illustrative Plan using the Reock and Polsby-Popper analyses,
two commonly used measures of a district’'s compactness. See GPX 1, § 54 &

nn.11-12 & fig.10; DX 1, § 17 & chart 2; see also Comm. for a Fair & Balanced

Map v. Ill. State Bd. of Elections, 835 F. Supp. 2d 563, 570 (N.D. Ill. 2011)

(referring to “the Polsby-Popper measure and the Reock indicator” as “two
widely acceptable tests to determine compactness scores”). The Reock test is an
area-based measure that compares each district to a circle, which is considered
to be the most compact shape possible. GPX 1, § 54 & n.11. For each district, the
Reock test computes the ratio of the area of the district to the area of the
minimum enclosing circle for the district. Id. The measure is always between
O and 1, with 1 being the most compact. Id.; see also Feb. 7, 2022, Morning
Tr. 59:21-60:4 (Mr. Cooper describing the Reock score as “just creating a
number between zero and one to compare the area of a district with a circle
drawn around the district, and so the higher you are towards one, the more

compact the district would be under that measure”). The Polsby-Popper test,
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on the other hand, computes the ratio of the district area to the area of a circle
with the same perimeter. GPX 1, 4 54 n.12. The measure is always between 0
and 1, with 1 being the most compact. Id.; see also Feb. 7, 2022, Morning
Tr. 60:5-13 (Mr. Cooper’s testimony describing the Polsby-Popper measure). In
discussing these methods of measuring compactness scores, Defendants’
mapping expert Mr. Morgan stated that while he would not assert that a certain
score would be a universally applicable threshold for compactness, the
compactness scores generally “are usually useful in comparing one plan to
another” and that “when you do a lot of comparisons, you can see some cases
where things are considerably less compact than others.” Feb. 11, 2022,
Afternoon Tr. 226:2-11.

Mr. Cooper reported that the mean Reock score for his Illustrative Plan
is 0.40, compared to a mean score of 0.43 for the Enacted Plan, and that the
mean Polsby-Popper score for this Illustrative Plan is 0.23, compared to 0.25 for
the Enacted Plan. GPX 1, 454 & fig.10; see also id. at 78-83. Mr. Morgan
confirmed these figures in his report. See DX 3, 9 17; see also Feb. 11, 2022,
Afternoon Tr. 243:3-9. The following table included in Mr. Morgan’s report

compares, on a district-by-district level for the eight congressional districts
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changed in Mr. Cooper’s Illustrative Plan, the compactness measures of

Mr. Cooper’s illustrative districts to those of the districts in the Enacted Map:

Proposed Adopted Cooper Adopted Cooper
Remedial Plan Reock Remedial Plan Remedial
Districts Plan Reock Polsby- Polsby-
/Adopted Popper Popper
Districts

Congress 003 0.46 0.40 0.28 0.25
Congress 004 0.31 0.29 0.25 0.21
Congress 006 0.42 0.38 0.20 0.16
Congress 009 0.38 0.40 0.25 0.32
Congress 010 0.56 0.40 0.28 0.18
Congress 011 0.48 0.40 0.21 0.16
Congress 013 0.38 0.42 0.16 0.25
Congress 014 0.43 0.48 0.37 0.34

DX 1, § 17 & chart 2. Mr. Cooper testified that, “practically speaking, there is
no difference” between compactness measures for the Illustrative and Enacted
Congressional Plans. Feb. 7, 2022, Morning Tr. 61:4-15. Mr. Cooper also
testified that the compactness measures for his Illustrative Congressional Plan
are “[i]n the usual range. There is no problem with the compactness per se in
either” the Enacted or Illustrative Congressional Plans. Id. at 61:16-20. Further,
while Mr. Morgan stated that Mr. Cooper’s Illustrative Congressional Plan is
“less compact overall” than the Enacted Plan (DX 3, § 17), he did not opine that

Mr. Cooper’s Illustrative Plan is not reasonably compact. Feb. 11, 2022,
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Afternoon Tr. 243:19-244:1; see also id. at 228:3-16 (Mr. Morgan conceding that
there is no minimum compactness threshold for districts under Georgia law).
Given the evidence discussed above, the Court finds that Mr. Cooper’s
[llustrative Congressional Map has comparable compactness scores to
Georgia’s enacted 2021 congressional plan. More specifically, after reviewing
the compactness measures supplied by the expert reports in this case and
listening to the expert testimony at the preliminary injunction hearing, the
Court concludes that the districts in Mr. Cooper’s Illustrative Plan are
reasonably compact for purposes of the first Gingles precondition analysis.
And beyond recognizing that the numerical compactness measures indicate
that the affected districts in the Illustrative Plan are sufficiently compact, the
Court finds that the districts in the Illustrative Plan pass the “eyeball test” in

that they appear from a visual review to be compact. See Ala. State Conf. of

NAACP v. Alabama, No. 2:16-CV-731-WKW, 2020 WL 583803, at *20 (M.D. Ala.

Feb. 5, 2020) (“District 1 is contiguous and also passes the eyeball test for

geographical compactness.”); Comm. for a Fair & Balanced Map, 835

F. Supp. 2d at 571 (noting a district’s Polsby-Popper and Reock scores but also
stating that the district “passe[d] muster under the ‘eyeball’ test for

compactness”). Accordingly, the Court finds that Mr. Cooper’s Illustrative
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Congressional Plan is consistent with the traditional districting principle of

compactness.

(c) Contiguity

Third, an illustrative plan’s district must be contiguous. See Davis, 139
F.3d at 1425. The parties do not dispute that Mr. Cooper’s Illustrative
Congressional Map contains contiguous districts. See Feb. 7, 2022, Morning
Tr. 62:4-14 (Mr. Cooper’s testimony confirming that his illustrative districts are
contiguous).

(d) Preservation of political
subdivisions

Fourth, an illustrative plan should consider the “preservation of

significant political and geographic subdivisions.” See Adamson, 876 F. Supp.

2d at 1353.

Mr. Cooper testified that he “attempted to avoid splitting counties where
unnecessary and avoid splitting towns and municipalities.” Feb. 7, 2022,
Morning Tr. 55:19-56:22. However, he also noted that “to meet one-person,
one-vote in the congressional plan, it is absolutely necessary to split some
counties.” Id. at 56:3-5. In those cases, Mr. Cooper “would try to split the
county by precinct,” though splitting precincts was also sometimes necessary

to achieve population equality. Id. at 56:6-10. If splitting a precinct was

76




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 77 of 238

necessary, Mr. Cooper “would follow, if possible, a municipal boundary or an
observable boundary like a road or waterway. And in some cases, [Mr. Cooper]
generally follow[ed] observable boundaries, but also rel[ied] on a census
bureau boundary that is established, known as a block group.” Id. at 56:11-19.

As Mr. Morgan notes, Mr. Cooper’s plan splits more political
subdivisions than the Enacted Plan does. DX 3, § 15. Overall, however, the
Court finds that county, voting district (“VTD”),2 and municipal splits are
comparable between the Enacted Congressional Plan and Mr. Cooper’s
lllustrative Plan. Although thirteen counties are split in Mr. Cooper’s
[llustrative Plan (compared to twelve in the Enacted Plan), Mr. Cooper’s
Illustrative Plan includes fewer unique county-district combinations than the
Enacted Plan —fourteen compared to nineteen — indicating fewer splits overall.
See GPX 1, § 55 & fig.11; id. at 84-91; Feb. 7, 2022, Morning Tr. 56:20-57:21
(Mr. Cooper’s testimony distinguishing between number of counties that are

split as opposed to number of splits total). Further, Mr. Cooper’s Illustrative

20 The term “voting district” is “a generic term adopted by the Bureau of the Census
to include the wide variety of small polling areas, such as election districts, precincts,
or wards, that State and local governments create for the purpose of administering
elections.” U.S. Census Bureau, https://www?2.census.gov/geo/pdfs/reference
/GARM/Ch14GARM.pdf (last visited February 27, 2022).
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Congressional Plan splits fewer municipalities than the Enacted Plan:
seventy-nine compared to ninety. See GPX 1, § 55 & fig.11; id. at 92-97; Feb. 7,
2022, Morning Tr. 57:22-58:4 (Mr. Cooper’s testimony describing municipality
splits). Mr. Cooper’s Illustrative Congressional Plan splits only five more VIDs
than the Enacted Plan. See GPX 1, at 84-91; Feb. 7, 2022, Morning Tr. 58:5-59:3
(Mr. Cooper’s testimony describing VID splits). And as compared to the
Enacted Congressional Plan, in which Cobb County is divided among four
congressional districts, Mr. Cooper’s Illustrative Plan divides Cobb County
between only two congressional districts. Feb. 7, 2022, Morning Tr. 46:23-47:1,
53:9-22.

Based on the record, the Court finds that Mr. Cooper’s Illustrative
Congressional Plan sufficiently respects political subdivision boundaries for
purposes of the first Gingles precondition. While Mr. Cooper’s plan splits more
political subdivisions than the Enacted Plan splits, the difference is small and
not material. Further, the Court finds that Mr. Cooper provided convincing and
permissible reasons for why he opted to split many of the political subdivisions
he did split. E.g., Feb. 7, 2022, Morning Tr. 55:21-59:3, 83:2-20 (explaining that

he had to split certain counties in order to comply with the one-person, one-
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vote requirement). On balance, the Court finds that the Illustrative Plan
adequately respects political subdivision boundaries.

(e) Preservation of communities of
interest

Fifth, an illustrative map should seek to keep communities of interest

together in the same districts. See LULAC, 548 U.S. at 432-33. The Supreme

Court has indicated that communities of interest may form by commonalities
in “socio-economic status, education, employment, health, and other

characteristics.” See id. at 432 (citation omitted); see also Perez v. Abbott, No.

SA-11-CV-360, 2017 WL 1406379, at *60 (W.D. Tex. Apr. 20, 2017) (recognizing
communities of interest that shared “socioeconomic issues, poverty, lack of
good jobs, and lack of access to health services and public hospitals”). “The
recognition of nonracial communities of interest reflects the principle that a
State may not assume from a group of voters’ race that they think alike, share

the same political interests, and will prefer the same candidates at the polls.”

LULAC, 548 U.S. at 432-33 (cleaned up). But the Supreme Court has also noted

“evidence that in many cases, race correlates strongly with manifestations of

community of interest (for example, shared broadcast and print media, public
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transport infrastructure, and institutions such as schools and churches).” Bush,
517 U.S. at 964.21

With these principles in mind, the Court now turns to discuss whether
the Pendergrass Plaintiffs” Illustrative Map respects communities of interest.
Because the relevant portions of the Enacted Map and the Pendergrass
Plaintiffs” Illustrative Map are in the western portion of the state, the Court
focuses its discussion on those districts.

Referring to the Enacted Congressional District 14, Mr. Cooper testified,
“I think you would be hard-pressed to find anything with relation to south
Cobb County that would connect that part of District 14 to the remainder,
particularly since District 14 extends way to the north. So it’s really — it’s really
getting into an Appalachian Regional commission territory. It's just not the
same.” Feb. 7, 2022, Morning Tr. 47:5-15. When asked by the Court how he
would describe southwest Cobb County, Mr. Cooper responded, “Suburban.”

Id. at 47:16-18.

21 While Georgia’s redistricting guidelines provide that communities of interest
should be considered when districts are being drawn, the guidelines do not define
what constitutes a community of interest. See GPX 40, at 2.
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Jason Carter, a former member of the State Senate and candidate for
Governor of Georgia during the 2014 election, agreed that the treatment of
Cobb County in the enacted congressional map does not serve a clear
community of interest, noting that it “looks like ... you are taking bits and
pieces of Cobb County and you are sticking them in these districts that are very,
very different from Cobb County.” Feb. 10, 2022, Afternoon Tr. 127:8-20.
Mr. Carter explained that this “part of Cobb [County] is essentially Metro
Atlanta. It's a suburban part.... And if you look at [Chattooga] County or
some of these others, we are talking about rural, mountain counties in essence
that are not part of the Metro Atlanta area at all and [confront] very different
sets of issue[s], it would seem to me.” Id. at 127:21-128:8. He further explained
the difficulties that Cobb County residents would have in securing
representation due to being included in more rural-reaching congressional
districts: “[I]f you are in a part of that district that is, again, buried as an
appendage, in a district that has a significant number of other interests, then
you are not going to have the amount of responsiveness that you would
otherwise have.” Id. at 132:1-15.

Ms. Wright described southwest Cobb County as “municipalized” and

“developed.” Feb. 11, 2022, Morning Tr. 33:19-34:3. She also confirmed that this
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area is “part of metro Atlanta.” Id. at 34:4-5. By contrast, she described Polk
and Bartow Counties in northwest Georgia—which are connected with
southwest Cobb County in the Enacted Congressional Plan—as “more rural
counties.” Id. at 34:6-11.

Mr. Cooper explained that he looked at maps of Georgia’s regional
commissions and metropolitan statistical areas to guide his preservation of
communities of interest. Feb. 7, 2022, Morning Tr. 62:15-63:17; see also Feb. 11,
2022, Morning Tr. 90:3-91:12 (Ms. Wright's testimony agreeing that a
“community of interest is anything that unites people in an area and brings
them together” and broadly defining communities of interest to include regions
with shared commercial and economic interests). Mr. Cooper testified that he
used these sources to derive communities with shared economic and
transportation interests. Feb. 7, 2022, Morning Tr. 62:23-63:4. As depicted in his
expert report, Mr. Cooper’s illustrative Congressional District 6 is comprised of
pieces of four counties — Cobb, Douglas, Fulton, and Fayette — that are among

the 11 core ARC counties:
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GPX 1, § 47 & fig.8. As Mr. Cooper testified, “these [c]ounties are all part of
core Atlanta,” and the distances between them “are fairly small.” Feb. 7, 2022,
Morning Tr.92:23-25; see also id. at 96:22-25 (Mr. Cooper’s testimony
characterizing 11 ARC counties as core Atlanta area). Mr. Cooper also testified
that he was aware of the creation of at least four majority-Black Georgia State
Senate districts in the western Atlanta metropolitan area under the newly
enacted legislative maps. See GPX 2, § 3; Feb. 7, 2022, Morning Tr. 103:4-14. He

explained that “four Senate districts is one congressional, 14 times four is 56.
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So that’s why I was so confident at the outset that it was going to be likely that
I could draw the additional majority black district in that part of the state.” Feb.
7,2022, Morning Tr. 103:15-22.

Commenting on Mr. Cooper’s illustrative Congressional District 6,
Mr. Carter testified, that it was “clearly” a “suburban district” in a “fast-
growing” area of suburban Atlanta. Feb. 10, 2022, Afternoon Tr. 133:8-14.
Mr. Carter noted that illustrative Congressional District 6 is an area within
forty-five minutes of downtown Atlanta that confronts similar issues. See id. at
133:8-18. Mr. Carter described the interests that residents of the western
Atlanta metropolitan area share, such as similar suburban school districts,
transportation concerns (“the Atlanta traffic reports affect everybody’s life in
that part of West Cobb and it affects basically nobody’s life in Gordon
County”), and healthcare concerns. Id. at 128:9-129:11. Applying these shared
concerns to Mr. Cooper’s illustrative Congressional District 6, Mr. Carter
testified that residents of these areas would have similar transportation,
housing, and healthcare issues. Id. at 133:19-23. He further testified that Fulton,
Cobb, and Douglas Counties are growing quickly “from a school district
standpoint” and will “be in the kind of environments that are going to look

familiar to each other.” Id. at 133:23-134:2. Asked about shared infrastructure
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concerns, Mr. Carter responded, “I think from an infrastructure standpoint,
there is no doubt that the infrastructure needs here are really cohesive because
you’ve got the traffic issues that are there . ... And that also includes [] land
use management . . .. [TThe Chattahoochee River runs through here and you
are talking about drainage and land use and as these things are growing fast,
the connectedness of this area is really real. So that infrastructure piece is
another thing that links it together.” Id. at 134:3-18.

Based on the record, the Court finds that Mr. Cooper’s Illustrative
Congressional Plan sufficiently respects communities of interest in the western
Atlanta metropolitan area for purposes of the first Gingles precondition.
Several witnesses testified that the areas constituting illustrative Congressional
District 6 are developed and suburban in nature and generally face the same
infrastructure, medical care, educational, and other critical needs. The Court
finds that these needs, along with the relative geographic proximity given the
compactness of the proposed district, combine to create a community of interest

for Gingles purposes.

(f) Core Retention

Next, the Court discusses the preservation of existing district cores,

which is not an enumerated districting principle adopted by the Georgia
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General Assembly. See GPX 40. Mr. Morgan opined that while the 2021 Enacted
Congressional Plan “largely maintains existing district cores” from the prior
congressional plan, Mr. Cooper’s Illustrative Plan “makes drastic changes” to
many of the districts from the prior plan. DX 3, § 12 & chart 1. Mr. Cooper
responds, however, that he could not avoid drawing illustrative districts with
lower core retention scores than the districts in the Enacted Congressional Plan
in light of his objective of satisfying the first Gingles precondition. See GPX 2,
9 4. As he explained in his expert report, “[c]ore retention is largely irrelevant
when an election plan is challenged on the grounds that it violates Section 2[]
of the VRA. The very nature of the challenge means that districts adjacent to
the demonstrative majority-minority district must change, while adhering to
traditional redistricting principles.” Id.

During his testimony at the hearing, Mr. Morgan conceded that
illustrative plans are necessarily different from enacted plans. Feb. 11, 2022,
Afternoon Tr. 214:1-3. The Court also notes that Mr. Cooper’s Illustrative Plan
does not alter six of Georgia’s fourteen congressional districts. See GPX 1,
99 11, 46; Feb. 7, 2022, Morning Tr. 51:6-20 (Mr. Cooper’s testimony describing
unchanged districts). As such, the Court finds that not only does Mr. Cooper’s

Illustrative Congressional Plan comply with the traditional districting
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principles and the General Assembly’s guidelines, his plan also does not alter
existing district cores in a manner that counsels against finding that it satisfies
the first Gingles precondition.

(8) Racial considerations

Finally, the Court addresses whether Mr. Cooper subordinated
traditional districting principles in favor of race-conscious considerations. A
state cannot use race as the predominant factor motivating the decision to place
a significant number of voters within or without a particular district, and the
state is not allowed to subordinate other factors, such as compactness or respect
for political subdivisions, to racial considerations. Wright, 301 F. Supp. 3d at
1325 (citations omitted). Thus, an illustrative plan should not subordinate
traditional redistricting principles to racial considerations substantially more
than is reasonably necessary to avoid liability under Section 2. See Davis, 139
F.3d at 1424.

Mr. Cooper was asked “to determine whether the African American
population in Georgia is ‘sufficiently large and geographically compact’ to
allow for the creation of an additional majority-Black congressional district in
the Atlanta metropolitan area.” GPX 1, § 8 (footnotes omitted); see also Feb. 7,

2022, Morning Tr. 98:8-16. He testified that he was not asked to either “draw
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as many majority black districts as possible” or “draw every conceivable way
of drawing an additional majority black district.” Id. at 98:17-24. And
Mr. Cooper testified that if he had found that a majority-Black district could
not have been drawn, he would have reported that to counsel, as he has “done
[] in other cases.” Id. at 98:25-99:24. Mr. Cooper testified that race “is something
that one does consider as part of traditional redistricting principles” because
“you have to be cognizant of race in order to develop a plan that respects
communities of interest, as well as complying with the Voting Rights Act][,]
because one of the key tenets of traditional redistricting principles is the
importance of not diluting the minority vote.” Id. at 48:4-15. Mr. Cooper
emphasized that he accounted for other considerations when he drew his
illustrative map, including the traditional districting principles described
above. See id. at 48:16-51:5. Although he “was aware of the racial
demographics for most parts of the state,” race “certainly did not
predominate.” Id. at 51:3-5; see also id. at 50:22-51:2 (testifying that no factor
was a predominant factor in drawing the Illustrative Plan); 99:25-100:9
(Mr. Cooper’s testimony: “I looked at all of the factors that are part of the
traditional redistricting principles and tried to balance them. So I tried to draw

a compact district, a district that didn’t split very many political subdivisions,
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and we [have] already seen that the plan that I've drawn splits fewer
municipalities than the adopted [] plan. And I looked at other factors, . .. the
various traditional redistricting factors. The idea was to balance those factors
and show that a district could be created if it could be created.”); id. at 101:25-
102:13 (similar).

Although Ms. Wright opined that she “cannot explain the decision to
take District 6 into Fayette County” in Mr. Cooper’s illustrative map (DX 41,
9 29), Mr. Cooper explained that “[t]o meet one-person one-vote requirements,
one has to split Fayette County between District 13 and District 6 because if you
put all of Fayette County in District 13, it would be overpopulated by . ..
several thousand people.” Feb. 7, 2022, Morning Tr. 64:22-65:8. Mr. Cooper
noted that “the northern part of Fayette County” is “a racially diverse area.
That is not overwhelmingly black. It's balanced to some part[s] of Cobb County
where there is no racial majority.” Id. at 82:6-18.

Similarly, Ms. Wright suggested that “District 13 reaches into Newton
County in an unusual way that cannot be explained by normal redistricting
principles” (DX 41, § 29), but Mr. Cooper again explained that this was done
“to balance populations out” because including all of Newton County in

Congressional District 4 would have made that district overpopulated. Feb. 7,
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2022, Morning Tr. 66:11-67:1. Ms. Wright also stated that “District 6 specifically
grabs Black voters near Acworth and Kennesaw State University to connect
them with other Black voters in South Cobb, Douglas, and Fulton Counties”
(DX 41, g 29), but Mr. Cooper explained that this decision was also made “to
ensure that District 6 met population equality.” Feb. 7, 2022, Morning Tr. 65:14-
21. Mr. Cooper noted that the northern arm of his illustrative Congressional
District 6 is not in “an area that is predominately black. It is a racially diverse
area[.]” Id. at 65:21-66:2; see also id. at 84:4-7 (Mr. Cooper’s testimony: “I was
not trying to maximize the black voting age population of District 6 by going
into . .. Kennesaw and Acworth.”); id. at 85:18-86:4 (Mr. Cooper’s testimony:
“I had to go in some direction and pick up fairly heavily populated areas, and
I knew Kennesaw and Acworth were racially diverse so from a community of
interest standpoint it made sense to include that with central Cobb County,
which is also racially diverse, and southern Cobb County, which is more
predominantly black.”); id. at 97:5-10 (Mr. Cooper’s testimony: “That was an
area with relative racial diversity. I thought it would fit into a majority black
district. But I was not trying to identify majority black blocks to put into District

6 from that area.”).
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Indeed, when asked if “there [were] densely populated black areas in
those [c]ounties that you didn’t include in your illustrative map,” Mr. Cooper
confirmed that “there would be ways to enhance the black voting age
population, not just in District 6 but elsewhere, by changing lines and perhaps
splitting some additional [c]Jounties.” Feb. 7, 2022, Morning Tr. 66:3-10; see also
id. at 97:11-19 (Mr. Cooper’s testimony agreeing that he could have “done
further changes to the plan that was adopted, perhaps, splitting an additional
[c]Jounty or something to find other areas to draw a majority black district”). In
response to Ms. Wright's suggestion that “[t]he divisions of Cobb, Fayette, and
Newton Counties do not make sense as part of normal redistricting principles”
and were made “in service of some kind of specific goal” (DX 41, §29),
Mr. Cooper confirmed that he did not have a single specific goal in mind when
drawing his Illustrative Congressional Map, explaining that he was asked “to
determine whether or not an additional majority black district could be created,
but that was not the goal per se. I had to also follow traditional redistricting
principles and then make an assessment as to whether that one additional black
district could be determined. I determined that it could be, but that was not my

goal per se.” Feb. 7, 2022, Morning Tr. 68:5-20.
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Given the record and the evidence discussed above, the Court finds that
race did not predominate in the drawing of Mr. Cooper’s Illustrative
Congressional Plan. Specifically, the Court finds that Ms. Wright's criticisms of
the Illustrative Plan are conclusory and lack analysis. For every unsupported
conclusion she made that certain illustrative districts did not comply with
traditional redistricting principles, Mr. Cooper offered detailed and readily
understandable explanations for why he drew districts in the way he did and
how his plan complies with traditional redistricting principles. Moreover, the
Court finds that while Mr. Cooper was conscious of race when drawing the
congressional districts, other redistricting principles were not subordinated.

(3) Conclusions of Law

Thus, based on the evidence presented, the Court finds that the
Pendergrass Plaintiffs” Illustrative Plan demonstrates that the Black population
in the western Atlanta metropolitan area is sufficiently geographically compact
to constitute a voting-age majority in an additional congressional district.
Moreover, the Court finds that the Illustrative Plan is consistent with
traditional redistricting principles. Accordingly, the Court finds that the
Pendergrass Plaintiffs have shown a substantial likelihood to succeed on the

merits of the first Gingles precondition.
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d) Grant and Alpha Phi Alpha

The Court finds that the Grant and Alpha Phi Alpha Plaintiffs have

sufficiently established that they are substantially likely to succeed on the
merits in showing that it is possible to create two additional State Senate
Districts and two State House Districts in the Atlanta Metropolitan area and
one additional State House District in southwestern Georgia under relevant
Gingles considerations.

In addition, as indicated above, Plaintiffs in both the Grant and Alpha
Phi Alpha cases allege that the State maps passed in SB 2EX and HB 1EX violate

Section 2 of the Voting Rights Act. Both the Grant and Alpha Phi Alpha

Plaintiffs allege that the Georgia legislature should have drawn two additional
Senate Districts in the southern metropolitan Atlanta area and one additional
Senate District in the Eastern Black belt area. Grant Doc. No. [1], 9 41-42; APA
Doc. No. [1], 19 64-66. While the Illustrative Maps (drawn by redistricting
experts, Mr. Esselstyn and Mr. Cooper) presented by the Grant and Alpha Phi

Alpha Plaintiffs are not exact replicas, they largely overlap.22 Compare GPX 3,

22 The Court recognizes that “there is more than one way to draw a district so that it
can reasonably be described as meaningfully adhering to traditional principles, even
if not to the same extent or degree as some other hypothetical district.” Chen v. City
of Houston, 206 F.3d 502, 519 (5th Cir. 2000). And the remedial plan that the Court
eventually implements if it finds Section 2 liability need not be one of the maps
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9 26 & fig.6, with APAX 1, § 79 & fig.17; compare GPX 3, 27 & fig.7, with
APAX 1, § 76 & fig.15; compare GPX 3, 41 & fig.12 with APAX 1, § 112 &
tig.28. The Court finds that both plans concern areas of Henry, Clayton, and
Fayette Counties. Accordingly, because the Court found that Mr. Esselstyn’s
[llustrative Senate District 25 and 28 have a substantial likelihood of success on
the merits as to the first Gingles precondition, the Court does not rule on the
substantial likelihood of success of Mr. Cooper’s Illustrative Senate Districts 17
and 28.

Compare GPX 3, § 24 & fig.4

proposed by Plaintiffs. See Clark, 21 F.3d at 95-96 & n.2 (“[P]laintiffs’ proposed
district is not cast in stone. It was simply presented to demonstrate that a majority-
black district is feasible in [the jurisdiction] . . . . [T]he district court, of course, retains
supervision over the final configuration of the districting plan.”).
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Figure 4: Map of majority-Black districts in the illustrative State Senate
plan.
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Additionally, both the Grant and Alpha Phi Alpha Plaintiffs allege that

the Georgia legislature should have drawn five additional House Districts. The

Grant Plaintiffs allege that two additional House Districts could be drawn in

the southern Atlanta metropolitan area (Grant Doc. No. [1], §43), and the

Alpha Phi Alpha Plaintiffs allege that three additional House Districts could be

drawn in the southern Atlanta metropolitan area (APA Doc. No. [1], 19 70-72.).

Mr. Cooper’s Illustrative House Districts 74, 110, and 111 concern areas of

96




Case 1:22-cv-00122-SCJ Document 91 Filed 02/28/22 Page 97 of 238

Henry, Fayette, and Clayton Counties. Mr. Esselstyn’s Illustrative House
Districts 74 and 117 also concern Henry, Fayette, Clayton, and Cowetta
Counties. Accordingly, because the Court found that Mr. Esselstyn’s
[lustrative House District 74 and 117 have a substantial likelihood of success
on the first Gingles precondition, the Court does not rule on the substantial
likelihood of success of Mr. Cooper’s Illustrative House Districts 73, 110, and

111.

Figure 10: Map of majority-Black districts in the illustrative House plan.
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Figure 28: Illustrative Plan District 73 and Vicinity
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The Grant Plaintiffs’ redistricting expert drew one additional House
District in the western metropolitan Atlanta area and two additional House
Districts in central Georgia, that are anchored in Bibb County. See GPX 3, 39

& fig.10. The Alpha Phi Alpha Plaintiffs’ redistricting expert drew one

additional House District in the Eastern Black Belt and one additional House

District in Southwestern Georgia.
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Figure 32: lllustrative Plan: District 144 and Vicinity
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Figure 34: Illustrative Plan: District 153 and vicinity
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Id. 9 118 & fig.34.
To recap the prior ruling, at this stage, the Court finds that the Grant and

Alpha Phi Alpha Plaintiffs have established a substantial likelihood of

succeeding on the merits of their claim that SB 2EX and HB 1EX violate
Section 2 of the Voting Rights Act because the Black population is sufficiently
large and compact to create two additional Black-majority Senate Districts in

the southern Atlanta metropolitan area, two additional House Districts in the
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southern Atlanta metropolitan area, one additional House District in
southwestern Georgia.?

(1)  The Grant Plaintiffs are substantially
likely to establish a Section 2 violation

This Court finds that the Grant Plaintiffs have shown that they have a

substantial likelihood of satisfying the first Gingles precondition with respect
to two additional State Senate Districts and two additional State House Districts
in the Atlanta metropolitan area.

(@) Senate Districts

i) Numerosity

As indicated above, on December 30, 2021, Governor Kemp signed into
law State Senate Maps. The Georgia State Senate map consists of 56 districts.

GPX 3, 4 20; Feb. 9, 2022, Afternoon Tr. 169:13-14. The 2014 Georgia State

Senate plan contained 13 majority-Black districts using the AP BVAP metric

23 At this stage and without further discovery, the Court does not find that the Grant
and Alpha Phi Alpha Plaintiffs have established that they have a substantial
likelihood of succeeding on the merits of their claims that a third State Senate District
should have been drawn in the Eastern Black Belt or that additional House Districts
should have been drawn in the western Atlanta metropolitan area, central Georgia, or
in the Eastern Black Belt. Because the burden of proving substantial likelihood of
success for a preliminary injunction is a “high threshold,” this in no way
predetermines whether Plaintiffs can prove that Section 2 requires the creation of an
additional Senate District in the Eastern Black Belt, or additional House Districts in
central Georgia and in the Eastern Black Belt. See Louisiana v. Envir. Soc., Inc. v.
Coleman, 524 F.2d 930, 931 (5th Cir. 1975).
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when the 2020 Census data was applied. Grant Stip. 9 30. The Enacted State
Senate Map contains 14 majority-Black districts using the AP BVAP metric.
Grant Stip. § 56; GPX 3, q 21; Feb. 9, 2022, Afternoon Tr. 169:8-12. Ten of those
districts are in the Atlanta metropolitan area and four are in the Black Belt.
GPX 3, § 21 & fig.3.

Redistricting expert, Mr. Esselstyn, drew two illustrative Senate Districts
in the Atlanta metropolitan area, which are labeled Esselstyn Illustrative State
Senate District 25 and Illustrative State Senate District 28. Just about half of
Georgia’s Black population lives in six counties in the Atlanta MSA. GPX 3,
9 17. Those six counties, listed in order of Black population, are Fulton, DeKalb,
Gwinnett, Cobb, Clayton, and Henry. Id. Under the 2000 Census, the
population in the 29-county Atlanta MSA was 29.29% AP Black, increasing to
33.61% in 2010, and increasing further to 35.91% in 2020. Since 2000, the Black
population in the Atlanta MSA has grown from 1,248,809 to 2,186,815 in 2020.
Grant Stip. 9§ 44.

Mr. Esselstyn’s Illustrative State Senate District 25 is an additional
majority-Black State Senate district in the southeastern Atlanta metropolitan
area and is composed of portions of Clayton and Henry Counties. Grant Stip.

9 64, GPX 3, 426 & fig.6; Feb. 9, 2022, Afternoon Tr. 171:17-23, 228:10-13.
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Mr. Esselstyn’s Illustrative State Senate District 25 has an AP BVAP over 50%.
Grant Stip. § 65; GPX 3, 9 24 & tbl.1; Feb. 9, 2022, Afternoon Tr. 171:24-172:8.

Mr. Esselstyn’s Illustrative State Senate District 28 is an additional
majority-Black State Senate district in the southwestern Atlanta metropolitan
area and is composed of portions of Clayton, Coweta, Fayette, and Fulton
Counties. Grant Stip. § 66; GPX 3, 27 & fig.7; Feb. 9, 2022, Afternoon Tr.
172:11-17. Mr. Esselstyn’s Illustrative State Senate District 28 has an AP BVAP
over 50%. Grant Stip. § 67; GPX 3, § 24 & tbl.1; Feb. 9, 2022, Afternoon Tr.
172:18-20.

Table 1: Illustrative Senate plan majority-Black districts with BVAP
percentages

District BVAP% District BVAP% District BVAP%
10 61.10% 26 52.84% 39 60.21%
12 57.97% 28 57.28% 41 62.61%
15 54.00% 34 60.19% 43 58.52%
22 50.84% 35 54.05% 44 71.52%
23 50.43% 36 51.34% 55 65.97%
25 58.93% 38 66.36%

Grant Stip. § 60; GPX 3, q 24 & tbl.1; Feb. 9, 2022, Afternoon Tr. 169:20-22.
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Mr. Morgan and Ms. Wright do not dispute that Mr. Esselstyn’s
Illustrative State Senate District 25 and Mr. Esselstyn’s Illustrative State Senate
District 28 both have AP BVAPs over 50%. See DX 2, § 11 (Mr. Morgan’s expert
report confirming that Mr. Esselstyn’s illustrative State Senate plan contains 17
majority-Black districts); Feb. 11, 2022, Afternoon Tr. 191:21-25 (Mr. Morgan’s
testimony agreeing that Mr. Esselstyn’s illustrative State Senate plan includes
three additional majority-Black districts); DX 41, 420 (Ms. Wright’'s expert
report noting that “[t]he Esselstyn Senate plan also adds majority-Black
districts above the adopted Senate plan when using the any-part Black voting
age population Census metric”); Feb. 11, 2022, Morning Tr. 78:13-22, 80:23-
81:24 (Ms. Wright's testimony acknowledging that AP BVAPs of
Mr. Esselstyn’s additional majority-Black State Senate districts exceed 50%).

Mr. Morgan’s expert report included a chart demonstrating that
Mr. Esselstyn’s illustrative State Senate plan contains three fewer districts with

AP BVAPs above 65% compared to the Enacted Plan.
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Chart 1. Number of Majority-Black Senate Districts.

Majority-Black Senate Districts
2021 Proposed Esselstyn
% AP Black Adopted | Democratic| Remedial
VAP Plan Plan Plan
Over 75% 0 1 0
70% to 75% 3 2 1
65% to 70% 3 3 2
60% to 65% 3 1 1
55% to 60% 3 3 4
52% to 55% 1 3 3
50% to 52% 1 2 3
Total # Districts 14 15 17
DX 2, 910 & chart 1.

As Mr. Esselstyn explained in his supplemental expert report, “[o]ne
reason that the Enacted Plans have fewer majority-Black districts than the
Illustrative Plans is that more Black voters were unnecessarily concentrated
into certain Metro Atlanta districts in the Enacted Plans. By unpacking these
districts, the Illustrative Plans contain fewer packed districts—and,
consequently, additional majority-Black districts.” GPX 4, q 4.

Defendants argue that Senate District 25 is not sufficiently numerous to

form an additional majority-Black district. Defendants point out that in
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Mr. Esselstyn’s Illustrative State Senate District 25, the district is 56.51%
single-race Black voting age population and only 52.71% Black voter
registration. DX 46. However, this argument fails. First, courts use the AP Black
demographics, not single-race black demographics to determine whether the
Black community is sufficiently numerous. Because this Court must decide a
case that involves claims about Georgia’s Black population’s effective exercise
of the electoral franchise, this Court relies on the AP Black metric.

Second, the Supreme Court held that “a party asserting [Section] 2
liability must show by a preponderance of the evidence that the minority
population in the potential election district is greater than 50 percent.” Bartlett,
556 U.S. at 19-20. As stated above, the single-race Black population exceeds
50% of the voting age population of Mr. Esselstyn’s Illustrative State Senate
District 25. Additionally, the percentage of Black registered voters exceeds 50%.
Accordingly, the Mr. Esselstyn’s Illustrative State Senate District 25 is
sufficiently numerous for an additional majority-minority district.

Based on the expert reports and testimony provided in this case, the
Court concludes that Mr. Esselstyn’s Illustrative State Senate plan contains two

additional majority-Black districts in the metropolitan Atlanta area.
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ii)  Geographic compactness

Mr. Esselstyn states that his Illustrative State Senate Plan “was drawn to
comply with and balance” the principles enumerated in the 2021-2022 Senate
Reapportionment Committee Guidelines. GPX 3, § 29. The guidelines are as
follows:

1. Each legislative district of the General Assembly
should be drawn to achieve a total population that
is substantially equal as practicable, considering
the principles listed below.

2. All plans adopted by the committee will comply
with Section 2 of the Voting Rights Act of 1965, as
amended.

3. All plans adopted by the Committee will comply
with the United States and Georgia Constitutions.

4. Districts shall be composed of contiguous
geography. Districts that connect on a single point
are not contiguous

5. No multi-member districts shall be drawn on any
legislative redistricting plan.

6. The Committee should consider:
a. The boundaries of counties and precincts;
b. Compactness; and
c. Communities of interest.

7. Efforts should be made to avoid unnecessary
pairing of incumbents.
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8. The identifying of these criteria is not intended to
limit the consideration of other principles or
factors that the Committee deems appropriate.

GPX 39, at 3.

Mr. Esselstyn explained in his supplemental expert report and during his
testimony at the hearing, applying these traditional districting principles often
required balancing. See GPX 4, § 14. As he described the process,

It's a balancing act. So . . . often the criteria will be [in
tension] with each other. It may be that you are trying
to just follow precinct lines and not split . . . precincts,
but the precincts have funny shapes. So that means
you either are going to end up with a less compact
shape that doesn’t split precincts or you could split a
precinct and end up with a more compact shape. And
some of the county shapes are highly irregular as
well. So sometime[s] you can have a decision about
splitting counties as well. So that’s the example of
where there’s no one clear right answer and I'm trying
to sort of find the best balance that I can.

Feb. 9, 2022, Afternoon Tr. 157:14-25.

(@) Population equality

Mr. Esselstyn’s Illustrative State Senate Maps are not malapportioned
and comply with the one-person, one-vote principle. See Wright, 301 F. Supp.

3d at 1325-26; see also Reynolds, 377 U.S. at 577 (“[T]he Equal Protection

Clause requires that a State make an honest and good faith effort to construct
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districts, in both houses of its legislature, as nearly of equal population as
practicable.”).

Mr. Esselstyn’s expert report demonstrates that his Illustrative State
Senate Plan contains minimal population deviation. In both the Enacted and
Illustrative State Senate Plans, most district populations are within +1% of the
ideal, and a small minority are between +1 and 2%. None has a deviation of
more than 2%. For the Enacted Plan, the relative average deviation is 0.53%,
and for the Illustrative Plan, the relative average deviation is 0.68%. GPX 3,
930, see also id. at 49-52, 54-55 (Mr. Esselstyn’s expert report listing
population statistics for enacted and illustrative State Senate maps); id. at 66
(similar); Feb. 9, 2022, Afternoon Tr. 158:4-22, 176:20-177:5, 188:4-12
(Mr. Esselstyn’s testimony describing compliance with population equality).
Mr. Esselstyn conceded that his illustrative Senate Plan had higher population
deviations than the Enacted State Senate Map. Feb. 9, 2022, Afternoon Tr.
205:8-14. Mr. Esselstyn’s population deviations are within the limits allowed by
the Equal Protection Clause.

[M]inor deviations from mathematical equality
among state legislative districts are insufficient to
make out a prima facie case . . . under the Fourteenth

Amendments. . .. Our decisions have established, as
a general matter, that an apportionment plan with a
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maximum population deviation under 10% falls
within this category of minor deviations.

Brown v. Thomson, 462 U.S. 825, 842 (1983) (quoting Reynolds, 377 U.S. at 745)

(quotation marks omitted). Thus, the Court finds that Mr. Esselstyn’s
Illustrative Senate Plan complies with population equality.

(b) Compactness

Mr. Esselstyn’s  Illustrative State Senate Plan has comparable
compactness scores to the Enacted State Senate Map. Mr. Esselstyn reported the
average compactness scores for both the Enacted Plans and his illustrative

legislative plans using five measures—Reock, Schwartzberg,?> Polsby-

24 The Court discussed Reock and Polsby-Popper in the Pendergrass section of this
Order; however, considering the Order’s length, the Court deems it proper to
readdress these measures for the reader. The Reock test is an area-based measure that
compares each district to a circle, which is considered to be the most compact shape
possible. For each district, the Reock test computes the ratio of the area of the district
to the area of the minimum enclosing circle for the district. The measure is always
between 0 and 1, with 1 being the most compact. GPX 3, at 63.

%5 The Schwartzberg test is a perimeter-based measure that compares a simplified
version of each district to a circle, which is considered to be the most compact shape
possible. For each district, the Schwartzberg test computes the ratio of the perimeter
of the simplified version of the district to the perimeter of a circle with the same area
as the original district. This measure is usually greater than or equal to 1, with 1 being
the most compact. GPX 3, at 63.
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Popper,? Area/Convex Hull,2” and Number of Cut Edges.?s GPX 3, {4 31, 46 &
tbls. 2, 5; see also Feb. 9, 2022, Afternoon Tr. 158:23-160:1 (Mr. Esselstyn’s
testimony describing common measures of compactness).

Mr. Esselstyn concluded that the average compactness measures for the
Enacted State Senate Map and his Illustrative Plan “are almost identical, if not
identical.” GPX 3, q 31 & tbl.2; see also id. at 66-79 (Mr. Esselstyn’s expert
report providing detailed compactness measures for enacted and illustrative
State Senate maps); Feb. 9, 2022, Afternoon Tr. 160:2-10, 177:6-19, 188:13-17
(Mr. Esselstyn’s testimony describing compliance with compactness principle);

Feb. 11, 2022, Afternoon Tr. 223:23-224:3 (Mr. Morgan’s testimony confirming

26 The Polsby-Popper test computes the ratio of the district area to the area of a circle
with the same perimeter: 4n1Area/ (Perimeter?). The measure is always between 0 and
1, with 1 being the most compact. GPX 3, at 63.

27 The Area/Convex Hull test computes the ratio the district area to the area of the
convex hull of the district (minimum convex polygon which completely contains the
district). The measure is always between 0 and 1, with 1 being the most compact. GPX
3, at 63.

28 The Cut Edges test counts the number of edges removed (“cut”) from the adjacency
(dual) graph of the base layer to define the districting plan. The adjacency graph is
defined by creating a node for each base layer area. An edge is added between two
nodes if the two corresponding base layer areas are adjacent—which is to say, they
share a common linear boundary. If such a boundary forms part of the district
boundary, then its corresponding edge is cut by the plan. The measure is a single
number for the plan. A smaller number implies a more compact plan. GPX 3, at 63-64;
see also Feb. 9, 2022, Afternoon Tr. 236:2-16 (Mr. Esselstyn’s testimony describing Cut
Edges measurement).
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that overall compactness scores of Mr. Esselstyn’s illustrative State Senate map
and enacted map are similar).
Mr. Esselstyn reported those measures as follows:

Table 2: Compactness measures for enacted and illustrative State Senate
plans.

Polsby- Number
Reock  Schwartzberg Popper Area/Convex of Cut
(average) (average) (average) Hull (average) Edges
Enacted 0.42 1.25 0.29 0.76 11,005
lllustrative 0.41 1.76 0.29 0.75 10,998

GPX 3, § 31 & tbl.2.

In his expert report, Mr. Morgan, confirmed the accuracy of
Mr. Esselstyn’s compactness statistics without suggesting that Mr. Esselstyn’s
[llustrative Maps fail to comply with this districting principle. See DX 2,
99 23-24 & chart 5. Moreover, his report demonstrated that most of the
additional majority-Black districts in Mr. Esselstyn’s Illustrative Plans
outperform their precursors in the Enacted Plans according to the
Polsby-Popper compactness measure, with Senate District 25 performing better

according to that measure and the Reock measure:
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Chart 5. Compactness score summary

New Black- Adopted Esselstyn Adopted Esselstyn
Majority Plan Reock Remedial Plan Remedial
District Plan Reock Polsby- Plan Polsby-

Popper Popper
Senate 23 0.37 0.34 0.16 0.17
Senate 25 0.39 0.57 0.24 0.34
Senate 28 0.45 0.38 0.25 0.19
House 64 0.37 0.22 0.36 0.22
House 74 0.50 0.30 0.25 0.19
House 117 0.41 0.40 0.28 0.33
House 145 0.38 0.34 0.19 0.21
House 149 0.32 0.42 0.22 0.23

Id.

Defendants maintained a line of questioning at the preliminary
injunction hearing in an effort to show that the Reock and Schwartzberg scores
of the 2021 adopted state Senate plan are more compact on average than
Mr. Esselstyn’s illustrative state Senate plan. Feb. 9, 2022, Afternoon
Tr. 235:10-25. The evidence showed that several districts on the Esselstyn
remedial Senate plan are far less compact than the 2021 adopted state Senate
plan. DX 2, 4 24. However, the Enacted State Senate Map and Mr. Esselstyn’s
Illustrative Senate Map have identical Polsby-Popper scores (0.29) and
Mr. Esselstyn’s Illustrative Senate Map has seven fewer cut edges than the

Enacted State Senate Map. Second, under the Reock, Schwartzberg and

Area/Convex Hull tests the Illustrative Plan is one-one-hundredth of a point
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less compact than the enacted State Plan. Accordingly, the Court does not find
that Mr. Esselstyn’s illustrative legislative maps are not sufficiently compact.

Looking at the challenged districts specifically, the Court finds
Mr. Esselstyn’s Illustrative State Senate District 25 is more compact than the
Enacted State Plan. Mr. Esselstyn’s Illustrative State Senate District 25 has a
Reock score of 0.57 and Polsby-Popper score of 0.34 and the Enacted State
Senate District 25 has a Reock score of 0.39 and a Polsby-Popper score of 0.24.
See DX 2, 99 23-24 & chart 5. The Enacted State Senate District 28 is slightly
more compact than Mr. Esselstyn’s Illustrative State Senate District 28.
Mr. Esselstyn’s Illustrative State Senate District 28 has a Reock score of 0.38 and
a Polsby-Popper score of 0.19 and the Enacted State Senate District 28 has a
Reock score of 0.45 and a Polsby-Popper score of 0.19. Id. The Court finds that
Mr. Esselstyn’s Illustrative State Senate District 25 is sufficiently compact and
more compact than Enacted State Senate District 25.

The Court also finds that Mr. Esselstyn’s Illustrative State Senate District
28 is sufficiently compact. The Court does not find that the difference of
six-hundredths of a point in the Polsby-Popper score and seven-hundredths of
a point difference in the Reock scores makes Mr. Esselstyn’s Illustrative State

Senate District 28 not compact. Thus, the Court finds that Mr. Esselstyn’s
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llustrative State Senate District 25 and Mr. Esselstyn’s Illustrative State Senate

District 28 are sufficiently compact and satisfy the first Gingles precondition.

() Contiguity

Mr. Esselstyn’s Illustrative Senate Districts are contiguous. There is no
factual dispute on this issue. See Feb. 9, 2022, Afternoon Tr. 160:11-13
(Mr. Esselstyn’s testimony confirming that his illustrative districts are
contiguous).

(d) Preservation of political
subdivisions

Mr. Esselstyn’s Illustrative Senate Plan preserves political subdivisions.
Mr. Esselstyn testified that it was “not always possible” to preserve political
subdivisions because, for example, “a typical precinct size is in the
neighborhood typically around a few thousand people,” and “[s]o often to get
the best shape ..., it's often practical to divide precincts.” Feb. 9, 2022,
Afternoon Tr. 160:20-161:1-8. Mr. Esselstyn concluded that “[w]hile the
creation of three additional majority-Black State Senate districts involved the
division of additional counties and VTDs, the differences are marginal.” GPX
3, 99 32-33 & tbl.3; see also id. at 80-91 (Mr. Esselstyn’s expert report providing
political subdivision splits for enacted and illustrative State Senate maps); Feb.

9, 2022, Afternoon Tr. 161:9-11 (Mr. Esselstyn’s testimony stating that “the
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numbers of divided counties and precincts in the Illustrative Plans are similar,
slightly higher than those for the Enacted Plans”); id. at 177:20-25, 188:18-24
(Mr. Esselstyn’s testimony describing preservation of political subdivisions).
He reported the splits in the enacted and illustrative State Senate maps as
follows:

Table 3: Political subdivision splits for enacted and illustrative State Senate
Plans

Intact Counties Split Counties Split VTDs
Enacted 130 29 47
Illustrative 125 34 49

GPX 3, 99 32-33 & tbl.3.

Out of 2,698 VIDs statewide, only 49 are split in Mr. Esselstyn’s
illustrative State Senate plan, and in only 18 of Georgia’s 159 counties. Grant
Doc. No. [61-1], § 3 & fig.1; Feb. 9, 2022, Afternoon Tr. 163:17-20, 166:5-9. The
2021 Enacted State Senate Map divides fewer precincts than Mr. Esselstyn’s
Illustrative State Senate Maps. Feb. 9, 2022, Afternoon Tr. 205:23-25,
236:25-237:1. However, some of the VID splits in Mr. Esselstyn’s Illustrative
State Senate Maps are inherited from the Enacted State Senate map because
Mr. Esselstyn’s illustrative map leaves a majority of districts untouched. Id.

at 164:23-165:4. Mr. Esselstyn’s second supplemental report included a
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histogram depicting the VID splits in his illustrative State Senate plan by

county.

Figure 1: VID splits in illustrative State Senate plan by County

Grant Doc. No. [61-1], § 3 & fig.1. Thus, the Court finds that Mr. Esselstyn’s
Illustrative State Senate Map complies with the traditional redistricting
principle of keeping political subdivisions together; even though,
Mr. Esselstyn’s Illustrative State Senate Maps has two more split VIDs than the
Enacted State Senate Map.

Mr. Esselstyn’s illustrative Senate plan splits thirty-four counties, which
is five more than the 2021 adopted state Senate plan. Grant Stip. 49 58, 75;
Feb. 9, 2022, Afternoon Tr. 203:18-21; DX 2, q 21. However, the number of

county splits in Mr. Esselstyn’s Illustrative State Senate Map is lower than the
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number of such splits in the legislative plans used in the most recent elections

(which is to say, Georgia’s 2014 State Senate plans).

Table 1: Number of split counties in various plans.!

[lustrative Adopted 2014/2015
State Senate 34 38
House 70 73

GPX 4, Y11 & tbl1; Feb. 9, 2022, Afternoon Tr. 178:1-5, 188:25-189:4.
Defendants’ expert Mr. Morgan’s report confirmed Mr. Esselstyn’s statistics for
political subdivision splits without opining that Mr. Esselstyn’s illustrative
maps fail to comply with this districting principle. See DX 2, {9 20-22; see also
Feb. 11, 2022, Afternoon Tr. 220:15-221:20 (Mr. Morgan’s testimony confirming
Mr. Esselstyn’s reported figures and conceding that his expert report offers no
opinion on issue of split geographies). Thus, the Court finds that
Mr. Esselstyn’s Illustrative State Senate Maps comply with the traditional
redistricting principle of maintaining existing political subdivisions.

(e) Preservation of
communities of interest

The Court finds that Mr. Esselstyn’s Illustrative State Senate Maps
preserve communities of interest. Mr. Esselstyn testified regarding his

definition of a community of interest:
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[Clommunity of interest could be something as large
as the Black Belt. As large as Metro Atlanta. Can span
multiple counties. And . . . it could also be as small as
a neighborhood. So it can be an area that is large or
larger geographically but the basic idea is you are
looking at areas that have a shared charact