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UNITED STATES DISTRICT COURT, DISTRICT OF MONTANA 
HELENA DIVISION 

 
BOB BROWN; HAILEY SINOFF; 
and DONALD SEIFERT, 
 
    Plaintiffs, 
 
  vs. 
 
CHRISTI JACOBSEN, in her official 
capacity as Montana Secretary of 
State, 
 
         Defendant. 

  
 
 
Cause No.  
6:21-cv-92-PJW-DWM-BMM 
 
 
Proposed Final  
Pretrial Order 
 
 
 

 

The parties jointly submit the following proposed final pretrial order pursuant 

to Federal Rule of Civil Procedure 26(a)(3)(A)(i)-(iii), Local Rule 16.4, and the 

Court’s Scheduling Order of January 12, 2022 (Doc. 17). 

I. Nature of Action.   

Plaintiffs have brought a single claim for relief, alleging that the current 

Montana Public Service Commission map is unconstitutionally malapportioned in 

violation of the Equal Protection Clause’s one-person, one-vote rule.  They request 

that the Court: declare the current Commission districting plan unconstitutional; 

enjoin Defendant from implementing or enforcing the current Commission 

districting plan; adopt a new Commission districting plan; and order Defendant to 

implement that districting plan. 
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Defendant Secretary of State Christi Jacobsen contends that Plaintiffs have 

failed to state a claim upon which relief can be granted and that numerous threshold 

issues bar the Court from granting Plaintiffs’ requested relief.  Defendant also 

contends a three-judge district court is not appropriate under the circumstances of 

this case.  If the Court reaches the merits, however, Defendant asserts that current 

Commission districts are presumptively constitutional based on controlling case law.  

Alternatively, the Secretary’s proposed map more closely adheres to legislative 

criteria and policies than any of Plaintiffs’ proposed maps. 

II. Jurisdiction & Venue. 

The parties dispute justiciability.  Defendant argues that Plaintiffs’ claim is 

not ripe because the Montana Legislature—the body responsible for PSC 

redistricting—has not had an opportunity to act on the 2020 Census data.  Further, 

Defendant contends that Plaintiffs lack Article III standing for their requested relief 

because they cannot trace an injury to Defendant’s conduct and the Secretary has no 

authority to redraw PSC districts. 

Plaintiffs’ claim arises under the United States Constitution and 42 U.S.C. 

§ 1983, and if the Court reaches the merits, it has federal question jurisdiction.  28 

U.S.C. § 1331. 

Personal jurisdiction is not disputed.  Venue is appropriate in the Helena 

Division of the United States District Court for the District of Montana because 
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Lewis and Clark County, Montana is home to Defendant Jacobsen and the Secretary 

of State’s Office.  28 U.S.C. § 1391; D. Mont. L.R. 3.2(b). 

Secretary Jacobsen also contests that 28 U.S.C. § 2284 authorizes a three-

judge district court in this case.  Plaintiffs contend that a three-judge court properly 

was convened but that the three-judge court may be dissolved in light of their consent 

to adjudication by a single district court judge. 

III. Jury or Nonjury. 

Trial will not be by jury. 

IV. Agreed Facts. 

The following facts are agreed upon and require no proof: 

Parties 

1. Plaintiff Bob Brown is a resident of Flathead County, which falls within 

the Public Service Commission (“Commission”) District 5.  Plaintiff Brown intends 

to vote in the 2022 election for District 5 Commissioner.  

2. Plaintiff Hailey Sinoff is a resident of Gallatin County, which falls 

within Commission District 3.  Plaintiff Sinoff is not currently eligible to vote for a 

Public Service Commissioner in 2022.  Plaintiff Sinoff is scheduled to vote for a 

Commissioner in 2024. 

3. Plaintiff Donald Seifert is a resident of Gallatin County, which falls 

within Commission District 3.  Plaintiff Seifert is not currently eligible to vote for a 
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Public Service Commissioner in 2022.  Plaintiff Seifert is scheduled to vote for a 

Commissioner in 2024. 

4. Defendant Christi Jacobsen is the Montana Secretary of State.  The 

Secretary of State’s office is in Lewis and Clark County, Montana.   

Public Service Commission 

5. The Montana Public Service Commission is a state executive branch 

agency and the head of the department of public service regulation.   

6. The Commission generally regulates certain utilities, motor carriers, 

and pipelines.  The Commission possesses rulemaking, rate setting, investigatory, 

and quasi-judicial authority to carry out its regulatory function.  

7. The Commission consists of five commissioners.  Montana statute 

defines five geographic districts, based on county boundaries, and provides that one 

commissioner shall be elected from each district. 

8. The districts are currently defined as: 

a. first district: Blaine, Cascade, Chouteau, Daniels, Dawson, Fergus, 

Garfield, Hill, Judith Basin, Liberty, McCone, Petroleum, Phillips, 

Richland, Roosevelt, Sheridan, Toole, Valley, and Wibaux Counties; 

b. second district: Big Horn, Carbon, Carter, Custer, Fallon, Powder 

River, Prairie, Rosebud, Treasure, and Yellowstone Counties; 
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c. third district: Beaverhead, Broadwater, Deer Lodge, Gallatin, Golden 

Valley, Jefferson, Madison, Meagher, Musselshell, Park, Silver Bow, 

Stillwater, Sweet Grass, and Wheatland Counties; 

d. fourth district: Granite, Lincoln, Mineral, Missoula, Powell, Ravalli, 

and Sanders Counties; 

e. fifth district: Flathead, Glacier, Lake, Lewis and Clark, Pondera, and 

Teton Counties. 

9. The current Commission districts were created by the Montana 

Legislature in 2003. 

2021 Montana Legislature and 2020 Census 

10. The 2021 Montana Legislature adjourned on April 29, 2021. 

11. The United States Census Bureau released its 2020 Census data to the 

states on August 12, 2021. 

United States Census Data 

12. Decennial censuses have been conducted twice since 2003—once in 

2010, and again in 2020. 

13. As of the 2020 Census, Montana’s total population is 1,084,225. 

14. As of the 2020 Census, the ideal Commission district population is 

216,845. 

15. As of the 2020 Census, the population of District 1 is 186,616. 
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16. As of the 2020 Census, the population of District 2 is 216,532. 

17. As of the 2020 Census, the population of District 3 is 239,748. 

18. As of the 2020 Census, the population of District 4 is 208,963. 

19. As of the 2020 Census, the population of District 5 is 232,366. 

20. If measured by the 2020 Census, the current maximum population 

deviation is 24.5%.  This figure was determined by calculating the difference in 

deviation from ideal between District 1 (-13.94%) and District 3 (+10.56%). 

21. The following map accurately shows the current PSC district 

boundaries and population figures: 
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22. The following map accurately shows the population of each Montana 

county as of the 2020 Census: 

 

23. The parties have accurately represented the population figures for all 

proposed maps. 

24. Davesredistricting.com is an appropriate source for creating maps using 

2020 United States Census data.  The parties’ proposed maps are available at the 

following urls: 

a. Plaintiffs’ Proposed Map 1:  

https:/davesredistricting.org/join/c27c6808-8a40-4f91-8732-

b52c28c1ef85 
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b. Plaintiffs’ Proposed Map 2: 

https:/davesredistricting.org/join/e84d16bd-337b-4904-94e9-

445996c594a9 

c. Plaintiffs’ Proposed Map 3:  

https:/davesredistricting.org/join/8f7e81f5-31fa-45c1-8e3b-

b78cc5875436 

d. Defendant’s Proposed Map: 

https://davesredistricting.org/maps#viewmap::c4d36266-6f69-

4bad-a0fd-a316bcc10f09 

25. Population figures appearing on Davesredistricting.com, including 

those generated by the website to analyze the parties’ maps, are accurate. 

26. The population figures for those precincts split from the remainder of 

the counties in Plaintiffs’ proposed maps are as follows: 

a. Flathead County, Precinct 24 (1,419) (remaining county population is 

102,938).  

b. Missoula County, Evaro (1,183) (remaining county population is 

116,739).  

c. Pondera County, Heart Butte (775), Valier (530), Valier Rural (749) 

(remaining county population is 3,844). 
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d. Sanders County, Dixon (514), Hot Springs (1,461) (remaining county 

population is 10,425). 

Defendant Secretary of State Christi Jacobsen 

27. The Montana Districting and Apportionment Commission files federal 

congressional and state legislative districting plans with Defendant Christi Jacobsen. 

28. Defendant Christi Jacobsen has no authority to draw or approve PSC 

districts. 

29. The State of Montana and the Montana Legislature are not named 

parties in this litigation. 

30. Amending Montana Code Annotated § 69-1-104 requires an act of the 

Montana Legislature. 

31. Defendant Christi Jacobsen cannot amend Montana Code Annotated § 

69-1-104. 

V. Elements of Liability. 

A plaintiff’s claim for violation of the one-person, one-vote rule requires 

satisfaction of the following elements: 

(a)   The application of the rule to the challenged government body.  

Plaintiffs contend that the Commission is a popularly elected statewide 

body that performs general government functions such that the rule 

applies. 
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(b)   Maximum population deviation of greater than 10%.  As measured by 

the 2020 Census, the current maximum population deviation is 24.5%. 

(c)   Lack of justification for the population deviation.  Plaintiffs argue that 

the State has not prioritized any redistricting criterion above compliance 

with the one-person, one-vote rule. 

VI. Defense Elements. 

Defendant denies liability in this case.  Defendant argues threshold 

justiciability issues of standing and ripeness prevent the Court from reaching the 

merits of Plaintiffs’ claims. 

1. Plaintiffs must establish standing for each form of relief requested.    

Regarding the requested declaratory relief, Defendant argues: 

2. Plaintiffs must establish standing against the Defendant. 

Regarding the requested redistricting relief, Defendant argues: 

3. Plaintiffs must establish standing against the Defendant. 

Regarding the requested injunctive relief against the Defendant, Plaintiffs’ 

claims aren’t ripe.  Defendant argues: 

4. Plaintiffs must establish that the proper reapportioning body, (a) failed 

to reapportion in a timely fashion, after (b) having had an adequate opportunity to 

do so.  
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5. The timeliness element speaks to the 2024 elections not the 2022 

elections. 

6. The Montana Legislature has not had an adequate opportunity to 

consider the 2020 Census data. 

Regarding appropriate remedies if the Court proceeds to the requested 

redistricting relief, Defendant argues: 

7.  Courts may not intrude any more than necessary to cure legal defects 

in the current districts; and 

8.  Courts must also defer to unobjectionable aspects of a state plan.   

On the merits, Defendants argue: 

9. Plaintiffs must establish current Commission districts are 

unconstitutional vis-à-vis the 2010 Census to overcome the current districts’ 

presumption of constitutionality through the 2022 elections.  

10. Plaintiffs must establish that the current districts under the 2020 Census 

are unconstitutional.   

11. Plaintiffs must also establish that the Secretary of State, as the only 

Defendant: (a) possesses redistricting authority, (b) had an adequate opportunity to 

redistrict the Commission following the 2020 Census, and (c) failed to exercise that 

opportunity in a timely fashion. 
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12. On remedy, Defendant disagrees with Plaintiff that a less than 10% 

deviation is the only criterion the Court should consider.  This is a triable fact issue.  

The Montana Legislature has made clear that Commission districts must follow 

county boundaries, be contiguous and compact, and respect communities of interest.   

VII. Relief Sought. 

Plaintiffs seek (1) a declaration that the current Commission map is 

unconstitutional; (2) a Court-adopted map that satisfies legal requirements and 

promotes the equities; and (3) an injunction requiring Secretary Jacobsen to 

implement the Court-adopted map in the 2022 election and until the legislature 

adopts a new map or otherwise restructures the Commission. 

Defendant objects to Plaintiffs’ requested relief for the reasons stated in 

“Defense Elements” and in her briefing before the Court. 

VIII. Legal Issues. 

Plaintiffs assert that all remaining legal issues are fully presented in the 

parties’ summary judgment briefing. 

Defendant asserts the following legal issues: 

1. Whether a three-judge panel is appropriate in this case based on the 

language of 28 U.S.C. § 2284(a).  (Doc. 25 at 4–7).  

2. Whether Plaintiffs’ requested injunctive relief is ripe based on whether 

the Montana Legislature has had sufficient opportunity to redraw PSC districts based 

Case 6:21-cv-00092-PJW-DWM-BMM   Document 33   Filed 02/28/22   Page 12 of 16



                                              13 

on 2020 Census data.  See White v. Weiser, 412 U.S. 783 (1973).  (Doc. 25 at 16–

20).  

3. Whether Plaintiffs have standing to related to their requested 

declaratory relief based on issues of traceability and redressability.  See Friends of 

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167 (2000); Seven 

Words, LLC v. Network Solutions, 260 F.3d 1089 (9th Cir. 2001).  (Doc. 25 at 11–

14). 

4. Whether Plaintiffs have standing related to their requested redistricting 

relief based on the constitutional and statutory authority of the Montana Secretary 

of State.  See Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 

U.S. 167 (2000).  (Doc. 25 at 14–16).  

5. Whether the Court can afford Plaintiffs’ requested relief as against the 

named Defendant. 

6. Whether the Court can amend Mont. Code Ann. § 69-1-104. 

7. Whether current Commission districts are presumptively constitutional. 

Additionally, Defendant asserts the following fact issues for trial: 

1. What criteria applies to Commission redistricting efforts. 

2. Whether Plaintiffs’ maps comport with the applicable redistricting 

criteria.  
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3. Whether Defendant’s map comports with the applicable redistricting 

criteria.   

IX. Dismissals. 

Plaintiffs do not dismiss any claims. 

Defendant requests dismissal of Plaintiffs’ claim for the reasons stated above 

and in its briefing submitted of record. 

X. Witnesses. 

The parties jointly stipulate to the submission of the reports of their respective 

disclosed expert witnesses in lieu of live testimony.  The parties jointly stipulate to 

a mutual waiver of all evidentiary objections regarding the admissibility of expert 

reports and affidavits by the experts, including but not limited to hearsay, relevance, 

and foundation.  The parties do not waive arguments regarding the relevance of any 

substantive opinion presented in any such expert report or affidavit.  The parties 

stipulate that all expert disclosures were timely and proper.  The parties’ expert 

witness reports are attached.  Defendant also files concurrently with this proposed 

final pretrial order her expert’s affidavit, and Plaintiffs do not object.  The parties 

agree no witnesses will be called at trial. 

XI. Exhibits. 

See attached exhibit lists. 
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XII. Use of Discovery Documents. 

Plaintiffs do not expect to introduce discovery materials at trial. 

Defendant expects to offer Plaintiffs’ Responses to Requests for Admission 

Nos. 1–5. 

XIII. Estimate of Trial Time. 

Plaintiffs do not believe trial is necessary because there are no disputed issues 

of fact.  Defendant did not file a statement of undisputed facts to support her motion 

for summary judgment, and she did not file a statement of disputed facts with her 

response to Plaintiffs’ motion.   

Defendant believes a trial is necessary on the issues of whether Plaintiffs state 

a claim for which this Court can grant the requested relief, what criteria apply to 

Commission redistricting, and which submitted map best adheres to the applicable 

criteria, if the Court reaches these issues after deciding the legal issues identified 

above.  Defendant anticipates trial will take a total of 2–4 hours. 

XIV. Expert Reports. 

Mr. Fred Thomas’s expert report and rebuttal report are attached hereto as 

Exhibit A and B, respectively.  Mr. Thomas’s affidavit based upon his expert reports 
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is submitted as Exhibit D.  The Honorable Jim Regnier’s expert report is attached as 

Exhibit C. 

XV. Supersession. 

This Order supersedes the pleadings in this matter. 

DATED ___________________________. 

 

       ______________________________ 
       Donald W. Molloy 
       United States District Judge 
 
Approved as to form and content: 
 
/s/Constance Van Kley      /s/ Brent Mead     
Attorney for Plaintiffs Brent Mead 

  Assistant Attorney General 
       Attorney for Defendant 
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AUSTIN KNUDSEN 
Montana Attorney General 
KRISTIN HANSEN 
  Lieutenant General 
DAVID M.S. DEWHIRST 
  Solicitor General 
BRENT MEAD 
  Assistant Solicitor General 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 
Phone: 406-444-2026 
Fax: 406-444-3549 
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EMILY JONES 
  Special Assistant Attorney General 
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Attorneys for Defendant 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA  

HELENA DIVISION 
BOB BROWN; HAILEY SINOFF; AND 
DONALD SIEFERT, 
 
  Plaintiffs, 
 v. 
 
CHRISTI JACOBSEN, in her official 
capacity as Montana Secretary of State, 
 
  Defendant. 

Case No. 6:21-cv-00092 
 
DEFENDANT’S EXPERT 
WITNESS DISCLOSURE 
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Pursuant to the Court’s January 13, 2022, Scheduling Order, the 

joint agreement of the parties, and Fed. R. Civ. P. 26(a)(2)(B), Defendant 

Secretary of State Christi Jacobsen provides the following expert witness 

disclosure: 

1. Fred Thomas 
Former Montana Legislator 
1000 S Burnt Fork Road 
Stevensville, MT 59870 
406-370-4001 
 

 Mr. Thomas served 24 years in the Montana Legislature.  Mr. 

Thomas’s curriculum vitae is attached as Exhibit A and sets forth his 

qualifications as an expert.  Mr. Thomas’s opinions are based on his 

knowledge and expertise as set forth in his CV, his experience leading 

efforts to reapportion Public Service Commission districts, as well as his 

review of the pleadings and all discovery responses and documents pro-

duced during discovery in this matter.  To the extent any documents re-

lied upon have not been produced during discovery in this matter, they 

are attached as Exhibit B.  Mr.  Thomas’s opinions and conclusions are 

set forth in his report dated February 7, 2022 which is attached as Ex-

hibit C.  Defendant reserves the right to supplement this expert 
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disclosure based on any new information produced during the course of 

discovery.  

 Mr. Thomas has not testified as an expert in the past four years in 

any case.  

 Mr.  Thomas has not published  any works  beyond the legislation 

he sponsored in 2003 and 2013.  

 Mr. Thomas is not receiving compensation for his study and testi-

mony.  

DATED this 7th day of February, 2022. 
 

AUSTIN KNUDSEN 
Montana Attorney General 
 
KRISTIN HANSEN 
  Lieutenant General 
 
DAVID M.S. DEWHIRST 
  Solicitor General 
 
Emily Jones 
  Special Assistant Attorney General 
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  /s/ Brent Mead   
BRENT MEAD 
  Assistant Attorney General 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 
p. 406.444.2026 
brent.mead2@mt.gov  
 
Attorney for Defendant 

 
 

CERTIFICATE OF SERVICE 

I certify that on this date, an accurate copy of the foregoing docu-

ment was served electronically by email on registered counsel. 

 

Dated: February 7, 2022  /s/ Brent Mead    
BRENT MEAD 
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Legislative Redistricting Criteria Considerations
The Districting and Apportionment Commission wants input on the criteria that will be used to draw 
new legislative districts. The criteria form the basis on which the commission will evaluate each 
district. There are several traditional and constitutional criteria that Montana and other states may 
use to draw legislative district boundaries.  

The commission needs your thoughts on the bolded questions and other comments related to 
criteria. 

Population Equality - Often referred to as "one person, one vote," meaning each district would 
have the exact same number of residents. But districts often deviate from the "ideal" number due 
to a variety of factors, including those listed below. What should the deviation be? 

Compactness - This is an appearance test measuring the distance between boundaries. A circle or 
square is very compact. But districts are rarely circles or squares. Mountain divides and rivers as 
boundaries, or declining populations, can make a district less compact. How should a district 
look? 

Contiguity - This means the district must be in one piece connected at some point. But districts 
rarely are a uniform size and shape. What should be considered contiguous? 

Existing Political Boundaries - Consideration may be given to the boundaries of school districts, 
cities, and counties. How important are existing boundaries? What boundaries should be 
considered? 

Geographic Boundaries - District lines may be drawn along city blocks, roads, mountain divides, 
rivers, and other features. What geographic boundaries should be considered? 

Communities of Interest - This could be an urban neighborhood or a rural area. It might be an 
area where people have similar jobs or lifestyles.  It might be an Indian reservation community. 
What kinds of communities of interest should be considered? 

Starting Point - Redistricting could be characterized as a statewide ripple effect. Where one 
starts drawing lines affects other choices during the process. Should existing districts be used as 
the starting point? What are other possible starting points? 

Party Affiliation - Montana does not require party registration. But should the political makeup 
of a district be considered? If so, how? 

Incumbents - It may be that some incumbents may have to face each other for election in a new 
district. Should consideration be given to incumbents? If so, what should be considered? 

Cl0429 0091jkna. 

Previous commission document from 2010 
Presented only as a starting point for commissioner 
discussion at the June 10, 2021, meeting
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Adopted by the Montana Districting and Apportionment Commission, July 2021 

Page 1 of 2 
 

Mandatory Criteria for State Legislative Districts 

• Legislative districts must be as equal in population as is practicable. The 
commission shall remain within plus or minus 1% deviation, to be exceeded 
within federally allowable standards only for purposes of complying with 
the Voting Rights Act, maintaining political subdivisions, or other 
constitutionally mandatory criteria. The maximum average deviation of all 
House districts shall be no more than plus or minus 1% deviation. The 
commission may adjust this deviation if undercount analysis from the U.S. 
Census Bureau demonstrates that systematic undercounting occurred 
among identified geographic or demographic groups. 

• Protection of minority voting rights are guaranteed in Article II, Section 4 of 
the Montana Constitution and through compliance with the Voting Rights 
Act. No district, plan, or proposal for a plan is acceptable if it affords 
members of a racial or language minority group “less opportunity than 
other members of the electorate to participate in the political process and 
to elect representatives of their choice.” (42 U.S.C. 1973). Race cannot be 
the predominant factor to which traditional redistricting criteria are 
subordinated. (Shaw v. Reno, 509 U.S. 630 1993). 

• Each district shall consist of compact territory. (Article 5, Section 14 of the 
Montana Constitution). The Commission shall consider the district’s 
functional compactness in terms of travel and transportation, 
communication, and geography. 

• Each district shall be contiguous, meaning that a district must be in one 
piece. (Article 5, Section 14 of the Montana Constitution). Areas that meet 
only at points of adjoining corners shall not be considered contiguous. 
Areas separated by natural geographical or artificial barriers that prevent 
transportation by vehicle on a maintained road shall be avoided when not 
in conflict with the commission's adopted criteria and goals. 
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Adopted by the Montana Districting and Apportionment Commission, July 2021 

Page 2 of 2 
 

Goals for State Legislative Districts 

• No plan may be drawn to unduly favor a political party.  
• The commission shall attempt to minimize dividing cities, towns, counties 

and federal reservations when possible. 
• Keeping communities of interest intact. The Commission may consider 

keeping communities of interest intact. Communities of interest can be 
based on Indian reservations; urban interests, suburban interests, rural 
interests, including elementary and high school districts; tribal interests; 
neighborhoods; trade areas; geographic location; demographics; 
communication and transportation networks; social, cultural, historic, and 
economic interests and connections; or occupations and lifestyles.  

• The commission may consider competitiveness of districts when drawing 
plans.  

• The commission shall consider assigning holdover senators to the Senate 
District which contains the greatest number of residents of the district from 
which they were previously elected when possible. 
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However, if the deviation is necessary to 
achieve “some legitimate state objective” 
the congressional redistricting plan could be 
saved by showing that each significant 
deviation from the ideal was necessary to 
achieve “some legitimate state objective.”7 
Objectives should be articulated in advance, 
be followed consistently, and it should be 
shown that the objectives in each district 
could not have been achieved with districts 
that had a smaller deviation from the ideal.8

 
 

Criteria for Legislative District Plans 
Generally 
 
As we’ve seen, while the standard for 
congressional redistricting plans, based on 
Article I, Section 2 of the U.S. Constitution, 
is quite strict, the U.S. Supreme Court has 
adopted a less exacting standard for 
legislative plans,9

                                                           
7 Karcher at 740. Any number of consistently applied 
legislative policies might justify some variance 
including, for instance, making districts compact, 
respecting municipal boundaries, preserving the 
cores of prior districts, and avoiding contests 
between incumbent representatives.  

 premised on the Equal 

8 Turner v. Arkansas, 784 F. Supp. 585 (E.D. Ark. 
1991). 

9 Article V, Section 14(1) of the Montana 
Constitution provides that Montana shall be divided 
into as many districts as there are members of the 
house and each district shall elect one 
representative. Each senate district shall be 
comprised of two adjoining house districts and shall 
elect one senator. 

Protection Clause of the 14th Amendment.10 
Based on the federally recognized standard, 
legislative plans should aim for an overall 
population deviation range of less than 10% 
from the ideal population.11 Historically, an 
overall population range of 10% was 
considered to constitute a “substantial 
equality of population.”12 However, the 
Commission should know that more 
recently, an overall range of 10% was ruled 
to not be a safe harbor. In Larios v. Cox,13

                                                           
10 14th Amendment of the U.S. Constitution. No state 
shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws. 

 
the court struck down the districts as a 
violation of the equal protection clause 
even though they were within the 10% 

11 Meaning that the population deviation range 
between the largest and smallest districts (from 
ideal district population) in the plan should not 
exceed 10%.  The ideal district population is equal to 
the total state population divided by the total 
number of districts. In the 2000 redistricting cycle, 
the total population of Montana was 902,195 with 
the ideal population of a legislative house district 
standing at 9,022. If a district had a larger population 
than 9,022, it had a plus deviation. Less than 9,022, a 
minus deviation. 

12 Chapman v. Meier, 420 U.S. 1 (1975); Connor v. 
Finch, 431 U.S. 407 (1977); Brown v. Thompson, 462 
U.S. 835 (1983); and Voinovich v. Quilter, 507 U.S. 
146 (1993). 

13 300 F. Supp.2d 1320 (N.D. Ga. 2004), aff’d, 542 
U.S. 947 (2004). 
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when the Commission made a good faith 
effort to balance the criteria, the 
reapportionment plan could not be struck 
down on the contention that it failed to 
exactly follow its own criteria. 
In summary, the criteria for drawing 
congressional districts is as equal as 
practicable, while the standard for drawing 
legislative districts has traditionally been 
plus or minus 10% population deviation 
range from the ideal population. With 
regard to legislative districts, in light of ever 
more increasingly sophisticated mapping 
capabilities, it may be wise for the 
Commission to aim for an even lower 
population deviation to the extent possible, 
respecting or balancing the other criteria 
adopted by the Commission. 

 
APPEARANCE OF DISCRIMINATION CAN BE 
FATAL TO ANY PLAN 
 
When drawing district lines, one of the 
most important principles to keep in mind is 
not to discriminate against racial or 
language minorities. Any attempts to do so 
will be subject to strict scrutiny and the plan 
potentially thrown out by the courts. What 
are the recognized standards for racial or 
minority discrimination in districting? 
 
Section 2 of the Voting Rights Act 
 
Section 2 of the Voting Rights Act of 1965, 
codified at 42 U.S.C. Section 1973, provides 
there shall be no denial of the right to vote 
on account of race or color and has been 

used to attack reapportionment and 
redistricting plans on the grounds they 
discriminated against Blacks, Hispanics, or 
American Indians and abridged their right 
to vote by diluting the voting strength of 
their population in the state.17

 

 Section 2 is 
an issue of importance in Montana because 
of our Native American population. 

In a Montana Section 2 case, Old Person v. 
Brown,18 the plaintiffs19

                                                           
17 All jurisdictions, including Montana, come under 
section 2 of the Voting Rights Act. There are two 
categories of counties in Montana with regard to the 
Voting Rights Act. 

 contended that the 
1992 redistricting plan for the Montana 
House of Representatives and Senate 
diluted the voting strength of American 
Indians in violation of Section 2 of the 

1. Counties that have been involved with 
Voting Rights Act litigation: Big Horn, 
Rosebud, Roosevelt, and Blaine Counties. 
Any county that has significant minority 
populations that are geographically 
compact will affect district creation. 

2. All other counties: All counties are still 
subject to the Voting Rights Act, but may be 
without significant minority populations 
that are geographically compact and 
sufficient in number to affect district 
creation. The numbers should be reviewed 
each census to make this determination. 

 

18 312 F3d 1036 (2002) (Pl. Petition for Cert. denied 
by U.S. Supreme Court, Nov. 17, 2003). 

19 The plaintiffs were four Native Americans: Earl Old 
Person, Carol Juneau, Joe MacDonald, and Jeannine 
Padilla. 
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Voting Rights Act of 1965. The plaintiffs also 
alleged that the redistricting plan was 
adopted with a discriminatory purpose in 
violation of Section 2. The federal district 
court dismissed the claim, holding that the 
totality of the circumstances did not 
establish vote dilution in the American 
Indians' districts. On appeal, the 9th Circuit 
court affirmed. Nothing in the record 
showed that the district court's conclusion 
about racial polarization was clearly 
erroneous, as the American Indians 
presented no new evidence concerning 
their socio-economic status in Montana, 
and the court had previously upheld the 
district court's finding that American 
Indians had a lower socio-economic status 
than whites in Montana. Even though the 
court found that the district court erred by 
limiting the frame of reference for 
proportionality to the legislative districts 
where the American Indians resided and by 
considering the number of Indian-preferred 
candidates who had been elected, the court 
held that given the totality of the 
circumstances, its determination that there 
was no vote dilution was not clearly 
erroneous. There was an absence of 
discriminatory voting practices, a viable 
policy underlying the existing district 
boundaries, and Native Americans had been 
successful in elections. The judgment 
dismissing the American Indians' vote 
dilution claim against the state officials was 
affirmed.  
 

What Do Courts Rely On In Determining 
Whether There Has Been A Violation Of 
Section 2? 
 
Before examining the totality of 
circumstances to determine the presence of 
discrimination in a Section 2 case, one must 
first look to a well-known U.S. Supreme 
Court case, Thornburg v. Gingles,20  which 
established three preconditions [known as 
the Gingles preconditions] that a plaintiff 
must meet before a court will proceed to a 
detailed analysis of the redistricting plan for 
discrimination examination purposes. Those 
preconditions are: 1) that the minority is 
sufficiently large and geographically 
compact to constitute a majority in a single-
member district; 2) that it is politically 
cohesive; and 3) that, in the absence of 
special circumstances, bloc voting by the 
white majority usually defeats the 
minority’s preferred candidate. Once these 
three preconditions are satisfied, a court 
must look at a number of other factors in 
determining the totality of the 
circumstances surrounding an alleged 
violation of Section 2. These other factors 
include such things as the extent of the 
history of official discrimination, denial of 
access to the candidate slating process, and 
the extent to which members of the 
protected class have been elected.21

 
  

                                                           
20 478 U.S. 30 (1986). 

21 478 U.S. at 36-37. 
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In Montana, direction for redistricting 
comes from the Montana Constitution and 
perhaps32

1. Article V, Section 14 of the 
Montana Constitution. 
Districting and apportionment. 
Each district shall consist of 
compact and contiguous 
territory. All districts shall be as 
nearly equal in population as is 
practicable. 

 statute: 

and 
2. Section 5-1-115, MCA. 

Redistricting Criteria.  
(1) Subject to federal law, 
legislative and congressional 
districts must be established on 
the basis of population. 
(2)  In the development of 
legislative districts, a plan is 
subject to the Voting Rights Act 
and must comply with the 
following criteria, in order of 
importance: 
(a)  The districts must be as 
equal as practicable, meaning to 
the greatest extent possible, 

                                                           
32 There is a redistricting statute in the MCA, Section 
5-1-115, MCA, which was passed in 2003. However, 
there is a question as to whether the legislature has 
the authority under the Montana Constitution to 
pass any laws relating to redistricting as under the 
Montana Constitution the power of redistricting was 
given to the Districting Commission, not the 
legislature. Wheat v. Brown, 85 P.3d 765 (2004). See 
later discussion for more detail. 

within a plus or minus 1% 
relative deviation from the ideal 
population of a district as 
calculated from information 
provided by the federal 
decennial census. The relative 
deviation may be exceeded only 
when necessary to keep political 
subdivisions intact or to comply 
with the Voting Rights Act. 
(b)  District boundaries must 
coincide with the boundaries of 
political subdivisions of the state 
to the greatest extent possible. 
The number of counties and 
cities divided among more than 
one district must be as small as 
possible. When there is a choice 
between dividing local political 
subdivisions, the more populous 
subdivisions must be divided 
before the less populous, unless 
the boundary is drawn along a 
county line that passes through a 
city. 
(c)  The districts must be 
contiguous, meaning that the 
district must be in one piece. 
Areas that meet only at points of 
adjoining corners or areas 
separated by geographical 
boundaries or artificial barriers 
that prevent transportation 
within a district may not be 
considered contiguous. 
(d)  The districts must be 
compact, meaning that the 
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compactness of a district is 
greatest when the length of the 
district and the width of a 
district are equal. A district may 
not have an average length 
greater than three times the 
average width unless necessary 
to comply with the Voting Rights 
Act. 
(3)  A district may not be drawn 
for the purposes of favoring a 
political party or an incumbent 
legislator or member of 
congress. The following data or 
information may not be 
considered in the development 
of a plan: 
(a)  addresses of incumbent 
legislators or members of 
congress; 
(b)  political affiliations of 
registered voters; 
(c)  partisan political voter lists; 
or 
(d)  previous election results, 
unless required as a remedy by a 
court. 

 
Past Precedence: Mandatory Criteria For 
Legislative Districts In Montana33

                                                           
33 1974 Mandatory Districting Criteria: “Substantial 
equality” of population/one person, one vote. 1980 
Mandatory Districting Criteria: Population equality, 
established as an overall relative range of plus or 
minus 5% from ideal average district population; 
compactness; contiguity. 1990 Mandatory Districting 
Criteria: Compactness and contiguity; population 
equality; maximum population deviation – relative 

 

Both mandatory and discretionary 
redistricting criteria in Montana have 
historically been based on federal caselaw, 
traditional redistricting principles, and the 
Montana Constitution. 
 
In 2000 the Districting Commission chose as 
its mandatory criteria: 

Population equality and maximum 
population deviation of no more 
than plus or minus 5%. 

Compact and contiguous districts. 

Protection of minority voting rights 
and compliance with the Voting 
Rights Act. 

Race cannot be the predominant 
factor to which the traditional 
discretionary criteria are 
subordinated. 
 

All of the mandatory criteria for 2000 are 
still mandatory in 2010 based on the U.S. 
Constitution, the Montana Constitution, 
and case law and are necessary mandatory 
criteria for the 2010 redistricting cycle.  
 
Article V, Section 14(1) of the Montana 
Constitution provides that “All [legislative] 
districts shall be as nearly equal in 
population as is practicable.” Under the 
Equal Protection Clause of the 14th 

                                                                                       
population deviation from ideal population for an 
individual district may not exceed plus or minus 5%; 
final results of the 1990 census must be used to form 
plan; protection of minority rights, compliance with 
Section 2 of the Voting Rights Act.  
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district lines. For each district created by 
the Commission in which Native Americans 
are a majority, it is crucial that the 
Commission establish a record showing that 
the criteria were considered and followed 
with respect to the district. 
 
Past Precedence: Discretionary Criteria For 
Legislative Districts In Montana36

 
 

Here is the area where the Commission may 
have a bit more leeway in determining how 
the 2010 legislative districts will be drawn, 
as discretionary criteria are not mandated 
by the federal or state constitution or any 
other law. There are two basic purposes for 

                                                           
36 1974 Discretionary Districting Criteria: Keeping 
counties intact; maintaining communities of interest; 
considering on a case-by-case basis the following 
factors-geography, trade areas, county lines, 
minorities, economic interest, rural-urban interests, 
district homogeneity. 1980 Discretionary Districting 
Criteria: Consideration of existing governmental 
lines; respect for geographic boundaries, especially 
the Continental Divide and the Missouri River; 
consideration to existing legislative district 
boundaries, when practical; Senate district 
boundaries to follow congressional district division 
when possible; consider communities of interest and 
defined communities of interest. 1990 Discretionary 
Districting Criteria: Consideration to local 
government boundaries; consideration when 
practical to existing voter precinct lines; 
consideration when practical to school district lines; 
preserve communities of interest when possible; 
respect geographical boundaries to the extent 
possible; consideration to existing districts when 
practical; political fairness-districts may not be 
drawn for the purpose of favoring a political party or 
defeating an incumbent legislator.  

selection of discretionary criteria: 1. 
Deciding where lines should be drawn; and 
2. Defending a district’s lines, population, or 
characteristics of its residents in possible 
future legal proceedings. 
 
In 2000 the Districting Commission chose as 
its discretionary criteria: 

Following the lines of political units. 

Following geographic boundaries. 

Keeping communities of interest 
intact. 
 

Districts are often drawn to follow, to the 
extent possible, the boundary lines of 
counties, cities, towns, school districts, 
Indian reservations, voting precincts, and 
other political units. Districts can be drawn 
along geographic boundaries, such as 
mountain divides and ridge lines, rivers and 
creeks, and highways and roads. 
Communities of interest can be based on 
such things as trade areas, geographic 
locations, communication and 
transportation networks, media markets, 
Indian reservations, urban/rural splits, 
similarity in social cultural and economic 
interests, and prevalent occupations and 
lifestyles. 

 
All of the above discretionary criteria from 
2000 could be selected by the 2010 
Districting Commission as discretionary 
criteria and have been recognized as 
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Commissions have chosen,41

 

 or something 
in between.  Any of these deviation 
standards are possible. We’ve discussed the 
first two options a bit already so let’s talk 
about that 1% population deviation 
standard from the ideal population imposed 
by Section 5-1-115, MCA. 

The 2003 Montana Legislature passed HB 
309 which was codified at Section 5-1-115, 
MCA. There was an attempt in 200942

Although Section 5-1-115, MCA, is arguably 
not binding on the Commission (see later 
discussion), the Commission could decide to 
adhere to the 1% population deviation from 
the ideal population contained in Section 5-
1-115, MCA and to the specific criteria 
described in that statute. Drawing districts 
with a 1% deviation is certainly technically 
possible. And the statute does say that the 
1% population deviation can be exceeded 
to keep political subdivisions intact or to 
comply with the Voting Rights Act, so there 
is some discretion included within the 
statutory language. However, the 
Commission should keep in mind several 

 to 
insert language in the Montana Constitution 
that would have mirrored the 1% deviation 
language in Section 5-1-115, MCA. That 
attempt failed.  

                                                           
41 Plus or minus five percent from the ideal district 
population was chosen as the mandatory population 
deviation in the last three redistricting cycles: 1980, 
1990, and 2000. 
 
42 SB 187 (2009) which died in House State 
Administration. 

factors involved with adopting a 1% 
population deviation factor. A 1% deviation 
is a very exacting standard and may present 
a number of areas for Commission 
consideration in actual practice.  Adopting a 
1% population deviation as a mandatory 
criteria would, by the very nature of its 
exactness, make this criteria the most 
“weighty,” subjecting the other criteria to 
it.43

                                                           
43 This is in keeping with the wording of Section 5-1-
115, MCA, which contains the words “in order of 
importance” before listing the 1% population 
deviation as the first criteria. 

 This 1% standard would leave less room 
for deviation when considering factors such 
as communities of interest and Montana's 
varied geography. For example, when 
putting together a district in Eastern 
Montana, finding another 100 people to 
bring the deviation to 1% could mean a 
large district gets much larger. Or, it may 
mean slicing off a few blocks of the outer 
edge of Miles City. Accordingly, you would 
have some residents of Miles City belonging 
to a very rural district. Another example: a 
city or county has 120 people more (or 
fewer) than the ideal district size. You 
would need to split a county or city to keep 
it within 1%. If you had a larger deviation to 
work with, you might keep that city or 
county whole. From a technical standpoint, 
it is certainly possible to draw districts with 
a 1% population deviation. But it seems 
likely that adherence to such a deviation 
would affect other redistricting criteria 
considered traditional including contiguous 
and compact districts. 
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Montana Legislative Services Division 

    Legal Services Office 

TO:  Districting and Apportionment Commission 
 
FROM:  K. Virginia Aldrich, Staff Attorney 
 
RE:  Litigation Background and Districting and  
  Apportionment Criteria 
 
DATE:  May 31, 2020 [REVISED June 12, 2020] 
 
This memorandum was prepared as background information for the Districting and Apportionment 
Commission (Commission), and it does not represent any opinion or action on the part of the 
Commission. 
 
I. Introduction and Important Deadlines 

The U.S. Constitution provides that an "actual Enumeration" of the population must be made every ten 

years under provisions set by Congress.1  Under federal law, the Secretary of Commerce is commanded 

to "take a decennial census of population as of the first day of April" every ten years.2 Thus, April 1, 

2020, is officially designated Census Day, the date that determines who is counted and where each 

person is counted. As a result, seats in the U.S. House of Representatives are apportioned to the states 

based on the census, and the federal government uses census numbers to help allocate federal funds. 

By law, the U.S. Census Bureau must complete and report the total population count by state to the U.S. 

President within nine months after Census Day.3 Within a week of the opening of the 117th Congress4, 

the President must transmit to Congress a statement showing the total population in each state and the 

number of congressional representatives to which each state is entitled.5 P.L. 94-171 redistricting data 

must be reported to the "Governor of the State involved and the officers or public bodies having 

responsibility for legislative apportionment or districting of such State" within one year after the census 

date. This data consists of the small area census data necessary for legislative redistricting. 

Due to the COVID-19 pandemic, the U.S. Census Bureau has requested relief from these statutory 

deadlines. The Census Bureau has requested additional time to deliver final apportionment counts to 

the President and additional time to deliver the small area census data to the states. If this request is 

granted by Congress, the Census Bureau has stated that it would deliver apportionment counts to the 

 
1 U.S. Const. art. I, § 2. 
2 13 U.S.C. § 141(a). 
3 13 U.S.C. § 141(b). 
4 The 117th United States Congress is currently scheduled to convene on January 3, 2021, but Congress may 
designate another day. U.S. Const. amend. XX, § 2. 
5 2 U.S.C. § 2a(b). 
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President by April 30, 2021, and redistricting data would be delivered to each state no later than July 31, 

2021.6 

The Districting and Apportionment Commission (Commission) is created under Article V, section 14, of 

the Montana Constitution, and the Commission has the responsibility to   "prepare a plan for 

redistricting and reapportioning7 the state into legislative districts and a plan for redistricting the state 

into congressional districts."8 

Once redistricting data is delivered to the states 

by the U.S. Census Bureau, the Montana 

Constitution requires that the Commission file its 

final plan for congressional districts with the 

Secretary of State "[w]ithin 90 days after the 

official final decennial census figures are 

 
6 U.S. Department of Commerce Secretary Wilbur Ross and U.S. Census Bureau Director Steven Dillingham 
Statement on 2020 Census Operational Adjustments Due to COVID-19, Census Bureau Press Release, April 13, 
2020. 
7 Even in the Constitutional Convention, there was some confusion about whether the Legislature or the 
Commission would set the size of the Legislature. See Montana Constitutional Convention 1971-1972, Verbatim 
Transcript, Vol. V., 1595, 1612-1613. In section 5-1-101(2), MCA, the Legislature has asserted its authority to 
determine the number of districts in the legislative session before the Census. However, a 1973 Attorney General's 
opinion states that "with the adoption of the new constitution, the people of Montana divested the legislature of 
all power concerning apportionment of the legislature, except for the power of recommendation . . . . [T]he 
reapportionment commission is the only agency empowered by the constitution to determine the size of the 
legislative houses and their geographical makeup. . . . The commission is, however, bound by the constitutional 
limitations of 40 to 50 senators and 80 to 100 representatives." 35 A.G. Op. 12 (1973). The power of the 
Commission to determine the size of the legislative houses and the geographical makeup of the congressional and 
legislative districts is "subject only to the restrictions of the Constitution." Id. Further, upon submission of the 
plans, "all previous statutory provisions in conflict with that plan are, in effect, repealed." Id. A subsequent legal 
opinion by the Director of Legal Services of the Montana Legislature disputed some portions of the Attorney 
General's opinion, including the conclusion that the Commission is not the sole body that may determine the size 
of the Legislature. "Determination of Size of Legislature", Gregory J. Petesch, June 1989. As noted in Petesch's 
memo, section 2-15-501(7), MCA, provides that in the case of conflicting opinions by the Attorney General and an 
attorney retained by the state, "the attorney general's opinion is controlling unless overruled by a state district 
court or the supreme court." In addition, in a 2004 case concerning the reassignment of holdover senators to 
districts by the Legislature, a unanimous Montana Supreme Court stated that "[b]y granting redistricting authority 
to the Commission under Article V, Section 14, the Constitution denied the Legislature any latitude to invoke its 
plenary powers." Wheat v. Brown, 2004 MT 33, ¶35, 320 Mont. 15, 25, 85 P.3d 765, 771. The same reasoning 
potentially may apply to apportionment. In any event, if the Commission contemplates reapportioning the number 
of legislative districts, there are several provisions of the Montana Constitution to consider, including Article V, 
section 2, concerning the size of the Legislature, Article V, section 3, concerning the election and terms of senators, 
and Article V, section 14(1), concerning the composition of legislative districts. A reduction in the size of the 
Legislature may raise questions about compliance with Article V, section 3, of the Montana Constitution because of 
inherent problems resulting from the terms of holdover Senators. Specifically, that provision requires that a 
senator's term is four years, and one-half of the senators must be elected every two years. But see Montana 
Constitutional Convention 1971-1972, Verbatim Transcript, Vol. V., 1568-1569. Attempts to reduce the size of the 
Legislature may reduce a senator's term or cause an unequal number of senators to be elected. The Legislature 
cannot be enlarged because it is currently at the maximum number of senators and representatives specified in 
the Montana Constitution. Mont. Const. art. V, § 2. 
8 Mont. Const. art. V, § 14. 

Article V, Section 14. Districting and apportionment.  

. . . .  

(3) Within 90 days after the official final decennial 

census figures are available, the commission shall file its 

final plan for congressional districts with the secretary 

of state and it shall become law. 

. . . . 
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