
September 10, 2018 
 
The Honorable Jesse M. Furman 
United States District Court for the Southern District of New York 
40 Centre Street, Room 2202 
New York, NY 10007 
 

RE: Plaintiffs’ seventh letter-motion regarding discovery in State of New York, et al. v. 
U.S. Dep’t of Commerce, et al., 18-CV-2921 (JMF), and New York Immigration 
Coalition, et al. v. U.S. Dep’t of Commerce, et al., 18-CV-5025 (JMF) 

Dear Judge Furman, 

Plaintiffs write to request an informal discovery conference with the Court or an order: 
(1) compelling full responses by Defendants to several interrogatories propounded nearly two 
months ago; and (2) requiring Defendants to produce responsive, relevant materials cited by Dr. 
John Abowd in his Census Bureau 30(b)(6) deposition.1 

A. The Court should compel a full response to the NYIC Plaintiffs’ Interrogatory 1 

Plaintiffs’ Interrogatory No. 1, served on July 12, posed five questions to ascertain certain 
individuals and information referenced but not identified in Secretary Ross’s June 21, 2018 
“Supplemental Memorandum,” 18-CV-2921, ECF 189-1, AR 1321: 

• Subpart A seeks the identity of the unnamed “senior Administration officials” who 
“previously raised” the issue of adding the citizenship question to the Census, prior to 
when Secretary Ross “began considering” the issue, AR 1321; 

• Subparts D and E request the dates on which those “senior Administration officials” 
first raised the issue, and with whom; 

• Subpart B seeks the identity of the “other government officials” with whom Secretary 
Ross and his staff had “various discussions . . . about reinstating a citizenship question to 
the Census,” around the time and after Secretary Ross began considering the issue, AR 
1321; 

• Subpart C requests the identity of the “Federal governmental components”— 
government agencies and entities—with whom Secretary Ross and his staff 
“consulted.” AR 1321. 

These Interrogatories are relevant to the decisionmaking process, the grounds for the decision, 
and whether there was political interference with the administrative process.  See, e.g., Tummino 
v. Torti, 603 F. Supp. 2d 519, 542, 544 (E.D.N.Y. 2009); Latecoere Int’l, Inc. v. U.S. Dep’t of 
Navy, 19 F.3d 1342, 1356 (11th Cir. 1994). Defendants served an initial response on August 13 
but failed to respond to subparts A, D, or E.  Ex. A.  Defendants promised on three occasions to 

1 Plaintiffs write pursuant to Local Civil Rule 37.2 and Rule 2(C) of this Court’s Individual Rules and Practices. 
Plaintiffs have been unable to resolve the disputes described in this letter-brief through good faith meet-and-confer 
discussions with Defendants. 
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supplement but failed to do so, forcing Plaintiffs to file their fifth letter-motion to compel 
responses.  18-CV-5025, ECF No. 117.  After Defendants pledged to provide a complete 
response, Plaintiffs notified the Court, 18-CV-5025, ECF No. 125, at which time the Court 
denied the motion without prejudice and subject to renewal in the event the parties did not 
resolve the dispute, 18-CV-5025, ECF No. 126. 

Defendants’ Supplemental Response to Interrogatory No. 1 was provided on September 
5.  Ex. B.  It fails to provide a full response to the questions posed.  Rather, Defendants provide 
an aggregated response to subparts A, B, and C, and fail to identify any new individuals that 
were not identified in the August 13 response.  In particular, Defendants have failed to identify 
the “senior Administration officials” who first raised the issue of adding the question prior to 
when Secretary Ross “began considering” the issue, and failed to provide the date that they did 
so. Defendants’ explanations for the inadequacy of their response ignore their duties under Rule 
33 and defy the case law interpreting that Rule. 

First, in response to Plaintiffs’ meet-and-confer request about the deficient Supplemental 
Response, Defendants responded that they treated the subparts of Plaintiffs’ Interrogatory 
“interchangeably,” and provided a single response to “this interrogatory and subparts as a 
whole.”  Ex. C.  But as the Interrogatory plainly indicates, and as Plaintiffs clarified, see Ex. C, 
that Interrogatory 1(a) specifically seeks information as to the identity of “senior Administration 
officials” who “had previously raised” the citizenship question before Secretary Ross began 
considering it, separate and apart from the “other government officials” and “Federal 
governmental components” with whom Secretary Ross and his staff consulted once Secretary 
Ross’s consideration of the issue began.  Secretary Ross’s Supplemental Memorandum itself 
makes this distinction, and the timing here is directly relevant to the issues of:  (a) who may have 
influenced Secretary Ross to pursue the citizenship question to begin with, those individuals’ 
motivations and, ultimately, Secretary Ross’s; and (b) whether the decision to add the citizenship 
question was initiated or made before the development of the pretextual rationale offered for it.  
By providing undifferentiated responses that obscure the very information sought by Plaintiffs in 
their interrogatories, Defendants’ responses remain deficient. 

Second, other than providing a date range for one conversation (and another “possible . . . 
additional discussion”) between Secretary Ross and Attorney General Sessions that took place 
after Secretary Ross began considering the citizenship question, the response provides no dates 
or date ranges whatsoever.  It omits the very information sought by Plaintiffs: when “senior 
Administration officials had previously raised” the citizenship question prior to Secretary Ross’s 
consideration of the issue.   

The deficiencies here are likely due in part to the fact that the individual who certified the 
interrogatory responses, Earl Comstock, testified at his deposition (just one week prior to the 
certification) that he did not know the identities of the “senior Administration officials” 
referenced in Secretary Ross’s Supplemental Memorandum; and further advised that, if Plaintiffs 
sought that information, they would need to ask the Secretary himself.  Comstock Dep. Tr. at 
111–12.  Ex. D.  Regardless of the personal knowledge of the official, however, when 
interrogatories are interposed to a corporate party or government agency, the official must 
provide the information in the possession of the party as a whole and “also the information 
within its control or otherwise obtainable by it.”  In re Auction Houses Antitrust Litig., 196 
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F.R.D. 444, 445 (S.D.N.Y. 2000); see also Tyler v. Suffolk County, 256 F.R.D. 34, 37–38 (D. 
Mass. 2009) (applying principle to governmental party). Given Secretary Ross’s statements in 
the Supplemental Memorandum, it is clear that he—at a minimum—is aware of who “previously 
raised” the citizenship question, and with whom he subsequently spoke about it.  Regardless of 
who responds, Defendants must provide complete responses to Interrogatory 1, which they have 
not yet done. 

Plaintiffs served this Interrogatory nearly two months ago.  It seeks simple information 
referenced but not identified in Secretary Ross’s Supplemental Memorandum, a document that is 
at the heart of the case.  Despite extensive efforts to meet and confer, Defendants have yet to 
provide a complete response.  The Court should compel them to do so. 

B. The Court should Compel Defendants to Produce Responsive & Relevant 
Documents in their Possession Regarding Randomized Control Testing (RCT) 
Proposals and Attitudinal Research Conducted by Census Bureau Contractors. 
 
In his deposition as a representative of the Census Bureau, Census Bureau Chief Scientist 

John Abowd testified that senior Census Bureau staff proposed to conduct randomized control 
testing (RCT) of the effect of adding a citizenship question after Secretary Ross’s decision to do 
so, and that this proposal was rejected by individuals including Commerce Undersecretary Karen 
Dunn Kelley and Defendant Ron Jarmin. Ex. E.  Aug. 29 Abowd Dep. at 26–29, 101–05, 141–
43, 334–35.  Dr. Abowd also acknowledged that the Bureau has contracted with private firms 
Young and Rubicam and Reingold to conduct research about public attitudes regarding 
answering the citizenship question.  Id. at 137–40, 267–71, 288–89, 317–19, 331–32.  
Defendants have thus far failed to produce any materials relating to (1) the Census Bureau’s 
rejected RCT proposal or (2) contracts with those communications firms, or their research 
planned or conducted.  The RCT information is plainly relevant to the effect of adding the 
citizenship question, and the motivations of senior Census and Commerce officials in declining 
to research it.  The communication firms’ research into the citizenship question is similarly 
relevant to the effect of the citizenship question and the knowledge of the Census Bureau about 
that effect.  All of this material is plainly responsive to Requests for Production Nos. 1, 2, 9, 10, 
11, and 15, Ex. F.  Yet Defendants have not produced this information despite multiple requests 
and meet-and-confer sessions. 

 
Plaintiffs first raised the failure to produce these materials during Dr. Abowd’s 30(b)(6) 

deposition on August 29 and in an email to Defendants on the same date.  Ex. G.  Defendants did 
not respond to that request.  Again on September 4, in a meet-and-confer agenda, Plaintiffs cited 
the need to produce these documents.  Ex. H.  Defendants did not dispute the relevance or 
responsiveness of these documents, but only provided vague assurances of a response in the near 
future.  On September 7, still lacking these documents or an update from Defendants, Plaintiffs 
again inquired as to the status of the documents, but in an email response, Defendants addressed 
only other requests in the email and ignored this category of documents entirely.  Ex. I. 

 
Because of the relevance and responsiveness of these documents, the looming discovery 

deadline, and Defendants’ failure to provide any meaningful response despite several attempts, 
Plaintiffs request that the Court compel Defendants promptly to produce these documents. 
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Respectfully submitted,  
 

 By:    /s/ Dale E. Ho            _ 
 

  
Dale Ho        Andrew Bauer 
American Civil Liberties Union Foundation   Arnold & Porter Kaye Scholer LLP 
125 Broad St.       250 West 55th Street 
New York, NY 10004      New York, NY 10019-9710 
(212) 549-2693      (212) 836-7669 
dho@aclu.org       Andrew.Bauer@arnoldporter.com 
 
Sarah Brannon+**      John A. Freedman  
American Civil Liberties Union Foundation    Arnold & Porter Kaye Scholer LLP 
915 15th Street, NW       601 Massachusetts Avenue, N.W. 
Washington, DC 20005-2313     Washington, DC 20001-3743 
202-675-2337        (202) 942-5000 
sbrannon@aclu.org       John.Freedman@arnoldporter.com  
      

Perry M. Grossman        
New York Civil Liberties Union Foundation    
125 Broad St.         
New York, NY 10004       
(212) 607-3300 601        
pgrossman@nyclu.org       
 
+ admitted pro hac vice 
** Not admitted in the District of Columbia; practice limited pursuant to D.C. App. R. 
49(c)(3). 
 

Attorneys for NYIC Plaintiffs, 18-CV-5025 
 
 
 

BARBARA D. UNDERWOOD 
Attorney General of the State of New York  
 
By: /s/ Matthew Colangelo 
Matthew Colangelo (MC-1746) 
   Executive Deputy Attorney General 
Elena Goldstein (EG-8586), Senior Trial Counsel 
Ajay Saini (AS-7014), Assistant Attorney General 
Office of the New York State Attorney General 
28 Liberty Street 
New York, NY 10005 
Phone: (212) 416-6057 
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Matthew.Colangelo@ag.ny.gov 
 
Attorneys for State of New York Plaintiffs, 18-CV-
2921 

 
 
CC: All Counsel of Record (by ECF) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

NEW YORK IMMIGRATION 
COALITION, et al., 

Plaintiffs, 

               v. No. 1:18-cv-5025 (JMF) 

UNITED STATES DEPARTMENT OF 
COMMERCE, et al., 

Defendants. 

DEFENDANTS’ OBJECTIONS AND RESPONSES TO PLAINTIFFS’ FIRST SET OF 
REQUESTS FOR EXPEDITED PRODUCTION OF DOCUMENTS AND FIRST SET 

OF INTERROGATORIES TO DEFENDANTS UNITED STATES DEPARTMENT OF 
COMMERCE AND WILBUR ROSS  

Pursuant to Federal Rules of Civil Procedure 26, 33, and 34, Defendants United States 

Department of Commerce and Wilbur Ross submit these initial objections and responses to 

Plaintiffs’ First Set of Requests for Expedited Production of Documents and First Set of 

Interrogatories to Defendants United States Department of Commerce and Wilbur Ross. 

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

1. Defendants object to Instructions 4, 5, and 6 to the extent they imply any obligation

outside of the scope of Federal Rules of Civil Procedure 26(b)(5) or 34 and the corresponding Local 

Civil Rules, and on the ground that they are unduly burdensome.  In particular, Defendants will not 

“identify each PERSON or organization having knowledge of the factual basis, if any, upon which 

the objection, privilege, or other ground is asserted,” because such a request has no basis in Rules 

26(b)(5) or 34.  Concerning privileged material, Defendants reserve the right to create a categorical 

privilege log as contemplated by Local Civil Rule 26.2(c) and the associated Committee Note.  

Additionally, documents created by or communications sent to or from litigation counsel (including 

EXHIBIT A
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agency counsel responsible for this litigation after commencement of this matter) will not be logged, 

as information contained therein is not relevant to the claims and defenses in this litigation. 

2. Defendants object to Instruction 7 as imposing obligations outside the scope of Federal Rule

of Civil Procedure 34 and for being unduly burdensome insofar as it purports to require a 

document-by-document recounting without regard to the date on which the document was created, 

the date on which it was lost, discarded, destroyed, or otherwise disposed of, or whether litigation 

involving the substance of the document was reasonably foreseeable at that time it was lost, 

discarded, destroyed or otherwise disposed of. 

3. Defendants object to the definition of “COMMUNICATION” and

“COMMUNICATIONS” insofar as they exceed the definition of “communication” provided in 

Local Civil Rule 26.3(c)(1).  Defendants’ production of documents will be limited to the definition 

of “communication” provided in Local Civil Rule 26.3(c)(1).  Defendants also object to this 

definition as beyond the scope of Rule 34 to the extent it purports to require Defendants to create 

records of “oral contact, such as face-to-face meetings, video conferences, or telephonic 

conversations.”  Oral communications are not documents or things within the scope of Federal Rule 

of Civil Procedure 34 and, accordingly, Defendants will not be producing such information. 

4. Defendants object to the definition of “IDENTIFY” in reference to “a person” as

unduly burdensome and going beyond the requirements of Federal Rule of Civil Procedure 34 and 

Local Civil Rule 26.3(c)(3).  Defendants object to the definition of “IDENTIFY” in reference to “a 

document” as unduly burdensome and going beyond the requirements of Federal Rule of Civil 

Procedure 34 and Local Civil Rule 26.3(c)(4).  Defendants object to the definition of “IDENTIFY” 

in reference to “an event, occurrence, act, transaction or conversation” as unduly burdensome and 

going beyond the requirements of Federal Rule of Civil Procedure 34. 
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5. Defendants object to the definition of “PERSON OR PERSONS” insofar as it

exceeds the definition of “person” provided in Local Civil Rule 26.3(c)(6).  Defendants will limit 

their search and production to the definition of “person” provided in Local Civil Rule 26.3(c)(6). 

6. Defendants object to the definition of “OTHER GOVERNMENT AGENCIES”

on the basis that it is overbroad, unduly burdensome, and outside the scope of discovery, insofar as 

it would expand the scope of discovery to the entire federal government. 

7. Defendants object to the definition of “TRUMP ADMINISTRATION” as

overbroad.  Defendants will interpret “TRUMP ADMINISTRATION” to mean President Trump 

in his official capacity as President, as well as any other current or former employee of the Executive 

Office of the President acting in his or her official capacity. 

8. Defendants object to the definition of “TRUMP CAMPAIGN” as overly broad and

ambiguous.  It is beyond Defendants’ capacity to determine, for any given person, whether that 

person sought the election or reelection of President Trump. 

OBJECTION TO ALL REQUESTS FOR PRODUCTION 

1. Defendants object to Plaintiffs’ discovery requests to the extent they seek documents

that are publicly available, already produced to Plaintiffs in the administrative record, or are readily 

accessible to Plaintiffs or otherwise would be less burdensome for Plaintiffs to obtain than 

Defendants.  See Fed. R. Civ. P. 26(b)(2)(C).  Defendants will not reproduce documents already 

produced in the administrative record. 

2. Defendants object to Plaintiffs’ requests to the extent that they seek (a) attorney

work product; (b) communications protected by the attorney-client privilege; (c) information 

protected by the deliberative process privilege, the joint defense privilege, common interest privilege, 

or law enforcement privilege; (d) material the disclosure of which would violate legitimate privacy 
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Request for Production No. 9.  All DOCUMENTS and COMMUNICATIONS that Defendants 
plan to introduce into evidence at trial. 

Objections:  Defendants object to this request on the ground that it is premature at this stage of the 

case, while discovery is still ongoing. 

Response:  Subject to and without waiving the above objection, Defendants refer Plaintiffs to the 

complete administrative record upon which the Secretary of Commerce based his decision to 

reinstate a question concerning citizenship on the 2020 Decennial Census, filed on June 8, 2018, see 

ECF No. 173, New York v. U.S. Dep’t of Commerce, No. 18-cv-2921 (JMF), and the supplement to the 

administrative record, filed on June 21, 2018, see ECF No. 189, New York v. U.S. Dep’t of Commerce, 

No. 18-cv-2921 (JMF). 

OBJECTIONS AND RESPONSES TO INTERROGATORIES 

Interrogatory No. 1.  With regard to the document found in the Administrative Record at 1321, 
please IDENTIFY: 

a. the “senior Administration officials” who “previously raised” reinstating the citizenship
question; 
b. the “various discussions with other government officials about reinstating a citizenship
question to the Census”; 
c. the consultations Secretary and his staff participated in when they “consulted with Federal
governmental components”; 
d. the date on which the “senior Administration officials” who “previously raised”
reinstating the citizenship question first raised this subject; and 
e. all PERSONS with whom the “senior Administration officials had previously raised”
reinstating the citizenship question. 

Objections:  Defendants object to this interrogatory because it has five discrete subparts.  This 

interrogatory therefore constitutes five interrogatories for purposes of the limit of 25 interrogatories.  

See Fed. R. Civ. P. 33(a)(1).   

Defendants further object to subparts b., c., and d. of this interrogatory insofar as they 

exceed the scope of information a party may seek at this stage of the litigation pursuant to Local 

Civil Rule 33.3(a).  Consistent with this Local Civil Rule 33.3(a), Defendants construe subparts b. 
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and c. as requesting only the identities of individuals, and Defendants object to subpart d. as 

requesting information outside the scope of Local Civil Rule 33.3(a). 

Defendants further object to this interrogatory to the extent that it seeks (a) communications 

or information protected by the attorney-client privilege or (b) communications or information 

protected by the deliberative process privilege. 

Defendants further object to this interrogatory as vague and overbroad to the extent it seeks 

information about meetings or conversations with government officials and other persons whose 

identities are immaterial to the claims in this litigation, and because the burden of responding is 

disproportionate to the needs of this case.  Specifically, Defendants object to subpart e. as overbroad 

and vague, as it sweeps in private conversations with any individual, without scope, that “senior 

Administration officials had previously raised” reinstating the citizenship question. 

Defendants further object to the interrogatory to the extent that it purports to require the 

identification of the date, location, participants, and subject of any meetings involving the Executive 

Office of the President.  See Cheney v. U.S. District Court, 542 U.S. 367, 388 (2004). 

Response: 

Subject to and without waiving these objections, Defendants state that the following 

individuals are responsive to this interrogatory:  

1.a. Defendants have not to date been able to identify individuals responsive to subpart 

a. Defendants’ investigation is continuing, and Defendants will supplement this

response as appropriate. 

1.b. Subject to and without waiving the above objections: Mary Blanche Hanky, James 

McHenry, Gene Hamilton, John Gore, Danielle Cutrona, Jefferson Sessions, Kris 

Kobach, Steve Bannon, and Wilbur Ross.  
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1.c. Subject to and without waiving the above objections: Mary Blanche Hanky, James 

McHenry, Gene Hamilton, John Gore, Danielle Cutrona, Jefferson Sessions, Kris 

Kobach, Steve Bannon, and Wilbur Ross. 

Defendants reserve the right to supplement this response with any additional relevant, 

responsive, non-privileged information that is within its possession, custody, or control and capable 

of being ascertained with reasonable diligence. 

Interrogatory No. 2.  Please IDENTIFY all persons involved in drafting, commenting on, or 
approving ROSS’ March 26, 2018 memorandum. 

Objections:  Defendants object to this interrogatory to the extent that it seeks (a) communications 

or information protected by the attorney-client privilege or (b) communications or information 

protected by the deliberative process privilege. 

Defendants further object to this interrogatory as vague and ambiguous with respect to the 

term “approving,” as the Secretary alone approved the decision and memorandum.  Defendants 

further object to this interrogatory as vague and ambiguous with respect to the term “commenting 

on.”   

Response: 

Subject to and without waiving these objections, Defendants state that the following 

individuals are responsive to this interrogatory: John Abowd, Earl Comstock, Peter Davidson, 

Jessica Freitas, Ron Jarmin, Christa Jones, Karen Dunn Kelley, Enrique Lamas, James Uthmeier, 

Victoria Velkoff, Michael Walsh, and Attorneys at the Department of Justice.  

Defendants reserve the right to supplement this response with any additional relevant, 

responsive, non-privileged information that is within its possession, custody, or control and capable 

of being ascertained with reasonable diligence. 
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Defendants reserve the right to supplement this response with any additional relevant, 

responsive, non-privileged information that is within its possession, custody, or control and capable 

of being ascertained with reasonable diligence. 

As to Interrogatories, see Verification page infra. 

As to objections: 

Dated: August 13, 2018 CHAD A. READLER 
Acting Assistant Attorney General 

BRETT A. SHUMATE 
Deputy Assistant Attorney General 

JOHN R. GRIFFITHS 
Director, Federal Programs Branch 

CARLOTTA P. WELLS 
Assistant Director, Federal Programs Branch 

/s/ Kate Bailey  
KATE BAILEY 
GARRETT COYLE 
STEPHEN EHRLICH 
CAROL FEDERIGHI 
Trial Attorneys 
United States Department of Justice   
Civil Division, Federal Programs Branch 
20 Massachusetts Ave., N.W. 
Washington, DC  20530 
Tel.:  (202) 514-9239 
Email: kate.bailey@usdoj.gov 

Counsel for Defendants 
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From: Bailey, Kate (CIV) <Kate.Bailey@usdoj.gov> 
Sent: Friday, September 7, 2018 2:16 PM 
To: Dale Ho; Freedman, John A.; Federighi, Carol (CIV); Coyle, Garrett (CIV); Kopplin, Rebecca M. (CIV); 
Halainen, Daniel J. (CIV); Tomlinson, Martin M. (CIV); Ehrlich, Stephen (CIV) 
Cc: Sarah Brannon; Perry Grossman; Colangelo, Matthew; Bauer, Andrew; Gersch, David P.; Grossi, Peter 
T.; Weiner, David J.; Young, Dylan Scot; Kelly, Caroline; Saini, Ajay; Goldstein, Elena 
Subject: RE: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. Department of 
Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters  

Counsel, 

Thank you for your email. Our responses are below, in red. 

Kate Bailey 

Trial Attorney 

United States Department of Justice 

Civil Division – Federal Programs Branch 

20 Massachusetts Avenue, NW 

Room 7214 

Washington, D.C. 20530 

202.514.9239 | kate.bailey@usdoj.gov 

From: Dale Ho [mailto:dho@aclu.org]  
Sent: Thursday, September 06, 2018 4:38 PM 
To: Bailey, Kate (CIV) <katbaile@CIV.USDOJ.GOV>; Freedman, John A. 
<John.Freedman@arnoldporter.com>; Federighi, Carol (CIV) <CFederig@CIV.USDOJ.GOV>; 
Coyle, Garrett (CIV) <gcoyle@CIV.USDOJ.GOV>; Kopplin, Rebecca M. (CIV) 
<rkopplin@CIV.USDOJ.GOV>; Halainen, Daniel J. (CIV) <dhalaine@CIV.USDOJ.GOV>; 

EXHIBIT C
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Tomlinson, Martin M. (CIV) <mtomlins@CIV.USDOJ.GOV>; Ehrlich, Stephen (CIV) 
<sehrlich@CIV.USDOJ.GOV> 
Cc: Sarah Brannon <sbrannon@aclu.org>; Perry Grossman <PGrossman@nyclu.org>; 
Colangelo, Matthew <Matthew.Colangelo@ag.ny.gov>; Bauer, Andrew 
<Andrew.Bauer@arnoldporter.com>; Gersch, David P. <David.Gersch@arnoldporter.com>; 
Grossi, Peter T. <Peter.Grossi@arnoldporter.com>; Weiner, David J. 
<David.Weiner@arnoldporter.com>; Young, Dylan Scot <Dylan.Young@arnoldporter.com>; 
Kelly, Caroline <Caroline.Kelly@arnoldporter.com>; Saini, Ajay <Ajay.Saini@ag.ny.gov>; 
Goldstein, Elena <Elena.Goldstein@ag.ny.gov> 
Subject: RE: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. 
Department of Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters 

  

Counsel, 

  

Thank you for your response last night.  We are conferring internally about narrowing terms 
to facilitate production of documents and will be back to you shortly.  We will also get back 
to you about the draft status report soon.  We write now to separately address the 
insufficiency of your supplemental response to our interrogatories. 

  

1.   Defendant’s Supplemental Interrogatory Response is facially deficient, because it 
was certified by Earl Comstock, who testified during his deposition last week that he does 
not have knowledge of the information sought in by Plaintiffs through Interrogatory 1.   

• Interrogatory (1)(a) requests that you identify the “Senior Administration officials,” 
referenced by Secretary Ross in AR 1321, who “previously raised” the issue of adding 
the citizenship question to the Census;  

• (1)(d) requests that you identify when these officials raised the issue of 
the citizenship question; and  

• (1)(e) requests that you identify with whom they raised this issue.    

Mr. Comstock, however, testified repeatedly that he does not know, has no idea, and has 
never asked the Secretary who were the “senior administration officials” who “previously 
raised” the citizenship question referenced in the Secretary’s memo.  See Comstock Tr. at 
111-113.  Complete and accurate responses must be submitted by someone with actual 
knowledge of the information requested by Plaintiffs. 
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Response:  As an initial matter, we disagree with your contention that Mr. Comstock “does not 
have knowledge of the information sought by Plaintiffs’ in Interrogatory 1.”   For example, he 
expressly testified about his communications with individuals within the Department of Justice and 
the Department of Homeland Security regarding the possibility of reinstating a citizenship question 
on the 2020 decennial census.  Moreover, the fact that Mr. Comstock may have lacked personal 
knowledge as to every aspect of the subject of the interrogatory in his capacity as an individual 
deponent under Rule 30 does not mean that he cannot sign an interrogatory as an officer or agent of 
a governmental agency based on information furnished to him in his official capacity.  See Rule 
33(b)(1)(B) (“The interrogatories must be answered if that part is . . . a governmental agency, by any 
officer or agent, who must furnish the information available to the party.”); see Goldberger Co. v. 
Uneeda Doll Co., 2017 WL 3098100, 88 (S.D.N.Y. July 21, 2017) (“Holtzman’s personal knowledge at 
his deposition is different than information he learned as an officer of Goldberger and corporate 
representative signing interrogatory responses.”); 3M Co. v. ACS Indus., Inc., 2016 WL 9308317, *3 
(D. Minn. Mar. 10, 2016) (holding that corporate agent that signed interrogatories did not need to 
have personal knowledge); Chapman & Cole v. Intel Container Intern, B.V., 116 F.R.D. 550 (S.D. Tex. 
1987) (holding that the phrase “such information as is available to the party” in Rule 33(a) has been 
construed to mean “all information available to the corporation’s officers, directors, employees and 
attorneys,” and thus does not require personal knowledge by the signatory).  After Mr. Comstock’s 
deposition, he was furnished with information available to the Commerce Department sufficient for 
him to sign the interrogatory responses as an officer of the agency.  Accordingly, Mr. Comstock’s 
signing of the supplemental interrogatory response is entirely appropriate. 

  

  

2.         Defendant’s Supplemental Interrogatory Response omits the information 
sought by Plaintiffs in Interrogatory 1.  Defendant’s supplemental response indicates that 
Defendants “will construe subparts a, b, and c, as coextensive.”  These subparts, however, 
clearly ask for different information: 

  

Interrogatories (1)(a), (d), and (e).  Interrogatory (1)(a) requests that you identify the 
“senior Administration officials” who “previously raised” reinstating the citizenship 
question.  In AR 1321, Secretary Ross states, “[s]oon after my appointment as Secretary of 
Commerce, I began considering various fundamental issues regarding the upcoming 2020 
Census, including… reinstating the citizenship question, which other Senior Administration 
officials had previously raised.”  (emphasis added).  Interrogatory (1)(a) therefore clearly 
requests that you identify the Administration officials to whom Secretary Ross referred as 
having “previously raised” the issue of adding the citizenship question to the Census prior 
to Secretary Ross’s consideration of this issue.  As noted, (1)(d) requests that you identify 
when these officials raised the citizenship question, and (1)(e) requests that you identify with 
whom they raised this issue.   
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The supplemental response, however, does not provide an answer to subparts (1)(a), (d), or 
(e).  While the supplemental response identifies a conversation between Secretary Ross and 
Attorney General Sessions in August 2017, and a “possible” conversation between them 
prior to then, it does not identify which Senior Administration officials “previously raised” 
the issue before Secretary Ross’s consideration of it (which appears to have occurred 
"months prior" to May 2017), when they did so, or with whom. 

  

Interrogatory (1)(b) requests that you identify the individuals referenced in Secretary 
Ross's statement that he and his staff had “various discussions with other government 
officials about reinstating a citizenship question to the Census.”   Interrogatory (1)(b) 
therefore clearly requests that you identify the government officials with whom Secretary 
Ross and his staff discussed the issue of the citizenship question around the time of and 
after Secretary Ross’s initial consideration of this issue.  The supplemental response, 
however, does not clearly identify with which government officials Secretary Ross and his 
staff discussed the citizenship question around the time of and after his initial consideration 
of the issue (1)(b). 

  

Interrogatory (1)(c) requests that you identify the consultations Secretary and his staff 
participated in when they “consulted with Federal governmental components.”  In AR 1321, 
Secretary Ross states that, “[a]s part of that deliberative process, my staff and I consulted 
with Federal governmental components and inquired whether the Department of Justice 
(DOJ) would support, and if so would request, inclusion of a citizenship 
question…”  Interrogatory (1)(b) therefore clearly requests that you identify the government 
agencies with whom Secretary Ross and his staff consulted as part of his deliberative 
process.  The supplemental response, however, does not do so. 

  

RESPONSE:  As indicated in Commerce’s supplemental response, Commerce treated the three 
phrases identified in the subparts of the interrogatory interchangeably and did not intend to treat 
these three subgroups with the level of specificity that you now seek. To provide you the most 
complete information we could, we identified each of the individuals who would be responsive to 
this interrogatory and its subparts as a whole, as well as dates to the extent such dates could be 
identified.  We do not have any additional information at this juncture that would permit Commerce 
to provide more specific responses. 
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Plaintiffs’ interrogatories were propounded on July 12 and responses have been due for 
almost two months.  Interrogatory 1 requests simple information referenced by the 
Secretary in the Administrative Record in a memo less than three months ago.  Complete 
responses—certified by an individual with actual knowledge of the information sought—
should be a simple matter to produce immediately. 

  

Please advise when you are able to meet-and-confer on these issues tomorrow. 

  

Regards, 

  

Dale Ho 

(Pronouns: He/Him/His) 

Director, Voting Rights Project 

American Civil Liberties Union 

125 Broad St.  

New York, NY 10004 

■ 212.549.2693 ■ dale.ho@aclu.org ■ @dale_e_ho 

www.aclu.org     

   

This message may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply email that this message has been inadvertently transmitted to you and delete this email from 
your system. 

  

From: Bailey, Kate (CIV) [mailto:Kate.Bailey@usdoj.gov]  
Sent: Wednesday, September 05, 2018 6:01 PM 
To: Freedman, John A.; Federighi, Carol (CIV); Coyle, Garrett (CIV); Kopplin, Rebecca M. (CIV); 
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Halainen, Daniel J. (CIV); Tomlinson, Martin M. (CIV); Ehrlich, Stephen (CIV) 
Cc: Sarah Brannon; Perry Grossman; Colangelo, Matthew; Bauer, Andrew; Gersch, David P.; Grossi, 
Peter T.; Weiner, David J.; Young, Dylan Scot; Kelly, Caroline; Saini, Ajay; Goldstein, Elena; Dale Ho 
Subject: RE: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. Department 
of Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters 

  

Counsel, 

  

Please find attached (1) a letter to accompany our second production of documents responsive to 
the DOJ subpoena; (2) a privilege log for that production; and (3) our supplemental response to 
NYIC Plaintiffs’ first interrogatory. The password for the disk that will be delivered to you 
shortly is F3dprg20M!!! 

  

We look forward to receiving your response regarding our proposal to eliminate grounds of 
dispute in Plaintiffs’ fifth motion to compel. 

  

Kate Bailey 

Trial Attorney 

United States Department of Justice 

Civil Division – Federal Programs Branch 

20 Massachusetts Avenue, NW 

Room 7214 

Washington, D.C. 20530 

202.514.9239 | kate.bailey@usdoj.gov 

  

  

Case 1:18-cv-02921-JMF   Document 313-3   Filed 09/10/18   Page 6 of 11



From: Freedman, John A. [mailto:John.Freedman@arnoldporter.com]  
Sent: Wednesday, September 05, 2018 2:27 PM 
To: Bailey, Kate (CIV) <katbaile@CIV.USDOJ.GOV>; Federighi, Carol (CIV) 
<CFederig@CIV.USDOJ.GOV>; Coyle, Garrett (CIV) <gcoyle@CIV.USDOJ.GOV>; Kopplin, 
Rebecca M. (CIV) <rkopplin@CIV.USDOJ.GOV>; Halainen, Daniel J. (CIV) 
<dhalaine@CIV.USDOJ.GOV>; Tomlinson, Martin M. (CIV) <mtomlins@CIV.USDOJ.GOV>; 
Ehrlich, Stephen (CIV) <sehrlich@CIV.USDOJ.GOV> 
Cc: SBrannon@aclu.org; PGrossman@nyclu.org; Colangelo, Matthew 
<Matthew.Colangelo@ag.ny.gov>; Bauer, Andrew <Andrew.Bauer@arnoldporter.com>; 
Gersch, David P. <David.Gersch@arnoldporter.com>; Grossi, Peter T. 
<Peter.Grossi@arnoldporter.com>; Weiner, David J. <David.Weiner@arnoldporter.com>; 
Young, Dylan Scot <Dylan.Young@arnoldporter.com>; Kelly, Caroline 
<Caroline.Kelly@arnoldporter.com>; Saini, Ajay <Ajay.Saini@ag.ny.gov>; Goldstein, Elena 
<Elena.Goldstein@ag.ny.gov>; DHo@aclu.org 
Subject: RE: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. 
Department of Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters 

  

Counsel -- 

  

4:30 works for Plaintiffs.  I will send a calendar invite, but we can use 866-802-1366, code 1658 
0328. 

  

Also -- attached please find a working draft of the joint status report. 

  

Talk soon, 

 
John 

  

  

__________________  
John A. Freedman  
Arnold & Porter 
601 Massachusetts Avenue, NW  
Washington, DC 20001 
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Office: +1 202.942.5316  
john.freedman@arnoldporter.com  
www.arnoldporter.com  

  

  

  

  

  

From: Bailey, Kate (CIV) [mailto:Kate.Bailey@usdoj.gov]  
Sent: Wednesday, September 05, 2018 1:58 PM 
To: Freedman, John A.; Federighi, Carol (CIV); Coyle, Garrett (CIV); Kopplin, Rebecca M. (CIV); 
Halainen, Daniel J. (CIV); Tomlinson, Martin M. (CIV); Ehrlich, Stephen (CIV) 
Cc: zzz.External.SBrannon@aclu.org; zzz.External.PGrossman@nyclu.org; Colangelo, Matthew; Bauer, 
Andrew; Gersch, David P.; Grossi, Peter T.; Weiner, David J.; Young, Dylan Scot; Kelly, Caroline; Saini, 
Ajay; Goldstein, Elena; zzz.External.DHo@aclu.org 
Subject: RE: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. Department 
of Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters 

  

Counsel, 

  

Are you available for a meet and confer today at 4:30pm? If not, please suggest an alternate time. 

 
Thank you, 

  

Kate Bailey 

Trial Attorney 

United States Department of Justice 

Civil Division – Federal Programs Branch 
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20 Massachusetts Avenue, NW 

Room 7214 

Washington, D.C. 20530 

202.514.9239 | kate.bailey@usdoj.gov 

  

  

From: Freedman, John A. [mailto:John.Freedman@arnoldporter.com]  
Sent: Tuesday, September 04, 2018 6:08 PM 
To: Bailey, Kate (CIV) <katbaile@CIV.USDOJ.GOV>; Federighi, Carol (CIV) 
<CFederig@CIV.USDOJ.GOV>; Coyle, Garrett (CIV) <gcoyle@CIV.USDOJ.GOV>; Kopplin, 
Rebecca M. (CIV) <rkopplin@CIV.USDOJ.GOV>; Halainen, Daniel J. (CIV) 
<dhalaine@CIV.USDOJ.GOV>; Tomlinson, Martin M. (CIV) <mtomlins@CIV.USDOJ.GOV>; 
Ehrlich, Stephen (CIV) <sehrlich@CIV.USDOJ.GOV> 
Cc: SBrannon@aclu.org; PGrossman@nyclu.org; Colangelo, Matthew 
<Matthew.Colangelo@ag.ny.gov>; Bauer, Andrew <Andrew.Bauer@arnoldporter.com>; 
Gersch, David P. <David.Gersch@arnoldporter.com>; Grossi, Peter T. 
<Peter.Grossi@arnoldporter.com>; Weiner, David J. <David.Weiner@arnoldporter.com>; 
Young, Dylan Scot <Dylan.Young@arnoldporter.com>; Kelly, Caroline 
<Caroline.Kelly@arnoldporter.com>; Saini, Ajay <Ajay.Saini@ag.ny.gov>; Goldstein, Elena 
<Elena.Goldstein@ag.ny.gov>; DHo@aclu.org 
Subject: State of New York v. Department of Commerce, S.D.N.Y 18-CV-2921; NYIC v. 
Department of Commerce, S.D.N.Y. 18-CV-5025: Meet & Confer Request & Other Matters 

  

Counsel -- 

  

There are several points we wanted to check in on, some of which we should cover in a meet and 
confer -- a proposed agenda is set forth below: 

  

1.  Please advise as to the timing when you will produce additional Department of Justice 
documents.  We understood from Kate’s August 27 email, as well as statements during the 
August 31 meet and confer that there was another tranche ready for production as soon as the 
clawback order was entered.  As we previously advised, the priority should be materials from 
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and communications involving Mssrs. Gore and Gary.  Given the timing of Mr. Gore’s 
deposition and now that the clawback order is in place, these should be produced promptly. 

  

2. With regard to your motion to stay, can you clarify whether the relief you are seeking would 
stay the parties obligations to make expert disclosures? 

  

For the meet and confer, we would propose the following agenda: 

  

1. Whether Defendants will make Secretary Ross available for deposition. 

  

2.  Defendants production of the materials discussed in my August 29 email that Dr. Abowd 
discussed at his deposition -- the Velkoff randomized controlled trials and the Reingold/Young 
& Rubicam documents. 

  

3.  The Parties’ joint status report, which is due Thursday.  We have been working on a draft 
submission, which we will provide tomorrow.  For planning purposes, please advise whether the 
Defendants will voluntarily make Secretary Ross, Ms. Dunn Kelley, Ms. Teramoto, or Mr. 
Comstock available to testify at trial. 

  

We are available to discuss tomorrow. 

  

Thanks and best regards, 

  

John 
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__________________  
John A. Freedman  
Arnold & Porter 
601 Massachusetts Avenue, NW  
Washington, DC 20001 
 
Office: +1 202.942.5316  
john.freedman@arnoldporter.com  
www.arnoldporter.com  

  

  

 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended 
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this 
message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer. 
___________________________________________ 
For more information about Arnold & Porter, click here: 
http://www.arnoldporter.com 

  

 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended 
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this 
message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer. 
___________________________________________ 
For more information about Arnold & Porter, click here: 
http://www.arnoldporter.com 

 
 

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended 
recipient, please note that any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this 
message in error should notify the sender immediately by telephone or by return e-mail and delete it from his or her computer. 
___________________________________________ 
For more information about Arnold & Porter, click here: 
http://www.arnoldporter.com 
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