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INTRODUCTION

Six Black voters residing in Pulaski County, Arkansas brought suit in the Circuit Court of
Pulaski County, Arkansas alleging that Arkansas’s recently-enacted congressional map (the “2021
Map”) violates their rights under two separate provisions of the Arkansas Constitution: Article 2,
Section 3, which guarantees Free and Equal Elections, and Article 2, Sections 2, 3, and 18, which
guarantee Arkansans equal protection under the state’s laws. Plaintiffs’ Complaint raises no claims
under the U.S. Constitution or federal law. See Exhibit A (Plaintiffs’ Complaint (“Compl.”)). Their
complaint alleges only Arkansas state law claims and exclusively seeks injunctive relief against
Arkansas state officials—the Arkansas Secretary of State and the members of the Arkansas State
Board of Elections—all sued only in their official capacities. See id. Rather than responding to
those allegations and allowing the Arkansas State Courts to adjudicate these questions of Arkansas
State law, those officials filed a notice removing this matter to this Court two days before their
responsive pleading was due.

Defendants’ notice of removal is facially improper. There is no plausible basis for federal
subject matter jurisdiction in this case. Moreover, absent a finding that Defendants have waived
their Eleventh Amendment immunity by removal, this Court lacks the authority to adjudicate
Plaintiffs’ claims under the Pennhurst doctrine, which bars a federal court from granting the
precise relief that Plaintiffs seek here—an injunction against state officers in their official capacity
based on state law claims. See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984).
Thus, to maintain jurisdiction over this matter, this Court would have to find both that: (1) there is
a legitimate basis for federal subject matter jurisdiction over Plaintiffs’ exclusively state-law based
claims, and (2) Defendants have no claim to immunity against those claims in this Court under the

Eleventh Amendment. Even then, this Court would be proceeding against principles of comity, to
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conclude that—in a case in which Plaintiffs make no federal law claims—the federal court (and
not the state court) is the proper venue for adjudication of Plaintiffs’ state constitutional claims in
the first instance. There is no reason for this Court to wade into this constitutional thicket.
Defendants cite two bases for removal, but neither is applicable or appropriate. First,
Defendants’ reliance on 28 U.S.C. § 1443(2)’s “refusal clause”—which protects state officials who
are forced to choose between enforcing state law and “inconsistent” federal equal-rights laws—is

EAN13

misplaced. The “refusal clause” applies only to state officials’ “refusal” to take actions. It does not
permit removal by state officials defending enacted legislation against a state constitutional
challenge, which is the case here. Plaintiffs are not accusing Defendants of “refus[ing] to enforce
discriminatory state laws,” Baines v. City of Danville, Va., 357 F.2d 756, 772 (4th Cir. 1966), cert.
granted, judgment aff’d sub nom., 384 U.S. 890, but rather of enacting such laws in the first place.
Nor does the “refusal clause” permit removal based on speculation that state courts will interpret
state law to conflict with federal law. See Common Cause v. Lewis, 358 F. Supp. 3d 505, 510-11
(E.D.N.C. 2019), aff"d, 956 F.3d 246 (4th Cir. 2020); see also Stephenson v. Bartlett, 180 F. Supp.
2d 779, 785 (E.D.N.C. 2001). Here, there are a near-infinite number of possible congressional
maps that simultaneously comply with state law banning racial vote dilution and with federal law
protecting racial minorities. Conflict is not inevitable, or even remotely likely. Second,
Defendants’ invocation of 28 U.S.C. § 1441 fares no better. There is no federal question
jurisdiction because Plaintiffs assert exclusively state-law claims, and it is black letter law that
Defendants’ purported federal defenses do not create federal question jurisdiction supporting
removal. Defendants cannot re-write Plaintiffs’ Complaint to create federal jurisdiction.

While this matter does not involve any federal constitutional or statutory claims, it is

nonetheless of utmost importance to Plaintiffs and countless other Arkansas voters. Delay in its
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resolution threatens Plaintiffs with serious and irreparable harm. When other state actors have
similarly (and improperly) attempted to use removal procedures to delay the prompt adjudication
of voting litigation brought in state courts raising state law claims, federal courts have quickly and
properly issued remand orders. This Court should do the same and promptly remand this case to
the Circuit Court of Pulaski County, Arkansas for all further proceedings. And because Defendants
lacked an objectively reasonable basis for removing this case, this Court should award attorneys’

fees and costs to Plaintiffs.

BACKGROUND

In 2021, the Arkansas General Assembly passed Senate Bill 743 and its companion, House
Bill 1982, to enact the 2021 Map, which dilutes the voting power of Arkansas’ Black population
by systemically cracking Black voters residing in Pulaski County, Arkansas among three different
congressional districts. Plaintiffs are six Black Arkansas voters who live in the impacted districts
and who subsequently filed a lawsuit to challenge the 2021 Map in the Pulaski County Circuit
Court on March 21, 2022. In their Complaint, Plaintiffs allege that the 2021 Map violates the
Arkansas Constitution — in particular, its Free and Equal Elections Clause, Art. 2 § 3, and Equal
Protection Clause, Art. 2, 88 2, 3, & 18. See Ex. A. Plaintiffs do not assert any federal constitutional
claims or any other federal claims.

Named as Defendants in the lawsuit are the Arkansas Secretary of State and the Members
of the State Election Board, all of whom enforce the 2021 Map and who are parties exclusively in
their official capacity. Ex. A at 20 — 21. Defendants’ answer to Plaintiffs’ Complaint was due on
or around April 27, 2022. But just days before that deadline, Defendants removed the case to this
court. Notice of Removal (“Notice”) (ECF No. 1). Because Defendants have no basis for removal,

this Court must promptly remand this case back to the Pulaski County Circuit Court.
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ARGUMENT
. Legal Standard

Federal courts are courts of limited jurisdiction. Kokkonen v. Guardian Life Ins. Co. of Am.,
511 U.S. 375, 377 (1994); Ark. Blue Cross & Blue Shield v. Little Rock Cardiology Clinic, P.A.,
551 F.3d 812, 816 (8th Cir. 2009). Removal jurisdiction is “completely statutory,” and courts
“cannot construe jurisdictional statutes any broader than their language will bear.” Bauer v.
Transitional Sch. Dist. of City of St. Louis, 255 F.3d 478, 480 (8th Cir. 2001) (quoting In re Cnty.
Collector, 96 F.3d 890, 895 (7th Cir. 1996)). Federal courts may only hear cases authorized by the
Constitution and by federal statute. Kokkonen, 511 U.S. at 377.

As the removing party, Defendants must show, by a preponderance of the evidence, that
federal jurisdiction exists, and that removal was proper. See Altimore v. Mount Mercy Coll., 420
F.3d 763, 768 (8th Cir. 2005) (citing Yeldell v. Tutt, 913 F.2d 533, 537 (8th Cir. 1990)). “Because
removal raises federalism concerns, any doubt as to the propriety of removal should be resolved
in favor of remand to state court.” Heavner v. Nutrien Ag Sols., Inc., No. 4:20-CV-00370-KGB,
2020 WL 5204032, at *2 (E.D. Ark. Sept. 1, 2020) (citing Transit Cas. Co. v. Certain Underwriters
at Lloyd's of London, 119 F.3d 619, 625 (8th Cir. 1997)).

Here, Defendants cannot meet their burden because removal jurisdiction is not just
doubtful—it is clearly absent. There is no basis for removing this case under either the “refusal
clause” of 28 U.S.C. § 1443(2) or § 1441, as Defendants erroneously assert.! Given the lack of any

legitimate basis for removal of this exclusively state-law case, and the serious federalism concerns

L If the Court finds that Defendants’ removal was improper under Section 1443(2) because the
Complaint does not implicate a “refusal to act”, this Court should also find that Defendants cannot
use that as a basis to invoke appellate review. Bauer, infra.
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raised by federal intervention in a redistricting dispute grounded only in state law, this Court should
promptly remand this case to the Pulaski County Circuit Court.
1. Removal is improper under 28 U.S.C. § 1443(2)’s refusal clause.

Defendants erroneously characterize their removal as pursuant to 28 U.S.C. § 1443(2),
under what is known as its “refusal clause.” Section 1443(2)’s “refusal clause” authorizes removal
of “civil actions ... for refusing to do any act on the ground that it would be inconsistent with [any
law providing for equal rights],” 28 U.S.C. § 1443(2) (emphasis added). But Section 1443(2) is
inapplicable for the obvious reason that Plaintiffs do not allege that Defendants are “refusing to
do” anything. Plaintiffs challenge the enactment and enforcement of a state law, not any “refusal”
to act by the removing Defendants.? As for Defendants’ argument that relief that the state court
might grant in this case would be “inconsistent” with federal equal-rights law, it is not only

speculative but incorrect, as multiple courts have held in rejecting the removal of similar state-

2 As the Eighth Circuit held in Bauer, Defendants have no ability to appeal a remand based on their
erroneous attempt to invoke Section 1443(2). Bauer concerned removal under the federal officer
portion of Section 1443(2), but its logic applies equally to this case. The Court held:

“Because the Board is not a federal officer or agent ‘authorized to act with or for
them in affirmatively executing duties under any federal law providing for equal
rights,” as required by Greenwood, it cannot take advantage of removal under
section 1443(2). As it cannot avail itself of that section, the Board may not use
the exception to the otherwise blanket cap on our appellate jurisdiction imposed
by section 1447(d).”

Bauer, 255 F.3d, at 482 (emphasis added). The precise reason the Eighth Circuit declined
jurisdiction was because the Board could not “avail itself of [Section 1443(2)].” The same is true
here. Defendants cannot avail themselves of removal under Section 1443(2) and, under binding
Circuit precedent, cannot punch a ticket to an appeal of remand on this basis.
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court redistricting lawsuits under the refusal clause. Each of these arguments is addressed in further
detail below.®

The plain text of Section 1443(2)’s refusal clause makes clear that the provision authorizes
removal only where the underlying civil action challenges a defendant’s refusal to act, not a
defendant’s affirmative passage of a law. “By its express language, the remand suit must challenge
a failure to act or enforce state law (by the defendant).” City & Cnty. of S.F. v. Civ. Serv. Comm'n
of S.F., 2002 WL 1677711, at *4 (N.D. Cal. July 24, 2002) (“[T]he ‘refusal to act’ clause is
unavailable where the removing party’s action, rather than its inaction, is the subject of the state-
court suit.”); see also Detroit Police Lieutenants and Sergeants Ass 'n v. City of Detroit, 597 F.2d
566, 568 (6th Cir. 1979) (holding the refusal clause did not apply because “no one has . . . attempted
to punish [the defendants] for refusing to do any act inconsistent with any law providing equal
rights”); Mass. Council of Constr. Emps., Inc. v. White, 495 F.Supp. 220, 222 (D. Mass. 1980)
(“At any rate, the ‘refusal’ clause is unavailable in this case, where the defendants’ actions, rather
than their inaction, are being challenged”). Thus, in Thornton v. Holloway, the Eighth Circuit held
that a lawsuit alleging defamation under state law could not be removed pursuant to the “refusal
clause” on the grounds that it conflicted with Title VII, because the removing defendants did “not
point out any act that they refused to do.” 70 F.3d 522, 523 (8th Cir. 1995).

The same reasoning applies here. The passage of a redistricting plan, which is what
Plaintiffs challenge here, is an affirmative act, not a refusal to act, and therefore not a proper basis

for removal under Section 1443(2). In fact, in a case with the same procedural posture as this one,

% Defendants do not assert that the first clause of Section 1443(2), the “color of authority” clause,
authorizes removal here. Nor could they. That clause applies only to federal officers. See City of
Greenwood, Miss. v. Peacock, 384 U.S. 808, 815 (1966); see also Bauer, supra. Here, Defendants
are all state officers.
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the Fourth Circuit affirmed the remand of a constitutional partisan gerrymandering challenge
brought under the North Carolina Constitution, because “plaintiffs’ state court action is not brought
against the [Defendants] ‘for refusing to do’ anything.” Common Cause 358 F. Supp. 3d at 510-
11 (quoting 28 U.S.C. § 1443(2)), aff’d, 956 F.3d 246 (4th Cir. 2020). Instead, the plaintiffs
“challenge[d] an action already completed, in the form of the [redistricting plan] .. .” Id.; see also
Stephenson, 180 F. Supp. 2d at 785 (remanding redistricting challenge in part because “it is not
entirely clear what defendants refuse to do, except fail to comply with state constitutional
mandates”). The Fourth Circuit affirmed the district court’s finding plaintiffs’ prayer for relief—
which sought to enjoin the defendants from implementing the map—underscored the point that
the plaintiffs were not challenging the defendants’ “refus[al] to do any act,” and therefore, removal
under Section 1443(2) was improper. Id.

Similarly, here, Plaintiffs challenge the affirmative implementation of the 2021 Map as a
violation of the Arkansas Constitution, and not any refusal by Defendants to act. Plaintiffs’ prayer
for relief—a declaration that the 2021 Map is unconstitutional, an injunction against its
implementation, and an order directing the adoption of a valid map—underscores the fact that
Plaintiffs are not challenging a “refusal” by the Defendants. Ex. A at {{ 24 and 25. Plaintiffs are
not accusing Defendants of “refus[ing] to do any act on the ground that it would be inconsistent
with a law guaranteeing equal rights,” Thornton, 70 F.3d at 523, but rather of implementing a law
that violates Plaintiffs’ equal rights.

The fact that Plaintiffs do not challenge any refusal to act is sufficient to justify remand in
this case. It is not necessary to also analyze the second part of Section 1443(2) regarding whether
aruling in Plaintiffs’ favor in state court would create a colorable conflict between state and federal

law, because the “conflict” test only applies if a removing defendant satisfies the first part of
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Section 1443(2), which requires a refusal to act. See id. (declining to address whether there was a
colorable conflict with federal law because defendants “have not alleged that they have refused to
do any act on the ground that it would be inconsistent with a law guaranteeing equal rights™); see
also City & Cnty. of S.F., 2002 WL 1677711, at *4 (“Even if there had somehow been a ‘refusal
to act,” defendants would still have to show a ‘colorable conflict between state and federal law
leading to [their] refusal to follow plaintiff’s interpretation of state law because of a good faith
belief that to do so would violate federal law.”””) (quoting Alonzo v. City of Corpus Christi, 68 F.3d
944, 946 (5th Cir. 1995)).

But, in any event, Defendants cannot satisfy the “colorable conflict” part of the inquiry
either. To assert a colorable conflict between state and federal law sufficient to justify removal
under Section 1443(2), Defendants must demonstrate that a ruling in Plaintiffs’ favor in state court
would necessarily create a conflict between state and federal law. See Alonzo, 68 F.3d at 946;
Sexson v. Servaas, 33 F.3d 799, 801, 804 (7th Cir. 1994). Plaintiffs are not seeking to impact
minority populations in a way that would violate federal law, and Defendants have no basis to
assume or assert that among the innumerable potential remedial plans, there are none that could
simultaneously satisfy state and federal law. See Stephenson, 180 F. Supp. 2d at 785 (rejecting
argument about potential conflict with federal law where “plaintiffs are merely ‘seeking an
alternative apportionment plan which also fully complie[s] with federal law but varie[s] from the
defendants’ plan only in its interpretation of state law.’” (alterations in original)). Plaintiffs seek a
map that fully complies with both state and federal law. Defendants do not assert that such a map
is impossible, nor can they. Their claims that a victory for Plaintiffs in state court would compel
violations of federal law are speculative, unsupported, and insufficient to establish a colorable

conflict between state and federal law.
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Defendants incorrectly claim that asserting “the potential,” for such a conflict suffices,
Notice at § 5. But that is not the standard. In every case on which Defendants rely, the federal
court retained jurisdiction only when a ruling in the plaintiffs’ favor in state court would force
defendants to expressly violate federal civil rights law. Mere speculative conflict does not suffice.
The Eighth Circuit has yet to weigh in on the proper standard, but federal courts that have
considered this issue uniformly hold that the mere potential for a conflict between state and federal
law is insufficient to justify removal under Section 1443(2). Brown v. Florida, 208 F. Supp. 2d
1344, 1351 (S.D. Fla. 2002) (remanding redistricting case and describing defendants’ conflict
between state and federal law argument as “speculative”); News—Texan Inc. v. City of Garland,
Tex., 814 F.2d 216, 218 (5th Cir.1987) (affirming remand to state court on the ground that city’s
assertion of conflict was patently invalid).

There is particularly good reason to reach this conclusion in redistricting cases. If
Defendants’ theory of Section 1443(2) were accepted, it would mean that “any state constitutional
attack on [a] state’s redistricting plans would necessarily raise a federal issue” and be subject to
removal, because state officials will always be able to speculate that altering the current plans

could conflict with federal requirements. Stephenson, 180 F. Supp. 2d at 785. This would run

% Indeed, all of the cases upon which Defendants rely involved markedly different circumstances
and none stand for the “potential” conflict standard that Defendants now urge this Court to adopt.
See Sexson, 33 F.3d at 801, 804 (noting district court found colorable conflict when defendants
claimed that “any redistricting plan which complied with [state law] would necessarily violate
[federal law],” but affirming subsequent remand when it became clear that victory for plaintiffs
would not necessarily violate federal law) (emphasis added); Alonzo, 68 F.3d at 946 (finding
colorable conflict where plaintiffs were expressly seeking noncompliance with federal consent
decree); Greenberg v. Veteran, 889 F.2d 418, 421 (2d Cir. 1989) (finding colorable conflict where
incorporation of village under Village Law would produce racial discrimination under federal
law); White v. Wellington, 627 F.2d 582, 585 (2d Cir. 1980) (where EEOC found that the
challenged state law resulted in Title VI violations, finding colorable conflict where, if defendants
violated state law, they were required to do so by Title VII).

9
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directly contrary to the Supreme Court precedent which requires “federal judges to defer
consideration of disputes involving redistricting where the State, through its legislative or judicial
branch, has begun to address that highly political task itself.” Growe v. Emison, 507 U.S. 25, 33
(1993).

Here, the General Assembly enacted the 2021 Map and Plaintiffs filed their challenge to
the 2021 Map in state court. Federal court involvement in state legislative apportionment is a last
resort. That Plaintiffs bring only state law claims strengthens this point. Cavanagh v. Brock, which
Defendants rely on because the district court permitted removal of a redistricting lawsuit involving
state law claims, does not hold otherwise. 577 F. Supp. 176, 180 (E.D.N.C. 1983) (three-judge
court). To the contrary, the court found that there was a colorable conflict because the plaintiffs
sought compliance with amendments to the North Carolina Constitution that the U.S. Attorney
General had already refused to preclear. State election officials removed the case because their
“noncompliance with the commands of the [state constitutional] amendments was mandated by its
need to comply with the requirements of federal law.” Id. at 179. In other words, the U.S. Attorney
General had already found that the enforcement of the state law at issue would have compelled
state officials to violate federal law. No such finding has been made here. And the Brock court did
not address the fact that Section 1443(2)’s refusal clause applies only to refusals to act. See, e.g.,
Thornton, 70 F.3d at 523.

In this case, Defendants cannot demonstrate that a ruling in Plaintiffs’ favor in state court
would necessarily create a conflict between state and federal law. Defendants’ inflammatory claim
that Plaintiffs seek maps drawn using a “race-based litmus test,” Notice at 9 3, is simply wrong.
Plaintiffs seek “the adoption of a valid congressional plan that does not unconstitutionally dilute

Black voting power in violation of the Arkansas Constitution.” EX. A at { 13. Arkansas could enact

10
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a congressional plan based on traditional redistricting criteria such as compactness and contiguity,
that does not dilute the voting power of Arkansas’s Black population. And it is proper for
legislatures to consider race where doing so is narrowly-tailored to ensure compliance with laws
prohibiting practices such as vote dilution. See, e.g., Cooper v. Harris, 137 S. Ct. 1455, 1464
(2017). A legislature’s consideration of race as a factor in redistricting is improper only where (1)
race is a predominant factor, and (2) the plan does not withstand strict scrutiny. Id. Even the cases
that Defendants cite in support of their proposition that any consideration of race in the drawing
of new maps would “run afoul of the Voting Rights Act and Equal Protection Clause,” Notice at
3, undermine that very argument. As the Supreme Court explained in Wis. Legis. v. Wis. Elections
Comm’n, 142 S. Ct. 1245 (2022), “districting maps that sort voters on the basis of race” are valid
when “narrowly tailored to achieving a compelling state interest.” 142 S. Ct. at 1248 (quoting
Miller v. Johnson, 515 U.S. 900, 904 (1995), and citing Shaw v. Reno, 509 U.S. 630, 643 (1993)).
Because it is possible for a remedial map to consider race while complying with both state and
federal law, removal is improper. See Senators v. Gardner, No. Civ.02-244-M, 2002 WL
1072305, at *1 (D.N.H. May 29, 2002) (rejecting Section 1443(2) removal of a legislative
redistricting case and remanding to state court because “defendants have failed to make even a
colorable claim that, if the New Hampshire Supreme Court is forced to intervene and formulate a
redistricting plan, defendants’ compliance with that plan would compel them to violate the Voting
Rights Act”) (emphasis added).

At this point in the litigation, Defendants’ claims that any remedial map would compel
them to violate the VRA and Equal Protection Clause are also entirely speculative. The litigation
is just beginning; Defendants have yet to even file a responsive pleading in state court. The Circuit

Court of Pulaski County has yet to consider whether the 2021 Map violates the Arkansas

11
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Constitution such that a remedial plan would be necessary, and it is not yet known what remedy it
would order if it were to find a violation. Defendants cannot allege a conflict between Plaintiffs’
desired remedy and federal law because “it is unknown whether plaintiffs’ attempt to enforce the
provisions of the [Arkansas] constitution would run afoul of federal voting law,” and therefore
“any implication of the refusal clause is speculative.” Common Cause, 358 F. Supp. 3d at 511; see
also Brown v. Florida, 208 F. Supp. 2d 1344, 1351 (S.D. Fla. 2002) (where state court had not
even begun to address whether the relevant redistricting plan violated state law and what remedy
would apply if a state-law violation were found, “at the present there [was] not a colorable conflict
between federal and state law,” and the defendant’s “reliance on the ‘refusal’ clause [was]
therefore ‘speculative™’).

I1l.  Removal is improper under 28 U.S.C. § 1441 because there is no federal question
jurisdiction.

Defendants’ second stated basis for removal, 28 U.S.C. 8 1441, is similarly ill-conceived.
“Only state-court actions that originally could have been filed in federal court may be removed to
federal court by the defendant.” Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). Where, as
here, there is no diversity of citizenship, federal question jurisdiction is required for a federal court
to have subject matter jurisdiction. Id. There is no federal question in this case. Plaintiffs assert
claims that arise exclusively under the Arkansas Constitution. They do not assert any claims
“arising under the Constitution, laws, or treaties of the United States,” 28 U.S.C. § 1331, nor do
their state constitutional claims require a court to construe federal law. Under the well-pleaded
complaint rule, Plaintiffs are the masters of their complaint. Merrell Dow Pharm. Inc. v.
Thompson, 478 U.S. 804, 808 (1986). Defendants cannot misconstrue Plaintiffs’ claims to
manufacture federal jurisdiction. Stephenson, 180 F. Supp. 2d at 783 (citing Louisville & Nashville

R. Co. v. Mottley, 211 U.S. 149, 152-53 (1908)) (“[W]hat is essentially a state law claim cannot
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be transformed into a federal one by the mere assertion, either anticipated by plaintiffs or raised
by defendants, of a federal defense.”).

Defendants are mistaken that the potential defenses they raise—the VRA and the Equal
Protection Clause—are sufficient to invoke federal question jurisdiction that would justify
removal. It is “settled law that a case may not be removed to federal court on the basis of a federal
defense.” Caterpillar Inc., 482 U.S. at 393. “A defense that raises a federal question is inadequate
to confer federal jurisdiction.” Merrell Dow, 478 U.S. at 808. A federal district court rejected a
similar argument by defendants in Stephenson, 180 F. Supp. 2d at 786, a case that is remarkably
similar to this one. There, the plaintiffs’ complaint raised issues of state law only, and it was
defendants’ defense under the VRA—namely that they could not comply with the state constitution
because of its effect on the voting rights of specified constituent groups—that arguably raised a
federal issue. I1d. The court rejected that argument: “As the Supreme Court has made clear,
however, defendants ‘cannot, merely by injecting a federal question into an action that asserts what
is plainly a state-law claim, transform the action into one arising under federal law.””” Id. (quoting
Caterpillar, Inc., 482 U.S. at 399). “To allow removal in this case would give defendants the power
to select the forum in which the claim is litigated.” Id. This is exactly what Defendants attempt to
do here, and this Court should similarly reject Defendants’ argument and remand the case to state
court. See Mulcahey v. Columbia Organic Chem. Co., 29 F.3d 148, 151 (4th Cir. 1994) (“If federal
jurisdiction is doubtful, a remand is necessary.”).

Finally, to the extent Defendants argue that federal jurisdiction is proper because Plaintiffs’
claims involve elections, and therefore “aris[e] under the Constitution, laws, or treaties of the
United States,” Notice at § 6 (quoting 28 U.S.C. 1331, and citing U.S. Const. art. |, sec. 4, cl. |),

they are wrong. The Supreme Court has repeatedly “emphasized that ‘reapportionment is primarily
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the duty and responsibility of the State through its legislature or other body, rather than of a federal
court.”” Voinovich v. Quilter, 507 U.S. 146, 156-57 (1993) (quoting Growe, 507 U.S. at 34).
Directly contrary to Defendants’ argument, “federal courts are bound to respect the States’
apportionment choices unless those choices contravene federal requirements.” Id. at 157.

IV.  The Pennhurst doctrine and concerns of comity separately counsel against
exercising federal jurisdiction.

Even if the Court were to find that there was a basis for Defendants’ removal, it could not
adjudicate Plaintiffs’ claims unless it also found that Defendants have waived Eleventh
Amendment sovereign immunity by their decision to remove this matter to federal court. Such a
finding would be consistent with Eighth Circuit precedent. See Church v. Missouri, 913 F.3d 736,
742 (8th Cir. 2019) (“The State removed this case to federal court, waiving its Eleventh
Amendment immunity.”) (citing Lapides v. Bd. of Regents of Univ. Sys. of Ga., 535 U.S. 613, 620
(2002)). Absent such a waiver, the Pennhurst doctrine is a further bar to this removal action.
Plaintiffs seek injunctive relief barring Arkansas’s Secretary of State and members of the Arkansas
State Board of Election Commissioners from implementing the 2021 Map, on the grounds that it
violates state law. Pennhurst, which holds that Eleventh Amendment state sovereign immunity
prevents federal courts from granting injunctive relief against “state officials on the basis of state
law,” forecloses federal jurisdiction over such claims. 465 U.S. at 106. Federal jurisdiction over
Plaintiffs’ state law claims collides with the principles of federalism and comity that animate the
Eleventh Amendment. “[I]t is difficult to think of a greater intrusion on state sovereignty than
when a federal court instructs state officials on how to conform their conduct to state law.” Id.; see
also Bacon v. Neer, 631 F.3d 875, 880 (8th Cir. 2011) (finding plaintiff’s alleged injury not
redressable in federal court where federal court has no jurisdiction to enjoin state officials from

enforcing state law); City of Ozark, Ark. v. Union Pac. R.R. Co., No. 2:14-CV-02196, 2014 WL
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12729170, at *4 (W.D. Ark. Dec. 10, 2014) (holding, under Pennhurst, federal district court “lacks
the authority to order State officials to conform their conduct to state law”). Federal judicial
interference in such a case is precisely what Pennhurst, and the principles of federalism underlying
it, were meant to prevent. See id.

V. Plaintiffs are entitled to attorneys’ fees under 28 U.S.C. § 1447(c).

This Court should award fees because Defendants’ notice of removal is objectively
unreasonable for the reasons described. See TASA Grp. v. Mosby, No. 4:05-CV-00938 GTE, 2005
WL 1922571, at *1 (E.D. Ark. Aug. 9, 2005) (finding no objectively reasonable basis for removal
and awarding fees under 28 U.S.C. § 1447 in part because case cited by Defendant did not support
her position). This result is expressly contemplated by 28 U.S.C. § 1447(c), which states that, “[a]n
order remanding the case may require payment of just costs and any actual expenses, including
attorney’s fees, incurred as a result of the removal.” 28 U.S.C. § 1447(c). Courts award fees under
8§ 1447(c) where the removing party lacked an objectively reasonable basis for seeking removal.

Martin v. Franklin Cap. Corp., 546 U.S. 132, 141 (2005). This is precisely such a case.

CONCLUSION
For the foregoing reasons, the Court should grant Plaintiffs’ motion and immediately
remand this case to the Circuit Court of Pulaski County. The Court should also award Plaintiffs

their reasonable attorneys’ fees and costs incurred as a result of Defendants’ meritless removal.
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
CIVIL DIVISION

DEBORAH SPRINGER SUTTLAR, JUDY GREEN, FRED LOVE,
in his individual and official capacity as State Representative,
KWAMI ABDUL-BEY, CLARICE ABDUL-BEY, and
PAULA WITHERS,
PLAINTIFFS
V. Case No.

JOHN THURSTON, in his official capacity
as the Secretary of State of Arkansas and in his official capacity
as the Chairman of the Arkansas State Board of Election Commissioners;
and SHARON BROOKS, BILENDA
HARRIS-RITTER, WILLIAM LUTHER,
CHARLES ROBERTS, WENDY BRANDON, JAMIE CLEMMER and
JAMES HARMON SMITH 111, in their official capacities
as members of the Arkansas State Board of
Election Commissioners,
DEFENDANTS

COMPLAINT FOR INJUNCTIVE RELIEF
AND DECLARATORY JUDGMENT

Plaintiffs Deborah Springer Suttlar, Judy Green, State Representative Fred Love, Kwami
Abdul-Bey, Clarice Abdul-Bey and Paula Withers for their Complaint for Injunctive Relief and
Declaratory Judgment, allege as follows:

INTRODUCTION

1. Except for Arkansas, every state that was a member of the Confederacy has drawn
congressional districts where minority voters have an opportunity to elect candidates of their
choice, and all have elected Black representatives to Congress.

2. Arkansas is the only state in the country with a Black population above 10% that

has never elected a Black representative to Congress.



Case 4:22-cv-00368-KGB Document 10-1 Filed 05/06/22 Page 3 of 27

3. This is no mistake. Arkansas’s congressional map has long been drawn to thwart
the ability of Black voters to elect their candidates of choice. For example, despite the fact that
Jefferson and Pulaski Counties are geographically contiguous and have large numbers of Black
voters, they have never been in the same congressional district, and neither county has ever been
drawn together in a district that includes the eastern and southeastern portions of the state, where
the state’s most predominantly Black counties are located.

4. The congressional district map enacted in 2011 (the “2011 Map”) exacerbated this
problem by splitting Jefferson County between two congressional districts.

5. And now, with the passage of Senate Bill 743 and its companion, House Bill 1982,
the Arkansas General Assembly (“the General Assembly”) has taken another affirmative step
backwards, enacting a congressional map (the “2021 Map”) that even more systematically slices
and dices Black communities in Arkansas, in particular in Pulaski County.

6. Historically part of the 2nd Congressional District, Pulaski County, is the most
populous county in the State and home to the largest Black population in Arkansas. Under the
2021 Map, Black voters in Pulaski County are divided among three of Arkansas’s four
congressional districts, with the intended and obvious effect of further diluting Black voting power
in Southern and Central Arkansas.

7. In 2020, Arkansas experienced a modest uptick in its turnout rate because of the
expansion of absentee voting in response to the COVID pandemic. Notably, 85% of the increased
turnout statewide came from Pulaski County. In response to that increased turnout, the General
Assembly undermined Black voting power by further cracking Black communities through the

2021 Map.
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8. Governor Asa Hutchinson refused to sign the 2021 Map for exactly that reason: it
dilutes the voting strength of Black voters, particularly in Pulaski County. He stated that the 2021
Map “reduc[es] the minority population [in the 2nd Congressional District] and split[s] some of
[the minority population] from Pulaski County.””*

9. On October 6, Governor Hutchinson told reporters, “There’s nothing wrong with
dividing a county to achieve the right population requirements and the constitutional standards . .
.. What’s important is not whether or not you divide Pulaski County, but how you divide Pulaski
County if you make that decision to do so . . . | would urge them to keep in mind that you do not
want to dilute minority representation or influence in Congressional races.”?

10.  Governor Hutchinson further recognized that dilution of Black voting power is not
a new phenomenon in Arkansas’s congressional redistricting: under the 2021 Map, “the minority
population is widely dispersed in the 4th district, the 2nd district, and the 1st district . . . [as] was
[also] true in the last redistricting plan.”®

11.  The 2021 Map interferes with and impairs the free exercise of suffrage by Black

voters in Arkansas, including but not limited to Plaintiffs, by diluting, impairing, and undermining

their ability to elect their candidates of choice.

1 Under Arkansas law, the Governor may sign a bill into law, veto it, or choose to allow a bill to
become law without signing it. With regard to the 2021 Map, the Governor chose to allow the two
companion bills to become law without his signature for the express purpose of “enabl[ing] those
who wish to challenge the redistricting plan in court to do so.” Andrew DeMillo, Arkansas
governor Oks House map splitting Little Rock area, Associated Press (Oct. 13, 2021),
https://apnews.com/article/congress-asa-hutchinson-arkansas-little-rock-elections-
ef96ca92ca6abbd99f2e6beba715a6¢h.

2 Governor Hutchinson's Weekly Media Briefing, YouTube, at 20:03 (Oct. 6, 2021), available at
https://www.youtube.com/watch?v=T5E0Pn99DDo.

3 Governor Hutchinson's Weekly Media Briefing, YouTube, at 21:54 (Oct. 13, 2021), available
at_https://www.youtube.com/watch?v=xMysBu7B_SA.

-3-
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12.  As a result, the 2021 Map violates the Free and Equal Elections Clause of the
Arkansas Constitution, which guarantees that ““[e]lections shall be free and equal,” and that “[n]o
power, civil or military, shall ever interfere to prevent the free exercise of the right of suffrage; nor
shall any law be enacted whereby such right shall be impaired or forfeited,” Ark. Const. art. 3, 8
2, as well as the Equal Protection Clause, which further guarantees that “[t]he equality of all
persons before the law” and “shall ever remain inviolate,” id. art. 2, 8 3.

13.  Accordingly, Plaintiffs respectfully request that this Court enter an Order declaring
the 2021 Map unconstitutional; enjoining Defendants from any implementation of the 2021 Map;
and compelling the adoption of a valid congressional map that does not unconstitutionally dilute
Black voting power or target Black voters in deprivation of their rights guaranteed by the Arkansas
Constitution.

PARTIES

14. Deborah Springer Suttlar’s Little Rock address, where she has lived for 22 years,
was within the 2nd Congressional District under the 2011 Map and continues to be located in the
2nd Congressional District under the 2021 Map. Ms. Suttlar is a Black Arkansas voter who
regularly supports candidates who she believes would best serve Arkansas’s Black community.
Ms. Suttlar grew up in Southeast Pulaski County, which has now been moved into the 1st
Congressional District. Ms. Suttlar believes that her vote will be less effective under the 2021 Map
because Black voters in Pulaski County who would have supported her preferred congressional
candidates have now been moved out of her district. The 2021 Map unnecessarily and systemically
cracks Arkansas’s Black voting population -- including Ms. Suttlar -- across three different

congressional districts, diluting the strength of their voting power.
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15. Judy Green’s Little Rock address, where she has lived for 53 years, was located in
the 2nd Congressional District under the 2011 Map and continues to be located in the 2nd
Congressional District under the 2021 Map. Ms. Green is a Black Arkansas voter who regularly
supports candidates who she believes would best serve Arkansas’s Black community. Ms. Green
believes that her vote will be less effective under the 2021 Map because Black voters in Pulaski
County who would have supported her preferred congressional candidates have now been moved
out of her congressional district. Ms. Green is also a Justice of the Peace and represents the 9th
District on the Pulaski County Quorum Court. She has held this position since 2011. Under the
2021 Map, Ms. Green’s Justice of the Peace District is split across three congressional districts.
This makes it more difficult for her constituents to elect their preferred candidate. It also makes it
more difficult (and less effective) for Ms. Green to communicate and represent her constituents’
interests to their representatives in Congress. The 2021 Map unnecessarily and systemically cracks
Arkansas’s Black voting population -- including Ms. Green -- across three different congressional
districts, diluting the strength of their voting power.

16. Fred Love is a Black voter and long-time resident of Pulaski County and is a state
representative who represents Arkansas’s 29th State House District in southwestern Pulaski
County. Before the passage of the 2021 Map, Representative Love voted in Arkansas’s 2nd
Congressional District. Under the 2021 Map his Mabelvale residence is now located in Arkansas’s
4th Congressional District. Representative Love regularly supports candidates who he believes
best serve Arkansas’s Black community and has worked tirelessly to ensure each resident has the
opportunity to vote for the candidate of his or her choice, especially Black voters in Pulaski
County. Representative Love believes that his vote will be less effective under the 2021 Map

because he has been moved out of the 2nd Congressional District and into a district that is even
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less likely to elect his preferred candidate. The 2021 Map unnecessarily and systemically cracks
Arkansas’s Black voting population -- including Representative Love -- across three different
congressional districts, diluting the strength of their voting power. The 2021 Map also harms
Representative Love in his role as a state representative, as his constituents are now dispersed
among multiple congressional districts. This makes it more difficult (and less effective) for
Representative Love to communicate and represent his constituents’ interests to their
representatives in Congress.

17.  Plaintiff Kwami Abdul-Bey is a Black voter residing in Pulaski County and a
community organizer. For many years, Mr. Abdul-Bey has worked to keep the citizens of Pulaski
County engaged in the political process regardless of party affiliation, including most recently by
raising awareness about the detrimental effects of the 2021 Map on Black voters in the county.
Mr. Abdul-Bey has long advocated for fairer maps that are more competitive and less partisan and
that would protect Black voters’ right to have a reasonable opportunity to elect their preferred
candidates of choice in local, state, and federal elections. Under the 2011 Map, Mr. Abdul-Bey’s
residence was within Arkansas’s 2nd Congressional District, and it continues to be in the 2nd
Congressional District under the 2021 Map. Mr. Abdul-Bey regularly supports candidates who he
believes would best serve Arkansas’s Black community. Mr. Abdul-Bey believes that his vote will
be less effective under the 2021 Map because Black voters in Pulaski County who would have
supported his preferred congressional candidates have now been moved out of his congressional
district and replaced by overwhelmingly White voters from Cleburne County. The 2021 Map
unnecessarily and systemically cracks Arkansas’s Black voting population -- including Mr. Abdul-
Bey -- across three different congressional districts, diluting the strength of their voting power.

The 2021 Map will also limit Mr. Abdul-Bey’s ability to organize around congressional elections
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and will make it harder to convince Black voters in Pulaski County to engage in the political
process, as it will be nearly impossible for these voters to elect their preferred candidate to
Congress.

18.  Plaintiff Clarice Abdul-Bey is also a Black resident of Pulaski County affected by
the 2021 Map. Mrs. Abdul-Bey has been active in raising awareness around the unfair treatment
that the 2021 Map imposes upon Black voters in Pulaski County. Mrs. Abdul-Bey regularly
supports candidates who she believes would best serve Arkansas’s Black community. Mrs. Abdul-
Bey was previously within Arkansas’s 2nd Congressional District and continues to reside in the
2nd Congressional District. The 2021 Map unnecessarily and systemically cracks Arkansas’s
Black voting population -- including Mrs. Abdul-Bey -- across three different congressional
districts, diluting the strength of their voting power and, consequently, Mrs. Abdul-Bey believes
that her vote will be less effective because Black voters in Pulaski County who would have
supported her preferred congressional candidates have now been moved out of her district.

19.  Plaintiff Paula Withers is a Black Arkansan and has lived at her Pulaski County
residence for 13 years. Ms. Withers was within the 2nd Congressional District. But under the new
lines drawn by the 2021 Map, Ms. Withers is now within the 4th Congressional District. Ms.
Withers is a registered voter who regularly supports candidates who she believes would best serve
Arkansas’s Black community. The 2021 Map unnecessarily and systemically cracks Arkansas’s
Black voting population -- including Ms. Withers -- across three different congressional districts,
diluting the strength of their voting power. Ms. Withers believes that her vote will be less effective
under the 2021 Map because she has been moved out of the 2nd Congressional District and into a

district that is even less likely to elect her preferred candidate.



Case 4:22-cv-00368-KGB Document 10-1 Filed 05/06/22 Page 9 of 27

20. Defendant John Thurston (“Secretary Thurston”) is the Arkansas Secretary of State
and the chief elections officer in the State of Arkansas. See Ark. Const. art. 6, § 1. Secretary
Thurston is the chairperson and secretary of the State Board of Election Commissioners (the
“Board”), which has broad authority under Arkansas law to administer and ensure compliance with
state election law. Ark. Code Ann. § 7-4-101(b).

21. Defendants Sharon Brooks, Bilenda Harris-Ritter, William Luther, Jamie Clemmer,
Wendy Brandon, and James Harmon Smith Il are members of the Board (collectively, “the
Commissioners”). The Commissioners are responsible for undertaking the official duties of the
Board, including among other things, training election officers and county election commissioners
to administer elections throughout Arkansas, including elections for the United States House of
Representatives, monitoring and implementing election laws, and investigating alleged election
misconduct and election law violations. Ark. Code Ann. § 7-4-101(f).

JURISDICTION AND VENUE

22.  This Court has subject matter jurisdiction under Amendment 80 to the Arkansas
Constitution and the Arkansas Declaratory Judgment Act, Ark. Code Ann. § 16-111-101, et seq.
This Court has personal jurisdiction over the Defendants under Ark. Code Ann. § 16-4-101(B).

23.  Venue is proper in Pulaski County under Ark. Code Ann. 8 16-60-104(3)(A).

FACTS
. For the past 80 years, Black Arkansans have suffered under congressional maps
that have diluted their votes and impaired their ability to elect their preferred
candidates.

24, By separating counties with the largest Black populations among two or more

congressional districts, the General Assembly has subdivided the state in such a way that the Black
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vote has been systematically diluted since at least 1961, which was the first year in which Arkansas
had four congressional districts as it does today.

25. In recent years, that vote dilution has become even more extreme.

26. For example, under the 2001 congressional district map (“2001 Map”), Pulaski and
Jefferson Counties—both of which have large Black voting age populations and are geographically
contiguous—were divided between two separate congressional districts: the 2nd and the 4th. And
Pulaski and Jefferson Counties were both drawn into separate districts from counties with similarly
large Black voting age populations in the eastern and southeastern parts of the state, including
Crittenden, St. Francis, Lee, and Phillips Counties, which were part of the 1st Congressional

District.
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27. Under the 2011 Map, the 2nd Congressional District encompassed all of Pulaski
County, including Little Rock and surrounding areas, and—based on 2010 Census data—had a

Black voting-age population (“BVAP”) of 20%. The 1st Congressional District had a BVAP of

-9-
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16.7%, the 3rd Congressional District had a BVAP of 2.7%, and the 4th Congressional District
had a BVAP of 18.7%.
28. The figure below depicts the 2011 Map that was in place before the 2021 Map

became effective this past January.

Berton

29.  The 2011 Map diluted the voting strength of Black voters by splitting, for the first
time since at least the 1940s, majority-Black Jefferson County across the 1st and 4th Congressional
Districts. Once again, the majority of Jefferson County was separated from the counties in the
eastern and southern region of the state. And like the 2001 Map before it, Pulaski and Jefferson
counties were separated from one another.

1. Between 2010 and 2020, population changes in Arkansas were not geographically
uniform.

30. On September 16, 2021, the United States Census Bureau released data from the

2020 Census to state redistricting authorities and the public.

-10 -
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31. Based on the state’s population growth over the past decade, each congressional
district in the 2021 Map must contain an ideal population of approximately 752,881 people.

32.  Population changes over the last ten years were dramatically different across
Arkansas’s four congressional districts.

33.  According to the 2020 Census, the heavily rural 4th Congressional District was the
third slowest-growing congressional district in the country and experienced a 5.8% population
decline from 2010 to 2020.

34.  The 1st Congressional District similarly experienced a 1.7% population decline
from 2010 to 2020.

35. By contrast, the 2nd and 3rd Congressional Districts each experienced population
growth. The population of the 3rd Congressional District grew by 15.1%, while the population of
the 2nd Congressional District grew by 5.5%.

I11.  Between 2010 and 2020, the Black population in Arkansas increased modestly while
the non-Hispanic White population decreased.

36.  According to the 2010 Census, Arkansas had a total population of 2,915,918, of
whom 2,173,469 (74.5%) were non-Hispanic White and 468,710 (16.1%) were Black (alone or in
combination with another racial group).

37.  According to the 2020 Census, Arkansas has a total population of 3,011,524
persons, of whom 2,063,550 (68.5%) are non-Hispanic White and 495,968 (16.5%) are Black.
This represents a total population increase of 95,606 from the 2010 Census.

38.  Arkansas’s White population thus decreased by 109,919 people (5.0%) since the
2010 census.

39. Conversely, Arkansas’s Black population increased by 27,258 people (5.8%) since

the 2010 census.

-11 -
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40. In 2010, Arkansas had a voting-age population of 2,204,443 persons, of whom
1,708,907 (77.5%) were non-Hispanic White and 321,201 (14.6%) were Black.

41.  Asofthe 2020 Census, Arkansas has a voting-age population of 2,312,273 persons,
of whom 1,653,772 (71.5%) are non-Hispanic White and 351,878 (15.2%) are Black.

42.  Thus, Arkansas’s White voting-age population decreased by 55,135 (3.2%) since
2010, while its Black voting-age population increased by 30,677 (9.6%) during that time period.

43. Between 2010 and 2020, the BVAP of Pulaski County increased by nearly three
percentage points, from 32.6% to 35.5%. By contrast, the non-Hispanic White voting-age
population of Pulaski County decreased by more than seven percentage points, from 59.6% to
52.4%. In addition to Pulaski County, the counties with the largest Black populations are
overwhelmingly located in the eastern and southern parts of the state.

44, Under the 2020 Census, Arkansas now has six counties in which a majority of the
voting-age population is Black, two more than the previous decade. Between 2010 and 2020, the
BVAP in Crittenden County increased by from 47.4% to 52.0%, the BVAP in St. Francis County
increased from 48.6% to 52.6%, the BVAP is Lee County increased from 53.4% to 54.4%, the
BVAP in Jefferson County increased from 52.5% to 55.1%, and the BVAP in Phillips County
increased from 59% to 60.8%. Chicot County continues to have a BVAP majority at 51.7% (down
very slightly from 51.8% in 2010).

IV.  The 2021 Map dilutes Black voting strength by splitting Pulaski County and
targeting predominantly Black precincts.

45.  On September 27, 2021, just 11 days after the Census data was released, the joint
House and Senate State Agencies and Governmental Affairs Committees met to consider

congressional maps that had been proposed by state legislators.
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46.  There were several proposed maps that better reflected Black voting strength, but
none of those maps were ever seriously considered by the General Assembly.

47. For example, in Senate Bill 728, Senator Joyce Elliott proposed a map that kept
Pulaski County together. Senator Elliott’s map also addressed historic Black vote dilution in
Arkansas by joining Pulaski and Jefferson Counties in one congressional district and combining

them with other heavily Black counties.
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48.  Other alternative maps that combined Pulaski and Jefferson Counties, along with
other counties with large Black populations in the eastern and southeastern parts of the state, were
proposed by Representative Reginald Murdock in House Bill 1962 and Representative Vivian
Flowers in House Bill 1965. Both proposals were rejected.

49. Representative Stephen Meeks also proposed a map, House Bill 1966, that did not
split any counties, including Pulaski County, and drew Jefferson County together with the

southeastern corner of the state.
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50.  On September 29, only two days after the first committee meetings to consider
proposals for congressional redistricting, the General Assembly reconvened at a special legislative
session to consider the congressional map proposals. This process was highly unusual. When the
State Senate convened on September 30, Senator Mark Johnson noted that the public was only
given thirty minutes notice before the bills were to be considered at a Senate public hearing.
Senator Ricky Hill noted that he was blindsided by the bills that were introduced.

51. On October 6, Governor Hutchinson told reporters, “There’s nothing wrong with
dividing a county to achieve the right population requirements and the constitutional standards . .
.. What’s important is not whether or not you divide Pulaski County, but how you divide Pulaski
County if you make that decision to do so . . . | would urge them to keep in mind that you do not
want to dilute minority representation or influence in Congressional races . . . .” Governor
Hutchinson’s Weekly Media Briefing, supran. 2.

52. The General Assembly did not heed Governor Hutchinson’s advice. That same day,
the House and Senate approved House Bill 1982 and Senate Bill 743, two identical versions of the
redistricting proposal that divides Pulaski County across the 1st, 2nd, and 4th Congressional
Districts, and splits Arkansas counties with the largest Black populations across three of

Arkansas’s four congressional districts.
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53. Under the 2011 Map and based on the 2010 Census, the 2nd Congressional District
had a BVAP of 20.0%. By 2020, the BVAP of the previous 2nd Congressional District grew to
22.6%. But under the 2021 Map, the 2nd Congressional District BVAP is 20.4%.

54, Instead of capturing the BVAP growth in the area, the 2021 Map removes Black

voters from the 2nd Congressional District and disperses them between the 1st and 4th

Congressional Districts.

4 HB 1982 - As Amended Rep. Speaks 1 (last updated Oct. 5, 2021),
https://www.arkleg.state.ar.us/Calendars/Attachment?committee=900&agenda=4836&file=HB+

1982-+As+Amended+Rep.+Speaks.pdf.
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55. The figure below shows the division of Pulaski County across Arkansas’s 1st, 2nd,

and 4th Congressional Districts:

rrrrrr

56.  Pulaski County was not split at random. The General Assembly intentionally and
systematically targeted and further cracked the Black population in the state by surgically
removing majority Black precincts—and with them over 21,000 Black residents, including
Plaintiffs Love and Withers—within Pulaski County from the 2nd Congressional District.

57.  Thirteen Pulaski County precincts were moved out of the 2nd Congressional
District and placed in either the 1st or 4th Congressional Districts. All of these precincts are
majority Black.

58.  Additionally, all of these precincts are within the 8th, 9th, or 10th Justice of the
Peace districts, all of which are currently represented by Black Justices of the Peace. None of the
precincts from the 11th Justice of the Peace District, however, were moved out of the 2nd
Congressional District. The 11th Justice of the Peace District is majority White and is represented
by a White Republican.

59. Cleburne County—which was added to the 2nd Congressional District in the 2021

Map—has a BVAP of just 92 persons, or 0.5%.
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60.  On information and belief, racial data was considered—at times, exclusively—
throughout the map-drawing process.

61.  The 2021 Map builds on the prior racially dilutive congressional maps to achieve
even more extreme racial vote dilution by surgically removing Black precincts out of the 2nd
Congressional District and subsuming them in the 1st and 4th Congressional Districts.

V. The General Assembly failed to adopt redistricting criteria in advance of drawing
the 2021 Map.

62.  The General Assembly failed to provide any written criteria in advance of the
redistricting process to guide their decision-making.

63.  The Arkansas Board of Apportionment—of which Governor Hutchinson was a
member and which was charged with redrawing Arkansas’s state legislative maps—articulated
nine specific criteria it considered when drawing state legislative maps, with two of the nine criteria
expressly concerning the avoidance of racial discrimination: (1) one person, one vote; (2)
compliance with Section 2 of the Voting Rights Act; (3) compliance with the Equal Protection
Clause of the Fourteenth Amendment; (4) compactness; (5) contiguity; (6) maintaining the cores
of existing districts; (7) protecting communities of interest; (8) promoting continuity of
representation; and (9) minimizing partisanship or gerrymandering.

64.  The same day that HB 1960 was proposed by Representative Ladyman, he attached
a list of seven criteria to the map proposal. These criteria dovetail with seven of the nine
redistricting criteria articulated by the Arkansas Board of Apportionment—but specifically omit
those two criteria that concern the avoidance of racial discrimination.

VI.  There was intense public outcry in response to the 2021 Map.

65.  Public outcry over the 2021 Map was swift and decisive.
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66. Little Rock NAACP Chapter President Dianne Curry said, “This is an
embarrassment to the state of Arkansas to know in the 21st century we’re dealing with blatant
discrimination.”

67.  “Iam deeply concerned about the gerrymandering along racial lines happening in
our community, which was designed to dilute the voices of the residents of Little Rock,” Mayor
Frank Scott said in a statement.®

68.  “The 2nd Congressional District is already a majority-Republican congressional
district. Believe me, I know,” said Senator Clarke Tucker, who ran unsuccessfully for the seat in
2018. “You could change it and keep counties whole and make it even more Republican than it is
now without splitting Pulaski County.””

69. Moreover, even proponents of the 2021 Map struggled to defend it, and one senator
seemed to admit that Black voters in Pulaski County were cracked in order to appease rural voters
in predominantly White counties. Senator Trent Garner stated, “l think that a lot of those rural
voters who felt like they were disenfranchised 10 years ago because their counties were split or

[there were decisions made] that were outside of what they wanted . . . they feel like this is a fairer

map because it makes more natural sense to split up Pulaski County than the other counties.”®

® Andrew DeMillo, supran. 1.

® Andrew DeMillo, Arkansas lawmakers OK election map splitting Pulaski County, Associated
Press (Oct. 7, 2021), https://apnews.com/article/congress-arkansas-little-rock-state-legislature-
legislature-c509bc0b0cc181c958badd3204975c¢fc.

" Andrew DeMillo, Arkansas redistrict plan splitting Pulaski County advances, Associated Press
(Oct. 6, 2021), https://apnews.com/article/congress-little-rock-arkansas-redistricting-
1d4e90aab34e4d3b2f9d590c76a8ceba.

8 Michael R. Wickline, Rachel Herzog, Bills to redraw congressional maps head to governor,
changes remove 21,000 Black Pulaski County residents from 2" District, Arkansas Democrat
Gazette (Oct. 8, 2021), https://www.arkansasonline.com/news/2021/oct/08/bills-to-redraw-
congressional-maps-head-to/
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70. “This is clearly racial gerrymandering. It’s a classic case and it’s also a textbook
version of what we called cracking, where you dilute the minority voice,” said Debrah Mitchell,
the president of the Arkansas Democratic Black Caucus.® “There were other maps that did not split
county cities and people up in the way that the final map that came out.” 1d.

VII. Governor Hutchinson refused to sign the bills adopting the 2021 Map.

71.  Governor Hutchinson was part of the chorus of concerned Arkansans that spoke
out against the 2021 Map.

72.  On October 13, he announced that he would neither sign nor veto the two proposed
maps approved by the General Assembly.

73. Specifically, he said that he did “not know” how a court would review the 2021
Map but that, “obviously there will be some concerns that will be reviewed in terms of reducing
the minority population [in the 2nd Congressional District] and splitting some of [the minority
population] from Pulaski County.”*

74. “While the percentage of minority populations for three of the four congressional
districts do not differ that much from the current percentages, the removal of minority areas in
Pulaski County into two different congressional districts does raise concerns,” he said.!!

75.  The Governor decided to not veto the new map out of deference to legislators and
the political process.? “This will enable those who wish to challenge the redistricting plan in court

to do so,” he said. Id.

° Mills Hayes, Activist call Arkansas redistricting maps racial gerrymandering; GOP disagrees,
KATV (Oct. 13, 2021), https://katv.com/news/local/activist-call-arkansas-redistricting-maps-
racial-gerrymandering-gop-disagrees.

10 Governor Hutchinson's Weekly Media Briefing, supra n.3 at 21:54.

11 Andrew DeMillo, supra n.1.

1214,
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76.  “The governor knows what we know, that the courts will have to get involved to
straighten out this illegal mess, and that the Legislature is failing to be a good faith actor in the
redistricting process,” Democratic Party of Arkansas Chairman Grant Tennille said in a
statement.*®

77.  The General Assembly adjourned on October 15.

78. Because the Governor refused to sign House Bill 1982 and Senate Bill 743, the
2021 Map became law on November 4, 2021, twenty days after the General Assembly adjourned.
See Ark. Const. art. 6, § 15.

79.  The 2021 Map became effective on January 14, 2022. See Ark. Const. art. 5, § 1.1
VIIIl. Voting in Arkansas is racially polarized, such that cracking Black voters across

congressional districts makes it harder for these voters to elect their preferred

candidates.

80.  Voting in Arkansas is racially polarized. Black voters in Arkansas are politically
cohesive and overwhelmingly support Democratic candidates. White voters in Arkansas are also
politically cohesive, overwhelmingly support Republican candidates, and historically vote as a
bloc to defeat Black voters’ preferred candidates. This is true on a statewide basis and in every
congressional district.

81. In Pulaski County, however, voting is less racially polarized than in other areas of
the state. While Black voters in Pulaski County are politically cohesive, there is a significant

amount of White “crossover” voting in Pulaski County that sometimes allows for the election of

Black-preferred candidates. For example, in the 2020 presidential election, Democratic candidate

1¥d.

14 Memorandum from Attorney General Leslie Rutledge to Secretary of State John Thurston,
Opinion No. 2021-092 (Nov. 4, 2021), https://geostor-
uploads.s3.amazonaws.com/misc/Arkansas_AG_opinion_2021-092.pdf.
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Joe Biden won Pulaski County with approximately 60% of the vote, despite Pulaski County’s
BVAP of 35.5%.

82. In 2018, a Black candidate, Terri Hollingsworth, won election as Pulaski County
Circuit Clerk with 61.35% of the vote over her White opponent Steve Walden.

83.  The racial voting patterns of Pulaski County illustrate that Black voters in Pulaski
County do not necessarily need to comprise a majority of the voting age population in order to
elect their preferred candidates.

84.  The General Assembly’s failure to capture and reflect Black voting strength in the
2021 Map, particularly in and around Pulaski County, impairs Black voters’ opportunity to elect
their preferred candidates.

COUNT |

Free and Equal Elections Clause
Ark. Const. art. 28 3

85.  Plaintiffs incorporate by reference the allegations of all preceding paragraphs.

86.  The Free and Equal Elections Clause of the Arkansas Constitution guarantees:
“Elections shall be free and equal. No power, civil or military, shall ever interfere to prevent the
free exercise of the right of suffrage; nor shall any law be enacted whereby such right shall be
impaired or forfeited, except for the commission of a felony, upon lawful conviction thereof.” Ark.
Const. art. 3, 8 2.

87.  Ancelection is only free and equal when “all aspects of the electoral process, to the
greatest degree possible, be kept open and unrestricted to the voters” and when it is “‘conducted in
a manner which guarantees, to the greatest degree possible, a voter’s right to equal participation in
the electoral process for the selection of his or her representatives in government.” League of

Women Voters v. Commonwealth, 645 Pa. 1, 100, 178 A.3d 737, 804 (2018); see also Op. of the
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Ct., Harper v. Hall, 2022-NCSC-17, § 140 (N.C. Feb. 14, 2022) (“[F]or an election to be free and
the will of the people to be ascertained, each voter must have substantially equal voting power and
the state may not diminish or dilute that voting power . ... ”).

88.  The 2021 Map violates the Arkansas Free and Equal Elections Clause because it
intentionally and systematically targets and cracks Black communities in Pulaski County and
throughout the state, thereby diluting the votes of Black voters like Plaintiffs relative to other
members of the electorate.

89. Under the 2021 Map, Black voters in Arkansas do not have the equal right to
participate in the election of their representatives to Congress as guaranteed them by the Arkansas
Constitution.

90.  The 2021 Map will also undeniably “impair[]” Plaintiffs’ “right of suffrage,” Ark.
Const. art. 3, § 2, because they will have less opportunity than other members of the Arkansas
electorate to participate in the political process and to elect representatives of their choice to
Congress.

91.  When a law infringes on a fundamental right, like the right to vote, “it cannot
survive unless ‘a compelling state interest is advanced by the statute and the statute is the least
restrictive method available to carry out the state interest.”” Jegley v. Picado, 349 Ark. 600, 632,
80 S.W.3d 332, 350 (2002) (quoting Thompson v. Ark. Soc. Servs., 282 Ark. 369, 374, 669 S.W.2d
878, 880 (1984)). When a fundamental right is at stake, the burden is on the state to “prove a
compelling state interest.” Pritchett v. City of Hot Springs, 2017 Ark. 95, *3, 514 S.W.3d 447, 450
(2017).

92.  The racial vote dilution resulting from the 2021 Map lacks any compelling state

interest.
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93. But even if some less exacting level of scrutiny applies (and it does not), there is
no legitimate state interest whatsoever in the 2021 Map’s further assault on Black voting power in
Arkansas, which only exacerbates the state’s long history of racial vote dilution.

94.  Accordingly, the 2021 Map must be invalidated pursuant to Article 2, Section 3 of
the Arkansas Constitution.

COUNT 11

Equal Protection
(Ark. Const. art. 2, 88 2, 3, & 18)

95.  Plaintiffs incorporate by reference the allegations of all preceding paragraphs.

96.  The Arkansas Constitution contains no less than three guarantees to the people of
equal protection of its laws. First, at its most fundamental level, it guarantees that “[a]ll men are
created equally free and independent, and have certain inherent and inalienable rights; amongst
which are those of enjoying and defending life and liberty; of acquiring, possessing and protecting
property, and reputation; and of pursuing their own happiness. To secure these rights governments
are instituted among men, deriving their just powers from the consent of the governed.” Ark.
Const. art. 2, 8 2. Second, its Equal Protection Clause assures that “[t]he equality of all persons
before the law is recognized, and shall ever remain inviolate; nor shall any citizen ever be deprived
of any right, privilege or immunity; nor exempted from any burden or duty, on account of race,
color or previous condition.” Ark. Const. art. 2, 8 3 (emphasis added). Finally, Arkansas’s Equal
Rights Amendment further provides that “[t]he General Assembly shall not grant to any citizen,
or class of citizens, privileges or immunities which, upon the same terms, shall not equally belong
to all citizens.” Ark. Const. art. 2, 8 18.

97.  “The guarantee of equal protection serves to ‘[protect] minorities from

discriminatory treatment at the hands of the majority. Its purpose is not to protect traditional values
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and practices, but to call into question such values and practices when they operate to burden
disadvantaged minorities.””” Jegley, 80 S.W.3d at 350 (emphasis in original) (citation omitted).

98. When an equal protection challenge implicates a “suspect classification,” such as a
classification based on race, it “warrant[s] strict scrutiny.” Howton v. State, 2021 Ark. App. 86,
*7,619 S.W.3d 29, 35 (2021).

99. Because the 2021 Map, like its predecessor maps since the Jim Crow era in
Arkansas, dilutes the vote of Black Arkansans based on their race, it is subject to strict scrutiny.

100. There is no compelling state interest to justify the 2021 Map’s racial vote dilution.

101. But even if some less exacting level of scrutiny applies (and it does not), there is
no legitimate state interest whatsoever in the 2021 Map’s further assault on Black voting power in
Arkansas, which only exacerbates the state’s long history of racial vote dilution.

102.  Accordingly, the 2021 Map must be invalidated pursuant to Article 2, Sections 2,
3, and 18 of the Arkansas Constitution.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment:

@ Declaring that the 2021 Map violates the Free and Fair Elections Clause or
the Arkansas Constitution, along with the Constitution’s various equal protection
provisions;

(b) Enjoining Defendants, their respective agents, officers, employees, and
successors, and all persons acting in concert with each or any of them, from
implementing the 2021 Map;

(c) Ordering the adoption of a valid congressional plan that does not

unconstitutionally dilute the vote of Black voters in Arkansas;
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(d) Granting any such other and further relief as this Court deems just and

proper, including but not limited to Plaintiffs’ attorneys’ fees.

Respectfully submitted, this 21st day of March, 2022.

/sl Jess Askew 11

Jess Askew 111, Ark. Bar No. 86005
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*Motions for Pro Hac Vice Forthcoming
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