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 Defendants’ and Intervenors’ Motions for Summary Judgment should be denied.  Both 

rely on a fundamental misapprehension of the law and attempt to brush aside plainly material 

issues of fact.   

 Perhaps most fundamentally, Defendants and Intervenors misunderstand the applicable 

burden.  Plaintiffs need merely demonstrate that race was the predominant purpose in the General 

Assembly’s 2012 reapportionment.  Plaintiffs most certainly do not need to demonstrate that the 

Assembly acted illegitimately, much less that it intended to discriminate against or harm 

minorities.  Once Plaintiffs demonstrate that race was the General Assembly’s predominant 

purpose in composing the current Third Congressional District (“CD 3”) -- as the record here 

vividly demonstrates -- then it is Defendants’ burden to prove (on strict scrutiny no less) that the 

race-based districting both (a) served a compelling interest and (b) was narrowly tailored to serve 

that interest.  On this record Defendants and Intervenors can establish neither prong; indeed, they 

barely attempt the task. 

 Instead, Defendants and Intervenors attempt to defend CD 3 by claiming that the General 

Assembly merely intended to comply with then-applicable Section 5 requirements.  This is little 

more than a thinly-disguised effort to cloak mischievous racial gerrymandering in the guise of 

“compliance” with a statute that indisputably no longer applies to Virginia.  But such a 

concession is more telling than perhaps intended, as it emphatically demonstrates that race was in 

fact the predominant purpose motivating the General Assembly.   

 These ill-conceived motions should be denied.  Both are based on a fundamentally flawed 

understanding of applicable standards and the compelling record before the Court even before 

discovery commences.   
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I. FACTUAL BACKGROUND: THE 2012 REAPPORTIONMENT AND 
PRECLEARANCE PROCESS 

 The Virginia Constitution requires the General Assembly to reapportion the 

Commonwealth’s congressional districts every ten years into districts of “contiguous and 

compact territory . . . constituted as to give, as nearly as practicable, representation in proportion 

to the population of the district.”  Va. Const., art. II, § 6.  Although the Constitution called for 

reapportionment in 2011, the General Assembly failed to adopt a new congressional plan in 

either the regular session or the special session convened specifically to address redistricting.     

 When the General Assembly reconvened for its 2012 session, the Republicans had 

maintained their majority in the House of Delegates and had secured a voting majority in the 

Senate.1  A congressional plan that Delegate Bill Janis (the “Janis Plan”) had presented in the 

2011 session was again presented to both the House of Delegates and the Senate, notwithstanding 

that the Senate had previously rejected the same plan.  See Declaration of John K. Roche (“Roche 

Decl.”) ¶ 2, Ex. A at 6.  With the Republicans now having a voting majority in the Senate, the 

Janis Plan was approved by both chambers.  Roche Decl. ¶ 3, Ex. B.  Governor Bob McDonnell 

signed the Janis Plan into law on January 25, 2012.  Id.  It is codified as Va. Code Ann. § 24.2-

302.2, which defines the 2012 Congressional Plan (the “2012 Plan”), including the challenged 

CD 3.   

 Following the enactment of the 2012 Plan, Virginia submitted it to the U.S. Department 

of Justice (“DOJ”) for preclearance under Section 5 of the Voting Rights Act of 1965 (“VRA”), 

42 U.S.C. § 1973c (“Section 5 Submission”).  Until recently, Virginia was a “covered 

jurisdiction” under Section 5, which  meant that the Commonwealth was obligated to obtain 

                                                 
1 The 2011 election resulted in 20 Democrats and 20 Republicans in the Senate; the tie-breaking 
vote was held by Republican Lieutenant Governor Bill Bolling.  
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preclearance from the DOJ or the U.S. District Court for the District of Columbia before 

“enact[ing] or seek[ing] to administer” any alteration of its practices or procedures affecting 

voting.  Id. § 1973c(a)).  Under Section 5, a redistricting map in a covered jurisdiction could not 

be precleared if it would “‘lead[] to a retrogression in the position of racial . . . minorities with 

respect to their effective exercise of the electoral franchise.’”  Riley v. Kennedy, 553 U.S. 406, 

412 (2008) (quoting Beer v. United States, 425 U.S. 130, 141 (1976)).  Covered jurisdictions 

were identified by a “formula” set forth in Section 4 of the VRA.  42 U.S.C. § 1973b(b).   

 The Section 5 Submission emphasized CD 3’s racial purpose.  Its “Statement of 

Anticipated Minority Impact” asserted that the 2012 Plan “complie[d] with the requirements of 

Section 5 . . . by retaining minority strength in the redrawn [CD 3] comparable to the minority 

strength of the [previous CD 3] under the 2010 Census.”  Intervenors’ Br., Ex. A (Dkt. 39-1) at 1.  

The Submission explained that the City of Petersburg, as well as population from the Cities of 

Hampton, Norfolk, and Richmond and the County of Henrico were shifted into CD 3 “to meet 

equal population requirements and the non-retrogression requirements of Section 5.”  Id. at 2. 

 On June 25, 2013, the Supreme Court decided Shelby County, Alabama v. Holder, 570 

U.S. __, 133 S. Ct. 2612 (U.S. June 25, 2013), holding that the coverage formula in Section 4 is 

unconstitutional.  As a result, Virginia is no longer a covered jurisdiction under Section 5. 

II. LOCAL RULE 56(B) STATEMENT OF DISPUTED FACTS 

Pursuant to LR 56(B), Plaintiffs must identify the facts enumerated by Defendants and 

Intervenors that are disputed.  Publicly available data establish that many of these facts are 
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disputed.  In addition, discovery has just begun,2 and Plaintiffs are still gathering evidence 

relating to Defendants’ and Intervenors’ alleged facts.  In view of ongoing discovery, a failure to 

dispute a fact at this stage should not be construed as an admission of that fact.  At Defendants’ 

request, Plaintiffs have provided an extension of time to respond to pending discovery requests.  

It is likely that additional material facts will be disputed once those responses are received.  

Nonetheless, the following facts enumerated and alleged by Defendants and Intervenors are 

disputed at this time: 

A. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT: DISPUTED FACTS  

11. Plaintiffs dispute Defendants contention that “the compactness scores for [the 

2012 Plan] are nearly identical to those of the prior benchmark plan.”  “An affidavit or 

declaration used to support or oppose a motion must be made on personal knowledge, set out 

facts that would be admissible in evidence, and show that the affiant or declarant is competent to 

testify on the matters stated.”  Fed. R. Civ. P. 56(c)(4).  Defendants submitted no declaration or 

affidavit to support their motion, but even if the Court were to ignore that failure, the documents 

Defendants submitted are not admissible for their purported purpose.  In particular, Defendants 

cite the Section 5 Submission as support for many of their alleged undisputed facts.  While that 

Submission might be admissible as evidence of the positions Virginia has taken or a source of its 

admissions, it is not evidence of the truth of factual assertions stated therein.  For that purpose,  

the Submission is inadmissible hearsay, does not provide a foundation for many of the opinions it 

contains, and is not sufficient to create an undisputed issue of fact.  Fed. R. Evid. 602, 702, 802.  

                                                 
2 Ironically, while filing these motions on the one hand, Defendants on the other have sought an 
extension of the time within which to respond to Plaintiffs’ straightforward discovery requests 
and have interposed instead “cut and paste” boilerplate objections, promising substantive 
responses at a future date.   
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With respect to Defendants’ contentions relating to compactness, the Submission provides no 

explanation for how the compactness scores were calculated, and therefore, there is no 

foundation to support them.  Even if there were, there is no basis for concluding that the 

compactness measures are “nearly identical” because Defendants have provided no means for 

measuring the difference between them. 

 12. Plaintiffs dispute Defendants’ contention that CD 3 splits 14 localities, that this is 

a reduction from the 19 localities split by the former plan, that the new plan does not create any 

new splits, and that eight large localities are split.  Defendants cite only the Section 5 Submission 

to support these allegations.  As discussed, that Submission is not admissible to support these 

facts and Defendants stand bereft of any admissible evidence to support any of these 

propositions.  Moreover, as Defendants acknowledge, the 2012 Plan splits a total of 17 localities.  

If Defendants contend that three of these should not be counted, they have presented no evidence 

in support, and Plaintiffs’ expert, Dr. Michael McDonald, offers a different opinion.  Intervenors’ 

Br., Ex. O (Dkt. 39-15) at 8 (“McDonald Report”).  Thus, it is a disputed issue of fact. 

 13. Plaintiffs dispute Defendants’ contention that the 2012 Plan creates ten precinct 

splits, reduced from 26 under the former plan.  Defendants cite only the Section 5 Submission to 

support these allegations.  As discussed, that Submission is not admissible to support these facts.  

Moreover, as Defendants acknowledge, the 2012 Plan splits a total of 15 precincts in CD 3.  If 

Defendants contend that five of these should not be counted, they have presented no evidence in 

support, and Dr. McDonald concludes otherwise.  McDonald Report at 10. 

 15. Plaintiffs dispute Defendants’ contention that the 2012 Plan retained 80 percent or 

more of the benchmark districts’ core constituency population.  Defendants cite only the 
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Section 5 Submission to support these allegations.  As discussed,  that Submission is not 

admissible to support these facts. 

 16. Plaintiffs dispute Defendants’ contention that the 2012 Plan creates Congressional 

districts that align with one of the two major political parties and  maintain the same political 

alignments as the previous plan.  Defendants cite only the Section 5 Submission to support these 

allegations.  As discussed, that Submission is not admissible to support these facts.  In addition, 

Defendants provide no basis for the method chosen for their partisan predictions.  Thus, the lack 

of foundation for Defendants’ asserted facts are strong grounds for disputing them. 

 17. Plaintiffs dispute Defendants’ contention that various factors affected the shape of 

CD 3 and that the current district has a certain percentage of Black residents.  Defendants cite 

only the Section 5 Submission in support.  As discussed, that Submission is not admissible to 

support these facts.  Moreover, as Dr. McDonald explains in his Report, there are two distinct 

methods for calculating the number of Black residents in CD 3.  McDonald Report at 12-13.   

B. INTERVENORS’ MOTION FOR SUMMARY JUDGMENT: DISPUTED FACTS 

 27. Plaintiffs dispute Intervenors’ contention that the current CD 3 contains only 

slight variations from the version of CD 3 adopted in 1998.  Intervenors cite the Complaint to 

support this fact, but the cited paragraph compares the current CD 3 to the 1991 and 2001 

districts, not 1998.  As the evidence discussed below demonstrates, the current composition of 

CD 3 is more similar to the unconstitutional district adopted in 1991 than the remedial District 

drawn in 1998.  See infra at Sec. IV.B.3.  

 32. Plaintiffs dispute Intervenors’ contention that the former CD 3 had a Black voting 

age population (“BVAP”) of 53.1% and the current CD 3 has a BVAP of 56.3%.  As Dr. 

McDonald’s Report shows, there are different ways to count the number of Black residents based 
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on how individuals claiming multiple races are counted.  McDonald Report at 12-13.  The 

percentages of BVAP asserted by Intervenors are therefore not undisputed.  

 33. Plaintiffs dispute Intervenors’ contention that DOJ granted preclearance of the 

2012 Plan and that this means Virginia carried its burden to prove race was not the predominant 

purpose behind the current CD 3.  Plaintiffs do not dispute that DOJ precleared the 2012 Plan, 

but for all of the reasons discussed herein, they contest Intervenors’ conclusion of law that 

Virginia has carried its burden in this litigation. 

 41. Plaintiffs dispute Intervenors’ contention that Plaintiffs concede that the General 

Assembly acted constitutionally when it adopted the 2012 Plan.  As Plaintiffs have 

acknowledged, before Shelby County, Section 5 might have served as a compelling state interest 

justifying a state’s race-based reapportionment.  But even then, the General Assembly was still 

required to narrowly tailor its use of race.  Plaintiffs have specifically alleged that the General 

Assembly’s use of race was not narrowly tailored: “Even if there were a compelling state interest 

to create and maintain CD 3 with race as the predominant factor, CD 3 is not narrowly tailored to 

achieve that interest.”  Compl. ¶ 45.  Intervenors have provided no facts to disprove this 

contention.3   

 43. Plaintiffs dispute Intervenors’ contention that Plaintiffs claim that the General 

Assembly’s purpose has been tainted and that a formerly constitutional plan is now 

                                                 
3 Plaintiffs acknowledge counsel’s response to the Court’s question during the scheduling 
conference of December 6, 2013, concerning whether Plaintiffs claim that CD 3 was 
unconstitutional when enacted in 2012.  In responding to that inquiry, counsel was focusing on 
the fact that prior to Shelby County, courts had recognized that Section 5 could serve as a 
compelling interest for race-based redistricting and that Section 5 therefore was likely a 
compelling interest for Virginia in 2012.  Counsel neither emphasized nor retracted the 
allegations in the Complaint -- described in more detail below -- that Virginia’s use of race in 
creating CD 3 was not narrowly tailored.  That lack of tailoring existed at the time Virginia 
enacted the 2012 Plan. 
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unconstitutional.  Plaintiffs claim that race was the predominant factor for CD 3 when it was 

created and, as described, that the General Assembly’s use of race was not narrowly tailored.   

 48. Plaintiffs dispute Intervenors’ contention that Plaintiffs seek statewide changes to 

multiple districts.  As discussed herein, the brief cited by Intervenors to support this alleged fact 

does not support it.   

 49. Plaintiffs dispute Intervenors’ contention that Plaintiffs have “refused” to submit a 

remedial map.  For the reasons set forth below, Plaintiffs have no obligation to submit a remedial 

map and have not “refused” to do so. 

 51. Plaintiffs dispute Intervenors’ contention  that Dr. McDonald did not consider the 

Senate criteria or analyze whether race-neutral criteria explain those shifts.  As Dr. McDonald’s 

Report shows, he did consider the Senate criteria and possible reasons for the shape of CD 3.  

McDonald Report at 7-11. 

 52. Plaintiffs dispute Intervenors’ contention that another three-judge court in the 

District of South Carolina rejected an indistinguishable opinion from Dr. McDonald.  Dr. 

McDonald’s opinion in the case cited by Intervenors was specific to South Carolina’s 

redistricting efforts, including the history and specific districts of that state, and fundamentally 

different than the Report he prepared in this case.  Dr. McDonald’s Report in this case relies 

explicitly on the history of Virginia’s CD 3, the Moon v. Meadows decision, and Virginia’s 

demographic data, all of which are irrelevant to South Carolina’s redrawing of districts.  Thus, 

Dr. McDonald’s report is clearly distinguishable from his report in the South Carolina case.  

III. LEGAL STANDARD ON SUMMARY JUDGMENT 

 Summary judgment “is appropriate only where there is no genuine issue of material fact 

and the moving party is entitled to judgment as a matter of law.”  Hunt v. Cromartie, 526 U.S. 
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541, 549 (1999) (citing Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242 (1986)).  Thus, when considering summary judgment, the Court must 

“‘believe[]’” the evidence submitted by the nonmoving party “‘and all justifiable inferences are 

to be drawn in [that party’s] favor.’”  Id. at 552 (quoting Anderson, 477 U.S. at 255).   

 Thus, in Hunt v. Cromartie, the Supreme Court reversed the district court’s decision 

granting summary judgment on a racial gerrymandering claim where both plaintiffs and 

defendants had submitted evidence on the key issue of whether the legislature “subordinated 

traditional race-neutral districting principles . . . to racial considerations.”  Id. at 547.  See also id. 

at 549, 552 (explaining that “[t]he legislature’s motivation is itself a factual question” and “[a]ll 

that can be said on the record before us is that motivation was in dispute”); Prejean v. Foster, 

227 F.3d 504, 509 (5th Cir. 2000) (describing “[l]egislative motivation or intent” as “a 

paradigmatic fact question” and holding that “defendants are entitled to summary judgment only 

if there is no genuine question of material fact as to the intent” of the legislature in enacting plan 

alleged to be a racial gerrymander).  In this case -- where there are genuine issues of material fact 

on the key issue of whether racial considerations predominated the 2012 reapportionment of CD 

3 and Defendants and Intervenors have failed to demonstrate that they are entitled to judgment as 

a matter of law -- the Court must deny the motions for summary judgment.    

IV. ARGUMENT 

 Plaintiffs respectfully submit that the motions for summary judgment should be denied.  

Despite the fact that discovery has barely begun, Plaintiffs have substantial evidence that CD 3 

was a racial gerrymander.  As described in detail below, the district’s bizarre shape, racial 

demographics, statements by the 2012 Plan’s architect, statements by the Commonwealth in its 

Section 5 Submission -- and even admissions by the parties in the summary judgment motions 
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themselves  -- all support Plaintiffs’ claim that the predominant factor that motivated the division 

of Virginia’s citizens in drawing the boundaries of the current CD 3 was race.  Based on the 

evidence, it is indeed an understatement to say that the disputed issues of material fact render 

summary judgment inapplicable. 

 Defendants and Intervenors have also failed to demonstrate that -- as a matter of law -- 

they are entitled to judgment under the standard that governs Plaintiffs’ racial gerrymandering 

claim.  Perhaps recognizing this, the motions for summary judgment rely heavily on cases that 

are inapposite, advocate legal standards that are inapplicable, and fail completely to demonstrate 

that Defendants and Intervenors are capable of carrying the burden that will almost certainly fall 

to them at trial under the well-established burden shifting framework applicable to racial 

gerrymandering claims.  That standard requires Defendants to demonstrate -- once Plaintiffs have 

carried their initial burden of establishing that considerations of race predominated the 

reapportionment decision -- both that (1) there was a compelling governmental interest for the 

use of racial classifications, and (2) the district was narrowly tailored to achieve that interest.   

Defendants and Intervenors contend that a desire to comply with Section 5 explains CD 3 

and, notwithstanding the decision in Shelby County, continue to assert that Section 5 provides the 

compelling interest that excuses the General Assembly’s admitted reliance on racial 

classifications.  But, even if Section 5 were applicable, Defendants and Intervenors have failed to 

prove as a matter of law -- in accordance with their burden -- that Section 5 compelled the 

creation of CD 3 as drawn by the General Assembly.  Indeed, their failure to even attempt an 

argument that CD 3 is narrowly tailored to the purportedly compelling interest of Section 5 

defeats their claim for summary judgment. 
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A. LEGAL STANDARD ON RACIAL GERRYMANDERING CLAIMS 

 Plaintiffs challenging the constitutionality of a plan as a racial gerrymander bear the 

burden of proving that race was the “predominant factor” motivating the districting decision in 

question.  Miller v. Johnson, 515 U.S. 900, 916 (1995).  Once plaintiffs have made this showing, 

the burden then shifts to defendants to satisfy strict scrutiny by proving that: (1) the state had a 

compelling governmental interest in making the race-based districting decision; and (2) the 

decision was narrowly tailored to achieve that interest.  Bush v. Vera, 517 U.S. 952, 976 (1996).    

B. DISPUTED ISSUES OF MATERIAL FACT ON WHETHER CONSIDERATIONS 
OF RACE PREDOMINATED PRECLUDE SUMMARY JUDGMENT 

“[R]eapportionment is one area in which appearances do matter,” Shaw v. Reno (“Shaw 

I”), 509 U.S. 630, 647 (1993), and Plaintiffs may demonstrate that a district is a racial 

gerrymander where the district has a “bizarre” or “irregular” shape and demographic data 

supports an inference that improper racial classifications predominated in the construction of that 

district.  See Miller, 515 U.S. at 914.  Plaintiffs may also support their claim with direct evidence 

of legislative motives, including admissions contained in the state’s Section 5 preclearance 

submissions.  Shaw v. Hunt (“Shaw II”), 517 U.S. 899, 906 (1996); Bush, 517 U.S. at 970; Clark 

v. Putnam Cnty., 293 F.3d 1261, 1272 (11th Cir. 2002).      

Although discovery has just begun, the evidence collected to date is more than sufficient 

to satisfy Plaintiffs’ burden of proof and to defeat the motions for summary judgment.  First, the 

bizarre shape of CD 3, along with its subjugation of traditional criteria and the way racial 

populations were traded among districts, all demonstrate that the General Assembly’s 

predominant concern was race.  Second, CD 3 resembles the district found to be an 

unconstitutional racial gerrymander in Moon v. Meadows, 952 F. Supp. 1141 (E.D.Va.), aff’d, 

521 U.S. 1113 (1997).  Third, statements by legislators -- along with concessions on the record 
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from both Defendants and Intervenors -- demonstrate that race was the predominant purpose 

behind CD 3.  Finally, Plaintiffs are awaiting responses to discovery requests from Defendants, 

Intervenors, and third parties who were involved in the reapportionment process, and it would be 

premature to find an absence of disputed material facts while this fact-gathering process is 

underway.  

1. CD 3 Is Bizarrely Shaped and Disregards Traditional Redistricting Criteria 

CD 3 is bizarre on its face.  Miller, 515 U.S. at 913 (“Shape  . . . may be persuasive 

circumstantial evidence that race for its own sake, and not other districting principles, was the 

legislature’s dominant and controlling rationale in drawing its district lines.”).  The District starts 

north of Richmond and slides down the northern shore of the James River, ending abruptly at the 

border of James City.  It then jumps over James City, which is part of CD 1, and lands in a 

horseshoe shape in Newport News.  It then leaps over southern and eastern Newport News in CD 

2 and stops in Hampton.  The second half of CD 3 starts anew on the southern shore of the James 

River, first darting west to swallow Petersburg and then sliding east through Surry.  It then hops 

over Isle of Wight, which is in CD 4, covers Portsmouth, and runs up into Norfolk, tearing CD 2 

into different areas on either side of Norfolk.  This bizarre shape is evidence that the General 

Assembly was primarily motivated by race when drawing CD 3.  See McDonald Report at 3-5.  

Its disregard of traditional redistricting criteria is strong evidence that race was the 

General Assembly’s predominant consideration in drawing CD 3.  In particular, it paid little 

attention to compactness, contiguity, and political subdivision and precinct lines.  See Miller, 515 

U.S. at 915.  CD 3 is the least compact Congressional district in Virginia, ranking last amongst 

all districts under the Reock, Polsby-Popper, and Schwartzberg Tests.  McDonald Report at 7.  

CD 3 is also not contiguous over land.  The lack of contiguity is particularly egregious in certain 
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places, such as Newport News and Hampton.  The cities sit right next to each other on the North 

shore of the James River, but rather than connect them by land in one district, the General 

Assembly put portions of both cities in CD 3 and split them by running CD 2 right between them.  

Id. at 8.  The General Assembly also wrapped CD 2 around Norfolk, further cutting off the 

portion of CD 3 on the South shore of the James River in Portsmouth from the portion on the 

North shore in Hampton.  Id. at 8.  CD 3 also splits more counties and cities than any other 

Congressional district in Virginia and contributes to most of the locality splits of its neighboring 

districts.  Id. at 9.  Finally, CD 3 splits more voting precincts than any of Virginia’s other 

Congressional districts.  Id. at 10.  The 2012 Plan splits 20 voting precincts in all; CD 3 

participates in 14 of them.  Id. at 10.  In sum, CD 3’s tortured shape and disregard for traditional 

districting criteria demonstrate that race predominated in its creation.4 

                                                 
4 Even if black letter summary judgment law did not require the Court to credit Plaintiffs’ 
evidence and the reasonable inferences drawn from it (which it clearly does), see Cromartie, 526 
U.S. at 552; Greater Baltimore Ctr. for Pregnancy Concerns, Inc. v. Mayor & City Council of 
Baltimore, 721 F.3d 264, 283 (4th Cir. 2013) (“It is elementary that, when a court considers a 
summary judgment motion, ‘[t]he evidence of the non-movant is to be believed, and all 
justifiable inferences are to be drawn in his favor.’”) (quoting Anderson, 477 U.S. at 255), 
Defendants’ self-serving assertions that traditional districting principles were not subordinated to 
considerations of race would be insufficient to rebut Plaintiffs’ claim.  See, e.g., Putnam Cnty., 
293 F.3d at 1270 (“The ‘mere recitation’ that traditional factors were not subordinated to race is 
insufficient to insulate the County’s decision to maximize the black populations of [the 
challenged Districts].”) (quoting Miller, 515 U.S. at 919).  See also id. (“The fact that other 
considerations may have played a role . . . does not mean that race did not predominate. . . . If the 
line-drawing process is shown to have been infected by such a deliberate racial purpose, strict 
scrutiny cannot be avoided simply by demonstrating that the shape and location of the districts 
can rationally be explained by reference to some districting principle other than race, for the 
intentional classification of voters by race, though perhaps disguised, is still likely to reflect the 
impermissible racial stereotypes, illegitimate notions of racial inferiority and simple racial 
politics that strict scrutiny is designed to smoke out.”) (internal quotation marks and citations 
omitted); Bush, 517 U.S. at 972-73 (rejecting testimony of legislators and staffers that non-racial 
considerations motivated reapportionment); Prejean, 227 F.3d at 510 (reversing grant of 
summary judgment where lower court credited affidavit of judge that drew the challenged plan 
averring that race did not predominate over traditional districting principles).   
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2. The Manner in Which the General Assembly Drew CD 3 Also Shows That 
Race Was the Predominant Purpose Behind the Plan 

 Virginia drew CD 3 to increase its concentration of Black voting age residents.  At the 

time of the 2010 census, former CD 3 had 53.1% or 53.9% BVAP, (depending on how people 

claiming to have multiple races are counted).  McDonald Report at 14.  Under the current plan, 

the Black population in CD 3 increased to 56.3% or 57.2% of the voting age population.  Id..   

 Moreover, although CD 3 needed to gain population to meet equal population 

requirements, the General Assembly engaged in a complicated scheme of strategically moving 

certain population out of the prior version of CD 3, trading lower density BVAP communities for 

higher density BVAP communities in the surrounding districts.  McDonald Report at 15-25.  The 

net effect of these trades is that over 90% of the voting age population added to CD 3 in 2012 is 

Black.  Id. at 25.   

3. The Current CD 3 Has a Similar Composition to the District Held 
Unconstitutional in Moon v. Meadows 

The CD 3 adopted by the General Assembly in 2012 also closely resembles the 1991 

district held unconstitutional in Moon v. Meadows.  Following the 1990 census, Virginia made 

CD 3 its first majority-Black Congressional district.  The District had a total Black population of 

63.98% and BVAP of 61.17%.  Roche Decl. ¶ 4, Ex. C at 23.  The District also included many of 

the communities found in the current CD 3, including Richmond, Petersburg, Newport News, 

Hampton, Portsmouth, and Norfolk.  McDonald Report at 6.  In 1998, a three-judge panel of this 

Court held that CD 3 was the result of unconstitutional racial gerrymandering.  Moon, 952 F. 

Supp. at 1150.  The General Assembly then drew a new district, which had a Black population of 
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53.59% and a BVAP of 50.47%.  Roche Decl. ¶ 5, Ex. D at 22.5  It achieved this result in part by 

returning Portsmouth, Suffolk, Hopewell, and Petersburg to CD 4.  Id. at 20.   

The 2012 version of CD 3 has a composition more similar to the unconstitutional district 

than the remedial one.  In 1991, CD 3 had a total Black population of 63.98% and a BVAP of 

61.17%, compared to 59.5% and 56.3% in 2012, and 53.49% and 50.47% in 1998.  Thus, the 

concentration of Black residents is closer to the concentration under the unconstitutional plan.  

Also, in 2012, the General Assembly returned communities to CD 3 that had been removed under 

the remedial plan, most notably large portions of Petersburg.  Thus, the General Assembly’s 

decision to draw CD 3 with a similar composition to the district previously held unconstitutional 

is further evidence that CD 3’s shape is primarily the result of racial gerrymandering. 

Moreover, the factors that led the court to find CD 3 unconstitutional in 1998 require the 

same result here.  In Moon, the court held that “[e]vidence of legislative intent, the bizarre shape 

of the district, and the subordination of traditional districting principles demonstrate that the 

Commonwealth intentionally drew [CD 3’s] boundary lines” for racial purposes.  952 F. Supp. 

at 1146.  In particular, the court relied on comments from the General Assembly and evidence 

that Black residents were moved into the district while non-Black residents were removed.  Id.  

The court also found that CD 3’s bizarre shape was evidence of the General Assembly’s 

unconstitutional purpose.  Finally, the court found that the splitting of localities and lack of 

compactness and contiguity were evidence that traditional redistricting criteria had been 

subordinated to race.  The current CD 3 suffers from the same failings, and like the 

unconstitutional district, the shape of the current district was motivated primarily by race. 

                                                 
5 The court never specifically approved the remedial map as a constitutional fix for the racial 
gerrymander. 

Case 3:13-cv-00678-REP-LO-AD   Document 42   Filed 12/31/13   Page 21 of 39 PageID# 732



 

 -16-  
 

4. Statements By Legislators and Parties Here Prove That  Race Was the 
Predominant  Purpose Behind CD 3 

Finally, statements made by the map-drawers themselves -- and even Defendants and 

Intervenors -- drive home that race predominated the drawing of CD 3.  All of these entities have 

claimed that the District was drawn with the primary goal of satisfying Section 5 standards.  

Thus, the General Assembly’s declared intention to comply with Section 5 was in truth an effort 

to establish a certain racial composition of CD 3.  Because the General Assembly’s purported 

commitment to comply with Section 5 was obviously a commitment to reapportion with race as 

the predominant purpose, all of the General Assembly’s statements regarding the priority of 

complying with the VRA support the conclusion that racial considerations drove Virginia’s 

reapportionment efforts and that Plaintiffs have met their initial burden in this case.     

a. Statements by the Map’s Author 

The author of the 2012 Plan made clear that the predominant concern in drawing CD 3 

was the District’s concentration of Black residents.  On April 6, 2011, Del. Janis introduced 

HB5004, the legislation that would become the 2012 Plan.  Roche Decl. ¶ 6, Ex. E at 7.  The 

House of Delegates immediately sent the bill to the Committee on Privileges and Elections, and 

within a week, Del. Janis returned HB5004 to the floor of the House.  There, he declared that 

when he drew the Plan’s districts, he “was most especially focused on making sure that [CD 3] 

did not retrogress in its minority voting influence.”  Roche Decl. ¶ 7, Ex F at 14:40-15:13.  He 

further stated that “one of the paramount concerns in the drafting of the bill was the 

constitutional and federal law mandate under the [VRA] that we not retrogress minority voting 

influence in [CD 3].”  Id. at 9:30-10:25.  Thus, Del. Janis explicitly avowed that maintaining a 

certain percentage of Black voting age residents in CD 3 was his primary purpose.   
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 Del. Janis stated openly that he drew CD 3 by looking  

at the census data as to the current percentage of voting age African American 
population in [CD 3] and what that percentage would be in the proposed lines to 
ensure that the new lines that were drawn for [CD 3] . . . would not have less 
percentage of voting age African American population under the proposed lines in 
5004 that exist under the current lines under the current Congressional District. 
 

Id. at 9:30-10:25.  In other words, Del. Janis drew CD 3 by comparing the former CD 3’s BVAP 

percentage with the BVAP percentage in other possible plans.  Although Del. Janis stated that he 

took into account other criteria such as equal population and the preferences of Members of 

Congress, he was clear that “the primary focus of how the lines in HB 5004 were drawn” was 

race-based.  Id. at 24:57-25:55 (emphasis added).  In his presentation to the House Committee on 

Privileges and Elections on April 7, 2011, Del. Janis described this focus on race as one of his 

two top priorities, the other being population equality.  Roche Decl. ¶ 8, Ex. G at 3.   

 Thus, the author of the 2012 Plan explicitly and repeatedly stated that the predominant 

purpose behind the shape and composition of CD 3 was race.  The General Assembly turned Del. 

Janis’s purpose into law when it passed his plan on January 20, 2012.  Roche Decl. ¶ 3, Ex. B. 

That alone is sufficient to carry Plaintiffs’ burden. 

b. Senate Redistricting Criteria 

 On March 25, 2011, the Senate Committee on Privileges and Elections adopted 

guidelines establishing the criteria for drawing congressional districts.  See Intervenors' Br., Ex. 

K (Dkt. 39-11) at 1 (“Senate Guidelines”).  Both Defendants and Intervenors rely on the Senate 

Guidelines in their motions.  See, e.g., Defs.’ Br. 3-4 (Dkt. #37); Intervenors’ Br. 28 (Dkt. #39).  

But the Guidelines, if anything, mitigate in favor of a finding that race was the predominant 

purpose behind CD 3, and especially so when viewed in the light most favorable to Plaintiffs. 
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 As an initial matter, the Senate that adopted the Guidelines is not the Senate that 

approved the 2012 Plan.  Rather, the 2011 Democratic-led Senate approved an entirely different 

congressional plan -- with an entirely different configuration of CD 3.  Roche Decl. ¶ 6, Ex. E at 

7-8.  Defendants’ and Intervenors’ suggestions that the 2012 General Assembly relied on or 

applied these Guidelines is not supported by the record evidence.   

 In any event, the Senate Guidelines confirm that racial concerns took priority over other 

traditional districting considerations.  They identify equal population and compliance with 

Section 5 as the Senate’s top two Congressional criteria.  See Senate Guidelines at 1.  The 

Guidelines identify other criteria for consideration, including contiguity, compactness, single-

member districts, and communities of interest, but state unequivocally that “population equality 

among districts and compliance with . . . the [VRA] shall be given priority in the event of a 

conflict among the criteria.”  Id.  Thus, considerations of race were of paramount importance, 

elevated above all other criteria, save the federal constitutional requirement of equal population. 

c. Defendants’ and Intervenors’ Concessions 

 Finally, both Defendants and Intervenors concede that the General Assembly’s primary 

motivation in CD 3 was to separate voters based on race, purportedly in service of Section 5 

obligations.  Defendants concede that, by focusing on compliance with Section 5, they are 

necessarily stating an intention “to consider race”; that “there are points in the drawing of the 

district where race must predominate” to comply with the VRA; and that, in 2012, Virginia 

elevated compliance with Section 5 over traditional redistricting criteria.  Defs.’ Br. 9, 10, 11 

(emphasis in original).  Similarly, Intervenors profess that “compliance with Section 5 was the 

General Assembly’s predominant purpose or compelling interest underlying [CD] 3’s racial 
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composition in 2012,” and contend that the General Assembly believed “it had to be maintained 

as a majority-black district.”  Intervenors’ Br. 15, 17.   

 In short, in prematurely moving for summary judgment, Defendants and Intervenors have 

bolstered Plaintiffs’ case:  racial purpose predominated in the General Assembly’s drawing of 

CD 3.  Now, the burden shifts to Defendants to prove -- on strict scrutiny no less -- that this 

“presumptively unconstitutional race-based districting” was justified.  Miller, 515 U.S. at 927.   

C. DEFENDANTS HAVE FAILED TO DEMONSTRATE THAT THE GENERAL 
ASSEMBLY’S USE OF RACE AS THE PREDOMINANT FACTOR WAS 
JUSTIFIED AS A MATTER OF LAW 

 Defendants and Intervenors completely misconstrue the nature of the burdens in this 

litigation.  Plaintiffs need not prove that the General Assembly was motivated by the 

“illegitimate,” “improper,” or “unconstitutional” use of race.  Intervenors’ Br. 1, 12, 13, 15.  

Plaintiffs need only demonstrate that considerations of race predominated in drawing CD 3; 

Defendants bear the burden of satisfying the demanding strict scrutiny standard to prove that the 

“presumptively unconstitutional” predominant use of race was legitimate.  Miller, 515 U.S. at 

927. 

 Defendants’ and Intervenors’ argument in this respect essentially assumes that Plaintiffs 

have met their burden of proving race as a predominant factor.  Defendants contend, however, 

that they would prevail on strict scrutiny because, at the time of enactment, Virginia was a 

covered jurisdiction under Section 5, and Shelby County has no bearing on the compelling 

interest inquiry.  This argument, however, ignores the fact that a change in the constitutional 

landscape may vitiate the compelling state interest Virginia may have claimed under prior law.  

The motions also ignore altogether the second prong of the strict scrutiny burden -- namely, that 

CD 3 was narrowly tailored to achieve Section 5 compliance.  Thus, even assuming that Section 
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5 could qualify as a compelling interest under the circumstances at issue here, Defendants’ and 

Intervenors’ complete failure to establish that CD 3 is narrowly tailored to satisfy that interest 

necessarily defeats their claim for summary judgment. 

1. Virginia Can Assert No Compelling Interest in Section 5 

 Section 5 mandates that certain “covered” jurisdictions obtain preclearance from DOJ or 

the U.S. District Court for the District of Columbia before changing any voting-related “standard, 

practice, or procedure.”  42 U.S.C. § 1973c.  When the 2012 Plan was enacted, Virginia was a 

“covered” jurisdiction under Section 5.  On June 25, 2013, however, the Supreme Court held that 

the coverage formula provided in Section 4(b) of the VRA is unconstitutional.  Shelby Cnty., 570 

U.S. ___, 133 S. Ct. 2612 (2013).6  While Plaintiffs lament the Shelby County decision and 

support legislative efforts to restore application of the VRA’s preclearance requirements, the 

current state of the law is that Virginia is no longer “covered” under Section 5.  As a result, 

Defendants simply cannot, as a matter of well-settled law, rely on compliance with that provision 

as a compelling state interest.   

 Defendants’ and Intervenors’ vehement argument that Shelby County has no effect on the 

constitutionality of CD 3 is belied by their failure to cite any case law to that effect.  Indeed, 

Defendants’ argument on this point is limited to two paragraphs, without any case cite 

whatsoever, arguing simply that it is “dispositive” that Virginia was required to comply with 

Section 5 when it redrew the boundaries of CD 3.  Defs.’ Br. 13.  Intervenors, meanwhile, rely 

                                                 
6 Intervenors mistakenly assert that “five Justices invalidated Section 5 in 2013.”  Intervenors’ 
Br. 2.  In fact, the Court expressly stated: “We issue no holding on § 5 itself, only on the 
coverage formula. Congress may draft another formula based on current conditions.”  133 S. Ct. 
at 2631. 
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simply upon the “self-evident truism that a constitutional law cannot be struck down as 

unconstitutional.”  Intervenors’ Br. 14. 

 Defendants’ and Intervenors’ unsupported assumption that the compelling interest inquiry 

ends as of enactment of a districting plan, however, ignores the well-established case law holding 

that changes in the legal landscape can render a law unconstitutional even if it would have 

survived strict scrutiny at some point in the past.   

a. A Court May Order Mid-Decennial Redistricting in Light of 
Intervening Supreme Court Decisions 

 In Reynolds v. Sims, 377 U.S. 533, 579 (1964), the Supreme Court read the Equal 

Protection Clause to impose the one-person, one-vote rule on state legislative reapportionment, 

holding that “the overriding objective must be substantial equality of population among the 

various districts, so that the vote of any citizen is approximately equal in weight to that of any 

other citizen in the State.”  The Court refined this “substantial equality” standard in a deluge of 

redistricting cases decided on the heels of Reynolds.  See, e.g., Kirkpatrick v. Preisler, 394 U.S. 

526 (1969); Wells v. Rockefeller, 394 U.S. 542 (1969); Swann v. Adams, 385 U.S. 440 (1967). 

 In Whitcomb v. Chavis, 403 U.S. 124, 162-63 (1971), the Court affirmed an order 

requiring the Indiana General Assembly to redistrict based on population inequalities.  The Court 

flatly rejected the State’s argument that a federal court had already approved the districting 

scheme in 1965 and it could not be compelled to redistrict again before the next census:   

Here, the District Court did not order reapportionment as a result of population 
shifts since the 1965 Stout decision, but only because the disparities among 
districts which were thought to be permissible at the time of that decision had 
been shown by intervening decisions of this Court to be excessive. 

 
Id. at 163.  Thus, while a court may not order mid-decennial redistricting based on population 

shifts alone, , redistricting may be required when “intervening decisions of [the Supreme] Court” 
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establish that a current plan is no longer valid.  Id. See also Jackson v. DeSoto Parish Sch. Bd., 

585 F.2d 726, 729 (5th Cir. 1978) (“A challenge to the constitutionality of a court-ordered 

reapportionment plan is not . . . precluded by principles of res judicata or collateral estoppel.  It 

has long been established that res judicata is no defense where, between the first and second 

suits, there has been an intervening change in the law or modification of significant facts creating 

new legal conditions. . . . This court has thus been unwilling to bar subsequent challenges to 

reapportionment schemes, seemingly constitutional when instituted by the court, but apparently 

inadequate under the rapidly changing jurisprudence in this area.”); accord Moch v. East Baton 

Rouge Parish Sch. Bd., 548 F.2d 594, 598 (5th Cir. 1977).   

 Shelby County undoubtedly qualifies as a significant change in the law following the 

2012 Plan’s enactment.  This intervening decision undermines Virginia’s reliance on Section 5 as 

a compelling interest for its race-based districting decision and requires the Court to determine 

the merits of Plaintiffs’ claim accordingly. 

b. Under the First Amendment, a Law Fails Strict Scrutiny Where an 
Intervening Supreme Court Decision Finds the Interest Asserted No 
Longer Compelling 

 Federal courts’ campaign finance jurisprudence provides, by analogy, additional support 

for this dynamic conception of strict scrutiny.  Under the First Amendment, strict scrutiny applies 

to laws that burden pure speech, such as limitations on campaign expenditures.  See Citizens 

United v. FEC, 558 U.S. 310, 340 (2010).  The standard is the same as under the Equal 

Protection Clause: a law can survive strict scrutiny if it “furthers a compelling interest and is 

narrowly tailored to achieve that interest.”  FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 464 

(2007).  Where a law only indirectly burdens speech (e.g., limits on contributions rather than 

expenditures), the Court applies heightened scrutiny, asking whether it is “‘closely drawn’ to 
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serve a ‘sufficiently important interest.’” Davis v. FEC, 554 U.S. 724, 740, n.7 (2008) (quoting 

McConnell v. FEC, 540 U.S. 93, 136 (2003), overruled on other grounds by Citizens United, 558 

U.S. 310).     

 Citizens United struck down a provision of the Federal Election Campaign Act (“FECA”) 

that barred corporations and unions from making independent expenditures for certain political 

ads.  See 558 U.S. at 365-66.  The Court held that the ban was not justified by the government’s 

asserted interests in, among others, (1) preventing corruption or the appearance of corruption in 

the form of buying “influence over or access to elected officials,” (i.e., non-quid pro quo 

corruption), id. at 359, and (2) preventing aggregations of wealth from drowning out the speech 

of others (the “antidistortion” interest).  In so holding, the Court overruled two prior decisions 

that had recognized these interests as compelling.  Id. at 365.  

 Shortly after Citizens United, two circuits found that that decision vitiated these two 

interests as applied outside the expenditure context—specifically, to laws limiting contributions 

to independent groups.  In SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010), the D.C. 

Circuit invalidated FECA’s contribution limits as applied to certain independent political 

associations.  The unanimous en banc court reasoned, “Given this precedent [of Citizens United], 

the only interest we may evaluate to determine whether the government can justify contribution 

limits . . . is the government’s anticorruption interest.”  Id. at 692.  The Court found the quid pro 

quo corruption interest inapplicable to contributions to independent groups. 

 Likewise, in Long Beach Area Chamber of Commerce v. City of Long Beach, 603 F.3d 

684 (9th Cir. 2010), the Ninth Circuit invalidated a city ordinance limiting contributions to “any 

person” making independent expenditures supporting or opposing a candidate.  The court 

rejected the city’s asserted anti-distortion rationale, noting that “the Supreme Court has overruled 
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Austin and explicitly rejected the ‘anti-distortion rationale’ upon which it rested.”  Id. at 693.  

The court also rejected reliance on the “broader definition of ‘corruption,’” noting that Citizens 

United cabined that interest to apply only to quid pro quo corruption.  Id. at 695 n.5. 

 Citizens United and its aftermath illustrate the dynamic quality of strict scrutiny:  At Time 

1, the government enacts measures advancing interests that qualify as compelling under the 

governing law.  At Time 2, the Supreme Court overrules the governing law, rendering the 

interests non-compelling.  At Time 3, courts strike down the measures because they no longer 

advance compelling interests.  Based on this analogous authority, Defendants’ and Intervenors’ 

unsupported assertion that Shelby County cannot undo a state’s compelling interest fails as a 

matter of law.  

  c. Intervenors Mischaracterize Plaintiffs’ Claim 

 Intervenors grossly mischaracterize the basis of Plaintiffs’ racial gerrymandering claim 

and, as a result, their attempt to defeat that claim wanders far afield.   

 First, Intervenors incorrectly suggest that Plaintiffs’ claim is one of discriminatory intent.  

Intervenors’ Br. 11, 17-18.  But Plaintiffs need not allege or prove that the General Assembly 

was motivated by a desire to disadvantage minority voters:   

Shaw recognized a claim analytically distinct from a vote dilution claim.  Whereas 
a vote dilution claim alleges that the State has enacted a particular voting scheme 
as a purposeful device to minimize or cancel out the voting potential of racial or 
ethnic minorities, an action disadvantaging voters of a particular race, the essence 
of the equal protection claim recognized in Shaw is that the State has used race as 
a basis for separating voters into districts. 

 
Miller, 515 U.S. at 911 (internal quotation marks and citations omitted).  Plaintiffs need only 

show “that race was the predominant factor motivating the legislature’s decision to place a 
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significant number of voters within or without a particular district.”  Id. at 916. Thus, the General 

Assembly’s purported intent to comply with Section 5 can form the basis of a racial gerrymander. 

 Second, Intervenors miss the mark by arguing that Shelby County could not have 

“influenced the legislature’s purpose when it acted.”  Intervenors’ Br. 14 (emphasis in original).  

Plaintiffs do not contend that Shelby County changed or even informed the General Assembly’s 

actual motivation for adopting CD 3 in 2012.  Rather, Plaintiffs contend that, as a result of 

Shelby County, Defendants may no longer rely on Section 5 as a compelling interest justifying 

their admitted purpose in 2012:  to divide voters between CD 3 and other districts based on racial 

grounds.  In other words, Virginia’s motive has not changed, but the constitutionality of its 

actions has. 

 Intervenors’ misunderstanding is laid bare in a single sentence of their brief: “Since this 

action complied with the Constitution because it was motivated by the non-racial -- indeed, 

compelling -- purpose of Section 5 compliance, the redistricting law does not constitute a 

constitutional violation and therefore cannot be altered or overturned by a federal court.”  

Intervenors’ Br. 14 (emphasis added).  Intervenors fail to recognize that a state’s manipulation of 

minority populations in purported compliance with Section 5 is, by definition, a racial purpose.  

The burden Defendants (and Intervenors) bear is to prove that Virginia can continue to rely on 

Section 5 in the face of Shelby County to justify its predominant use of race to draw CD 3.  

Intervenors’ argument that the General Assembly’s original motivation has not changed is, 

therefore, of no moment.  

 In short, Intervenors have initiated summary judgment proceedings against the wrong 

case.  Intervenors may not imagine a legal theory that finds no basis in Plaintiffs’ pleadings and 
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then seek summary judgment on their manufactured argument.  For this reason alone, summary 

judgment is inappropriate here.  

2. Defendants and Intervenors Have Failed to Carry Their Burden 

But even if Section 5 remains a compelling interest, there is another legal reason for 

denying the motions -- Defendants have not even attempted to show that they can satisfy their 

burden to prove that CD 3 was narrowly tailored to achieve that interest.  Shaw II, 517 U.S. at 

908; Miller, 515 U.S. at 920; Bush, 517 U.S. at 976.   

Intervenors improperly base their motion on Plaintiffs’ alleged “concession” that the 

General Assembly “acted constitutionally when it enacted the current congressional district 

map.”  Intervenors’ Br. 1.  It is true that the Supreme Court has assumed, without deciding, that 

VRA compliance can be a compelling state interest.  Bush, 517 U.S. at 977.  And it is true that if 

Shelby County did not undermine Virginia’s reliance on Section 5, Section 5 could in fact be a 

compelling interest.  But Plaintiffs do not concede that the 2012 Plan is constitutional.  On the 

contrary, Plaintiffs’ Complaint specifically alleges: “Even if there were a compelling state 

interest to create and maintain [CD 3] with race as the predominant factor, [CD 3] is not 

narrowly tailored to achieve that interest.”  Compl. ¶ 45.   

The Supreme Court has explicitly rejected the contention that a state can justify its race-

based redistricting by simply averring to the need for VRA compliance.  Miller, 515 U.S. at 922.  

Instead, it has held that:  

When a state governmental entity seeks to justify race-based remedies to cure the 
effects of past discrimination, we do not accept the government’s mere assertion 
that the remedial action is required. Rather, we insist on a strong basis in evidence 
of the harm being remedied. 
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Id.  Nor does VRA compliance necessarily shield a plan from challenge.  Shaw I, 509 U.S. at 654 

(“[T]he Voting Rights Act and our case law makes clear that a reapportionment plan that satisfies 

§ 5 still may be enjoined as unconstitutional.”).  In fact, the Court has consistently struck down 

plans that were not narrowly tailored to achieve VRA compliance.  See, e.g., Bush, 517 U.S. at 

983 (finding Texas “went beyond what was reasonably necessary to avoid retrogression”) 

(internal quotation marks and citation omitted); Shaw II, 517 U.S. at 910-18 (concluding that 

districts were not narrowly tailored to comply with the VRA); see also Miller, 515 U.S. at 921 

(rejecting districts as unconstitutional where not required under a correct reading of the VRA).   

Thus, even if Defendants could show that CD 3 was drawn to comply with Section 5 -- 

and this Court determined that was and remains a valid compelling interest for subjugating 

traditional redistricting criteria to considerations of race -- Defendants must show that the 

General Assembly did not go “beyond what was reasonably necessary” to achieve that 

compliance to defeat Plaintiffs’ racial gerrymandering claim.  Bush, 517 U.S. at 983.  But neither 

motion even attempts to make this showing.  Instead, Defendants merely assert that the 2012 plan 

“complied with the requirements of Section 5 by maintaining Virginia’s only majority-minority 

district” and “further ensured that [Virginia] did not retrogress under Section 5 by retaining 

minority strength in the redrawn [CD 3] comparable to the minority strength of the previous [CD 

3].”  Defs.’ Br. 12-13; see also Intervenors’ Br. 17 (“[CD] 3 indisputably satisfies Shaw because 

the General Assembly had a strong basis in evidence to conclude that it had to be maintained as a 

majority-black district.”).  They offer no expert testimony to demonstrate that any BVAP less 

than 56.3% would have led to “retrogression in the position of racial minorities with respect to 

their effective exercise of the electoral franchise.”  Beer, 425 U.S. at 141.  They point to no 

evidence that the General Assembly even analyzed (let alone retained an expert to analyze) how 
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high the BVAP of CD 3 must be to provide minorities an ability to elect their candidates of 

choice.  Indeed, they make no effort to explain why they believe Section 5 required the General 

Assembly to increase the BVAP in CD 3 by over three percentage points.  See Moon, 952 F. 

Supp. at 1150 (“There is simply no evidence that the Legislature took any steps to narrowly tailor 

[CD 3], nor has it produced enough evidence of a compelling government interest.”).  Cf. 

Prejean, 227 F.3d at 518 (“Narrow tailoring demands an explanation that the district chosen 

entails the least race-conscious measure needed to remedy a violation.”). Nor do Defendants 

make any effort to defend CD 3 as justified by compliance with Section 2 of the VRA, much less 

demonstrate that the General Assembly had a “strong basis in evidence” for concluding that race-

based redistricting was necessary and that CD 3 did not “subordinate traditional districting 

principles to race substantially more than is ‘reasonably necessary’ to avoid” liability, as required 

by the case law.  Bush, 517 U.S. at 979.  See also Miller, 515 U.S. at 921-22.  

In sum, because Defendants and Intervenors have not even attempted to satisfy their 

burden to demonstrate narrow tailoring, summary judgment must be denied.   

D. PLAINTIFFS NEED NOT PROVIDE AN ALTERNATIVE MAP AT THIS STAGE 

 As Plaintiffs previously explained in their reply brief on the question of available 

remedies, Intervenors’ assertion that Plaintiffs are required to submit an alternative map at this 

stage confuses Plaintiffs’ claims of racial gerrymandering with a claim brought under Section 2 

of the VRA.  Pls.’ Remedy Reply Br. 2 (Dkt. #34).  Again, Plaintiffs do not make a Section 2 

claim -- they allege that CD 3 was an unconstitutional racial gerrymander and the cases that 

govern Plaintiffs’ burden do not require Plaintiffs to adduce an alternative map to succeed.  

Plaintiffs need only demonstrate that racial considerations predominated the General Assembly’s 

reapportionment of CD 3.  Once Plaintiffs demonstrate their ability to make this showing -- 
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which, based on the evidence summarized, they clearly have done -- the burden shifts to 

Defendants to satisfy strict scrutiny by demonstrating that (1) Virginia had a compelling interest 

in using race as a predominant factor, and (2) the use of race was narrowly tailored to meet that 

interest.  Bush, 517 U.S. at 976.   

 None of the cases cited by Intervenors in either their remedy brief or their summary 

judgment motion actually support their argument that, to succeed on their racial gerrymander 

claim, Plaintiffs must offer an alternative map.  To the contrary, in Miller, the Court affirmed the 

lower court’s conclusion that plaintiffs had successfully carried their burden and demonstrated 

that the challenged district was a racial gerrymander based on (1) the shape of the district, (2) 

relevant racial demographics, and (3) evidence of motivation from pre-clearance documents -- 

not on any alternative map proffered by the plaintiffs.  515 U.S. at 917-19.    

 Moreover, Intervenors’ argument in this regard seems to assume that, if the 2012 Plan 

was drawn to comply with Section 5 or was precleared by DOJ, Plaintiffs cannot succeed on their 

claim.  See Intervenors’ Br. 21 (“Plaintiffs do not point to an alternative plan that . . . comports 

with Plaintiffs’ notion of constitutional requirements . . . presumably because all such plans were 

drawn to comply with Section 5.  [DOJ], moreover exhaustively examined all of those plans . . . 

and it determined . . . that the Enacted Plan was free of any discriminatory purpose.”) (emphasis 

in original) (internal citations and quotation marks omitted).   

 But that is not the law.  Indeed, virtually every racial gerrymandering case involves a plan 

that was pre-cleared by DOJ.  See, e.g., Miller, 515 U.S. at 909, 918; Moon, 952 F. Supp. at 

1144.  That’s  hardly surprising, given that DOJ considered a different question in preclearance 

than courts tasked with determining whether a plan or district is an unconstitutional racial 

gerrymander.  Pre-clearance asked specifically whether a proposed change to a covered 
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jurisdiction’s voting laws had a “discriminatory purpose,” 42 U.S.C. 1973c(c); a racial 

gerrymandering claim considers whether the legislature subordinated traditional districting 

standards to impermissible racial considerations.   Defendants’ efforts to conflate the two 

inquiries should be rejected. 

 Intervenors’ assertion that “Plaintiffs seek to mount an attack on virtually all districts,” 

Intervenors’ Br. 23 (emphasis in original), is similarly untethered to reality.  Intervenors cite the 

section of Plaintiffs’ reply brief discussing available remedies that directly responded to 

Intervenors’ reliance on Upham v. Seamon, 456 U.S. 37 (1982), and clarified that there is the 

“potential” that the impact could be “more wide reaching” than CD 3, making Upham 

inapplicable.  Pls.’ Remedy Reply 12.  Intervenors’ apparent hysteria in response is unwarranted 

and makes too much of this discussion.  Finally, Intervenors’ assertion that “Plaintiffs have 

provided no clue” as to which districts could be affected by a finding that CD 3 was racially 

gerrymandered is inaccurate.  Dr. McDonald’s expert report discusses in detail the population 

exchanges with neighboring districts that the General Assembly made to unconstitutionally 

maximize the Black population in the current CD 3.  See McDonald Report at 12-25.   

V. CONCLUSION 

For all of the foregoing reasons, the Court should deny Defendants’ and Intervenors’ 

Motions for Summary Judgment. 
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DECLARATION OF JOHN K. ROCHE 

 
 

 I, John K. Roche, state that I have personal knowledge of the matters set forth in this 

declaration and, if sworn as a witness, would testify as follows: 

1. I am counsel at the firm of Perkins Coie LLP and admitted to practice in the 

Eastern District of Virginia.   

2. A true and correct copy of the document titled “House of Delegates Privileges 

and Elections Committee Public Hearing in Re: Redistricting,” dated January 11, 2012,  
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has been attached as Exhibit A.  This document was produced by the Virginia Division of 

Legislative Services in response to a public records request.  

3. A true and correct copy of the document titled “2012 Session: HB 251 

Congressional districts; changes in boundaries” has been attached as Exhibit B.  

This document was copied from Virginia’s Legislative Information System website, 

specifically http://lis.virginia.gov/cgibin/legp604.exe?ses=121&typ=bil&val=hb251. 

4. A true and correct copy of the document excerpt titled “Submission under 

Section 5 of the Voting Rights Act: Ch. 6, 1991 Va. Acts (Special Session II), Redistricting 

U.S. Congressional Seats Allocated to Virginia,” dated December 20, 1991, has been 

attached as Exhibit C.  This document was produced by the Virginia Division of Legislative 

Services in response to a public records request.  

5. A true and correct copy of excerpts of the “Submission under Section 5 of the 

Voting Rights Act, Ch. 1, 1998 Va. Acts, Redistricting U.S. Congressional Seats,” dated 

February 13, 1998, has been attached as Exhibit D.  This document was produced by the 

Virginia Division of Legislative Services in response to a public records request.  

6. A true and correct copy of the document titled “Legislative History of 2012 

Virginia Congressional District Plan” has been attached as Exhibit E.  This document was 

copied from the Virginia Division of Legislative Service’s redistricting website, specifically 

http://redistricting.dls.virginia.gov/2010/Data/Ref/DOJSubmission2012/Attachment_17_con

g.pdf.   

7. Exhibit F is a true and correct copy of the video of the floor session for the 

Virginia House of Delegates held on April 12, 2011.  Exhibit F also contains transcriptions of 

certain statements made by legislators during the April 12 session.  The videos were 

Case 3:13-cv-00678-REP-LO-AD   Document 42-1   Filed 12/31/13   Page 2 of 5 PageID# 752

http://lis.virginia.gov/cgibin/legp604.exe?ses=121&typ=bil&val=hb251
http://redistricting.dls.virginia.gov/2010/Data/Ref/DOJSubmission2012/Attachment_17_cong.pdf
http://redistricting.dls.virginia.gov/2010/Data/Ref/DOJSubmission2012/Attachment_17_cong.pdf


3 
 

produced by the Clerk of the House of Delegates in response to public records requests.  I am 

informed and believe the transcription of the quoted portions of the videos is accurate.  

Copies of the video are being served on each Judge’s chambers and counsel for Defendants 

and Intervenors.  The e-filed version of the exhibit is a copy of the cover of the DVD that is 

being served, together with the transcriptions.   

8. A true and correct copy of the document titled “The Committee on Privileges 

and Elections Public Meeting,” dated April 11, 2011, has been attached as Exhibit G.  This 

document was copied from the Virginia Division of Legislative Service’s redistricting 

website, specifically 

http://redistricting.dls.virginia.gov/2010/Data/Public%20Hearings/House/041111_HouseP&

E_mtg_transcript.pdf. 

 
I declare under penalty of perjury that the foregoing statements are true and 

correct. 

 
Executed this 31st day of December, 2013, at Washington D.C. 

      _____/s/__________________________ 
       John K. Roche (VSB # 68594) 

      Perkins Coie LLP 
      700 13th St. N.W., Suite 600 
      Washington, D.C. 20005-3960 
      Phone: (202) 434-1627 
      Fax: (202) 654-9106 
      Email: JRoche@perkinscoie.com 
 
      Attorney for Plaintiffs  
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         1

         2

         3                     HOUSE OF DELEGATES

         4             PRIVILEGES AND ELECTIONS COMMITTEE

         5             PUBLIC HEARING IN RE: REDISTRICTING

         6

         7

         8

         9

        10

        11

        12

        13

        14
                             State Capital Building
        15                        House Room 1
                               Richmond, Virginia
        16

        17

        18                      January 11, 2012
                                    1:30 p.m.
        19

        20

        21

        22

        23

        24                   CAPITOL REPORTING, INC.
                                  P.O. Box 959
        25               Mechanicsville, Virginia 23111
                             Tel. No. (804) 788-4917

                              CAPITOL REPORTING, INC.
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         1   APPEARANCES:

         2

         3   COMMITTEE MEMBERS:

         4   Mark L. Cole - Chairman

         5   Rosalyn R. Dance

         6   Lacey E. Putney

         7   S. Chris Jones

         8   A.T. Howell

         9   J. H. Miller

        10   David B. Albo

        11   Riley E. Ingram

        12   John N. O'Bannon, III

        13   Robert B. Bell

        14   R. Steven Landes

        15   Timothy D. Hugo

        16   David I. Ramadan

        17   Margaret B. Ransone

        18   Israel D. O'Quinn

        19   Kenneth C. Alexander

        20   Mark D. Sickles

        21   Lionell Spruill, Jr.

        22

        23

        24

        25

                              CAPITOL REPORTING, INC.
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         1

         2                 DELEGATE COLE:  I'll call the committee

         3   to order.  There's two purposes for this meeting.  One

         4   is consider redistricting legislation for the

         5   congressional seats, and also since this is our first

         6   meeting of the session, just to get some inputs

         7   regarding committee, subcommittee assignments.  I was

         8   planning on meeting on Friday for that purpose but

         9   since we are meeting now there will not be a committee

        10   meeting on Friday morning.

        11                 First just a couple of administrative

        12   items:  One, I anticipate having the same subcommittees

        13   as last year, so if you have any preferences regarding

        14   subcommittee assignments, please send me an e-mail

        15   letting me know what subcommittees you want to be

        16   assigned to.  I can't make promises, but I will do my

        17   best to satisfy any concerns.  The election

        18   subcommittee normally has the heaviest workload so I

        19   reserve the right to send elections type bills to other

        20   subcommittees if I think the election subcommittee is

        21   overloaded.  But other than that, please let me know.

        22                 Also I'd like to point out to the members

        23   of the committee House Bill 259.  I encourage everybody

        24   to take a look at House Bill 259.  I'm patroning that

        25   bill.  That bill is making technical adjustments to the

                              CAPITOL REPORTING, INC.
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         1   House of Delegates districts.  It's based on input from

         2   general registrars.  I sent a letter out to all the

         3   general registrars throughout the state a couple months

         4   ago asking if they had any recommended changes to the

         5   districts to try to do away with split precincts and

         6   things like that, so that House Bill 259 is,

         7   incorporates their inputs, does not incorporate any

         8   inputs from the members, so I'd encourage you to take a

         9   look at that.

        10                 Delegate Albo.

        11                 DELEGATE ALBO:  I looked the bill up, and

        12   it's basically a recitation of the census blocks, so

        13   the only way a person can understand it is if it had

        14   been reduced to some kind of map or something.

        15                 DELEGATE COLE:  Okay.  We can get a

        16   summary out.

        17                 MR. AUSTIN:  Now that the bill is

        18   introduced we can go ahead and make that public on the

        19   General Assembly's redistricting web site.

        20                 DELEGATE COLE:  Okay.

        21                 MR. AUSTIN:  If you have individual

        22   questions we can help you look at your district or of

        23   the districts.

        24                 DELEGATE ALBO:  I memorized all my census

        25   blocks, but I was wondering if you guys might not have

                              CAPITOL REPORTING, INC.
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         1   done that.

         2                 DELEGATE BELL:  Mr. Chair?

         3                 DELEGATE COLE:  Yes?

         4                 DELEGATE BELL:  My local registrar asked

         5   about this issue, asked if there would be limits to the

         6   1 percent deviation, whether that is no longer a

         7   limiting factor.

         8                 DELEGATE COLE:  Yes, that is a factor.

         9   As you are aware of, last year the committee adopted

        10   guidelines for the redistricting, and one of them was

        11   no more than 1 percent plus or minus deviation from the

        12   standard population.  That still applies to any

        13   adjustments to the districts.  And some, I will comment

        14   in case you hear from your registrar that some of their

        15   inputs were not included in the bill.  Some of the

        16   inputs that we did get from the registrars exceeded the

        17   1 percent deviation and those were not included in the

        18   legislation.

        19                 All right, now on to business.  We have

        20   one bill before us today and Delegate Bell is the

        21   patron of that bill.  What's the bill number?

        22                 DELEGATE BELL:  Mr. Chairman, it's House

        23   Bill 251.

        24                 DELEGATE COLE:  Okay.  Delegate Bell,

        25   would you like to present your bill?

                              CAPITOL REPORTING, INC.
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         1                 DELEGATE BELL:  Mr. Chairman, with your

         2   permission I'll present it from my seat.

         3                 This is not a new bill.  For the new

         4   members I'll walk through what it is and what it does.

         5   As everyone knows, there's a decennial census in the

         6   entire United States, and once the decennial census is

         7   done, we are required to redraw the congressional maps

         8   to reflect the new numbers.  Some districts are too

         9   big, some districts are too small.

        10                 Last year my predecessor, Delegate Janis,

        11   worked with Congress in Washington to construct a map

        12   which is before you.  This is the identical map to what

        13   was passed as the engrossed bill last year, so the

        14   members from last year, there are no changes to it, and

        15   I would pass out to this committee there were 2

        16   dissenting votes and they changed their votes after the

        17   amendments on the floor, so all the members currently

        18   sitting on this committee voted on this bill before.

        19                 For the new members when you look at the

        20   map, it does several things.  It preserves the core of

        21   the existing congressional districts, it complies with

        22   the rule of one man one vote.  Let us emphasize that

        23   the federal elections that there's no 1 percent or

        24   2 percent or 5 percent deviation, it has to literally

        25   be one person one vote, so it does comply with the one

                              CAPITOL REPORTING, INC.
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         1   person one vote, it complies with other federal

         2   statutes, most importantly the Voting Rights Act, and

         3   it has been individual members who were consulted with

         4   and approved their individual districts.  Now they were

         5   not shown the entire map at the time as I understand it

         6   but at the time they approved their individual

         7   districts.

         8                 So with that, Mr. Chairman, I present the

         9   bill for your approval.  Thank you.

        10                 DELEGATE COLE:  House Bill 251 is before

        11   us and every member should have a copy of it in front

        12   of them.  Are there any questions of the patron from

        13   committee members?

        14                 Delegate Sickles.

        15                 DELEGATE SICKLES:  Mr. Chairman, could

        16   you tell me the percentage of minority vote in the

        17   before existing in the third congressional district and

        18   then what it was before and what the 2 make it?

        19                 DELEGATE COLE:  Talking about the third

        20   district?

        21                 DELEGATE SICKLES:  Third district.

        22                 DELEGATE COLE:  Delegate Bell?

        23                 DELEGATE BELL:  Make sure I understand

        24   the gentleman.  The current third lines using the 2010

        25   census is 53.1 percent voting age population which is
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         1   the metric that they use, it's not the total

         2   population, it's voting age population, and the lines

         3   as drawn on the redrawn third with the 2010 census

         4   numbers is 56.3.

         5                 DELEGATE COLE:  Delegate Alexander?

         6                 DELEGATE ALEXANDER:  Delegate Bell, this

         7   bill is identical to what we passed in 2011, is that

         8   correct?

         9                 DELEGATE BELL:  Yes.  If you recall it

        10   was one minor amendment on the floor which I actually

        11   think was suggested by the gentleman and his neighbor,

        12   Mr. Howell, but with that, this is identical to as it

        13   passed the floor, yes, sir.

        14                 DELEGATE ALEXANDER:  This bill was also

        15   cleared by the U.S. Justice Department, is that

        16   correct?  Has to go to the Justice Department?

        17                 DELEGATE BELL:  Will have to go.  The

        18   preclearance, they don't do anything until we give them

        19   something to work on, but we have not yet.  As you know

        20   last year ended without us reaching a bill that passed

        21   the House and Senate so we have not sent anything to

        22   them yet.

        23                 DELEGATE COLE:  Are there any other

        24   questions?  Delegate Miller.

        25                 DELEGATE MILLER:  I'm probably not
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         1   reading this correctly, may be left off by staff, on

         2   the sheet, pages given for absolute numbers in each

         3   district, for district 10 on page 16 going to page 17,

         4   we start each district with the cities and the

         5   counties.  Am I just reading this wrong?  I don't find

         6   Fairfax in there.  We have Clarke, Frederick, Loudoun,

         7   Manassas, Manassas Park, and Winchester.

         8                 DELEGATE ALEXANDER:  It's not an

         9   accident.

        10                 DELEGATE BELL:  Those are not full

        11   counties, then you see right below that, it's been

        12   broken up, Fairfax is only part of Fairfax and so

        13   forth.

        14                 DELEGATE MILLER:  So break out, okay, I

        15   understand.

        16                 DELEGATE BELL:  Partial but it has the

        17   full counties for the first 2, 3 --

        18                 DELEGATE MILLER:  I got it.  All right, I

        19   knew there'd be an explanation.

        20                 DELEGATE COLE:  Any other questions?

        21   Delegate Dance?

        22                 DELEGATE DANCE:  And Petersburg is in one

        23   district?

        24                 DELEGATE BELL:  I believe Petersburg is

        25   in, to answer the gentle lady, Petersburg is in the
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         1   third district and the entire is kept all in one place

         2   so it is listed at the very first beginning of the

         3   third district which is on page 3.

         4                 DELEGATE COLE:  Any questions of

         5   committee members?

         6                 NOTE:  Motion made to report and

         7             seconded.

         8                 DELEGATE COLE:  There is a motion and

         9   second to report.  Before I hold a vote on it I want to

        10   invite any members of the public if they wish to speak

        11   on the legislation.  Are there any members of the

        12   public who wish to speak on the legislation?  Seeing

        13   none, all right, we have a motion duly made and

        14   seconded before us to report House Bill 251.  Is there

        15   any discussion?

        16                 Delegate Sickles.

        17                 DELEGATE SICKLES:  I honestly do not

        18   remember voting for this.  The last time I'm pretty

        19   sure I voted against it on the floor, and I was

        20   surprised to hear Delegate Bell say that everyone voted

        21   for it because there was an alternative that I think is

        22   much better the Senate passed and --

        23                 DELEGATE BELL:  Mr. Chair, may I correct,

        24   I see that in fact Delegate Sickles did not vote, I

        25   apologize.  I looked at the nays and I did not see your
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         1   name.  Hugo, Gilbert, and Sickles did not vote in

         2   committee the last time it came through so I stand

         3   corrected.

         4                 DELEGATE SICKLES:  That was not on

         5   purpose, Mr. Chairman.  I must not have been there.  I

         6   would have voted no.

         7                 DELEGATE COLE:  All right, any other

         8   discussion?  All right, no more discussion.  The clerk

         9   will call the role.

        10                 THE CLERK:  Putney (aye), Ingram (aye),

        11   Jones (aye), Albo (aye), Cosgrove (not present),

        12   O'Bannon (aye), Bell (aye), Miller (aye), Landes (aye)

        13   Hugo (aye), Cox (not present), Ramadan (aye) Ransone

        14   (aye), O'Quinn (aye), Scott (not present), Alexander

        15   (aye), Joannou (not present), Sickles (no), Howell

        16   (aye), Dance (aye), Spruill (no), Cole (aye).

        17                 DELEGATE COLE:  The bill is reported 16

        18   to 2.

        19                 All right, again I'd like to remind

        20   members I will be making some committee assignments and

        21   we'll be referring bills to subcommittee either by

        22   e-mail -- we won't be meeting on Friday.  If you have

        23   preferences on subcommittee assignments, please let me

        24   know.

        25                 The committee is adjourned.
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         1

         2

         3                CERTIFICATE OF COURT REPORTER

         4

         5        I, Lynn Aligood, hereby certify that I was the

         6   Court Reporter for the public hearing conducted by

         7   the House Privileges and Elections Redistricting

         8   Committee.

         9        I further certify that the foregoing transcript

        10   is a true and accurate record of the hearing to

        11   the best of my ability.

        12        Given under my hand this 14th day of January

        13   2012.

        14

        15

        16

        17                       _________________________________
                                 Lynn Aligood, Court Reporter
        18

        19

        20

        21

        22

        23

        24

        25
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Introduced by: Robert B. Bell | all patrons   ...    notes | add to my profiles

SUMMARY AS INTRODUCED:

Congressional districts. Redraws the boundaries of the 11 congressional districts. 

FULL TEXT
01/10/12  House: Prefiled and ordered printed; offered 01/11/12 12103488D pdf

01/23/12  House: Bill text as passed House and Senate (HB251ER) pdf

01/25/12  Governor: Acts of Assembly Chapter text (CHAP0001) pdf

HISTORY
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Attachment 17 

LEGISLATIVE HISTORY OF 
2012 VIRGINIA CONGRESSIONAL DISTRICT PLAN 

This Attachment provides a chronology that identifies the events, legislative 

actions, and proposals resulting in the enactment of House Bill 251 as Chapter 1 of the 

2012 Acts of Assembly, signed by Governor Robett F. McDonnell on January 25. 2012, 

(hereafter Chapter l ). Chapter l contains the redistricting plan for the ll congressional 

seats apportioned to Virginia under the 2010 Census results. 

In 2005, the General Assembly began preparing for the decennial congressional 

and legislative reapportionment (commonly referred to as legislative redistricting) 

required by the Virginia Constitution, Article fl, Section 6. with the Commonwealth's 

pmticipation in Phases I and II of the Census Bureau's redistricting data program. The 

Division of Legislative Services was designated as the agency to coordinate with the 

Census Bureau and carry out the program. The Division operates under the general 

supervision of the Joint Reapportionment Committee. This bi-partisan committee 

represents the House of Delegates and Senate (Virginia Code §§ 30-263 through 30-265) 

and oversees preparations for redistricting. Participation in Phases I and II involved the 

review of census geography, the incorporation of Virginia's voting precincts in the 

Bureau's census geography, and the provision of 2010 Census redistricting data at the 

voting precinct level. 

The second major step in preparing for redistricting was to build a geographic 

infonnation system and acquire software to enhance the system used in 2001. A key 

component of the computer~based redistricting system was the website maintained by the 

Division of Legislative Services. The Division's redistricting website was begun in 2000 

and maintained throughout the decade. This website, 
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http:/.'redistricting.dls.vinrinia.gov/20 I 0/ was expanded for the 2011-20 12 redistricting 

process to include more sophisticated mapping options and a mechanism for the public to 

comment on plans as they were introduced and made public. The objective of the 

expanded website was to provide for the broadest and promptest dissemination of 

redistricting infonnation, population and election history data, interactive maps, and 

redistricting proposals as they were made public. Copies of public comments made on 

the website were routinely distributed to the Privileges and Elections Committees. 

Information available through the website to legislators and the public includes 

data on the cun·ent and proposed districts; interactive maps; statistical reports; block, 

precinct, locality, and district-level population data; and shape and block-assignment 

files. Notices of redistricting public hearings and transcripts of the hearings and 

Committee meetings are published on the redistricting website. The House and Senate 

Privileges and Elections Committees Redistricting Criteria resolutions and Drawing the 

Line, a publication created by the Division of Legislative Services about redistricting in 

Virginia, are also found on the website. In addition, there is a webpage that contains 

20 I 0 Census data, an explanation of file f01mats, and free data downloads. 

The Division's website was updated regularly. The events described m the 

following chronology were routinely posted on the website and available through the 

General Assembly's Legislative Information System (http://lis."\ irgini<J.gov/). The 

statistical reports for the congressional redistricting legislation considered by the General 

Assembly in its 2011 Special Session I and its 2012 Regular Session, were generated 

using 201 0 Census population data and the precinct boundaries that were included in the 

20 I 0 Census reports. 

2 
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The Division of Legislative Services, subject to oversight from the Joint 

Reapportionment Committee, participated in Phases I and II of the Census Bureau's 

redistricting program and began constructing the new computer redistricting system with 

funds appropriated in the state's biennial budgets. 

April!, 2010 

Census Day. 

August through December 2010 

Delegate Mark L. Cole of Fredericksburg annollnced on August 23, 2010, that the 

redistricting subcommittee of the House of Delegates Committee on Privileges and 

Elections was scheduling a series of six public hearings throughout the Commonwealth in 

preparation for the 20 II redistricting process with a goal of encouraging broad public 

input into the redistricting process. The six different public hearings took place in 

September, October, and December in Roanoke, Norfolk, Fairfax, Danville, Stafford, and 

Richmond. Transcripts of the hearings were made available on the Division's 

redistricting website and may be viewed in Attachment 15. 

In August 2010, the Division published the first issue of its redistricting 

newsletter, Drawing the Line 2011, with population estimates for the current districts and 

background information on the redistricting process. The newsletter was maited to 

members of the Virginia General Assembly and posted on the Division's website. In 

3 
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addition, all interested parties were provided notification by email with a link to the 

website. 

On Scptembe1· 16, 2010, Senator Janet Howell, Chair of the Senate Committee 

on Privileges and Elections announced a schedule of four public hearings in Roanoke, 

Herndon, Portsmouth, and Richmond in October, November, and December. Transcripts 

of the hearings were made available on the Division's redistricting website and may be 

viewed in Attachment I 5. 

In the late fall of 20 I 0, Christopher Newport University and the Public Mapping 

Project announced a 2011 Virginia College and University Legislative Redistricting 

Competition with a December 15, 2010, deadline to register. The Competition website 

was: http://www.varedistrictingcompetition.org/. Twelve colleges participated and 55 

plans were submitted by mid-March 2011 for state legislative and congressional districts. 

SB 5003 is one of the competition plans and was a first place winner in the Governor's 

Commission Division. It is a congressional redistricting plan and created by a William 

and Mary Law School team. It was introduced on April 7, 2011, by request by Senator J. 

C. Miller. 

On December 17, 2010, the Joint Reapportionment Committee met in Richmond 

and received an update from the Division of Legislative Services on its work with the 

Census Bureau and its preparations for the redistricting process. The Committee adopted 

a resolution directing staff to continue preparations for redistricting in 2011 and 

authorizing the Division to proceed with necessary steps to enter into contracts for a 

redistricting software application and the development of a website to provide public 

access to the process and allow public comments on proposed redistricting plans. 

4 
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Januarv and Februan' 2011 

The General Assembly met for the 2011 Regular Session from January 12 to 

February 27, 2011, and adopted House Bi!l 1507 (Ch. 3, 2011 Acts of Assembly) to 

move the usual June 14 primary date to August 23, 2011, and allow time for enactment 

and Section 5 Voting Rights Act review of the redistricting plans for the House of 

Delegates and Senate before the November 2011 elections for those bodies. The bill 

passed unanimously and took effect immediately upon passage on February 17, 2011, 

subject to Department of Justice review that was initiated February 24, 2011. DOJ sent 

their preclearance notification on March 22, 2011. 

On February 3, 2011, Virginia received the Public Law 94-171 redistricting data 

from the Census Bureau, and the Division posted the data on its website along with 

explanatory information. The Joint Reapportionment Committee met February 7 and 

23, 2011, for staff reports on its readiness to draw redistricting plans and provide for 

public access to and comments on plans. 

On February 25, 2011, Delegate M.K. Cox introduced House Joint Resolution 

No. 986 applying to the Govemor to call a redistricting special session to begin 

immediately upon adjournment of' the 2011 Regular Session. Both houses agreed and the 

resolution took effect February 26, 2011. The 2011 Regular Session adjourned on 

Sunday, February 27, 2011, and on that day the Governor issued his proclamation 

calling for the special session. The 2011 Special Session I convened February 27 and 

agreed to House Joint Resolution 5002 setting the ground rules for the Special Session. 

The Special Session then recessed until April 4, 2011, allowing time for public hearings 

and the drawing of plans. 

5 
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March and Apri12011 

The House and Senate Privileges and Elections Committees announced on March 

18, 20ll, that the committees would hold a series of eight joint public hearings around 

the Commonwealth on March 31, April 2, and April 4, 2011. Information on the public 

hearings and the 20 I 0 populations of the then current House of Delegates, Senate, and 

congressional plans were posted on the redistricting website and covered in the issue 

Number 2 of Drawing the Line 2011. Transcripts for the hearings are available on the 

website and in Attachment 15. 

On March 25, 2011, the House and Senate Committees on Privileges and 

Elections met separately in Richmond and each adopted a committee resolution setting 

out the criteria that the committee would follow in reviewing redistricting plans for the 

House of Delegates and Senate. The Senate Committee also adopted a resolution for 

criteria in reviewing congressional district plans. See attachment 4. This resolution was 

identical to the resolution adopted July 9, 2001, by both the House and Senate 

Committees on Privileges and Elections with one updated reference to court cases. The 

House Committee held extensive discussions on the criteria for redrawing House of 

Delegates districts and adjourned without taking up congressional redistricting criteria. 

The General Assembly placed its primary emphasis during April on the passage 

of redistricting plans for the House of Delegates and Senate in advance of the November 

2011 election. However, beginning April 6, 2011, members of the General Assembly 

began introducing bills to redraw congressional districts and releasing congressional 

district plans on the Division's redistricting website. 

6 
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Here is the chronology for the plans made public and for the various legislative 

actions taken on the congressional district plans. The parenthetical notes show the name 

of the plan as shown on the Division website. 

April6, 2011 Delegate Bill Janis introduced HB 5004 and it was referred to the House 

Committee on Privileges and Elections. (f-IB 5004- B. Janis); posted on website April 6, 

2011. 

April 7, 2011 Senator J.C. Miller introduced SB 5003, by request, and it was referred to 

the Senate Committee on Privileges and Elections. (SB 5003- J.Miller (William & Mary 

Plan)); posted April 8, 2011. No further action was taken on SB 5003. 

Aprilll, 2011 Senator Locke introduced SB 5004 and it was referred to the 

Senate Committee on Privileges and Elections. (SB 5004- M. Locke); posted April II, 

2011. No further action was taken on SB 5004. However, a later version of this plan was 

made public and subsequently placed in HB 5004 by a Senate Committee on Privileges 

and Elections substitute amendment for HB 5004. Sec, June 6 and 7, 2011, below. 

April 12, 2011 The House Committee on Privileges and Elections met, adopted 

one technical amendment to correct a Fairfax County precinct name, and repmted HB 

5004 with one amendment (17- 2, Delegates Alexander and Howell, A.T. voting nay). 

The House voted 71-23 later on Aprill2 to report J-IB 5004 with the Committee 

amendment and two amendments offered by Delegate Janis to reunite the Taylor 

Elementary School Precinct (213) of the City ofNorfolk in the Third Congressional 

Distt·ict. The House communicated the engrossed HB 5004 to the Senate where it was 

referred to the Senate Committee on Privileges and Elections. The Senate Committee 

repotied (9-6) a sttbstitute for HB 5004. 

7 
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April25 and 27,2011 The Senate met and recommitted HB 5004 to the Senate 

Committee on Privileges and Elections. 

May through December 2011 

June 6 through 9\2011 Senator Locke released a substitute for her SB 5004 (SB 

5004- M.Locke Substitute); posted June 6, 2011. On June 9, 2011, the Committee on 

Privileges and Elections adopted and reported (9-4) an idenLical substitute for HB 5004 

(HB 5004 Senate Committee StJbstitute (6/9111)), posted June 7, 2011. On June 9, the 

Senate passed the HB 5004 Committee Substitute (22-15). the House rejected the Senate 

substitute amendment, and J-IB 5004 was put into conference. 

The conference committee deadlocked. There was no further action taken on HB 

5004 in 20 II. 

January 2012 

Januar'Y 10\2012 Delegate Robert B. Bell pre filed HB 251, an exact duplicate of the 

2011 engrossed HB 5004 as it had passed the House of Delegates (20 12 l-18251 - Robert 

B. Bell); posted January II, 2012. 

January llj 2012 The 2011 Special Session adjourned sine die, and the General 

Assembly convened the 2012 Regular Session. The House Committee on Privileges and 

Elections met and Delegate Bell explained that HB 251 was the same as HB 5004 (20 II 

Special Session I) as it had passed the House in 2011. The Committee rep011ed HB 251 

by a vote of 19 - 3 (Delegates Scott, Sickles, and Spruill voting no). 

Senator Jill Vogel introduced SB 455, which was the same as HB 5004 as it had 

been introduced and was referred to the Senate Committee on Privileges and Elections. 

January 13, 2012 The House passed HB 251 by a vote of 74-21. 

8 
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January 16,2012 

Elections. 

January 17,2012 

Attachment 17 

HB 251 was referred to the Senate Committee on Privileges and 

The Senate Committee on Privileges and Elections rep01ted HB 

251 by a vote of 8· 7 and reported a substitute for SB 455 a! so by a vote of 8· 7 that 

conformed it to HB 251. 

January 20, 2012 The Senate passed HB 251 by a vote of20·19 and engrossed the 

substitute for SB 455. 

January 25,2012 Governor McDonnell signed HB 251. 

See attachments 3 and 5 for analyses of Chapter 1 of the 2012 Acts of Assembly and SB 

5004 (Special Session I, 2011 ). 

Dra fl D LS/mrs 

1/26112 

sprojects/redist/2012/submission ch 0 attachment 17 
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House of Delegates 2011 Floor Session Footage re. HB 5004 
Floor Sessions on 04-12-11 and 06-09-11 

Del. Janis’s Comments 

 

• 9:30 - 10:25 

Del. Armstrong: “Can the gentleman tell me what voting performance analysis did he 
conducted at the various congressional districts, particularly with regard to minority 
participation in the development of HB 5004? 

Del. Janis:  “I would say to the gentleman that one of the paramount concerns in the 
drafting of the Bill was the constitutional and federal law mandate under the Voting 
Rights Act that we not retrogress minority voting influence in the Third Congressional 
District.  And so we looked at the census data as to the current percentage of voting age 
African American population in the Third Congressional District and what that 
percentage would be in the proposed lines to ensure that the new lines that were drawn 
for the Third Congressional District would not retrogress in the sense that they would not 
have less percentage of voting age African American population under the proposed lines 
in 5004 that exist under the current lines under the current Congressional District.” 

 

• 12:04 - 12:34 

Del. Janis: “I would say to the gentleman that I’ve been advised by lawyers who practice 
election law.  That is not an area of law that I practice.  And also I have been consulting 
with lawyers who have looked at the lines as they are drawn in this plan and they believe 
that these lines as they are drawn are constitutionally permissible and comply with all 
federal mandates under existing federal law and are defensible in either through the 
Justice Department review or through any litigation that might result.  That these lines are 
constitutionally permissible and conform to all mandates of federal law.” 

 

• 13:11 - 13:45 

Del. Janis: “I would say to the gentleman that the lines for HB5004 were the product of 
recommendations received from all 11 congressmen, including Congressman Scott in the 
Third Congressional District; and based on the census data that came from the census 
bureau and took into consideration, very specifically, the census bureau data about the, 
which indicates the current percentage of voting age population of African Americans 
within the Third Congressional District lines, and also took as part of the analysis what 
the voting age population of African Americans would be under the proposed lines.” 
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• 13:57 - 14:33 

Del. Janis: “I would say to the gentleman that I have described the method we used and 
the analysis that we did of the data that we received from the Census Bureau and that it 
was, we took into account population shifts which required the Third Congressional 
District to gain in population by approximately 63,975 residents in order to meet the 
727,365 ideal congressional district benchmark, and also took into consideration the 
population data from the Census Bureau, specifically the population data involving 
voting age African American population.” 

 

• 14:40 - 15:13 

Del. Janis: “What I’ll say is this is my legislation.  I looked at this legislation.  I looked at 
the data. We looked at the recommendations of the congressional district.  We tried to 
reconcile, sometimes competing recommendations from various congressional members.  
We looked at the data from the Census Bureau.  We were very … I was most especially 
focused on making sure that the Third Congressional District did not retrogress in its 
minority voting influence.  This… These lines as they appear in 5004, in my opinion, 
meet the criteria that is mandated by the Justice Department.” 

 

• 23:40 - 24:18 

Del. Janis: “I would say to the gentleman that the criteria that I applied was that the 
Voting Rights Act mandates that there be no retrogression in minority voting influence in 
the Third Congressional District, which is the only majority-minority district in Virginia.  
So, what this bill attempts to do and what this plan, and what the lines in this plan do, is 
they comply with both the United States Constitution, the Constitution of Virginia and 
the Voting Rights Act, as well as the zero variance rule which is required under federal 
case law in this manner to ensure that the Third Congressional District did not retrogress 
in its minority voting influence.” 

 

• 24:28 - 24:35 

Del. Janis: “I think I’ve answered the gentleman’s question.  What we tried to do is not 
retrogress the Third Congressional District.”  
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• 24:57 - 25:55 

Del. Janis: “I have answered the gentleman now seven times that the methodology that 
we used, the methodology that I used in drawing these lines was that I focused on the 
Third Congressional District and ensuring, based on recommendations that I received 
from Congressman Scott and from all 11 members of the congressional delegation, 
Republican and Democrat, one of the paramount concerns and considerations that was 
not permissive and nonnegotiable under federal law and under constitutional precedent, is 
that the Third Congressional District not retrogress in minority voter influence.  And 
that’s how the lines were drawn and that was the primary focus of how the lines in House 
Bill 5004 were drawn, was to ensure that there be no retrogression in the Third 
Congressional District because if that occurred the plan would be unlikely to survive a 
challenge either through the Justice Department or the courts because it would not 
comply with the constitutionally-mandated requirement that there be no retrogression in 
the minority voting influence in the Third Congressional District.” 

 

• 38:36 - 39:20 

Del. Janis: “I would say to the gentleman that this plan is based on the criteria that I’ve 
outlined already, which is, the constitutional mandate that it comply with one person one 
vote; Virginia’s constitutional mandate; all applicable federal law; all applicable federal 
case law; the Voting Rights Act most especially; that it complies with the zero 
retrogression rule; that it complies with the zero variance rule; and it was the product of 
recommendation that were solicited from the current congressional delegation and that 
there were a series of public meetings both last year and this year where the public was 
given notice and an opportunity to be heard.  And that’s the methodology that was used 
in determining what these lines are in this legislation.” 

Case 3:13-cv-00678-REP-LO-AD   Document 42-7   Filed 12/31/13   Page 5 of 5 PageID# 865



 

 

 

 

 

 

 

 

Exhibit G 

Case 3:13-cv-00678-REP-LO-AD   Document 42-8   Filed 12/31/13   Page 1 of 18 PageID# 866



CRANE-SNEAD & ASSOCIATES, INC. 

4914 Fitzhugh Avenue, Suite 203 

Richmond, Virginia 23230 

Tel. No. (804) 355-4335 

THE COMMITTEE ON PRIVILEGES AND ELECTIONS 1 

PUBLIC MEETING 2 

 3 

 4 

 5 

 6 

BEFORE: MARK COLE, CHAIRMAN 7 

  8 

 9 

PLACE: COMMONWEALTH OF VIRGINIA 10 

 GENERAL ASSEMBLY BUILDING 11 

 HOUSE ROOM C 12 

 RICHMOND, VIRGINIA 23218 13 

 14 

DATE: APRIL 11, 2011 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

Case 3:13-cv-00678-REP-LO-AD   Document 42-8   Filed 12/31/13   Page 2 of 18 PageID# 867



                                                                                                                                            2 

 
 

 

CRANE-SNEAD & ASSOCIATES, INC. 

 

DELEGATE JONES:  Just some housekeeping real 1 

quickly.  I want to point out to all the members that you have in your 2 

package a comment report distributed to all the members and it includes up 3 

until a few days ago all the comments concerning redistricting that have 4 

been submitted to the website for you all’s review.  And I know some of you 5 

at least have been reviewing the comments online and so I just wanted to 6 

make sure that that was available to everyone.  Okay, the purpose of today’s 7 

meeting is to take up, consider bills dealing with Congressional redistricting 8 

and we do have at least one plan that’s been submitted that’s on the docket 9 

today.  And that’s I believe it’s House Bill 5004 and the patron is Delegate 10 

Janis.  And I’ll ask Delegate Janis if you would please present yourself. 11 

DELEGATE JANIS:  Thank you, Mr. Jones.  House Bill 12 

5004 is a bill to redraw the boundary lines for each of the eleven Virginia 13 

Congressional Districts, the ones that are ten-year constitutionally mandated 14 

reapportionment.  The boundary lines reflected in House Bill 5004, the 15 

legislation here in front of you were drawn based on several criteria.  First, 16 

the districts were drawn to conform with all mandates from the United 17 

States Constitution and the Constitution of Virginia and specifically to 18 

comply with the requirement that there be one person, one vote.  This was a 19 

significant challenge given the dramatic and non-uniform shifts in 20 

population across the Commonwealth over the past ten years, most 21 

specifically the dramatic population growth in parts of Northern Virginia 22 

with corresponding population loss of parts of Southside, Southwest and 23 

even parts of the state that might grow but don’t grow at the same rate.  The 24 

second criteria were districts were drawn to conform with all mandates from 25 
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all applicable federal law, most notably the Urban Rights Act mandate that 1 

there be no retrogression in minority voters in the Third Congressional 2 

District and also the Zero Variance Rule that mandates that each of these 3 

eleven Congressional Districts must be drawn so that they encompass a 4 

population no fewer than 727,365 residents but no more than 727,366.  So 5 

the Zero Variance means down to a one person difference in each of these 6 

eleven districts and each have more than 700,000 residents.  Third, the 7 

districts are drawn with respect to the greatest degree possible the will of the 8 

Virginia electorate as it was expressed in the November 2010 Congressional 9 

elections.  They’re based on the core of the existing Congressional Districts 10 

with a minimal amount of change or disruption necessary consistent with 11 

the need to either expand or contract the territory of the districts based on 12 

whether they’ve lost population, gained population or gained population at a 13 

rate that was less than they needed in order to meet the 727,365 benchmark. 14 

 The plan respects the will of the electorate by not cutting currently elected 15 

Congressmen out of the districts nor do we presume to throw currently 16 

elected Congressmen together in the districts.  We try to respect the fact that 17 

November 2010, the voters spoke in each of these districts, they elected the 18 

current representatives and what we tried to do was to be respectful of 19 

where they lived and not try to lump them together or cut them out of the 20 

districts.  You’ll also note that the plan attempts where possible to keep 21 

jurisdictional localities intact and to reunite where possible localities and 22 

jurisdictions which are currently fractured or splintered because of previous 23 

redistricting plans.  In fact, if you look at this plan, it’s [unintelligible] 24 

jurisdictions of the current Congressional District lines, three counties, the 25 
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County of Allegheny, the County of Brunswick and the County of Caroline 1 

are reunited in a single Congressional District under this plan.  One city, 2 

Covington, has been reunited.  And I believe Martinsville and Salem are 3 

now intact as well.  Wherever possible, this plan also preserves, seeks to 4 

preserve existing local communities of interest.  They’re smaller than a 5 

jurisdiction but are considered to be a sort of a community of interest and to 6 

reunite such communities that may have been fractured in the course of 7 

redistrict [unintelligible].  One example that comes to mind is Reston up in 8 

Northern Virginia.  District boundary lines were drawn based in part on 9 

specific and detailed recommendations provided by each of the eleven 10 

currently elected Congressmen, both the Republican members and the 11 

Democrat members.  And they each gave significant, specific and detailed 12 

recommendations about how they could draw the lines or the boundaries or 13 

what would make sense for their particular district in order to preserve the 14 

local communities of interest and the need to either expand or contract their 15 

district to meet the 727,365 person benchmark.  I personally spoke with 16 

each member of the Virginia Congressional Delegation, both the Republican 17 

members and the Democrat members and they have each confirmed with me 18 

that the lines for their district as they are reflected in House Bill 5004 19 

conform to the recommendations that were provided and the information 20 

that was provided by them.  And each member of the delegation, both 21 

Republican and Democrat, has confirmed for me that they support the way 22 

the lines for their specific district are drawn in House Bill 5004.  And so, 23 

that’s basically the legislation, I’m going to answer questions.  There is one, 24 

for taking questions of the Committee, I have to make one technical 25 
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amendment.  And if you look at page four of the bill, in the Tenth 1 

Congressional District if you look at line 206, there is a precinct in Fairfax 2 

called Lee’s Corner, number 920, and you’ll see right next to it is Lee’s 3 

Corner West, which is 927.  There seems to be some discrepancy between 4 

State Board of Elections and the local registrar but I do have something here 5 

from the Fairfax County, Virginia Electoral Board and General Register’s 6 

website.  They identified precinct 920 in Fairfax on their website as Lee’s 7 

Corner East and then there’s a 927, which is Lee’s Corner West.  We have 8 

identified 920 in this legislation as Lee’s Corner and I think probably out of 9 

an abundance of caution that is a technical amendment that I probably 10 

would like to move at this time. 11 

UNIDENTIFIED MALE:  Second. 12 

CHAIRMAN:  Okay, there’s a motion.  There’s a motion 13 

and a second for a technical amendment renaming or correcting the name of 14 

one of the precincts of Fairfax.  Any discussion on this amendment?  All 15 

those in favor of adopting the amendment say “Aye.”  (Ayes.)  Opposed?  16 

(no response)  All right, the amendment now is in force. 17 

DELEGATE JANIS:  And with that, Mr. Chairman, I 18 

stand ready to answer any questions anyone might have of me. 19 

CHAIRMAN:  Are there any questions of Delegate 20 

Janis? 21 

UNIDENTIFIED FEMALE:  Delegate Janis, you 22 

referenced that you had talked with all eleven Congressional members and 23 

they all complied or were all saying the lines, they were in agreement of 24 

these lines as drawn? 25 
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DELEGATE JANIS:  I want to be very precise what each 1 

member said.  I spoke with each member of the delegation, Republican and 2 

Democrat.  Each member said to me that the lines for their district, as their 3 

district appears in this plan, conform to their recommendations that they 4 

provided and the information they provided and that they support the lines 5 

for their district and the lines for their district as drawn in this plan. 6 

UNIDENTIFIED FEMALE:  I just wanted to make sure 7 

because I currently physically live in the Fourth Congressional.  This plan 8 

puts me in, physically in the Third Congressional and I talked with 9 

Congressman Scott and he had some variations in plans.  So, I just want to 10 

feel comfortable.  So you have talked with Congressman Scott and he agrees 11 

with what you have here? 12 

DELEGATE JANIS:  I think to characterize, I don’t want 13 

to overstate what he said and I don’t want to understate what he said.  I 14 

asked him does this line reflect the input you provided to me.   15 

UNIDENTIFIED FEMALE:  Okay, thank you. 16 

DELEGATE JANIS:  I said do you support this line as 17 

it’s drawn.  Given the political realities of a Democrat-controlled Senate, a 18 

Republican House, dividing government given what the law requires, he 19 

believes that this line is [unintelligible].  He supports the line for the Third 20 

District as drawn in 5004. 21 

UNIDENTIFIED FEMALE:  Thank you. 22 

DELEGATE JANIS:  We’d like different lines; we’d like 23 

better lines.  Are there ways to improve the lines?  I didn’t even get into any 24 

of that.  And I didn’t get into any of that with any of the other members as to 25 
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whether they thought they could improve these lines.  Just that they support 1 

the lines for their district as the lines for their district are drawn in this plan. 2 

CHAIRMAN:  Delegate Spruill? 3 

DELEGATE SPRUILL:  Yes, my question, unless there’s 4 

something [unintelligible] – 5 

UNIDENTIFIED MALE:  Use your microphone. 6 

DELEGATE SPRUILL:  [unintelligible].  So, my district, 7 

they ask me, they say Spruill, did Bobby Scott approve of this new 8 

jurisdiction the way it is now.  I’m going to say according to Bill Janis, 9 

[unintelligible] according to Bill Janis, Bobby Scott approved this. 10 

DELEGATE JANIS:  That’s what he told me when I 11 

[unintelligible] through. 12 

DELEGATE SPRUILL:  Thank you very much. 13 

CHAIRMAN:  Delegate Scott? 14 

DELEGATE SCOTT:  Just a question about individual 15 

jurisdictions.  Do you have any idea about how many splits there are for 16 

towns and cities? Are we pretty limited, or what? 17 

DELEGATE JANIS:  There’s fewer split, there’s fewer 18 

localities, that is counties, cities or towns split under this proposal than there 19 

are under the current Congressional lines.  The ones I’ve read, I believe the 20 

difference is seventeen, there’s 21, I believe, counties, cities or towns that 21 

were split under the current plan.  This gets us down to, I believe, it’s 22 

seventeen.  I don’t have the total but I can get that for you.  But I can tell 23 

you the ones that are reunited that are currently split are Allegheny, 24 

Brunswick and Caroline Counties and then Covington, the City of 25 
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Covington is reunited.  Martinsville, I believe, is reunited as well and the 1 

City of Salem is reunited.  So there are fewer split counties, cities or towns 2 

under this proposal than there are under the existing plan. 3 

CHAIRMAN:  Further questions [unintelligible]. 4 

UNIDENTIFIED MALE:  There have been some rumors 5 

around about the consideration of a minority influence district.  Can you 6 

give me any feedback on that?  What’s the status and can you give some 7 

consideration to that? 8 

DELEGATE JANIS:  I’m not an election lawyer.  I had 9 

not heard, what we, what one of the criteria applied was today we’ve got 10 

Congressman Scott in the Third Congressional District.  That is the only 11 

minority majority district in the delegation.  Under the current 12 

Congressional lines, the Third Congressional District has a total African 13 

American population of about a 55.33%.  Under these proposed lines, 14 

there’s a 3.17% change.  There’s a 58.50% African American total 15 

population.  If you want to get voting age population, there is about a 4.3% 16 

change.  It goes from being 52.62% voting age to 57% voting age.  So 17 

mindful that the voting rights act requires us not to retrogress that district, 18 

what these lines reflect is under the new proposed lines, we can have no less 19 

than percentages that we have under the existing lines with the existing 20 

census data from 2011, the updated census data.  So we drew the majority 21 

minority district, the Third in accordance with the Voting Rights Act.  And 22 

that was basically what we did.  I didn’t look at drawing the other districts 23 

because one of the other criteria which I used was try not to disrupt the lines 24 

of the current districts any more than you have to given population shifts, et 25 
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cetera.  If you actually look at the map and then you did an overlay, I can get 1 

a graphic that would work very well.  I’ve got one here, it’s not a very good 2 

graphic and I can send some up to you but the brown line is going to be the 3 

delta or change, if you look at this, the district boundaries don’t change very 4 

much under this plan and that was deliberate.  So, I’ve heard there’s some 5 

proposals about other ways you could have drawn the line.  I can’t speak to 6 

why it wasn’t drawn that way.  I can only speak to why it was drawn this 7 

way. 8 

CHAIRMAN:  All right, Delegate Spruill. 9 

DELEGATE SPRUILL:  I had talked with Congressman 10 

Scott and he has always indicated to me that he could live with a less 11 

number of [unintelligible] and I was talking about, took Petersburg, which is 12 

majority black, and put them into the Third, and made Bobby’s precinct 13 

even more black than what it is.  So my first question is what is the 14 

percentage of minority in Petersburg now and what is proposed? 15 

DELEGATE JANIS:  I didn’t get down on a jurisdiction 16 

by jurisdiction basis.  What I have are the numbers for the total African 17 

American population in the Third District under the current lines and the 18 

total African American percentage under the proposed lines. 19 

DELEGATE SPRUILL:  That’s what I want to know 20 

about, give me the Fourth first. 21 

DELEGATE JANIS:  The total African American 22 

population of the Fourth or the Third? 23 

DELEGATE SPRUILL:  The Fourth, please sir. 24 

DELEGATE JANIS:  The Fourth District.  Today in the 25 
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Fourth Congressional District, the total African American population is 1 

33.66%. 2 

DELEGATE SPRUILL:  All right. 3 

DELEGATE JANIS:  Under the proposed lines, the total 4 

African American population would be 31.60%. 5 

DELEGATE SPRUILL:  Thirty one point? 6 

DELEGATE JANIS:  31.6.  So it’s just about, it’s 2.06% 7 

change. 8 

DELEGATE SPRUILL:  Can you give me the Third now 9 

please? 10 

DELEGATE JANIS:  The Third District goes from 11 

55.33% under the current lines to 58.50% under the proposed line.  That’s 12 

3.17%. 13 

DELEGATE SPRUILL:  The next question then, why 14 

would you increase, why would you increase the number of the Third 15 

Congressional District to more approximately 55 to 58, when already 16 

[unintelligible] tradition it will be hard for a black not to win it unless 17 

there’s a lot of candidates [unintelligible] couldn’t win it.  Why would you 18 

increase it from 55 to 58 and drop to 30 and drop the Fourth down? 19 

DELEGATE JANIS:  If you take the numbers I just told 20 

you, those are the total African American population. 21 

DELEGATE SPRUILL:  Yes, sir. 22 

DELEGATE JANIS:  And I’ve looked at the voting age 23 

African American population.  There’s a significant difference in the Third 24 

over the Fourth.  So, for example, in the Third Congressional District, the 25 
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voting age African American population under the current lines is 52.62%.  1 

Under the proposed, it becomes 57%, okay?  Now, if you look at the Fourth 2 

Congressional District, the Fourth Congressional District, the current voting 3 

age African American population is 32.00% but the voting age proposed is 4 

31.7.  So, when you look at all those numbers together, there’s a significant 5 

difference between, there’s a much greater difference between total African 6 

American population versus the voting age African American population in 7 

the Third District compared to the Fourth District.  The Fourth District 8 

numbers, the total African American population tracks very closely with 9 

voting age there.  There’s a bigger delta in the Third.  Given all the 10 

information I received from Congressman Scott, Congressman Forbes and 11 

every other one, those are the two that gave recommendations on those 12 

lines.  The way those two lines come up against each other are based on the 13 

recommendations that they provided to us. 14 

DELEGATE SPRUILL:  So you do think that’s the 15 

problem to prove that though.  I’m just looking at, that’s why I was harping 16 

on the question to you about talking to Congressman Scott, who said that he 17 

doesn’t need going from 55 to 58.  He doesn’t need that.  He said it would 18 

be more feasible if it would stay, I’m trying to figure out why you would 19 

take Petersburg out of the Fourth.  Moving from Third from 33.66 to 31.6, 20 

I’m saying how what [unintelligible] taking a group of blacks out of one 21 

area put them into another block that really don’t need them.  We already 22 

had [unintelligible] in the Third already.  And because Petersburg is south 23 

[unintelligible] votes and a lot of people trying to put tax money by moving 24 

them over a black district that is already heavy black. 25 
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DELEGATE JANIS:  What I’m saying also is this is not 1 

the only criteria that we had to apply using the Third District or the Fourth 2 

District.  After you did this, you also had to make sure or before and after 3 

this you had to make sure the final number in both districts was no less than 4 

727,365 no more than 727,366.  So this isn’t the only criteria that we had to 5 

apply.  The other criteria that had to be applied was every one of the districts 6 

has to be in that Zero Variance whether it was a minority majority district or 7 

whether it was not.  So, that’s why looking at that criteria which is 8 

paramount to count one person one vote Zero Variance, those are, one 9 

person one vote is a Constitutional requirement, Zero Variance is under 10 

federal law and the other main legislation from the federal government and 11 

the Voting Rights Act.  Given the three, this was the way we drew the lines.  12 

I can’t speak to, I’m sure there are other ways the line could be drawn.  All I 13 

can speak to is that we drew it this way because we had a recommendation 14 

from both Congressmen, we had the data from the census, we had the 15 

requirement under the Constitution that it has to be one person one vote and 16 

we had the requirement under federal law that they had to be drawn with 17 

Zero Variance. 18 

DELEGATE SPRUILL:  So you’re saying to me that this 19 

was not drawn to take Petersburg out just to take blacks out of the district 20 

that were now [unintelligible] it will be hard for a black person to run in the 21 

Fourth now because you’re taking a group of strength voters out, it’ll be 22 

hard for a black to even run in the Fourth now. 23 

DELEGATE JANIS:  I would say, I don’t want to offer 24 

an opinion on whether or not an African American candidate could be 25 
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successful in the Fourth or not.  All I can tell you is that the numbers before 1 

and after the change in the voting age African American population in the 2 

Fourth Congressional district was 1.3%. 3 

DELEGATE SPRUILL:  Thank you, Chairman. 4 

CHAIRMAN:  And just to kind of follow up on that, the 5 

current, this is currently drawn, this is your Third District under population 6 

or over population? 7 

DELEGATE JANIS:  Well, as the Third District is 8 

currently drawn, the ideal Congressional District being 727,365, the Third 9 

Congressional District needed to gain 63,975 residents in order to meet the 10 

727,365 number.  So, it was one of the districts that needed to grow by 11 

about sixty thousand in order to meet the Zero Variance requirement.  That’s 12 

why I said, you know, and one criteria applied was that we don’t retrogress 13 

African American [unintelligible] in the Third.  But we’re also under the 14 

requirement that each one has to meet the 727,365.  The Third District 15 

started out short 63,975 residents under the current census.  So it narrowed 16 

it, with our variance being 1% on some of our plans and 2% on the others, 17 

we’ve got a significant amount of flexibility here.  You have to basically be 18 

within one person.  So, the error range of options that were available to us. 19 

CHAIRMAN:  All right, Delegate Alexander. 20 

DELEGATE ALEXANDER:  Good afternoon, Mr. 21 

Chairman.   I have a question for Delegate Janis.  Could you tell me whether 22 

or not the Taylor precinct in the City of Norfolk is currently split?   23 

DELEGATE JANIS:  Old one or new one? 24 

DELEGATE ALEXANDER:  This one here. 25 
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DELEGATE JANIS:  Not without looking it up in here.  1 

What’s it look like on your, you’re asking the question for a reason, it’s 2 

legislation. 3 

DELEGATE ALEXANDER:  Mr. Chairman, under your 4 

proposed bill, Taylor Elementary School is split.  And it’s split in a way that 5 

I just don’t follow the logic.  It has 73 voters that are placed in the Second 6 

Congressional District and over 4,000 voters in the Third. 7 

DELEGATE JANIS:  I don’t know why that was done. 8 

DELEGATE ALEXANDER:  Mr. Chairman, according 9 

to my register, to split it recent possibly about thirty five to forty thousand 10 

dollars to gear up to outfit a precinct that is split.  For 73 voters to be placed 11 

in the Second Congressional District in Taylor Elementary School precinct 12 

and over four thousand voters that will be voting in the Fourth, I just don’t – 13 

DELEGATE JANIS:  I can’t tell you specifically that but 14 

I will tell you because of this variance, Zero Variance rule, what we found in 15 

each of the Congressional Districts, you reach the point where you’ve got 16 

sort of rough boundaries of where the line’s going to go but you’ve got to 17 

have no less than 727,365 and no more than 737,366.  What that meant was, 18 

I didn’t sit there and actually draw the map but once you get the broad 19 

guidelines of what we’re trying to do, you literally had somebody who had 20 

to by trial and error flip to the census block one way or the other until you 21 

got the number right sometimes you had to flip, well, and so each of these 22 

Congressional Districts has at least one split precinct in them precisely 23 

because you had to get to a Zero Variance, 727,365 or 727,366.  So there 24 

was no way to do that because the lowest, the smallest unit you had to work 25 

Case 3:13-cv-00678-REP-LO-AD   Document 42-8   Filed 12/31/13   Page 15 of 18 PageID# 880



                                                                                                                                            15 

 
 

 

CRANE-SNEAD & ASSOCIATES, INC. 

 

from was a census form.  So I’m assuming the reason that this was done was 1 

because when we were trying to actually balance the final number within 2 

the broad guidelines and parameters and recommendations of generally 3 

where the lines should go.  It was impossible not to split at least one 4 

precinct or more in each of these districts in order to find or get to the 5 

number with one person difference in each Congressional District.   6 

DELEGATE ALEXANDER:  I understand that about the 7 

precincts but as I look through the bill, I can only find one other precinct 8 

that has less than 73 voters per precinct, only one other precinct that has less 9 

than 73 voters.  I understand that you gave them Zero Variance 10 

[unintelligible] and not to regress, but it’s hard for me to understand sixty 11 

voters, 73 voters, to split a precinct when the split is not even a portion of 12 

4,150 and 73 voters in a precinct, just the map, justify the cost of splitting 13 

the precinct there should have been more voters because of when you split 14 

precincts. 15 

DELEGATE JANIS:  [unintelligible]. 16 

CHAIRMAN:  All right, just to kind of follow up on 17 

that, in order to make that precinct whole, you would have to since there’s 18 

Zero Variance in these plans, you would have to find 73 voters to move to 19 

the other district then, then you may end up with the same problem, just in a 20 

different precinct. 21 

DELEGATE JANIS:  Well, you’re [unintelligible] based 22 

on the precincts, you’re flipping it based on census blocks.  The census 23 

block was the smallest unit you could work on.  But I believe given the 24 

parameters of the guidelines and the recommendations we received from the 25 
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affected Congressmen, that’s the way it was done.  I’m sure there are other 1 

ways it could have been done but I can’t speak to why it was done and why 2 

it wasn’t done some other way.  I can only say the reason it was done this 3 

way was I believe so that you could get the right number for the Zero 4 

Variance on both sides of the line.  And it requires you invariably to split at 5 

least one precinct, at least one precinct in every single Congressional 6 

District because not surprisingly you don’t have 727,000 people in each 7 

district, initially. 8 

CHAIRMAN:  Any other questions, comments?  All 9 

right, we’re going to open it up to public comment.  Is there any member of 10 

the public that wishes to speak to this bill?  If so, please step forward and 11 

identify yourself.  Hearing no one wishes to speak, there’s a motion to 12 

record House Bill 5004 as amended.  Is there a second?  (Second.)  Any 13 

other discussion?  All those in favor of recording House Bill 5004 as 14 

amended will vote yes.  Has everyone voted?  The clerk will close the roll.  15 

The bill is recorded.  If there is no other business to come before this 16 

committee, the committee will arise. 17 

 18 

PROCEEDINGS CONCLUDED 19 

 20 

 21 

 22 

 23 

 24 
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