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1. According to official 2020 Census data published by the United
States Census Bureau, the population of Montana as of 2020 was
1,084,225. 6.7% of Montanans are classified as American Indian or
Alaska Native (Doc. 1, § 27; Doc. 12,  27); Ex. 5, Second Aff. of
Constance Van Kley, § 3 (Feb. 7, 2022); United States Census
Bureau, QuickFacts: Montana, available at
https://www.census.gov/quickfacts/MT.

2. The map attached as Exhibit 1-A shows the population of each
Montana county as of the 2020 Census. Ex. 1, Aff. of Constance
Van Kley § 3 (Jan. 26, 2022); Ex. 1-A, Map Showing County
Population Totals as of the 2020 Census; (Doc. 6-1; Doc. 12, 2 n.1).

3. The map attached as Exhibit 1-B shows the current Public Service
Commission (“Commission”) boundaries and population deviations
from the ideal population of 216,845 as of the 2020 Census. Ex. 1,
Aff. of Constance Van Kley ¥ 4; Ex. 1-B, Current Commission Map;
(Doc. 6-1; Doc. 12, 2 n.1).

4. Each decennial census cycle, Montana’s Districting and
Apportionment Committee sets criteria for redistricting following a

period of public comment. Ex. 4, Expert Report of the Honorable

Plaintifts’ Statement of Undisputed Facts 2
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Jim Regnier, 3 (Jan. 26, 2022); Ex. 2, Mont. Districting &
Apportionment Comm’n, Final Legislative Redistricting Plan
Based on the 2010 Census 13-14 (Feb. 12, 2013), available at
http://perma.cc/2H5X-PLGK); Ex. 3, Mont. Districting &
Apportionment Comm’n, Criteria & Goals for State Leg. Districts
(July 2021), available at https://leg.mt.gov/content/Districting/
2020/Topics/Criteria/adopted-criteria-state-legislative-dac-july-
2021.pdf.

5. The map attached as Exhibit 1-C shows Plaintiffs’ Proposed Map 1,
which incorporates official 2020 Census data. Ex. 1, Aff. of
Constance Van Kley, § 5; Ex. 1-C, Pls.” Proposed Map 1. This map
does not redistrict current and incumbent commissioners. Ex. 1,
Aff. of Constance Van Kley, 9 7.

6. The map attached as Exhibit 1-D shows Plaintiffs’ Proposed Map 2,
which incorporates official 2020 Census data. Ex. 1, Aff. of
Constance Van Kley, § 5; Ex. 1-D, Pls.” Proposed Map 2. This map
does not redistrict current and incumbent commissioners. Ex. 1,

Aff. of Constance Van Kley, 9 7.

Plaintiffs’ Statement of Undisputed Facts 3
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7. The map attached as Exhibit 1-E shows Plaintiffs’ Proposed Map 3,
which incorporates official 2020 Census data. Ex. 1, Aff. of
Constance Van Kley, § 5; Ex. 1-E, Pls.” Proposed Map 3. This map
does not redistrict current and incumbent commissioners. Ex. 1,
Aff. of Constance Van Kley, 9 7.

8. The Little Shell Tribe of Chippewa Indians is a band of the
Chippewa Indians headquartered in Great Falls, Montana, with
4,500 members. Ex. 5, Second Aff. of Constance Van Kley, 9 4.

9. Northcentral and northeastern Montana is peppered with land held
in trust for the Turtle Mountain Band of Chippewa Indians. Ex. 5,
Second Aff. of Constance Van Kley, ¥ 5.

Respectfully submitted this 7th day of February, 2021.
/sl Constance Van Kley
Constance Van Kley

Rylee Sommers-Flanagan
Upper Seven Law

Isl Joel G. Krautter
Joel G. Krautter
Netzer Law Office P.C.
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CERTIFICATE OF SERVICE
I hereby certify that this document was filed in CM/ECF on
February 7, 2022, and served upon all registered users.

/sl Constance Van Kley
Attorney for Plaintiffs

Plaintiffs’ Statement of Undisputed Facts 5
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Exhibit 1

Affidavit of Constance Van Kley
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STATE OF MONTANA )
COUNTY OF MISSOI.JISJSA )

Constance Van Kley, being first duly sworn, deposes and states as
follows:

1. I am over 18 years old and a resident of Missoula, Montana. The
matters set forth in this Affidavit are based upon my personal
knowledge.

2. I am counsel of record in the above-captioned case and employed as
Litigation Director for Upper Seven Law, which is headquartered
in Helena, Montana.

3. I directed and oversaw the creation of a map showing 2020 Census
population data for all Montana counties. That map is attached as
Exhibit A to this affidavit. The map was created by downloading a
map titled “Population Density in Montana Counties: 2020” from a
federal government website, https://www.census.gov/library/
stories/state-by-state/montana-population-change-between-
census-decade.html. Onto the downloaded map, text boxes were

added showing the names of each county and the population of each

county as of the 2020 Census. Population data similarly was added

Affidavit of Constance Van Kley 2
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to a sidebar showing the population of each federal reservation as
of the 2020 Census. County population information used in the
map was published at https://www.census.gov/library/stories/state-
by-state/montana-population-change-between-census-decade.html.
Reservation population used in the map was published at
https://www.census.gov/tribal/?st=30&aianihh=0305.

4. I directed and oversaw the creation of the map attached as Exhibit
B to this affidavit. This map shows the current Montana Public
Service Commission districts as provided for in Montana Code
Annotated § 69-1-104. The map was created on
davesredistricting.org, which calculates: the total population of
each district; the ideal district population; and the numerical
deviation in population from ideal district population for each
district. The percent deviation for each district was calculated by
dividing numerical deviation by the ideal district population.
County names and the current district boundaries were found at
https://psc.mt.gov/About-Us/Commissioners/. Each district’s total
population, numerical deviation, and percent deviation is shown in

a text box immediately below the map.

Affidavit of Constance Van Kley 3
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5. I directed and oversaw the creation of Plaintiffs’ Proposed Maps 1,
2, and 3, which are attached as Exhibits C, D, and E to this
affidavit, respectively. These maps show potential solutions for
redistricting the Montana Public Service Commission. Each map
was drawn using free online software at davesredistricting.org,
which calculates: the total population of each district; the ideal
district population; and the numerical deviation in population from
1deal district population for each district. The percent deviation for
each district was calculated by dividing numerical deviation by the
1deal district population. County names and the current district
boundaries were found at https://psc.mt.gov/About-
Us/Commissioners/. The current district boundaries are shown in
white on each map. Each district’s total population, numerical
deviation, and percent deviation is shown in a text box immediately
below the map.

6. The current Public Service Commission Map (Ex. B) and Plaintiffs’
Proposed Maps 1, 2, and 3 (Exs. C, D, and E) also show federal
Indian reservation boundaries. These boundaries were added to

each map by navigating to the “Custom Overlays” tab on

Affidavit of Constance Van Kley 4



Case 6:21-cv-00092-PJW-DWM-BMM Document 23-1 Filed 02/07/22 Page 6 of 20

https://davesredistricting.org/ for each map and selecting “Add
Maps.” The tribal map was found by searching for “( state: mt ) and
( owner: dra2020 )” from that tab. The search results included a
map titled “MT State Tribes.” That map was applied as an overlay
to each map after cross-referencing the overlay with a map
published at  https://tribalnations.mt.gov/tribalnations and
individual tribal maps linked from a landing page at
https://www2.census.gov/geo/maps/DC2020/TribalTract/.

7. Plaintiffs’ Proposed Maps 1, 2, and 3 do not redistrict current and
incumbent commissioners out of their Public Service Commission
Districts. Incumbent District 1 Commissioner Randy Pinocci is a
resident of Sun River, Montana, which is located in Cascade
County. Mont. Sec’y of State, 2018 Gen. Elec. Candidate List,
https://sosmt.gov/wp-content/uploads/2018-Candidate-List.pdf.
Current District 2 Commissioner Tony O’Donnell is a resident of
Billings, Montana, located in Yellowstone County. Mont. Sec’y of
State, 2020 Candidate Information: 2020 Candidate Filings—Non
Legislative, available at https:/sosmt.gov/elections/filing/#

1627309796830-82fb5310-d168. Current District 3 Commissioner

Affidavit of Constance Van Kley 5
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James Brown is a resident of Dillon, Montana, located in
Beaverhead County. /d. Current District 4 Commissioner Jennifer
Fielder is a resident of Thompson Falls, Montana, located in
Sanders County. /d. The incumbent District 5 Commissioner, Brad
Johnson, is ineligible for reelection. Mont. Sec’y of State, Term
Limits: Public Service Commission, https://sosmt.gov/elections/
term_limits/.

8. Each map was created with the assistance of Jacob Linfesty, who
holds thé title of Impact Associate at Upper Seven Law. I oversaw

Mr. Linfesty’s work and reviewed each map in draft and final forms.
Further Affiant Sayeth Naught.

DATED this Al"day of January, 2022.

L0 A
Coﬁs%/{n@n\Kley

Subscribed and sworn to before me this 2, day of January,
2022 by Constance Van Kley.

GEIRN,  NOTARY PUBLIC for ere é@é/
L Residi:;a:tel:ifsro:'l‘au;:htana Q M&'{/] gV l/\
sy ™ cﬁ:‘;" il ey Notary Public for thel8tate of Montana
(Seal Printed Name: § QA { pe | iz
Residing at:_JMISS() “Q

My commission expires: _MQGQMS

Affidavit of Constance Van Kley 6
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Exhibit 1-A
Map Showing County Population Totals
as of the 2020 Census



(1) Deer Lodge: 9,421
(2) Silver Bow: 35,133
(3) Golden Valley: 823

Blackfeet: 10,629
Crow: 7,623
Flathead: 29,926
Fort Belknap: 3,204
Fort Peck: 10,376

Rocky Boy's: 3,706

People per square mile

D 25.01t0 99.9
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Exhibit 1-B

Current Commission Map
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