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I. INTRODUCTION 

This action arises from the Equal Protection Clause of the Fourteenth Amendment to the 

United States Constitution, which indisputably forbids race-based redistricting, absent a 

compelling state interest and, even then, only when narrowly tailored to meet that state interest.  

As the evidence at trial will show, in its 2012 congressional redistricting plan, the Virginia 

General Assembly manipulated Virginia’s Third Congressional District by moving White voters 

out of the district and packing Black voters into the district, all with the admitted goal of 

achieving a pre-set quota, or minimum of Black voters.  The author of the redistricting plan, 

Delegate Bill Janis, contended that this effort to pack Black voters into the Third Congressional 

District was somehow required by the Voting Rights Act, Plaintiffs’ Proposed Trial Exhibit (“Pl. 

Ex.”) 47 at 16, and admitted that this was his “paramount concern,” a “primary focus,” and that 

he was “especially focused” on such purported compliance.  Id. at 10, 14, 25.  But this vague 

incantation hardly shields such explicit race-based decision making from constitutional scrutiny; 

indeed, it vividly demonstrates the General Assembly’s predominant focus on the racial 

composition of the district.  Plaintiffs’ burden is, accordingly, easily met.    

Defendants and Intervenors, by contrast, cannot possibly satisfy the exacting strict 

scrutiny standard to justify race-based decionmaking.  Though they will try to hide behind 

purported compliance with the Voting Rights Act, they can point to no legal basis or record 

evidence that either Section 2 or Section 5 required them to increase the minority population in a 

long-performing minority district.  Indeed, the map-drawers failed to conduct any Voting Rights 

Act analysis whatsoever, choosing instead to pack more Black voters into the Third 

Congressional District in direct violation of constitutional equal protection guarantees.  Plaintiffs 
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respectfully request that the Court invalidate the 2012 Plan and ensure that a constitutional plan 

is adopted for the 2014 congressional elections.  

II. EXPECTED EVIDENCE AT TRIAL 

Virginia received the results of the 2010 federal census on February 3, 2011.  Pl. Ex. 8 at 

5.  As a result of that census, Virginia was required to redraw its congressional districts in order 

to balance population totals within each district.  Pl. Ex. 4.  Delegate Bill Janis, a member of the 

Virginia House of Delegates, used that data to draw a new plan for Virginia’s congressional 

districts.1  Pl. Ex. 8 at 7.  Del. Janis presented his plan (HB 5004) to the House of Delegates on 

April 6, 2011, and the House of Delegates adopted it six days later.  Id.  The Virginia Senate, 

however, rejected Del. Janis’s plan and replaced it (keeping the HB 5004 name) with a plan 

sponsored by Sen. Mamie Locke.  Id. at 8; see also Pl. Ex. 14 at 13.  The House and Senate were 

unable to reconcile the competing plans and the redistricting effort thus stalled.  Pl. Ex. 8 at 8.  

The November 2011 elections, however, changed the composition of the Virginia Senate, 

and the newly-seated House and Senate promptly adopted Del. Janis’s plan (renamed HB 251) 

without any changes in January 2012.  Pl. Ex. 8 at 8; see also Pl. Ex. 15.  Governor Bob 

McDonell signed the plan into law on January 25, 2012.2  Pl. Ex. 8 at 9.  The congressional plan 

created and sponsored by Del. Janis (the “2012 Plan”) is codified as Va. Code Ann. § 24.2-302.2. 

The 2012 Plan includes eleven congressional districts, the same number as the 

congressional plan adopted in 2001 (“Benchmark Plan”).  Pl. Exs. 16, 17.  A majority of the 

                                                 
1 When Del. Janis presented his plan to the House of Delegates on April 11, 2011, he explained 
that he was the “chief patron” of the congressional plan, and that the plan “is my legislation.  I 
looked at this legislation.  I looked at the data.”  Pl. Exs. 46, 47 at 14. 
2 In 2012, Virginia was a covered jurisdiction under Section 5 of the Voting Rights Act, requiring 
any such redistricting plans to receive “preclearance” by the Department of Justice (“DOJ”) prior 
to implementation.  Virginia, accordingly, submitted the plan for review and, on March 14, 2012, 
DOJ precleared the plan.  Defendants Proposed Trial Exhibit (“Def. Ex.”) 14. 
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voting age population in the Third Congressional District (“CD3”) in the 2012 Plan (like the 

Benchmark Plan) is Black.  Pl. Exs. 16, 17.  The district stretches along the James River from 

Richmond to Norfolk, and 59.5% of its total residents and 57.2% of its voting age residents are 

Black.3  Pl. Ex. 6 at 5, Pl. Ex. 27 at 3-6. 

A. Delegate Janis Admits that Racial Considerations Motivated the 2012 Plan  

 When the 2012 Plan came up for its first vote in the House of Delegates on April 12, 

2011, Del. Janis candidly explained its purpose on the House floor.  Pl. Exs. 46, 47.  He 

announced that the two most important criteria for the 2012 Plan were adhering to the one-

person, one-vote mandate of the U.S. Constitution and ensuring that CD3 has a certain racial 

composition, specifically that “there be no retrogression in minority voter influence” in the 

district.  Pl. Exs. 46, 47 at 3.  He clarified that after these criteria, the 2012 Plan took into account 

other factors, such as preserving district cores, not locating incumbents in the same district, and 

putting localities and communities of interest in the same district.4  Pl. Exs. 46, 47 at 4-6. 

Del. Janis emphasized the predominant role of race in his decision making.  He stated that 

“I was most especially focused on making sure that the Third Congressional District did not 

                                                 
3 As explained by Plaintiffs’ expert Dr. Michael McDonald, there are two ways to calculate racial 
demographic data, which he calls the “inclusive” method and the “exclusive” method.  Pl. Ex. 27 
at 12-13.  The “inclusive” method counts any individual as Black who reports his race as Black, 
alone or in combination with other races, while the “exclusive” method counts only those who 
report their race as Black alone or Black and White.  Consistent with the guidance provided by 
the Department of Justice, Plaintiffs use the “inclusive” method where the data is available.  
4 Del. Janis’s presentation before the House of Delegates was consistent with his remarks to the 
House and Senate Committees on Privileges and Elections.  Del. Janis explained to the House 
Committee that his first two considerations when creating the 2012 Plan were compliance with 
the one-person, one-vote rule and the “mandate that there be no retrogression in minority voters 
in the Third Congressional District.”  Pl. Ex. 13 at 2-5.  Similarly, in his appearance before the 
Senate Committee, Del. Janis repeated that the 2012 Plan first and foremost had to comply with 
the one-person, one-vote rule and had to avoid “retrogression of a minority voter influence . . . 
most specifically vis-à-vis the lines for the 3rd Congressional District.”  Pl. Ex. 14 at 4-6.  He 
described these as “the most important criteria” for the 2012 Plan.  Id. at 9. 
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retrogress in its minority voting influence.”  Pl. Exs. 46, 47 at 14 (emphasis added).  He 

confirmed that “the primary focus of how the lines in HB5004 were drawn, was to ensure that 

there be no retrogression [of Black voters] in the Third Congressional District.” Pl. Exs. 46, 47 at 

25 (emphasis added).  He further emphasized the importance of race when he stated that “one of 

the paramount concerns in the drafting of the Bill was the constitutional and federal law mandate 

under the Voting Rights Act that we not retrogress minority voting influence in the Third 

Congressional District.” Pl. Exs. 46, 47 at 25 (emphasis added).5 

During this discussion, Del. Janis explained his particular method for drawing CD3.  Del. 

Ward Armstrong asked whether Del. Janis or anyone else had conducted a voting performance 

analysis—that is, an analysis of voting patterns among racial groups to determine what might be 

required to prevent “retrogression.”  Pl. Exs. 46, 47 at 10.  Specifically, Del. Armstrong asked 

“what voting performance analysis [was] conducted of the various congressional districts, 

particularly with regard to minority participation . . . .”  Pl. Exs 46, 47 at 10; see also id. at 12-13 

(asking what “analysis was done to determine . . . what percentage it would take for [the] 

minority population [of CD3] to elect its candidate of choice.”).  Del. Janis did not answer 

whether any such analysis had ever been conducted, instead explaining that he simply 

looked at the census data as to the current percentage of Voting 
Age African American Population in the Third Congressional 
District and what that percentage would be in the proposed lines to 

                                                 
5 Del. Janis’s presentation to the House Committee on Privileges and Elections similarly 
emphasized that race was the predominant factor behind the shape of CD3.  Del. Janis explained 
that he wanted “to have no less than percentages [of Black voters] that we have under the 
existing lines with the existing census data.” Pl. Ex. 13 at 8.  After he provided the BVAP 
percentages for CD3 under the Benchmark Plan and 2012 Plan, Del. Janis received a number of 
questions about why the BVAP percentage for CD3 increased in the 2012 Plan.  Id. at 9-11.  Del. 
Janis did not answer the question directly, but simply asserted that he “looked at the voting age 
African American population,” compared the BVAP under the 2012 Plan and the Benchmark 
Plan, and created districts with equal population.  Id. at 9-12.   
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ensure that the new lines that were drawn for the Third 
Congressional District would not retrogress in the sense that they 
would not have less percentage of Voting Age African American 
population under the proposed lines in 5004 that exist under the 
current lines under the current Congressional district. 

Pl. Exs. 46, 47 at 10.  Del. Janis later admitted that he did not know whether a voting 

performance analysis like the one described by Del. Armstrong had been conducted by any 

outside consultants.6  Pl. Exs. 46, 47 at 15. 

While Del. Janis emphasized the importance of race in his decision making, he explicitly 

denied that he took partisan concerns into account when drawing the 2012 Plan.  In a 

presentation to the Senate Committee on Privileges and Elections, Del. Janis stated without 

qualification that “I haven’t looked at the partisan performance.  It was not one of the factors that 

I considered in the drawing of the district.”  Intervenor-Defendants Proposed Trial Exhibits 

(“Int-Defs. Exs.”) 18 at 14 (emphasis added).  Indeed, at no point in his presentations before the 

General Assembly or its committees did Del. Janis ever mention partisan or political motivations 

behind the 2012 Plan.  Instead, Del. Janis repeated that the most important factors were 

compliance with the one-person, one-vote mandate and “that there be no retrogression in the 

minority voter influence in the Third Congressional District.”  Pl. Exs. 46, 47 at 25. 

B. The General Assembly Used a Racial Quota to Draw CD3 

Rather than using traditional redistricting criteria or analyzing actual voter performance 

as required for VRA compliance, discovery has revealed that the General Assembly instead 

adopted a floor, or quota, of 55% BVAP for CD3, and then manipulated the boundaries of the 

district to achieve (or exceed) that quota.  In a remarkable admission, Defendants’ own expert, 
                                                 
6 Del. Janis’ claim that his singular focus on race was merely an attempt to comply with the 
Voting Rights Act is belied by this failure to conduct a racial block voting analysis, the use of a 
predetermined racial quota for CD3, and the addition to the Black population in the district rather 
than merely seeking to preserve Black voting strength within the district. 
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John Morgan, who was involved in the redistricting process, has explained that the supporters of 

the 2012 Plan “viewed the 55% black VAP . . . as appropriate to obtain Section 5 preclearance, 

even if it meant raising the Black VAP above the levels in the benchmark plan.”  Pl. Ex. 34 at 

26-27.  They apparently set this quota because the majority-minority districts in the approved 

House of Delegates redistricting plan each had at least 55% BVAP and had been precleared by 

DOJ.  Id. at 26.  Thus, rather than actually analyze the voting performance of the district, they 

simply adopted this “floor” as shorthand for compliance and swapped population to excise White 

voters from and pack Black voters into the district until they achieved or exceeded this target 

percentage.  As Del. Janis made clear in his remarks before the House, no voting performance 

analysis was conducted to determine whether the 55% BVAP quota was required to avoid 

retrogressing Black voters’ ability to elect candidates of their choice.  Pl. Ex. 46, 47 at 10, 15. 

Moreover, contrary to Mr. Morgan’s explanation, the General Assembly could not have 

reasonably believed that a 55% BVAP quota was required by either DOJ or the substantive 

requirements of Section 5.  In 2011, the General Assembly adopted a redistricting plan for the 

Senate of Virginia that maintained five Black majority-minority districts, none of which met the 

55% BVAP quota.  Pl. Ex. 30 at 2.  DOJ precleared the Senate redistricting plan shortly after it 

was enacted, and well in advance of the General Assembly’s enactment of the 2012 Plan.  Id.7   

C. CD3 Reflects the General Assembly’s Racial Purpose 

The General Assembly’s use of a quota to increase CD3’s Black population is evident in 

the ultimate composition of the district.  Consistent with its targeted goal, the 2012 Plan 

                                                 
7 It is also worth noting that the BVAP in all of the 2011 majority-minority Senate districts 
decreased from the benchmark Senate districts.  Int-Def. Ex. 48 at 28.  Senate District 2’s BVAP 
went from 58.9% to 51.2%.  Id.  Senate District 5’s BVAP went from 56.1% to 53.6%.  Id.  
Senate District 9’s BVAP went from 54.9% to 50.8%.  Id.  Senate District 16’s BVAP went from 
54.5% to 53.1%.  Id.  Senate District 18’s BVAP went from 58.3% to 53.5%.  Id. 
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significantly increased the total number of Black residents in CD3.  In 2011, 275,499 Black 

voting age residents lived in Benchmark CD3.  Pl. Ex. 27 at 14.  Under the 2012 Plan, 320,210 

Black voting age residents lived in the district—an increase of 44,711 individuals.  Id.   

These changes also increased the percentage of Black voting age residents in CD3.  In 

2011, Benchmark CD3 had a BVAP of 53.9%.  Id.  Under the 2012 Plan, that percentage 

increased to 57.2%.  Id.  Remarkably, Black voters accounted for over 90% of the voting age 

residents added to CD3 under the 2012 Plan.  Id. 

The General Assembly packed Black voters into CD3 even though the district had 

performed as a safe majority-minority district for twenty years.  Pl. Ex. 27 at 11.  Congressman 

Bobby Scott has represented CD3 since 1991.  Pl. Ex. 21 at 33.  In the six elections from 2002 to 

2012, he ran unopposed in three.  Pl. Ex. 27 at 11.  He was opposed in the general election in 

2010 and 2012 but reelected in both.  Id.  In 2010, he won 70% of the vote, and in 2012—under 

the 2012 Plan—he won by an even larger margin, with no less than 81.3% of the vote.  Id.  The 

authors of the 2012 Plan did not conduct any voter performance studies to evaluate whether 

increasing the BVAP in CD3 was needed to avoid retrogressing the ability of Black voters to 

elect their candidate of choice.  The actual voter performance of the district reveals why:  it 

would have been plainly apparent that packing additional Black voters was unnecessary and, 

indeed, one could have lowered the BVAP without retrogressing at all.  See Pl. Ex. 30 at 4-5. 

D. The General Assembly’s Focus on Race Caused CD3 to Have a Bizarre Shape 

The General Assembly’s convoluted efforts to pack Black voters into CD3 resulted in a 

bizarrely shaped district that reveals the lengths to which the drafters went to achieve their racial 

goal.  CD3 looks like a series of islands connected over land by other districts and over water by 

the broad James River.  Pl. Ex. 52.  The district starts north of Richmond and slides down the 
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northern shore of the James River, ending abruptly at the border of James City.  It then jumps 

over James City, which is part of CD1, and lands in a horseshoe shape in Newport News.  It then 

leaps over southern and eastern Newport News in CD2 and stops in Hampton.  The second half 

of CD3 starts anew on the southern shore of the James River, first darting west to swallow 

Petersburg and then sliding east through Surry.  It then hops over Isle of Wight, which is in CD4, 

grabs Portsmouth, and runs up into Norfolk, tearing CD2 into areas on either side of Norfolk.   

Virginia legislators confirmed that the shape of CD3 is bizarre.  In a public hearing in 

2010, a speaker described Benchmark CD3 to a panel of state legislators.  Pl. Ex. 12 at 48-50.  

Although Benchmark CD3 is different than CD3 under the 2012 Plan, the two districts closely 

resemble one another, as both connect almost all of the same communities along the James 

River.  See Pl. Ex. 52.  The speaker described CD3 as “a monstrosity because it’s been 

gerrymandered by . . . 90 miles of James River bottom to connect wide areas of Norfolk with the 

City of Richmond.”  Pl. Ex. 12 at 49.  He further described CD 3 as “packing pretty much every 

black community up and down the James River into one” district.  Id.  Stephen Martin, a member 

of the Senate of Virginia and the Senate’s Committee on Privileges and Elections, responded that 

he “would agree with that and did not care for the 3rd, the way the 3rd was done.”  Id. at 50. 

The shape of CD3 plainly reveals that the General Assembly subordinated traditional 

redistricting criteria to its consideration of race.  Traditional redistricting criteria include 

compactness, contiguity, and respect for local political subdivisions.  But the evidence will show 

that none of these interests were protected here.  First, as to compactness, Del. Janis explained to 

the Senate Committee on Privileges and Elections that he paid no attention to compactness when 

drawing the 2012 Plan.  Pl. Ex. 14 at 8.  He admitted that he “didn’t examine compactness 

scores” and was “not competent to offer an opinion about the relative compactness” of districts 
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or plans.  Id.  The shape of CD3 reflects the General Assembly’s disregard for compactness, as 

the compactness tests used by Virginia in its Section 5 Submission (the Reock, Polsby-Popper, 

and Schwartzberg tests) show that CD3 is Virginia’s least compact congressional district.  See Pl. 

Ex. 4 at 10-11, Pl. Ex. 27 at 7. 

Second, CD3 is not contiguous over land.  The 2012 Plan uses the James River to connect 

portions of CD3 that could be contiguous by land.  See Pl. Ex. 52.  It also includes areas on 

opposite sides of the James River that are not connected by bridges.  Id.  The General 

Assembly’s lack of concern for contiguity is evident in its decision to separate portions of CD3 in 

Newport News and Hampton even though the cities share a municipal border, a decision 

remedied in the Plaintiffs’ Alternative Plan.  Id. 

Finally, CD3 splits more counties and cities than any other congressional district in 

Virginia and contributes to most of the locality splits of its neighboring districts.  Pl. Ex. 27 at 8-

9.  CD3 splits local counties and cities nine times.  Id.  The district with the second highest 

number of splits is CD1, with only 5 splits, two of which are due to CD1’s boundary with CD3.  

Id.  CD3 also splits more voting precincts than any of Virginia’s other congressional districts.  Id. 

at 10.  The 2012 Plan splits 20 voting precincts in all; CD3 participates in 14 of them.  Id.   

E. The General Assembly’s Method for Drawing CD3 Relied Predominantly on Race 

The 2010 census showed that Benchmark CD3 was underpopulated.  In 2011, Benchmark 

CD3 had 663,390 residents.  Pl. Ex. 27 at 13.  The ideal number needed to ensure that all eleven 

Virginia congressional districts had an equal population was 727,366 residents.  Id.  The General 

Assembly thus had to add 63,976 residents to CD3 to comply with the zero variance rule.  Id. 

Even though population had to be added to CD3, the General Assembly began by 

removing residents from the district.  It did so in order to achieve its primary purpose: to pack 
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more Black residents into CD3.  Merely adding Black voters to reach the 727,366 ideal would 

have been insufficient to reach or exceed the predetermined 55% quota, so the plan instead 

withdrew White voters to allow additional Black voters to be added to the district.  For example, 

the General Assembly removed from Benchmark CD3 25,501 people—18.8% of whom were 

Black voting age residents—and relocated them into CD2 under the 2012 Plan.  Pl. Ex. 27 at 15, 

19-21.  The General Assembly then moved from Benchmark CD2 into the new CD3 a different 

set of 27,917 people—37.9% of whom were Black voting age residents.  Id.  This swap relocated 

53,418 people to increase the population in CD3 by only 2,416, a substantial disruption for a 

modest increase in population.  The swap, however, achieved its real purpose:  transferring 4,011 

Black voting age residents from CD2 to CD3.    

The General Assembly undertook a similar swap between CD3 and CD7.  It took 20,217 

people—14.5% of whom were Black voting age residents—from Benchmark CD3 and relocated 

them in the new CD7.  Pl. Ex. 27 at 15, 24-25.  It simultaneously took 36,101 people—65% of 

whom were Black voting age residents—from Benchmark CD7 and moved them to the new 

CD3.  Id.  Over 56,318 people were relocated to increase the population of CD3 by only 15,884 

people, but the real effect was to move 15,721 Black voting age residents into CD3. 

The General Assembly’s packing of additional Black voting age residents into CD3 also 

decreased the number of Black residents in surrounding districts.  Compared to the Benchmark 

Plan, the 2012 Plan decreased the BVAP percentage in CD1 by 2.6 points, in CD2 by .2 points, 

in CD4 by 2.2 points, and in CD7 by 2.4 points.  Pl. Ex. 27 at 15. 

These swaps underscore that the General Assembly subordinated other districting criteria 

to race.  In his comments to the House of Delegates, Del. Janis contended that one of his criteria 

was to preserve existing districts out of respect for the voters’ perceived preference for those 
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districts.  Pl. Exs. 46, 47 at 4.  But Del. Janis’s decision to remove a substantial number of voters 

from CD3—which was underpopulated to begin with—to increase the BVAP of the district 

belies that rationalization and demonstrates that race was the predominant factor behind his plan.       

F. CD3 Under the 2012 Plan Is Similar to the District Held Unconstitutional in Moon v. 
Meadows 

Less than twenty years ago, the predecessor to the current CD3 was found to be an 

unconstitutional racial gerrymander, and CD3 under the 2012 Plan has inherited many of its 

defects.  Virginia made CD3 its first majority-Black congressional district in 1991.  The district 

had a total Black population of 63.98% and BVAP of 61.17%.  Pl. Ex. 24.  In 1995, voters 

challenged CD3 as an unconstitutional racial gerrymander.  Pl. Ex. 21 at 23.  In 1997, the court 

held that CD3 violated the Equal Protection Clause.  Moon v. Meadows, 952 F. Supp. 1141 (E.D. 

Va.), aff’d, 521 U.S. 1113 (1997).  The Supreme Court summarily affirmed. 

CD3 under the 2012 Plan has a similar composition to the version of CD3 found 

unconstitutional in Moon.  Both versions of CD3 connect the disparate communities of 

Richmond, Petersburg, Newport News, Hampton, Portsmouth, and Norfolk.  Pl. Ex. 27 at 6.  

Both rely on the James River to connect these areas, many of which could be contiguous by land.  

Id.; see also Pl. Ex. 52.  Both are also the result of swaps that shifted areas with low 

concentrations of Black voting age residents out of the district and moved areas with high 

concentrations of Black voting age residents into the district.  Pl. Ex. 27 at 12, 14-16. 

CD3 under the 2012 Plan is also more similar to the unconstitutional district than it is to 

the intervening versions of CD3.  After the court found the 1991 version of CD3 

unconstitutional, the General Assembly redrew CD3.  Pl. Ex. 21 at 18.  The version of CD3 

drawn in 1998 had a total Black population of 53.59% and a BVAP of 50.47%.  Pl. Ex. 22 at 2.  
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It lowered the percentage of Black residents in CD3 by returning Portsmouth, Suffolk, Hopewell, 

and Petersburg to CD 4.  Pl. Ex. 21 at 19.  The General Assembly adopted Benchmark CD3 in 

2001 after the 2000 federal census.  Pl. Ex. 20 at 37-39.  When enacted, it had a total Black 

population of 56.8% and a BVAP of 53.2%.  Id. at 37. 

CD3 under the 2012 Plan, however, has percentages of total Black population and BVAP 

that are closer to those figures for the unconstitutional CD3 than for the 1998 remedial district.  

The following table shows that, over time, the General Assembly has concentrated more and 

more Black voters into CD3, approaching the levels of the unconstitutional district:8  

  1991 1998 2001 2012 

 

CD3 

Total Black 
Population 

63.98% 53.59% 56.8% 59.5%  

BVAP 61.17% 50.47% 53.2% 56.3%  

 

CD4 

Total Black 
Population 

32.09% 38.59% 33.6% 32.4%  

BVAP 30.66% 36.75% 32.3% 31.3%  

 
G. Plaintiffs’ Alternative Map Confirms that the General Assembly Could Have 

Achieved Its Goals Without Packing Black Residents into CD3 

None of this was necessary.  Plaintiffs have submitted an alternative map for CD3 

(“Alternative Map”) that shows Virginia could have achieved its districting goals without 

packing Black voters into CD3.  See Plaintiffs’ Notice of Filing of Alternative Congressional 

Redistricting Plan, Dkt. No. 53.  The map makes modest changes by affecting only two districts: 

CD2 and CD3.  Pl. Ex. 29 at 1.  And it changes their boundary in only two ways, adding an area 

                                                 
8 The table includes only “exclusive” statistics found in Pl. Exs. 6, 20, 22, 24.  
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currently in CD2 to CD3 in order to unite Newport News and Hampton in one district, and 

unifying Norfolk in one district by moving it entirely into CD2.  Id. at 1-2.   

The Alternative Plan better serves the criteria Del. Janis described as the basis for the 

2012 Plan.  Del. Janis explained that the 2012 Plan sought to (1) apportion population equally 

among all congressional districts, (2) avoid retrogressing the ability of Black voters to elect 

candidates of their choice, (3) preserve the core of existing districts, (4) avoid placing 

incumbents in the same district, and (5) respect local political boundaries.  Pl. Exs. 46, 47 at 2-6.   

Under the Alternative Plan, all congressional districts have equal population, and CD3 

preserves Black voters’ ability to elect candidates of their choice, as shown in the racial block 

voting analysis provided by Plaintiffs’ expert, Dr. Michael McDonald.  Pl. Exs. 29 at 5, Pl. Ex. 

30 at 4-6.  The Alternative CD3 also avoids packing additional Black voting age residents into 

the district.  Pl. Ex. 30 at 1.   

In addition, the Alternative Plan gives preserving district cores the same weight that the 

2012 Plan did.  As shown above, the 2012 Plan compromised core districts to accomplish other 

goals, and the Alternative Plan does the same.  The key difference is that the 2012 Plan moved 

voters out of their districts to pack Black voters into CD3 while the Alternative Plan moved them 

to make Newport News and Hampton contiguous, reduce the number and impact of locality 

splits, and increase compactness.  See Pl. Ex. 29 at 1-2.  Overall, the two plans preserve 

approximately 85% of each district, as measured by the number of voters who stayed in the same 

district under the Benchmark Plan and either the 2012 Plan or Alternative Plan.  Pl. Ex. 34 at 24.  

Many of the Alternative Plan’s changes, moreover, simply move residents who were also moved 

under the 2012 Plan.  Pl. Ex. 29 at 3.  Thus, the Alternative Plan and 2012 Plan approach 

preserving core districts in much the same way. 
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Like the 2012 Plan, the Alternative Plan does not put incumbents in the same district, and 

it respects local political boundaries better than the 2012 Plan.  Pl. Ex. 29 at 3.  The Alternative 

Plan splits fewer localities than the 2012 Plan, and it decreases the number of residents affected 

by the splits by 240,080.  Pl. Ex. 29 at 3-5. 

The Alternative Plan respects the traditional redistricting criteria of compactness and 

contiguity better than the 2012 Plan.  CD3 is more compact under the Alternative Plan as 

measured by the compactness tests used by Virginia in its Section 5 submission, and it makes the 

portion of CD3 that includes Newport News and Hampton contiguous by land when it was 

previously only contiguous by water.  Pl. Ex. 29 at 6, 7.  Thus, judged by the criteria that Del. 

Janis used to shape CD3, the Alternative Plan performs as well or better than the 2012 Plan. 

Defendant’s expert, Mr. Morgan, attempts in his expert report to retroactively add a new 

criteria by contending that the 2012 Plan was motivated by partisan interests and that the 

Alternative Plan does not sufficiently reflect that priority.  Pl. Ex. 34 at 14-16.  This after-the-fact 

rationalization is directly contradicted by the record:  Del. Janis explicitly and unequivocally 

denied that partisan politics were one of the criteria behind the 2012 Plan.  Int-Defs. Ex. 18 at 14.  

Instead, he was careful to explain that he sought the input of congressmen from both major 

parties and that the goal of protecting incumbents simply involved not putting them in the same 

district.  Pl. Exs. 46, 47 at 4-5.  Thus, Mr. Morgan’s analysis is completely at odd with the 

testimony and positions of the 2012 Plan’s author. 

Furthermore, even if, notwithstanding Del. Janis’s assertions to the contrary, partisan 

motivations played a role in the 2012 Plan, any such political interests were subordinated to the 

racial purposes involved in the General Assembly’s purported compliance with the Voting Rights 
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Act, which Del. Janis repeatedly stated was the most important concern next to equal population 

across districts.  See Pl. Ex. 14 at 9. 

III. ARGUMENT 

A. Racial Gerrymandering Is Unconstitutional 

The Equal Protection Clause of the Fourteenth Amendment prohibits racial 

gerrymandering.  Shaw v. Reno (“Shaw I”), 509 U.S. 630, 644 (1993).  “The right to vote freely 

for the candidate of one’s choice is the essence of a democratic society,” and states cannot use 

“subtle . . . instruments” to deny this right on the basis of race.  Id. at 639 (internal quotation 

marks and citation omitted).  Packing members of a minority group into one district to stifle their 

influence in other districts, is one method of race-based redistricting.  Id. at 640, 647.  Such a 

“racially gerrymandered districting scheme, like all laws that classify citizens on the basis of 

race, is constitutionally suspect.”  Shaw v. Hunt (“Shaw II”), 517 U.S. 899, 904 (1996).   

Plaintiffs challenging the constitutionality of a plan as a racial gerrymander bear the 

burden of proving that race was the predominant purpose behind the districting decision.  

Miller v. Johnson, 515 U.S. 900, 916 (1995).  Once plaintiffs have made this showing, the 

burden shifts to defendants to satisfy strict scrutiny by proving that: (1) the state had a 

compelling governmental interest in making the race-based districting decision; and (2) the 

decision was narrowly tailored to achieve that interest.  Bush v. Vera, 517 U.S. 952, 976 (1996).   

Here, the evidence plainly shows that race was the predominant factor behind CD3, and 

Defendants and Intervenors cannot satisfy their burden to show that the plan served a compelling 

interest and was narrowly tailored. 

Case 3:13-cv-00678-REP-LO-AD   Document 86   Filed 04/16/14   Page 20 of 38 PageID# 2164



 

 
 
 

-16-  

 

B. Race Was the Predominant Factor Behind the Shape of CD3 

To show that race was the predominant purpose behind a districting plan, a plaintiff must 

demonstrate that “the legislature subordinated traditional race-neutral districting principles . . . to 

racial considerations.”  Miller, 515 U.S. at 916.  Such an unconstitutional purpose exists when a 

state packs or “concentrate[s] a dispersed minority population in a single district by disregarding 

traditional districting principles,” such as “compactness, contiguity, and respect for political 

subdivisions.”  Shaw I, 509 U.S. at 647.  A plaintiff can meet this burden “either through 

circumstantial evidence of a district’s shape and demographics or more direct evidence going to 

legislative purpose.”  Miller, 515 U.S. at 916.   

The direct and circumstantial evidence here easily demonstrates that race was the 

predominant factor in the General Assembly’s adoption of CD3.  

1. Statements by the 2012 Plan’s Author Show that Race Was the Predominant 
Factor Behind The Shape of CD3 

First, and most importantly, Del. Janis, the author of the plan candidly admitted that race 

was the predominant factor in the creation of the 2012 Plan and CD3.  His statements that 

maintaining a certain number of Black residents  in CD3 was the “primary focus,” “most 

especial[] focus[],” and “paramount concern” behind the district leave no doubt that race was the 

predominant factor in his districting decision.  Pl. Exs. 46, 47 at 10, 14, 25; see also Shaw II, 517 

U.S. at 906 (statements that compliance with Voting Rights Act and creation of districts with 

specific racial composition were “overriding purpose” and “principal reason” for districts showed 

race predominated) (emphasis omitted); Miller, 515 U.S. at 918 (statements that districts would 

have been different “but for” race and that racial considerations were the “substantial reason” for 

a district’s shape showed that race was a predominant factor). 
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Virginia’s use of a racial quota to draw CD3 is similarly strong evidence that race was the 

predominant factor behind the 2012 Plan.  The Supreme Court has time and again treated “rigid 

racial quota[s]” with the highest skepticism.  City of Richmond v. J.A. Croson Co., 488 U.S. 469, 

499 (1989); see also Grutter v. Bollinger, 539 U.S. 306, 335 (2003); Regents of Univ. of 

California v. Bakke, 438 U.S. 265, 315 (1978) (Powell, J.).  Racial quotas in the districting 

context are no different.  As Justice Kennedy has confirmed, “we would no doubt apply strict 

scrutiny if a State decreed that certain districts had to be at least 50 percent white, and our 

analysis should be no different if the State so favors minority races.”  Bush, 517 U.S. at 996 

(Kennedy, J., concurring).   

In Shaw II, the Supreme Court held that applying such fixed racial criteria to a districting 

decision shows that race predominated.  There, the Supreme Court affirmed the district court’s 

conclusion that race was the predominant purpose behind North Carolina’s attempt to redraw a 

district.  517 U.S. at 905-7.  The Court acknowledged that North Carolina considered other 

criteria in addition to race, but it concluded that race was the predominant factor because “[r]ace 

was the criterion that, in the State’s view, could not be compromised; respecting communities of 

interest and protecting Democratic incumbents came into play only after the race-based decision 

had been made.”  Id. at 907.  Thus, use of a rigid race-based criterion such as a quota is strong 

evidence that race was the predominant factor in a districting decision.  See Clark v. Putnam 

Cnty., 293 F.3d 1261, 1267 (11th Cir. 2002) (statement by map drawer that “her predominant 

consideration . . . was to maintain the core of the existing majority minority districts and strive 

toward a 60% black VAP” was evidence that race predominated). 

A three-judge panel in South Carolina came to a similar conclusion on remarkably similar 

facts.  In Smith v. Beasley, 946 F. Supp. 1174, 1207 (D.S.C. 1996), the court found that South 
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Carolina’s state legislative redistricting plan was an unconstitutional racial gerrymander.  In 

reaching this decision, the court paid particular attention to the legislature’s use of a 55% BVAP 

quota, characterizing the legislature as having the attitude that “[i]f a district needed more black 

citizens to reach the goal of 55% BVAP, it mattered little where they came from.”  Id. at 1207.  

As the court concluded “[t]his is the very evil condemned in Shaw, Miller, and Bush.”  Id. 

Virginia’s General Assembly used just this kind of unconstitutional quota to determine 

the composition of CD3.  Pl. Ex. 34 at 25-27.  The General Assembly based the 55% BVAP 

quota on an incorrect and outdated assumption about Section 5 requirements, and it conducted no 

voting analysis to determine if 55% BVAP was needed to avoid retrogressing Black voters’ 

ability to elect candidates of their choice in CD3.  The General Assembly simply picked a 

number of Black residents for CD3 that was higher than the number in the benchmark district 

and proceeded, not only to meet that quota, but exceed it.  This is not permissible and such 

efforts have been routinely rejected as impermissible racial gerrymandering.  On this record, 

strict scrutiny is required. 

2. The Shape and Composition of CD3 Show that Race Was the Predominant 
Purpose Behind the 2012 Plan 

Even in the absence of Del. Janis’ candid admissions, the very shape of CD3 is telling.  

“[R]eapportionment is one area in which appearances do matter,” Shaw I, 509 U.S. at 647, and a 

district’s “bizarre” or “irregular” shape shows that racial considerations predominated.  See 

Miller, 515 U.S. at 914.  In particular, districts that attempt to connect disparate communities by 

narrowly complying with contiguity requirements are often considered “bizarre” and probative of 

an improper racial purpose.  See Shaw II, 517 U.S. at 903, 905-6 (district that snaked along 

freeway collecting areas with Black residents was evidence of improper racial purpose); Miller, 
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515 U.S. at 917 (narrow land bridges that connected areas with high concentrations of Black 

residents showed that race was the predominant purpose); Moon, 952 F. Supp. at 1147 (CD3 that 

connected communities along the James River similar to the 2012 Plan had bizarre shape 

indicating unconstitutional racial purpose).   

The existence of an alternative districting plan that meets a state’s goals while providing 

greater racial equity shows that a plan “is unexplainable on grounds other than race” and should 

receive strict scrutiny.  Easley v. Cromartie, 532 U.S. 234, 242 (2001) (internal quotation marks 

and citation omitted).  In Easley, the Supreme Court found vague assertions about possible 

alternative maps unconvincing, but it acknowledged that a “hypothetical alternative district[] 

[that] would have better satisfied the legislature’s other nonracial political goals as well as 

traditional nonracial districting principles” would show an “improper legislative motive.”  Id. at 

249.  Plaintiffs here have submitted a plan that shows Virginia could have achieved the goals 

motivating the 2012 Plan without packing Black voters into CD3, further demonstrating that the 

Court should apply strict scrutiny to the 2012 Plan. 

The strategy of swapping areas with a low concentration of minority voters out of a 

district while bringing areas with a high concentration of minority voters into the district also 

shows that race was a predominant factor in drawing a district.  In Moon v. Meadows, Virginia 

amended CD3 to add “Richmond County whose population was roughly 69.8% white and 30.2% 

Black . . . [and removed ] the entire population of James City County which was approximately 

80% white and 20% black.”  952 F. Supp. at 1146.  The court concluded that this was “evidence 

that race played the predominant role in the development of the new Congressional district.”  Id.  

The 2012 Plan pursued precisely this same strategy.  Pl. Ex. 27 at 15. 
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3. Defendants Fail to Show that Other Purposes Motivated the 2012 Plan  

Defendants contend that race was not Virginia’s predominant purpose because it simply 

tried to comply with the Voting Rights Act.  Courts, however, regularly find that where the 

primary goal is compliance with the Voting Rights Act, race is the predominant purpose.  In 

Miller, Georgia attempted to comply with DOJ’s interpretation of the Voting Rights Act, and the 

Supreme Court concluded that race was the predominant purpose behind its districting plan 

precisely because of its attempt at compliance.  515 U.S. at 917.  Similarly, in Shaw II, North 

Carolina’s attempt to satisfy DOJ’s preclearance requirements resulted in the Supreme Court’s 

conclusion that race predominated.  517 U.S. at 906; see also Bush, 517 U.S. at 957, 962 (race 

predominated when Texas adopted new majority-minority districts “with a view to complying 

with the Voting Rights Act”); Shaw I, 509 U.S. at 642-43 (recognizing that redistricting 

decisions based on race are subject to strict scrutiny standard, even if made for purportedly 

“benign” or “remedial” reasons).  Similarly here, Virginia’s attempt to comply with the Voting 

Rights Act does not inoculate the 2012 Plan from review; indeed, race was a predominant factor 

behind the 2012 Plan precisely because it was used to “comply” with the Voting Rights Act. 

Defendants’ expert remarkably contends that politics, not race, shaped the 2012 Plan--

despite the fact that the plan’s author explicitly disavowed partisan interests, and despite that 

same expert’s assertion that CD3 was drawn pursuant to a 55% BVAP quota.  To be clear, this 

was not a quota for Democratic voters or Republican voters; it was a quota for Black voters.   

C. Defendants Cannot Show that CD3 Passes Strict Scrutiny 

Because race was a predominant factor in the General Assembly’s creation of CD3, 

Defendants “must demonstrate that [Virginia’s] districting legislation is narrowly tailored to 

achieve a compelling interest.”  Miller, 515 U.S. at 920.  “[R]acial classifications are simply too 
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pernicious to permit any but the most exact connection between justification and classification.”  

Parents Involved in Cmty Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 720 (2007) (internal 

quotation marks and citation omitted).  Defendants cannot begin to meet this exacting standard. 

1. Defendants Cannot Show that CD3 Serves a Compelling State Interest 

Defendants contend that the General Assembly’s alleged goal of complying with Section 

5 justified its use of race when drawing CD3.  Section 5 compliance, however, ceased to be a 

compelling interest after the Supreme Court’s decision in Shelby County, Alabama v. Holder, 

570 U.S. ___, 133 S. Ct. 2612 (2013).  Shelby County held that the coverage formula of the 

Voting Rights Act was unconstitutional, and accordingly Section 5 no longer applied to certain 

jurisdictions, including Virginia.  133 S. Ct. at 2631.  Because Virginia is no longer subject to 

Section 5, Section 5 compliance obviously cannot serve as a compelling interest that justifies 

Virginia’s race-based redistricting. 

Shelby County itself confirms that a constitutionally suspect law must be justified by 

current circumstances.  In describing Section 5, the Supreme Court held that “the Act imposes 

current burdens and must be justified by current needs.”  Id. at 2619.  Similarly, the General 

Assembly’s attempt to comply with Section 5 imposes current burdens on Virginia’s voters and 

must be justified by current needs.  Because Virginia no longer needs to comply with Section 5, 

Section 5 compliance no longer justifies the 2012 Plan. 

Defendants’ contention that the General Assembly’s intent to comply with Section 5 in 

2012 justifies a race-based regime in effect in 2014 fails to account for a crucial distinction 

between the purpose analysis and compelling interest analysis required in an Equal Protection 

case.  See Miller, 515 U.S. at  917, 920 (examining separately the districting plan’s purpose and 

alleged compelling interest).  There is no dispute that the purpose behind a districting decision is 
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set when the decision was made.  Similarly, the interest served by the decision may be fixed at 

the time the state acts.  But whether that interest is compelling changes over time.    Here, 

Virginia’s alleged interest in Section 5 compliance ceased to be compelling after Shelby County. 

In the districting context in particular, a change in the law can invalidate a plan that may 

have been justified at the time it was adopted.  In Whitcomb v. Chavis, the Supreme Court 

affirmed the District Court’s order requiring reapportionment of the Indiana General Assembly 

on the basis of substantial population inequalities across districts.  403 U.S. 124, 163 (1971).  

The Court flatly rejected the argument that the districting plan was constitutional because a 

federal court had approved it a few years earlier under a different standard.  It concluded:  

Here, the District Court did not order reapportionment as a result 
of population shifts since the 1965 Stout decision, but only because 
the disparities among districts which were thought to be 
permissible at the time of that decision had been shown by 
intervening decisions of this Court to be excessive. 

Id.  While population shifts alone do not permit a court to order mid-decennial redistricting, a 

change in the applicable law does: a court may order statewide redistricting where “intervening 

decisions of [the Supreme] Court” establish that a redistricting scheme violates equal protection 

principles.  Id.  Here, too, the Shelby County decision is a change in the applicable law, and the 

justification for the 2012 Plan must be examined under the law that applies now. 

The requirement that a defendant’s compelling interest be judged in light of current 

circumstances is further supported by the Supreme Court’s application of strict scrutiny in the 

First Amendment context.  Like districting decisions predominantly based on race, laws that 

burden pure speech must satisfy strict scrutiny.  See Citizens United v. FEC, 558 U.S. 310, 340 

(2010).  In Citizens United, the Supreme Court struck down a provision of the Federal Election 

Campaign Act (“FECA”) that barred corporations and unions from making independent 
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expenditures for certain political ads.  See id. at 365-66.  The Court held that the ban was not 

justified by the government’s asserted interest in, among others, preventing certain kinds of 

political incluence, id. at 359, or preventing aggregations of wealth from drowning out the speech 

of others (the “antidistortion” interest).  This holding overruled two prior decisions that had 

recognized these interests as compelling, id. at 365, and two circuits quickly found that Citizens 

United vitiated these two interests as possible compelling interests.  In SpeechNow.org v. FEC, 

599 F.3d 686 (D.C. Cir. 2010), the D.C. Circuit sitting en banc unanimously invalidated certain 

FECA contribution limits, reasoning in part that “[g]iven this precedent [of Citizens United], the 

only interest we may evaluate to determine whether the government can justify contribution 

limits . . . is the government’s anticorruption interest.”  Id. at 692.  Likewise, in Long Beach Area 

Chamber of Commerce v. City of Long Beach, 603 F.3d 684 (9th Cir. 2010), the Ninth Circuit 

invalidated a city ordinance limiting certain contributions after rejecting the city’s asserted anti-

distortion interest, noting that “the Supreme Court has overruled Austin and explicitly rejected 

the ‘anti-distortion rationale’ upon which it rested.”  Id. at 693.  Citizens United and its aftermath 

illustrate the dynamic quality of strict scrutiny:  Even where earlier government actions may have 

been justified at the time, courts routinely strike down measures that, based on intervening 

Supreme Court authority, no longer advance compelling interests.   

But even if the Court were to disregard the implications of Shelby County, before 

compliance with Section 5 could possibly be a compelling interest, a defendant must show that 

such compliance was its “actual purpose” and that it had “a strong basis in evidence . . . for 

believing” that the districting decision was “‘reasonably necessary under a constitutional reading 

and application of’” the Act.  Shaw II, 517 U.S. at 908 n.4; Miller, 515 U.S. at 921.  Certainly, 

Defendants can point to no authority that Section 5’s non-retrogression principles require an 
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increase in minority population in a district that has consistently performed for the minority 

candidate of choice.  See Miller, 515 U.S. at 921 (no compelling interest where “the 

congressional plan challenged . . . was not required by the Act under a correct reading of the 

statute”).  Further, Virginia performed no analysis that showed such an increase even might be 

necessary.  Virginia’s decision to increase the number of Black voting age residents in CD3 was 

not “reasonably necessary” to comply with Section 5, and Defendants cannot credibly contend 

that complying with Section 5 was the compelling interest behind its adoption of CD3.   

2. Defendants Cannot Show that CD3 Is Narrowly Tailored 

Even if Defendants could satisfy their burden to show that the 2012 Plan served a 

compelling interest, they cannot meet their burden to prove that CD3 was narrowly tailored to 

achieve that interest.  Shaw II, 517 U.S. at 908; Bush, 517 U.S. at 976; Miller, 515 U.S. at 920.   

Defendants have attempted to justify their race-based redistricting by simply averring to 

the need for Voting Rights Act compliance, but the Supreme Court has rejected this approach, 

holding that:  

When a state governmental entity seeks to justify race-based 
remedies to cure the effects of past discrimination, we do not 
accept the government’s mere assertion that the remedial action is 
required. Rather, we insist on a strong basis in evidence of the 
harm being remedied. 

Miller, 515 U.S. at 922.  Nor does Voting Rights Act compliance necessarily shield a plan from 

challenge.  Shaw I, 509 U.S. at 654 (“[T]he Voting Rights Act and our case law make clear that a 

reapportionment plan that satisfies § 5 still may be enjoined as unconstitutional.”).  To the 

contrary, a districting decision must be “required under a correct reading of § 5” to be narrowly 

tailored, Shaw II, 517 U.S. at 911, and “[a] reapportionment plan would not be narrowly tailored 

to the goal of avoiding retrogression if the State went beyond what was reasonably necessary to 
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avoid retrogression.”  Shaw I, 509 U.S. at 655.  In fact, the Supreme Court has consistently struck 

down plans that were not narrowly tailored to achieve Voting Rights Act compliance.  See, e.g., 

Bush, 517 U.S. at 983 (finding Texas “went beyond what was reasonably necessary to avoid 

retrogression”) (internal quotation marks and citation omitted); Shaw II, 517 U.S. at 910-18 

(concluding that districts were not narrowly tailored to comply with the VRA); see also Miller, 

515 U.S. at 921 (rejecting districts as unconstitutional where not required under a correct reading 

of the VRA).  “[C]overed jurisdictions [do not have] carte blanche to engage in racial 

gerrymandering in the name of nonretrogression.”  Shaw I, 509 U.S. at 655. 

Thus, even if Defendants could show that CD3 was drawn to comply with Section 5—

and this Court determined that was and remains a valid compelling interest for subjugating 

traditional redistricting criteria to considerations of race—Defendants must show that the General 

Assembly did not go “beyond what was reasonably necessary” to achieve that compliance to 

defeat Plaintiffs’ racial gerrymandering claim.  Bush, 517 U.S. at 983.   

Defendants cannot begin to make such a showing.  They offer no expert testimony to 

demonstrate that any BVAP less than 56.3% would have led to “retrogression in the position of 

racial minorities with respect to their effective exercise of the electoral franchise.”  Beer v. 

United States, 425 U.S. 130, 141 (1976).  There is no evidence that shows the General Assembly 

even analyzed (let alone retained an expert to analyze) how high the BVAP of CD3 must be to 

provide minorities an ability to elect their candidates of choice.  Indeed, Defendants make no 

effort to explain why they believe Section 5 required the General Assembly to increase the 

BVAP in CD3 by more than three full percentage points.  See Moon, 952 F. Supp. at 1150 

(“There is simply no evidence that the Legislature took any steps to narrowly tailor [CD 3], nor 

has it produced enough evidence of a compelling government interest.”).  Cf. Prejean v. Foster, 
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227 F.3d 504, 518 (5th Cir. 2000) (“Narrow tailoring demands an explanation that the district 

chosen entails the least race-conscious measure needed to remedy a violation.”).  Nor do 

Defendants make any effort to defend CD3 as justified by compliance with Section 2, much less 

demonstrate that the General Assembly had a “strong basis in evidence” for concluding that race-

based redistricting was necessary and that CD3 did not “subordinate traditional districting 

principles to race substantially more than is ‘reasonably necessary’ to avoid” liability, as required 

by the case law.  Bush, 517 U.S. at 979.  See also Miller, 515 U.S. at 921-22.  

Bush v. Vera is particularly important here because it specifically held that increasing the 

percentage of minority residents in a district—as Virginia did—was not narrowly tailored to 

comply with Section 5.  In Bush, Texas had increased the number of Black residents in a district 

from 35.1% to 50.9%.  Texas claimed that it made this change to comply with Section 5.  517 

U.S. at 983.  The plurality explained that “[t]he problem with the State’s argument is that it seeks 

to justify not maintenance, but substantial augmentation, of the African-American population 

percentage in District 18.”  Id.  This increase, according to the plurality, was not narrowly 

tailored to the goal of complying with Section 5 because “[t]he State has shown no basis for 

concluding that the increase . . . was necessary to ensure nonretrogression.”  Id.  The Court 

warned that “[n]onretrogression is not a license for the State to do whatever it deems necessary to 

ensure continued electoral success; it merely mandates that the minority’s opportunity to elect 

representatives of its choice not be diminished.”  Id.  A majority of the justices agreed that the 

district was not narrowly tailored.  See id. at 1003 (Thomas, J., joined by Scalia, J., concurring). 

Defendants’ explanation that Virginia used a quota only further shows that the 2012 Plan 

was not narrowly tailored.  The Supreme Court has held in other equal protection cases that use 

of racial quotas is not narrowly tailored.  See Grutter v. Bollinger, 539 U.S. 306, 334 (2003) (“To 
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be narrowly tailored, a race-conscious admissions program cannot use a quota system . . . .”); 

City of Richmond v. J.A. Croson Co., 488 U.S. 469, 507-08 (1989) (“the 30% quota cannot be 

said to be narrowly tailored to any goal”).  Because “[n]arrow tailoring [in the districting context] 

demands . . . that the district chosen entails the least race-conscious measure needed to remedy a 

violation,” the use of a quota that considers only race cannot possibly be narrowly tailored.  

Prejean, 227 F.3d at 518.  The General Assembly conducted no study to determine how many 

Black voting age residents were needed in CD3 to maintain their voting strength and used the 

55% BVAP quota even though they knew it was not required for Section 5 compliance.  The 

General Assembly’s quota considered only race and is not narrowly tailored.  This is improper as 

a matter of well settled law.  See Beasley, 946 F. Supp. at 1210 (“Districts in which most 

minority citizens register and vote will not need 55% BVAP to elect a candidate of choice.  To be 

narrowly tailored, such facts should be considered when district lines are drawn.  This was not 

done in the present cases because of the insistence that all majority-minority districts have at 

least 55% BVAP with no evidence as to registration or voter turnout.”). 

D. The Court Should Impose an Immediate and Effective Remedy  

Courts regularly exercise the “power . . . [either] to require valid reapportionment or to 

formulate a valid redistricting plan.”  Scott v. Germano, 381 U.S. 407, 409 (1965).  If time 

allows, a court should give the appropriate legislative body an opportunity to enact a new plan 

that avoids the constitutional infirmities in the invalidated plan.  See McDaniels v. Mehfoud, 702 

F. Supp. 588, 596 (E.D. Va. 1988); Nathaniel Persily, When Judges Carve Democracies: A 

Primer on Court-Drawn Redistricting Plans, 73 Geo. Wash. L. Rev. 1131, 1133 (2005).  But, as 

the Supreme Court has explained, “[a]lthough the legislative branch plays the primary role in 

congressional redistricting, our precedents recognize an important role for the courts when a 
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districting plan violates the Constitution.”  League of United Latin Am. Citizens v. Perry, 548 

U.S. 399, 415 (2006).  In particular, where it is clear that the appropriate legislative body will not 

or cannot enact a valid plan in time, as when the “imminence of . . . [an] election makes [referral 

to the legislative branch] impractical . . . it becomes the ‘unwelcome obligation’ of the federal 

court to devise and impose a reapportionment plan pending later legislative action.”  Wise v. 

Lipscomb, 437 U.S. 535, 540 (1978) (principal opinion) (internal citation omitted).   

The Virginia congressional primary election is scheduled for June 10, 2014, and if 

delayed, it must occur in the next few months to comply with the MOVE Act, 42 U.S.C. § 1973ff 

et seq.  This imminent election makes it impractical to refer adoption of a new plan to the 

General Assembly and allow it to perform the task at its leisure.  Accordingly, the General 

Assembly should be afforded no more than two weeks to adopt a remedial plan, and if it cannot, 

the Court should take on the “unwelcome obligation” to adopt a reapportionment plan. 

The Court plainly has the authority to adopt a remedial plan if the General Assembly is 

unable to do so in the time allotted.  See, e.g., Adamson v. Clayton Cnty. Elections & 

Registration Bd., 876 F. Supp. 2d 1347, 1352-53 (N.D. Ga. 2012) (utilizing independent 

technical advisor to aid in creating new map in time for looming qualifying deadlines and 

election); Hastert v. State Bd. of Elections, 777 F. Supp. 634, 661-62 (N.D. Ill. 1991) (comparing 

and ultimately adopting one of competing congressional redistricting plans submitted by 

plaintiffs where legislature failed to enact new districting scheme following census); 

Stephenson v. Bartlett, 582 S.E.2d 247, 248-49 (N.C. 2003) (finding legislature’s remedial plan 

unconstitutional and adopting court’s own plan over the course of 11 days); In re Legislative 

Districting of State, 805 A.2d 292, 298 (Md. 2002) (court adopted plan because “legislative 

elections are imminent, [and] there is simply no time to return the matter to the political 
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branches”).  In exercising that power, the Court could choose to draw an interim remedial plan 

(with or without the aid of a Special Master), or adopt (in whole or in part) Plaintiffs’ Alternative 

Plan.  While Plaintiffs’ Alternative Plan provides evidence of liability on the merits, it also 

serves as a viable remedial plan.  It satisfies the standards for court-adopted districting plans 

established in Abrams v. Johnson, 521 U.S. 74 (1997), and Upham v. Seamon, 456 U.S. 37 

(1982), because it does not “‘intrude upon state policy any more than necessary,’” id. at 42 

(quoting White v. Weiser, 412 U.S. 783, 795 (1973)).  The Alternative Plan affects only two 

districts, CD2 and CD3.  It also respects traditional redistricting criteria because it is more 

compact, more contiguous by land, and preserves more local jurisdictions than the 2012 Plan.  It 

also respects and, in many instances, furthers the goals of the 2012 Plan.  For all of these reasons, 

Plaintiffs’ Alternative Plan provides the Court with a viable option as it proceeds to adopt interim 

congressional district lines.   

Regardless of who adopts the remedial plan, the Court also must change the deadlines for 

Virginia’s 2014 congressional election cycle.  Because candidates must be given the opportunity 

to register their candidacy under a constitutional remedial plan, the Court should reopen the 

candidate filing period that closed on March 27, 2014.  It is well within the Court’s authority to 

change election deadlines in this manner.  See, e.g., Sixty-Seventh Minn. State Senate v. Beens, 

406 U.S. 187, 201 n.11 (1972) (“If time presses too seriously, the District Court has the power 

appropriately to extend the time limitations imposed by state law.”); Larios v. Cox, 305 F. Supp. 

2d 1335, 1342-43 (N.D. Ga.) (noting that the “court has broad equitable power to delay certain 

aspects of the electoral process if necessary” and finding “no reason why the court could not 

extend [the candidate qualifying] period if this proves to be necessary to ensure constitutional 

elections”), aff’d, 542 U.S. 947 (2004).  Indeed, a three-judge panel in Texas recently ordered 
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adjustments to the election schedule and other provisions in the Texas Election Code for the 

2012 congressional elections in light of outstanding redistricting issues still under review.  See 

Perez v. Perry, Case No. 5:11-CV-00360-OLG-JES-XR, Order (ECF No. 685) (W.D. Tex. Mar. 

1, 2012).  That courts inherently possess the authority to modify election deadlines when 

necessary follows from their power to review apportionment plans for constitutional compliance.   

In fact, Virginia has recently delayed statewide elections, demonstrating that such a delay 

is possible.  Pl. Ex. 8 at 5.  In 2011, Virginia delayed its primary elections to allow the General 

Assembly to draw new legislative districts.  Id.  The primary elections were scheduled for June 

14, 2011, and the General Assembly voted unanimously to delay the election until August 23, 

2011.  Id.  Similar accommodations should be made in 2014 to ensure that congressional 

elections proceed under a plan that complies with the U.S. Constitution. 

E. Plaintiffs Are Entitled to Their Reasonable Attorneys’ Fees and Costs   

Plaintiffs brought this lawsuit under 42 U.S.C. § 1983, and prevailing parties in § 1983 

actions “should ordinarily recover an attorney’s fee . . . .”  Hensley v. Eckerhart, 461 U.S. 424, 

429 (1983) (internal quotation marks and citation omitted).  Prevailing parties are also entitled to 

recover their expert fees.  See 42 U.S.C. § 1973l(e).  Plaintiffs request the opportunity—should 

they prevail—to demonstrate their attorneys’ fees, expert fees, and costs by post-trial motion. 
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Dated:  April 16, 2014 
 

Respectfully submitted, 

 By /s/ ____________________ 
     John K. Roche (VSB# 68594) 
     Marc Erik Elias (admitted pro hac vice) 
     John Devaney (admitted pro hac vice) 
     Perkins Coie, LLP 
     700 13th St. N.W., Suite 600 
     Washington, D.C. 20005-3960 
     Phone:  (202) 434-1627 
     Fax:  (202) 654-9106 
     Email: JRoche@perkinscoie.com 
     Email: MElias@perkinscoie.com 
     Email: JDevaney@perkinscoie.com 

     Kevin J. Hamilton (admitted pro hac vice) 
     Perkins Coie, LLP 
     1201 Third Avenue, Ste. 4800 
     Seattle, WA 98101-3099 
     Phone:  (206) 359-8000 
     Fax:  (206) 359-9000 
     Email: KHamilton@perkinscoie.com 

Attorneys for Plaintiffs 
  
 

Case 3:13-cv-00678-REP-LO-AD   Document 86   Filed 04/16/14   Page 36 of 38 PageID# 2180

mailto:KHamilton@perkinscoie.com


 

 
 
 

-32-  

 

CERTIFICATE OF SERVICE 

 I hereby certify that on this 16th day of April, 2014, I caused the foregoing to be 
electronically filed with the Clerk of this Court using the CM/ECF system, which will then send a 
notification of such filing (NEF) to the following: 
 
Mike Melis 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia  23219 
(804) 786-2071 
Fax:  (804) 786-1991 
mmelis@oag.state.va.us 
 
Attorneys for Defendants Charlie Judd, 
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fchockley@bakerlaw.com  
 
Jennifer Marie Walrath  
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jwalrath@bakerlaw.com 
 
Attorneys for Movants Robert B. Bell, 
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Jonathan Andrew Berry  
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Washington, DC 20001  
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Respectfully submitted, 

By /s/     
     John K. Roche (VA Bar No. 68594) 
     Perkins Coie, LLP 
     700 13th St., N.W., Suite 600 
     Washington, D.C. 20005-3960 
     Phone:  (202) 434-1627 
     Fax:  (202) 654-9106 
     JRoche@perkinscoie.com 
 
     Attorneys for Plaintiffs  
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Expert Report of Dr. Michael P. McDonald 

Page v. State Board of Elections 

1. Biographical Information 

I am Associate Professor of Government and Politics at George Mason University and a non-

resident Senior Fellow at the Brookings Institution. 

I have been involved in redistricting since the late 1980s when I prepared racial bloc voting 

analyses for the Department of Justice in Garza v Los Angeles Board of Supervisors. Since then I 

have been involved as a consultant to redistricting authorities or parties in litigation in fourteen 

states. I have also provided court testimony at trial or by deposition in a number of redistricting 

cases. Finally, I have produced numerous scholarly writings on the American electoral system.  

Please see my attached vita for more information regarding my academic publications and 

professional experience. 

I have a specific interest in Geographic Information System applications to enable greater public 

participation in redistricting. I co-led a team with Dr. Micah Altman that developed award-

winning open-source redistricting software called DistrictBuilder that allows users to draw 

districts through web-browsers. We deployed this software to support advocacy efforts and 

actual redistricting efforts by government officials in several jurisdictions within the United 

States and Mexico.  

Among the government bodies that used our software was Virginia Governor Bob McDonnell’s 

Independent Bipartisan Advisory Redistricting Commission, to which I also served as a mapping 

consultant. The software was also deployed to support a Virginia college student redistricting 

competition that occurred concurrently with the Commission’s and the General Assembly’s 

redistricting deliberations. 

I have been retained by Perkins Coie LLP on behalf of Plaintiffs in Page v. Virginia State Board 

of Elections to provide expert witness testimony regarding their challenge to Virginia’s Third 

Congressional District as the product of an unlawful racial gerrymander. I am being compensated 

at a rate of $300/hr. 

2. Executive Summary 

This expert report presents evidence that the adopted Third Congressional District was the 

product of an unlawful racial gerrymander. First, it examines the geography of the district, 

specifically demonstrating how the district is not compact, not contiguous, and splits multiple 

counties, independent cities, and precincts. Second, it demonstrates that, notwithstanding the fact 

that the minority candidate of choice had consistently won landslide victories, the Virginia 

General Assembly strategically traded populations in and out of the Third Congressional District 

so as to increase the Black Voting Age Population of the District. Finally, the analysis compares 
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the adopted Third District to the Third District deemed unconstitutional by a federal three-judge 

panel in 1997, demonstrating the striking similarities between both the goals and the results of 

the two districts.   

In sum, the boundaries and composition of Virginia’s Third Congressional District demonstrate 

that race predominated in the drawing of the District.   

3. Background and Data Sources 

A. Background 

Following the 1990 census, the Commonwealth of Virginia created an African-American 

majority Third Congressional District that was further amended in 1993. 

In 1997, this Third District became the subject of federal litigation in Moon v. Meadows. The 

Eastern District of Virginia three-judge panel found the Third District to be the product of an 

unlawful racial gerrymander and enjoined the conduct of any elections based on that District.   

Following the 2010 redistricting, the General Assembly adopted a congressional redistricting 

plan in HB 251, that was approved by the Governor. The adopted Third District and surrounding 

Districts are the subjects of my expert report. 

B. Population and Geographic Data Sources 

I obtained from the Census Bureau Virginia's 2010 census population and geographic data 

produced in support of redistricting.
1
 Virginia's congressional districts prior to the last 

redistricting are described in the Census Bureau's geographic data. I refer to these as 

"benchmark" districts. 

In 2012, the General Assembly adopted new congressional districts in HB 251. I obtained the 

census block assignment file for HB 251, which describes the adopted districts in the census 

geography, from the General Assembly's redistricting website.
2
  

4. Geographical Description 

In Figure 1, I provide a map of the adopted Third Congressional District. In Figures 2 through 5, 

I provide detailed maps of portions of the district. Figure 2 is a detailed map of Norfolk and 

Portsmouth. Figure 3 is a detailed map of Newport News and Hampton. Figure 4 is a detailed 

map of Petersburg, Prince George, and Surry. Figure 5 is a detailed map of Henrico and 

Richmond. 

                                                 
1
 These data were modified from the original Census Bureau release due to the incorrect location of the Norfolk 

Naval Base in the census geography. See http://www2.census.gov/census_2010/01-Redistricting_File--PL_94-

171/Virginia/VA_errata%5B1%5D.pdf.   
2
 See: http://redistricting.dls.virginia.gov/2010/RedistrictingPlans.aspx#31 
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The adopted Third District is colored red. The adopted First District is yellow. The adopted 

Second District is Green. The adopted Fourth District is lavender. The adopted Seventh District 

is olive green.  

Water is colored blue. To demonstrate where districts cross water, districts are overlaid onto the 

water such that the water has slightly different coloring depending on which district the water is 

assigned to. Water assigned to the adopted Third District appears with a purplish hue. 

Virginia's counties and independent cities — what I refer to as "localities" — are labeled and 

outlined by a dark solid line. 

Within localities are voting precincts, which I refer to as VTDs. VTD is short for "Voting 

Tabulation District," which is the Census Bureau's generic name for precincts, wards, and 

election districts. VTDs are outlined by a faint dotted line. 

I identify significant connecting bridges in the Third District and adjacent districts as outlined 

yellow line segments.  

 

Figure 1. The Adopted Third Congressional District 
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Figure 2. The Adopted Third Congressional District, Norfolk and Portsmouth Detail 

 

 

Figure 3. The Adopted Third Congressional District, Newport News and Hampton Detail 
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Figure 4. The Adopted Third Congressional District, Petersburg, Prince George, and Surry 

Detail 

 

Figure 5. Adopted Third Congressional District, Henrico and Richmond Detail 
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The Moon Court described the physical geography of the unconstitutional Third District in these 

terms: 

"The District has been aptly described as follows: 

The Third Congressional District, as presently configured, is an amalgamation principally of 

African-American citizens contained within the legislatively determined boundaries for the 

obvious purpose of establishing a safe black district. The district is anchored in the tidewater 

cities of Norfolk, Suffolk, and Portsmouth. It crosses the Chesapeake Bay to include portions of 

the cities of Hampton and Newport News where the African-American population is the 

majority, using only the open water of the Chesapeake Bay and the James River to connect the 

disparate and non-contiguous portions of these two small cities. The District then crosses the 

James River into the largely rural Surry County, recrossing the James River to take in all of the 

African-American majority Charles City County. In Charles City County the district splits in 

three directions. To the south the District runs through Prince George County and slices through 

the City of Hopewell, including only those areas where blacks predominate, before terminating 

some 30 miles away in the City of Petersburg, which it also divides racially. To the east, the 

District takes in part of rural southeastern Henrico County before reaching the more built up and 

heavily black eastern suburbs of Richmond, racially dividing the capital city nearly in half before 

terminating in a small black neighborhood in northern Henrico County. To the north, the district 

widens out to take all of the rural and agricultural counties of New Kent, King William, King 

and Queen, and ends its roughly 225 mile trek in Essex County along the banks of the 

Rappahannock River. (Pl.'s Complaint)." 

The adopted Third District can be described in strikingly similar terms to the unconstitutional 

Third District. 

The Third Congressional District, as presently configured, is an amalgamation principally of 

African-American citizens contained within the legislatively determined boundaries for the 

obvious purpose of establishing a safe black district. The district is anchored in the tidewater 

cities of Norfolk, Suffolk, and Portsmouth. It crosses the Chesapeake Bay to include portions of 

the cities of Hampton and Newport News where the African-American population is the 

majority, using only the open water of the Chesapeake Bay and the James River to connect the 

disparate and non-contiguous portions of these two small cities. The District then crosses the 

James River into the largely rural Surry County and dividing Prince George County. In Prince 

George County, the District splits in two directions. To the south the District takes in all of the 

African-American majority City of Petersburg. To the north the District recrosses the James 

River to take in all of the African-American majority Charles City County. The District then 

takes in rural eastern Henrico County before reaching the more built up and heavily black eastern 

suburbs of Richmond, racially dividing the capital city nearly in half before terminating in a 

black neighborhood in northern Henrico County.  
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I examine below in greater detail the Third District's (1) compactness, (2) contiguity, (3) locality 

splits, and (4) Voting Tabulation District splits.  

A. Compactness 

In Table 1, I report the compactness of the adopted congressional districts. I report three 

commonly used compactness measures called the Reock Test, Polsby-Popper Test, and the 

Schwartzberg Test.  

The Reock Test compares a district to a circle, considered by many to be the most compact 

shape. The test involves calculating the ratio of the area of a district to the area of the smallest 

circle that can be drawn around it. This ratio ranges between zero and one, with one being the 

most compact shape (in this case, the district is a circle). Thus, lower values of the Reock Test 

correspond with less compact districts. 

The Polsby-Popper Test also compares a district to a circle. This test involves calculating the 

ratio of the area of a district to a circle with the same perimeter as the district. As with the Reock 

Test, a lower value indicate a less compact district. 

The Schwartzberg Test also compares a district to a circle. This test involves calculating the ratio 

of the perimeter of the district to the perimeter of a circle with the same area. Unlike the two 

other compactness measures, higher values indicate less compact districts. 

District Reock 

Polsby-

Popper Schwartzberg 

1 0.28 0.18 2.09 

2 0.27 0.20 2.09 

3 0.19 0.08 3.07 

4 0.32 0.20 2.04 

5 0.30 0.15 2.30 

6 0.26 0.16 2.17 

7 0.30 0.13 2.34 

8 0.37 0.26 1.76 

9 0.20 0.18 2.13 

10 0.29 0.12 2.60 

11 0.23 0.09 3.06 

 Table 1. Compactness of Adopted Congressional Districts 

Table 1 illustrates the adopted Third District is an extreme district on all three compactness 

measures. By any of these measures, the adopted Third Congressional District is the least 

compact of any adopted district, with a Reock Test score of 0.19, a Polsby-Popper Test score of 

.08 and a Schwartzberg Test score of 3.07. 
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B. Contiguity 

Contiguity means that all parts of a district are connected.  Specifically, a district is contiguous if 

any part of the district can be reached from any other part without crossing the district boundary 

— in other words, if the district is not divided into two or more discrete pieces. 

Figure 1 demonstrates that the adopted Third District is contiguous at points only by virtue of 

being connected via water, particularly the James River, without a connecting bridge. 

Furthermore, the adopted Second District's contiguity is affected by the shape of adopted Third 

District.  

As Figure 2 illustrates, the adopted Second District wraps around the north end of the Norfolk 

portion of the adopted Third District, crossing Willoughby Bay without a connecting bridge. As 

the Second District continues to wrap around the Third District, it crosses the Lafayette River 

without a connecting bridge. 

As Figure 3 illustrates, the Second District then crosses the James River to Hampton. Although 

there is a connecting bridge and tunnel, the northern terminus of the bridge is in the Third 

District. The Second Congressional District then wraps around the Third District on the northern 

portion of Hampton crossing the Southwest Branch Back River, this time connected by a bridge. 

The Third District is connected from Portsmouth by bridges across intervening water to Norfolk 

and Hampton. However, further along the west of the James River, only water connects the 

Hampton and Newport News portions of the Third District. Likewise, only water connects the 

Newport News and Surry portions of the Third District. 

Figure 4 shows that the Third District again crosses the James River just to the east to Hopewell. 

It is not clear from the Census Bureau's geographical data if the Third Congressional District is 

connected across the James River between Prince George and Charles City. The Third District's 

boundary stops at a bridge, but there is insufficient geospatial information to determine if the 

eastern portion of the bridge is indeed contained in the Third District. 

C. Locality Splits 

I refer to Virginia's Counties and Independent Cities as "localities," which are defined in the 

Census Bureau's geography. If a district does not entirely contain a geography, in this case a 

locality, within its borders, the geography is considered to be "split" by the district.  

Seventeen (17) localities are split by all adopted Districts.  

In Table 2, I calculate the number of times each adopted District splits a Virginia locality and the 

number of locality splits that involve the Third Congressional District. 
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District 

Number of 

Locality 

Splits by  

District 

Number of 

Locality 

Splits 

Involving 

CD3 

1 5 2 

2 3 3 

3 9 9 

4 4 3 

5 3   

6 2   

7 4 2 

8 1   

9 2   

10 2   

11 2   

 Table 2. Localities Split by Adopted Congressional Districts 

The adopted Third District splits nine localities, the most of any adopted district. The next largest 

number of locality splits are by the First Congressional District, with five, then the Fourth and 

Seventh Congressional Districts, with four apiece. The adopted Second Congressional district 

splits three localities. 

The adopted Third District contributes to the higher number of locality splits with its surrounding 

districts. All three of the adopted Second District's locality splits involve the Third District. 

Three of four of the adopted Fourth District’s locality splits involve the Third District. Two of 

four of the adopted Seventh District's locality splits involve the Third District. Two of five of the 

adopted First District's locality splits involve the Third District. 

The statistics presented in Table 2 illustrate that a typical adopted Virginia Congressional 

District splits at most three localities. The adopted Third District is an anomaly. The Third 

District splits nine localities, the most of any district. Since another district must be involved in a 

split, the districts adjacent to the Third Congressional District have a higher number of locality 

splits due to the unusually large number of locality splits involving the Third Congressional 

District. 

In determining that race was the predominant factor in the creation of the unconstitutional Third 

District, the Moon Court noted that "[a]s of 1993, the Congressional district plan splits some 21 

independent cities and counties, with more than half of those county and city splits (11) in the 

Third District." 952 F. Supp. at 1148. Similarly here, the adopted Third District splits 17 

independent cities and counties, with more than half of those locality splits in the adopted Third 

District.   
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District 

Number 

of VTD 

Splits by 

District 

Number 

of VTD 

Splits 

Involving 

CD3 

1 4 1 

2 5 5 

3 14 14 

4 7 7 

5 3   

6 1   

7 2 1 

8 2   

9 1   

10 2   

11 3   

Table 3. Voting Tabulation District Splits by Adopted Congressional Districts  

D.  Voting Tabulation District Splits 

In Table 3, I calculate the number of times Virginia Voting Tabulation Districts (VTDs) are split 

by the adopted districts and the number of VTD splits that involve the Third District.  

Twenty (20) VTDs are split by all adopted Districts. 

The adopted Third District splits fourteen VTDs, the most of any adopted district. The next 

largest number of VTD splits are in the Fourth District, with seven, then the Second District, 

with five, and the First District, with four. The adopted Seventh District splits two VTDs. 

The Third District contributes to the higher number of VTD splits in its surrounding districts. All 

seven of the Fourth District's VTD splits involve the Third Congressional District, as do all five 

of the VTD splits of the Second District. One of four of the First District's VTD splits involves 

the Third Congressional District. One of two of the Seventh District's locality splits involves the 

Third Congressional District. 

The statistics presented in Table 3 illustrate that, without factoring in the Third District, a typical 

adopted Virginia Congressional District splits, at most, three VTDs. The adopted Third District 

is again an extreme outlier, as it is with locality splits presented in Table 2. The Third 

Congressional District splits 14 VTDs, twice as many as any other district. Since another district 

must be involved in a split, the districts adjacent to the Third District — particularly the Second 

and Fourth Districts — have a higher number of locality splits due to the unusually large number 

of locality splits involving the Third District. 

In its determination that race was the predominant factor in the creation of the unconstitutional 

Third District, the Moon Court noted that "the entire State's redistricting had only 54 split 

precincts, but 37 of them were in the Third District." 952 F. Supp. at 1148. Similarly here, the 
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adopted Congressional District plan has only 20 VTD splits, but 14 of them are within the Third 

District.  

E. Summary 

The adopted Third Congressional District is bizarrely shaped. It is the least compact of all the 

adopted congressional districts. At least at two points, perhaps three, it is contiguous only across 

water without a connecting bridge. The adopted Third District is involved in a majority of the 

locality and VTD splits across all adopted Districts.  

These are all factors that the Moon Court considered when determining that Virginia used race as 

the predominant factor when adopting the Third District in 1993. 

Furthermore, the bizarrely shaped Third Congressional District negatively affects the Second 

Congressional District's contiguity. At three points the Second Congressional District wraps 

around the Third Congressional District in a manner that traverses water without a connecting 

bridge. 

5. Historical Performance of Candidates to the Third District 

Candidate 2002 2004 2006 2008 2010 2012 

Rep. Bobby Scott 96.1% 69.3% 96.1% 97.0% 70.0% 81.3% 

Republican 

Opponent   30.5%     27.2% 18.5% 

Other Candidates 3.9% 0.1% 3.9% 3.0% 2.8% 0.3% 

Table 4. Election Results for the Third Congressional District, 2002-2012 

As reported in Table 4, the African-American candidate in the Third District, and presumably 

African-American candidate of choice, Rep. Bobby Scott was reelected to the district from 2002 

to 2012 with an average vote share of 85.0%. In the 2010 election, a historically good election 

for Republican candidates nationwide, Rep. Scott received 70.0% of the vote. In the subsequent 

election, following the increase of the Black voting-age population of the Third District, Rep. 

Scott received 81.3% of the vote. 

Rep. Scott has won overwhelmingly lopsided election victories in the benchmark and adopted 

Third District before the recent redistricting. The increase of the Black voting-age population of 

the Third District is thus at face value not needed to continue to elect the African-American 

candidate of choice.  

The Commonwealth of Virginia did not include in its Section 5 submission to the Department of 

Justice an analysis to determine if the Black voting-age population of the benchmark Third 

District needed to be increased in order for the African-American community to continue to elect 

a candidate of choice. Other jurisdictions in the United States have performed such analyses. In 

South Carolina, for example, a "to elect" analysis of State Senate District 10 found that a Black 
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voting-age population of 33.3% was effective for the African-American community to have the 

ability to elect candidates of its choice, and the Department of Justice approved the district.
3
 

As analyses in other states demonstrate, the Black voting-age population of the Third District 

needed to elect an African-American candidate of choice may be substantially lower than the 

adopted or even benchmark Third District's Black voting-age population. 

6. The Black Voting-Age Population of the Third District Was 

 Strategically Increased 

In addition to an examination of the shape of the Third District, the Court's analysis in Moon v. 

Meadows examined how "[t]hroughout the redistricting process, the Legislature sought to protect 

and indeed enhance this initial ratio [of Black population]." 952 F. Supp. at 1146. The Court 

examined changes to the District adopted by the General Assembly through amendments by the 

Governor — Virginia's Governor has amendatory veto power — and through subsequent 

amendments to the district in 1993. The Court found these moves were further evidence of 

"Virginia's predominant attention to the principal goal of creating a safe black district" Id.   

I perform a similar analysis as the Moon v. Meadows Court, using the benchmark Third District 

as the baseline for comparison. I begin by describing important aspects of the data and proceed 

with analyzing trades made between the Third District and surrounding Districts.  

Notwithstanding the historical performance of the African-American candidate of choice in the 

Third District, the General Assembly increased the Black voting-age population of the District.   

In my opinion, similar to the process observed by the Moon v. Meadows Court, Virginia traded 

population among the Third and surrounding Districts with the purpose of increasing the Black 

voting-age population of the adopted Third District. 

A. Defining the Black Voting-Age Population 

Prior to the 2000 census individuals could identify themselves as one – and only one – of five 

racial populations: American Indian or Alaska Native, Asian, Black or African American, Native 

Hawaiian or Other Pacific Islander, or White. 

Beginning with the 2000 census, individuals may identify themselves as belonging to one or 

more of the five racial populations. With some frequency, individuals identify themselves as 

belonging to more than one of these racial groups. 

To address the potential non-comparability of race statistics, the Office of Management and 

Budget (OMB) issued Bulletin No. 00-02, which provides guidance on the allocation of 

multiple-race responses for use in civil rights monitoring and enforcement. The Bulletin directs 

                                                 
3
 Exhibit 14 of South Carolina's Section 5 submission, "Retrogression Analysis for the South Carolina Senate 

Districting Plan Adopted in 2001" by Richard L. Engstrom, July 27, 2011. 

Case 3:13-cv-00678-REP-LO-AD   Document 86-1   Filed 04/16/14   Page 41 of 113 PageID#
 2223



 

13 

 

federal agencies to treat an individual who lists more than one race as belonging to the minority 

group that is the subject of the complaint or enforcement action under consideration. 

The Department of Justice also has published a statement regarding allocation of multiple-race 

categories in the Federal Register Notice "Guidance Concerning Redistricting and Retrogression 

Under Section 5 of the Voting Rights Act, 42 U.S.C. 1973c". The Department of Justice 

describes a process to evaluate Section 5 retrogression whereby a minority race population is 

calculated in two steps. First, the minority population is calculated as consisting of those persons 

who identify themselves as belonging to (1) the minority race alone and (2) the minority race and 

the White population. Second, other combinations of minority races will be considered if it 

appears there are significant numbers of responses among the other racial combinations. This 

Guidance was written prior to the release of the census population data in 2000. The Guidance 

language is couched in terms of what Department of Justice expected – that the number of 

responses to multiple-race categories would be small. 

Plaintiffs allege racial gerrymandering with respect to Black or African-American voters. 

Virginia congressional districts are drawn to equalize total population. Voting rights questions 

involve voters, and thus minority voting rights analyses primarily examine the voting-age 

population (VAP) of the minority group at issue. 

Consistent with the OMB Bulletin and Department of Justice Guidance, I calculate two statistics 

for the Black VAP. First, I calculate Black VAP as a combination of census responses 

identifying a person as Black or Black and White. I call this the “exclusive” method since it 

excludes some multi-race individuals who identified themselves to the Census Bureau as 

African-American. Second, I calculate Black VAP as any response where Black is chosen alone 

or in combination with one or more other races. I call this the “inclusive” method since it 

includes all individuals who identified themselves to the Census Bureau as African American.   

It is my opinion that the inclusive method is the valid calculation consistent with the OMB 

Bulletin and DOJ Guidance for the voting rights allegations raised by Plaintiffs. I report these 

statistics alongside the exclusive method calculations, as the Virginia General Assembly reports 

only the exclusive method calculations in their redistricting statistical reports. 

B. Population of Adopted and Benchmark Third District 

In Table 5, I report population statistics for the benchmark and adopted Third Congressional 

District. 

The ideal population for each Virginia congressional district following the 2010 census is 

727,366 persons. Prior to the last redistricting, the benchmark Third District had 663,390 persons 

according to the 2010 census. The benchmark Third District needed to add 63,976 persons to 

achieve population equality with other Virginia congressional districts. 
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Total 

Pop. 

Ideal 

Pop. Deviation VAP 

Black VAP 

(Exclusive 

Method) 

Black VAP 

(Inclusive 

Method) 

%Black 

VAP 

(Exclusive 

Method) 

%Black 

VAP 

(Inclusive 

Method) 

Benchmark 663,390 727,366 -63,976 511,559 271,419 275,499 53.1% 53.9% 

Adopted 727,366 727,366 0 560,158 315,604 320,210 56.3% 57.2% 

Change from Benchmark 

to Adopted 63,976     48,599 44,185 44,711 3.3% 3.3% 

%Black VAP of Net VAP Added to Benchmark District 90.9% 92.0%     

Table 5. Selected Population Statistics for the Benchmark and Adopted Third 

Congressional District 

Prior to the redistricting, the benchmark Third District had a total voting-age population of 

511,559 persons. As calculated using the exclusive method, 271,419 of those persons were 

Black, or 53.1% of the VAP. As calculated using the inclusive method, 275,499 of those persons 

were Black, or 53.9% of the VAP. The inclusive method counts 4,080 additional voting-age 

persons over the exclusive method as identifying themselves as Black or African-American in 

the benchmark Third District. 

The adopted Third District's total population is 727,366 persons, exactly equal to the ideal 

population for a Virginia congressional district, and represents an increase of 63,976 persons 

over the Benchmark Third District. 

Following the redistricting, the adopted Third District had a voting-age population of 560,158 

persons. This represents an increase of 48,599 persons of voting-age over the benchmark Third 

District. As calculated using the exclusive method, 315,604 of those persons were Black, or 

56.3% of the VAP. This represents an increase 3.3 percentage points over the benchmark Third 

District (the apparent discrepancy is due to rounding). As calculated using the inclusive method, 

320,210 of those voting-age persons were Black, or 57.2% of the VAP. This also represents an 

increase of 3.3 percentage points over the benchmark district. The inclusive method counts 4,606 

additional voting-age persons over the exclusive method as identifying themselves as Black in 

the adopted Third District. 

C. Detailed Changes to the Third District 

For Virginia to increase the Black VAP from the Benchmark to the Adopted Third District, given 

that the benchmark Third District required additional population, areas with substantially higher 

Black VAP than the benchmark Third District were added to the benchmark district. During the 

redistricting process, either a net of 44,185 (exclusive method) or 44,711 (inclusive method) 

Blacks of voting-age were added to the district. In other words, among the net voting-age 

population added from the surrounding benchmark districts to the adopted Third District, 90.9% 

(exclusive method) or 92.0% (inclusive method) were Black. 

Four congressional districts are adjacent to the benchmark Third District: the First, Second, 

Fourth, and Seventh. While the Black voting-age population of the adopted Third District was 
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increased relative to the benchmark district, all four of these adjacent districts saw a decrease in 

Black voting-age population percentages. The Black VAP of the First District decreased 2.6 

percentage points (either method), the Second District decreased 0.2 percentage points (either 

method), the Fourth District decreased 2.2 percentage points (either method), and the Seventh 

District decreased 2.4 percentage points (either method).  

Table 6 presents population statistics for the population that was removed from the benchmark 

Third District into the surrounding adopted congressional districts and the population that was 

removed from the surrounding benchmark districts into the adopted Third Congressional District. 

Benchmark to  

Adopted 

District Total Pop VAP 

Black 

VAP 

(exclusive 

method) 

Black 

VAP 

(inclusive 

method) 

% Black 

VAP 

(exclusive 

method) 

% Black 

VAP 

(inclusive 

method) 

1 → 3 23,288 17,805 7,736 7,933 43.4% 44.6% 

3 → 1 7,351 5,106 2,224 2,286 43.6% 44.8% 

2 → 3 27,917 20,543 7,548 7,785 36.7% 37.9% 

3 → 2 25,501 20,049 3,661 3,774 18.3% 18.8% 

4 → 3 35,447 27,835 20,917 21,089 75.1% 75.8% 

3 → 4 5,713 4,176 1,729 1,757 41.4% 42.1% 

7 → 3 36,106 27,743 17,853 18,035 64.4% 65.0% 

3 → 7 20,217 15,996 2,255 2,314 14.1% 14.5% 

Net Change to  

Third District 63,976 48,599 44,185 44,711 90.9% 92.0% 

Table 6. Population Movement Between Benchmark and Adopted Congressional Districts 

Although the benchmark Third District needed to gain population, population was not only 

added to the adopted Third District from surrounding benchmark districts, population was also 

moved from the benchmark Third Congressional District into the surrounding adopted districts. 

Since the Third District needed to add population to reach population equality, the population 

moved from the benchmark Third District made the redistricting more complex, as even more 

population needed to be added to the Third District to compensate for the population removed 

from the District.  

A simple strategy to increase the Black VAP of the adopted Third District might involve moving 

high density African-American communities into the district from the surrounding benchmark 

districts. A sophisticated strategy to increase the Black VAP of the adopted Third District further 

involves removing lower density Black VAP communities from the benchmark Third District 

and replacing them with higher density Black VAP communities from surrounding benchmark 

districts.  

The sophisticated strategy of trading lower density Black VAP communities in the benchmark 

Third District with higher density Black VAP communities in the surrounding benchmark 

districts is evident in Table 6. 
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In the trades between the Third District and the Second, Fourth, and Seventh Districts, lower 

density Black VAP communities were removed from the benchmark Third Congressional 

District and higher density Black VAP communities were added to the adopted Third District 

from these surrounding benchmark districts. The communities traded between the benchmark 

Third and First Districts appear to have substantially similar Black VAP, however these trades 

were part of a complex three-way trade that involved the Second District. 

I discuss below trades of population and geography between the (1) First and Third Districts, (2) 

Second and Third Districts, (3) Fourth and Third Districts, and (4) Seventh and Third Districts. 

Figures 6 through 10 illustrate changes to the benchmark and surrounding Districts. The adopted 

congressional districts are presented in the same color scheme as before. Benchmark 

congressional district boundaries are presented as red lines. Locality boundaries are presented as 

black lines and VTD boundaries are presented as gray lines. Water is colored blue and shaded 

according to adopted district colors. Bridges are presented as yellow.  

 

Figure 6. Geography Trades between the First and Third Districts 

(1) Trades between the First and Third Districts 

Trades between the First and Third Districts primarily involved a complex trade between the 

First and Second Districts. Race predominated in these trades in how Hampton and Newport 

News population formerly assigned to the benchmark First District was segregated along racial 

lines, with predominantly White population given to the Second District and predominantly 

Black population given to the Third District. 

Case 3:13-cv-00678-REP-LO-AD   Document 86-1   Filed 04/16/14   Page 45 of 113 PageID#
 2227



 

17 

 

Prior to the redistricting, the benchmark First and Third Districts shared common borders in 

Hampton and Newport News. The adopted First District's southern border was removed entirely 

from Hampton and almost entirely from Newport News. 

Much of the Newport News territory surrendered by the First District is predominantly White 

according to the 2010 census. Giving this population to the adopted Third District would have 

avoided the necessity of linking the Hampton and Newport News portions of the Third District 

via the James River with no connecting bridge. Instead, the General Assembly chose to wrap the 

adopted Second District around the Hampton portion of the adopted Third District, at one point 

creating a narrow neck less than a mile wide. This neck then enabled the General Assembly to 

segregate Newport News along racial lines between the Second and Third Districts. 

Fifteen of sixteen whole Newport News VTDs formerly in the benchmark First District were 

assigned to the adopted Second District, plus parts of three more VTDs formerly split between 

the benchmark First and Third Districts. One whole VTD formerly in the benchmark First 

District was assigned to the adopted Third District. 

The single Newport News VTD formerly located in the benchmark First District assigned to the 

adopted Third District — South Morrison — has the highest Black voting-age population of any 

of the whole VTDs formerly located in the benchmark First District. South Morrison has a total 

population of 4,473 persons, a VAP of 3,267 persons, and a Black VAP of 46.9% (exclusive 

method) or 48.1% (inclusive method).  

The total of all other Newport News population formerly located in the benchmark First District 

and assigned to the Second District has a total population of 70,701 persons, a VAP of 55,944 

persons, and a Black VAP of 22.6% (exclusive method) or 23.1% (inclusive method). 

Three of six whole Hampton VTDs formerly in the benchmark First District were assigned to the 

Second District and the remaining three whole VTDs were assigned to the Third District. A part 

of one VTD in Hampton was split between the Second and Third.  

The four Hampton VTDs formerly located in the benchmark First District and assigned to the 

adopted Second District (three wholly and one in part) have a total population of 12,897 persons, 

a VAP of 9,774 persons, and a Black VAP 44.6% (exclusive method) or 45.7% (inclusive 

method). 

The four Hampton VTDs formerly located in the benchmark First District and assigned to the 

adopted Third District (three wholly and one in part) have a total population of 18,815 persons, a 

VAP of 14,538 persons, and a Black VAP 42.7% (exclusive method) or 43.8% (inclusive 

method). 

The Hampton population assigned from the benchmark First District to the adopted Third 

District has a slightly lower Black VAP percentage than the population assigned to the adopted 
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Second District — 2.0 percentage points lower by either calculation method. At the same time, 

however, the geography assigned to the adopted Second District is less densely populated, such 

that although both the adopted Second and Third Districts were each assigned three VTDs 

formerly in the benchmark First District and one was split between them, 5,918 fewer Hampton 

residents formerly in the benchmark First District were assigned to the Second District compared 

to the Third District. The lower total population gain realized in the Second District's connection 

through Hampton meant a larger number of Newport News Whites could be added to the Second 

District, thereby more than offsetting the slightly higher Hampton Black VAP percentage 

formerly in the First District assigned to the Second District.  

One whole Newport News VTD formerly assigned to the benchmark Third District was assigned 

to the First District. Additionally, a portion of Greenwood was assigned to the adopted First 

District (a very small portion of this VTD was formerly split between the benchmark First and 

Third Districts). A small portion of one York County VTD — Magruder — formerly located in 

the benchmark Third District was also assigned to the adopted First District. (It is appropriate to 

mention this York VTD here since it is contiguous to the Newport News VTDs.) 

The total of these three assignments of VTD portions from the benchmark Third District to the 

adopted First District are reported in Table 6 and have a total population of 7,351 persons, a 

VAP of 5,106 persons, and a Black VAP of 43.6% (exclusive method) or 44.8% (inclusive 

method). 

The population moved from the benchmark First District to the adopted Third District have a 

total population of 23,288 persons, a VAP of 17,805 persons, and a Black VAP of 43.4% 

(exclusive method) or 44.6% (inclusive method). 

There may appear to be no racial component to the trades between the First and Third Districts 

from the Table 6 statistics since a slightly higher BVAP percentage was transferred into the First 

District. However, race played a role. Predominantly White Newport News VTDs could have 

been given to the adopted Third District when the benchmark First District was removed from 

these localities. This population was instead given to the adopted Second District. The Newport 

News population that was given to the adopted Third District had the highest Black VAP of any 

VTD in the benchmark First District. 

Furthermore, the adopted Second District was made contiguous to Newport News by way of a 

low-population mile-wide finger wrapping around the Hampton portion of the adopted Third 

District. Indeed, as described in the next section, even further segregation of Newport News was 

enabled by this configuration since the adopted Second District was now able to take additional 

predominately White Newport News population from the benchmark Third District. 
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Figure 7. Geography Trades between the Second and Third Districts 

(2) Trades between the Second and Third Districts 

As reported in Table 6, population trades between the Second and Third Districts further 

segregated these districts' populations along race by moving higher Black VAP areas from the 

benchmark Second District into the adopted Third District in exchange for lower Black VAP 

territory moved from the benchmark Third District to the adopted Second District. Furthermore, 

these trades reduced the compactness of the Second and Third Districts and resulted in three 

instances where the Second District is contiguous by water with no connecting bridge.  

The population moved from the benchmark Second District to the adopted Third District had a 

total population of 27,917 persons, a VAP of 20,543 persons, and a Black VAP of 36.7% 

(exclusive method) or 37.9% (inclusive method). 

The population moved from the benchmark Third District to the adopted Second District had a 

total population of 25,501 persons, a VAP of 20,049 persons, and a Black VAP of 18.3% 

(exclusive method) or 18.8% (inclusive method). 

I review below trades between the Second and Third Districts, which occurred in the localities of 

(a) Newport News, (b) Norfolk, and (c) Hampton. 

a. Newport News 

In Newport News, all trades between the Second and Third Districts involved moving 

predominantly White population from the benchmark Third District to the adopted Second 
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District. Four whole VTDs and parts of two others were assigned from the benchmark Third 

District to the adopted Second District.  

Furthermore, these trades resulted in a less compact alignment of the Second and Third Districts 

as an arm of the adopted Second District was extended along the James River shore. While it 

may appear from visual inspection that a sizable VTD connects the Newport News portion of the 

adopted Third District to the James River, all but a small sliver on the northern end of the shore 

has zero-population.  

These trades from the benchmark Third District to the adopted Second District resulted in 

moving a total population of 17,745 persons, a VAP of 13,592 persons, and a Black VAP of 

19.1% (exclusive method) or 19.7% (inclusive method). 

As described in the section above regarding trades between the First and Third Districts, none of 

these trades between the Second and Third Districts would have been possible if the Second 

District had not been connected to Newport News through a complex series of trades with the 

benchmark First District. Thus, trades between the First and Third Districts should not be viewed 

in isolation since they enabled the adopted Second District to take predominantly White Newport 

News population from the benchmark Third District. 

b. Norfolk 

In Norfolk, trades between the Second and Third District involved moving higher density Black 

VAP areas from the benchmark Second to adopted Third District in exchange for lower density 

Black VAP areas from the benchmark Third to the adopted Second District. Furthermore, these 

trades negatively affected the compactness of both districts and created three portions of the 

adopted Second District to be connected by water with no connecting bridge. 

Three whole VTDs and a part of one were assigned from the benchmark Second District to the 

adopted Third District. At the same time, three whole VTDs were assigned from the benchmark 

Third District to the adopted Second District. 

In sum, the Norfolk population shifts from the benchmark Second District to the adopted Third 

District resulted in moving a total population of 13,791 persons, a VAP of 9,694 persons, and a 

Black VAP of 35.0% (exclusive method) or 36.0% (inclusive method). 

In sum, the Norfolk population shifts from the benchmark Third District to the adopted Second 

District resulted in moving a total population of 8,026 persons, a VAP of 64,57 persons, and a 

Black VAP of 16.6% (exclusive method) or 16.9% (inclusive method). 

Reassignment of four Norfolk VTDs exemplify how the reconfiguration had a negative effect on 

the traditional redistricting principles of compactness and contiguity.  One VTD, Titustown 

Center, was moved from the benchmark Second District to the adopted Third District. Three 
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VTDs with roughly similar population — Suburban Park, Willard, and Lafayette — were moved 

from the benchmark Third District to the adopted Second District. 

Titustown Center has 7,528 persons, of whom 4,990 are of voting-age, and among the voting-age 

population 1,649 (exclusive method) or 1,700 (inclusive method) persons are African-American 

or Black. The Black percentage of the voting-age population is 33.0% (exclusive method) or 

34.1% (inclusive method). 

Suburban Park, Willard, and Lafayette combined have a total population of 8,026 persons, of 

whom 6,467 are of voting-age, and among the voting-age population 1,070 (exclusive method) 

or 1,093 (inclusive method) persons are African-American or Black. The Black percentage of the 

voting-age population is 16.6% (exclusive method) or 16.9% (inclusive method). 

The reconfiguration of these four VTDs caused two portions of the adopted Second District to be 

connected across water, with no connecting bridge. Following the assignment of Titustown 

Center from the benchmark Second District to the adopted Third District, the western Norfolk 

portion of the adopted Second District is contiguous to the remainder of the district only across 

Willoughby Bay, with no connecting bridge. Following the assignment of Suburban Park, 

Willard, and Lafayette from the benchmark Third District to the adopted Second District, these 

three precincts are contiguous to the Second District only across the Lafayette River, with no 

connecting bridge.   

A simple visual inspection reveals that the benchmark Second District divided Norfolk with the 

benchmark Third District in a more compact manner than the adopted districts. Following the 

redistricting, the adopted Second District wraps around four VTDs assigned to the adopted Third 

District so that Suburban Park, Willard, and Lafayette may be assigned to the adopted Second 

District.   

In sum, traditional redistricting principles were subsumed to race to accomplish this move, which 

results in visually less compact districts and an adopted Second District that must twice traverse 

water without a bridge. 

c. Hampton 

In Hampton, all trades between the Second and Third Districts involved moving population from 

the benchmark Second District to the adopted Third District. Four whole VTDs and a portion of 

one VTD were assigned from the benchmark Second District to the adopted Third District.  

These trades from the benchmark Second District to the adopted Third District resulted in 

moving a total population of 14,126 persons, a VAP of 10,849 persons, and a Black VAP 38.3% 

(exclusive method) or 40.0% (inclusive method). 

The reassignment of these VTDs simultaneously improved and degraded the connectedness of 

the adopted Second and Third Districts over water. A portion of the benchmark Second District 
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formerly connected only via the James River was assigned to the adopted Third District. 

However, the assignment of the whole VTD at the northern terminus of the Hampton Roads 

Bridge-Tunnel — Pheobus — from the benchmark Second District to the adopted Third District 

resulted in all of the Hampton and Newport News portions of the adopted Second District to be 

connected by water without a connecting bridge to the remainder of the Second District. 

 

Figure 8. Geography Trades between the Third and Fourth Districts  

(3) Trades between the Fourth and Third Districts 

Trades between the Fourth and Third Districts are located in Prince George and Petersburg. The 

primary result of these trades was to move the entirety of the densely African-American 

community of Petersburg from the benchmark Fourth District to the adopted Third District. 

The population moved from the benchmark Fourth District to the adopted Third District had a 

total population of 35,447 persons, a VAP of 27,835 persons, and a Black VAP of 75.1% 

(exclusive method) or 75.8% (inclusive method). 

The population moved from the benchmark Third District to the adopted Fourth District had a 

total population of 5,713 persons, a VAP of 4,176 persons, and a Black VAP of 41.4% 

(exclusive method) or 42.1% (inclusive method). 

In Prince George, the whole of one VTD and a portion of another were assigned from the 

benchmark Third District to the adopted Fourth District. A portion of one VTD was assigned 

from the benchmark Fourth District to the Third District. Although the net of the Prince George 
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changes alone is largely a wash,
4
 the assignment of this latter portion enabled the whole of 

densely-Black Petersburg to be assigned from the benchmark Fourth District to the adopted 

Third District. 

 

Figure 9. Geography Trades between the Third and Fourth Districts, Unconstitutional 

1990s District Boundary in Green.  

The Petersburg population shifts from the benchmark Fourth District to the adopted Third 

District resulted in moving a total population of 32,420 persons, a VAP of 25,713 persons, and a 

Black VAP of 78.0% (exclusive method) or 78.6% (inclusive method). 

The assignment of Petersburg to the adopted Third District is similar to the unconstitutional 

District at issue in Moon v. Meadows. To demonstrate, I overlay in Figure 11 the unconstitutional 

Districts, identified by a dark green line, onto the adopted Districts, colored as before. 

The unconstitutional Third District extended from Charles City through portions of Prince 

George to connect to then-predominantly Black portions of Petersburg. The adopted Third 

District similarly extends through portions of Prince George to connect all of Petersburg.  

                                                 
4
 The Prince George population shifts from the benchmark Third District to the adopted Fourth District resulted in 

moving a total population of 5,713 persons, a VAP of 4,176 persons, and a Black VAP of 41.4% (exclusive method) 

or 42.1% (inclusive method).  The Prince George population shifts from the benchmark Fourth District to the 

adopted Third District resulted in moving a total population of 3,027 persons, a VAP of 2,122 persons, and a Black 

VAP of 40.3% (exclusive method) or 41.2% (inclusive method). 
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The unconstitutional Third District split Petersburg, while the adopted Third District does not.  

Because Petersburg has become more densely Black since the 1990s census, the end result is still 

the same: adding densely-Black Petersburg population to the Third District.  

1990 census statistics for Petersburg were provided by Plaintiffs’ counsel to me in a document 

with the file name "1998 - Book 1.pdf," provided by the Division of Legislative Services. In 

1990, the lowest Black voting-age percentage of any Petersburg VTD was Ward Three, Precinct 

Two, with 22.1% BVAP.  Four of 14 VTDs had BVAP below fifty percent. 

As of the 2010 census, the Petersburg VTD with the smallest Black voting-age population is the 

Third Ward, First Precinct, with a Black VAP of 67.3% (exclusive method) or 67.6% (inclusive 

method).  

With Petersburg now so heavily African-American, there is less need to divide the locality if one 

has the intent to concentrate African-Americans into a district. 

 Figure 10. Geography Trades between the Third and Seventh Districts 

(4) Trades between the Seventh and Third Districts 

Trades between the Seventh and Third Districts primarily involved shifting lower Black VAP 

New Kent and one Richmond VTD from the benchmark Third District to the adopted Seventh 

District in exchange for much higher Black VAP VTDs moved from the benchmark Seventh 

District to the adopted Third District in Henrico and Richmond.  
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The population moved from the benchmark Seventh District to the adopted Third District had a 

total population of 36,101 persons, a VAP of 27,743 persons, and a Black VAP of 64.4% 

(exclusive method) or 65.0% (inclusive method). 

The population moved from the benchmark Third District to the adopted Seventh District had a 

total population of 20,217 persons, a VAP of 15,996 persons, and a Black VAP of 14.1% 

(exclusive method) or 14.5% (inclusive method). 

The whole of New Kent was moved from the benchmark Third District to the adopted Seventh 

District. These New Kent population shifts from the benchmark Third District to the adopted 

Seventh District resulted in moving a total population of 18,429 persons, a VAP of 14,328 

persons, and a Black VAP of 14.0% (exclusive method) or 14.4% (inclusive method). 

In Henrico, all trades between the Seventh and Third Districts involved moving population from 

the benchmark Seventh District to the adopted Third District. Four whole VTDs were assigned 

from the benchmark Seventh District to the adopted Third District. 

These Henrico population shifts from the benchmark Seventh District to the adopted Third 

District resulted in moving a total population of 14,550 persons, a VAP of 10,526 persons, and a 

Black VAP of 77.0% (exclusive method) or 77.8% (inclusive method). 

In Richmond, seven whole VTDs and a part of one were moved from the benchmark Seventh 

District to the adopted Third District. One VTD was moved from the benchmark Third District to 

the adopted Seventh District. 

The Richmond population shifts from the benchmark Seventh District to the adopted Third 

District resulted in moving a total population of 21,556 persons, a VAP of 17,217 persons, and a 

Black VAP of 56.6% (exclusive method) or 57.2% (inclusive method). 

The single Richmond VTD moved from the benchmark Third District to the adopted Seventh 

District resulted in moving a total population of 1,788 persons, a VAP of 1,688 persons, and a 

Black VAP of 14.9% (exclusive method) or 15.1% (inclusive method). 

Summary 

The net effect of these trades among the Third District and surrounding Districts is reported in 

Table 6. Predominantly greater Black VAP was moved into the adopted Third District and 

predominantly lesser Black VAP was moved out of the benchmark Third District. The net result 

is that 63,976 persons were added to the adopted Third District, 48,599 of whom were persons of 

voting age; 90.9% (exclusive method) or 92.0% (inclusive method) of this voting-age population 

is Black.  

The overall racial composition of these trades are reflected in the trades made within localities as 

well. In Norfolk and Richmond, 45,161 persons were traded between the Third District and 
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surrounding Districts, and in both localities substantially higher Black VAP formerly in 

surrounding benchmark Districts were swapped for substantially lower Black VAP in the 

benchmark Third District. The Hampton and Prince George trades between districts were 

essentially a wash, whereby slightly lower Black VAP in surrounding benchmark districts were 

swapped for slightly higher Black VAP in the benchmark Third District. Importantly, however, 

these trades created contiguous geography that enabled one-way trades between Districts, 

thereby adding substantially higher Black VAP to the adopted Third District in Petersburg and 

Henrico, and removing substantially lower Black VAP from the benchmark Third District in 

Newport News. 

As a result of similar changes in Moon v. Meadows, the Court found the direction of increasing 

the Black VAP of the unconstitutional District a "...deliberate and integral part of Virginia's 

predominant intention to the principal goal of creating a safe black district." 952 F. Supp. at 

1146.  In my opinion, the same holds true for the adopted Third District. Virginia chose to 

further racially segregate localities from Norfolk to Richmond. Virginia did so through trades 

that involved removing predominantly White population from the Third District — even though 

the Third District needed to add population to reach population balance — in exchange for 

predominantly Black population. This provides further evidence that race was the predominant 

factor in the creation of the adopted Third District. 

7. Conclusions 

In my opinion, race predominated in the construction of the adopted Third Congressional 

District. The bizarre shape of the adopted Third District serves the purpose of segregating 

localities along racial lines in order to create a majority Black district.  

Furthermore, in my opinion changes made to the adopted Third District only intensified racial 

segregation among the Third and surrounding Districts. The Commonwealth’s Section 5 

submission to the Department of Justice confirms this. The Commonwealth describes how the 

changes to the benchmark Third Congressional District resulted in "...an increase in the total and 

voting-age African-American populations by 3.3 percent and 3.2 percent, respectively, and both 

total and voting-age populations are increased to over 55 percent." (These percentages are 

calculated using the exclusive method.)
5
 

In my opinion, the fact that the African-American candidate of choice, Rep. Bobby Scott, 

successfully won reelection by landslide margins throughout the last decade indicates that not 

only was it unnecessary to increase the Black voting-age population of the Third District, the 

African-American community would have the ability to elect its candidate of choice with 

substantially less percentage of the voting-age population.  

                                                 
5
 See: http://redistricting.dls.virginia.gov/2010/Data/Ref/DOJSubmission2012/Attachment_5_cong.pdf, at 2. 
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The Department of Justice found similarly that the Black VAP of the Third District can be safely 

reduced. In the wake of the Moon v. Meadows decision Virginia adopted a remedial Third 

District that reduced the Black VAP of the Third District from 61.6% to 50.5%.
6
 The Department 

of Justice approved the remedial Third District under the non-retrogression standard.   

                                                 
6
 See page 2 of a letter from then-Virginia Attorney General Mark Early to the Chief of the Department of Justice 

Voting Section with the heading "Submission under Section 5 of the Voting Rights Act: Ch. 1, 1998 Va. Acts 

Redistricting U.S. Congressional Seats." This letter was provided to me by Plaintiff's counsel as part of a FOIA 

request from the General Assembly's Division of Legislative Services. 
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I declare under penalty ofperjury that the foregoing is true and correct to the best of my 
knowledge. Executed on December 6, 2013, in Fairfax, Virginia. 

( , /' . . (L. 7' C .. 
<" / tL"t-~~r Lii t ----)C-/ '~ - '-~__n 

Michael P. McDonald 
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Analysis by Dr. Michael McDonald  

of Plaintiffs’ Proposed Alternative Congressional Plan 

 

Page v. State Board of Elections 

 Plaintiffs in Page v. State Board of Elections have produced an alternative redistricting 

plan to address constitutional deficiencies in the Third Congressional District adopted by the 

Commonwealth of Virginia. Plaintiffs have produced an Alternative Third Congressional District 

narrowly tailored to maintain a majority-minority district and to minimize changes to the 

Adopted Map. The alternative plan makes changes only to two Adopted Congressional Districts, 

the Second and the Third. These changes have the effect of producing a Third District that, in 

comparison to the Adopted Third District, (1) is narrowly tailored to create a district with a 

Black Voting-Age Population of  50.2% (exclusive method) or 51.0% (inclusive method), (2) 

better respects existing locality and VTD boundaries, (3) is more compact, and (4) does not cross 

water without a connector with the effect of bypassing White communities. As a by-product of 

these changes, the Adopted Second District is also improved in terms of respecting locality 

boundaries, compactness, and crossing water without a connector. 

Description of Plaintiffs’ Alternative Third District 

 Plaintiffs’ Alternative Districts are different from the Adopted Districts only in the shared 

boundary between the Adopted Second and Third Districts. Figure 1 demonstrates by overlaying 

the Alternative Third District on the Adopted Districts. The Adopted Districts use the same 

coloring scheme as in my original report (McDonald pp.2-5), with the Adopted Second District 

shaded green and the Adopted Third shaded pink. Plaintiffs’ Alternative Districts are outlined in 

dark green. 

 Figure 2 provides a detail of the difference between Plaintiffs’ Alternative Districts and 

the Adopted Districts in the only affected localities of Hampton, Newport News, Norfolk, and 

Portsmouth. Since it may not be apparent, Figure 3 provides another closer view of a small split 

that occurs in Portsmouth to balance the populations between the Alternative Second and Third 

Districts. 

 There are two primary differences between the Alternative and Adopted Districts. First, 

VTDs located in Hampton and Newport News formerly in the Benchmark First District are 

assigned to the Alternative Third District instead of the Second District, thereby minimizing 

splits of these localities, their VTDs, improving the compactness of the district, and rectifying 

the use of the James River to by-pass non-Black areas of Hampton and Newport News. Second, 

the locality of Norfolk is entirely assigned to the Alternative Second District, thereby eliminating 
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splits of this locality, improving the compactness of the district, and eliminating the use of water 

without connecting bridges to keep the Second District contiguous. A small slice of Portsmouth 

is split to balance the Alternative Second and Third Districts’  total populations.    

 

Figure 1. Plaintiffs’ Alternative Districts Overlaid on Adopted Districts 

 

Figure 2. Plaintiffs’ Alternative Districts Overlaid on Adopted Districts: Hampton, 

Newport News, Norfolk, and Portsmouth Detail 
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Figure 3. Plaintiffs’ Alternative Districts Overlaid on Adopted Districts: Portsmouth Detail 

Locality and VTD Splits 

 The Alternative Districts more closely adhere to locality boundaries than the Adopted 

Districts. While the Adopted Second and Third Districts split between them the localities of 

Hampton,  Newport News, and Norfolk,  the Alternative Districts reunite these localities. 

Hampton and Newport News geography formerly in the Benchmark First District that was 

assigned to the Adopted Second District is now assigned to the Alternative Third District. 

Norfolk geography assigned to the Adopted Third district is assigned to the Alternative Second 

District. 

 Table 1 reports the number of times districts in the Adopted and  Alternative Plans split 

localities. Districts in Plaintiffs’ Alternative Plan split a total of 34 localities, compared with the 

Adopted Plan’s 37 locality splits. The Alternative District Two splits two fewer localities than 

the Adopted District Two. The Alternative District Three splits one fewer locality than the 

Adopted District Three. 

 Table 2 reports the number of times districts in the Adopted and  Alternative Plans split 

VTDs. Districts in Plaintiffs’ Alternative Plan split a total of 38 VTDs, 6 fewer than the 44 in the 

adopted plan. The Alternative Third District splits a net of 3 fewer VTDs; there are 4 fewer VTD 

splits in Newport News, 1 fewer split in Hampton, and 2 more splits in Portsmouth. The 
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Alternative Second District has a net of 2 fewer VTD splits; there are 3 fewer VTD splits in 

Newport News, 1 fewer split in Hampton, and 2 more splits in Portsmouth. 

  Adopted Plan Alternative Plan 

District 

Number of 

Locality Splits 

by a District 

Number of 

Locality Splits 

Involving CD3 

Number of 

Locality Splits by 

a District 

Number of 

Locality Splits 

Involving CD3 

1 5 2 5 2 

2 3 3 1 1 

3 9 9 8 8 

4 4 3 4 3 

5 3   3   

6 2   2   

7 4 2 4 2 

8 1   1   

9 2   2   

10 2   2   

11 2   2   

Total 37 19 34 16 

Table 1. Comparison of Locality Splits in Adopted Plan and Alternative Plan  

  Adopted Plan Alternative Plan 

District 

Number of 

VTD Splits by 

a District 

Number of 

Locality Splits 

Involving CD3 

Number of VTD 

Splits by a 

District 

Number of 

Locality Splits 

Involving CD3 

1 4 1 4 1 

2 5 5 2 2 

3 14 14 11 11 

4 7 7 7 7 

5 3   3   

6 1   1   

7 2 1 2 1 

8 2   2   

9 1   1   

10 2   2   

11 3   3   

Total 44 28 38 22 

Table 2. Comparison of VTD Splits in Adopted Plan and Alternative Plan 

 Plaintiffs’ Alternative Plan has two locality splits among the localities of Hampton, 

Newport News, Norfolk, and Hampton: (1) A split of Newport News between the Adopted First 

and Third Districts is preserved in Plaintiffs’ Alternative Plan in order to prevent any change to 

the Adopted First District, and (2) A split of Portsmouth shown in Figure 3 is created to balance 
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the population of the Alternative and Second Districts, so that both Alternative districts have the 

exact equal total population of 727,366 persons.  

 Table 3 reports that the split of Portsmouth affects 1,016 total persons, or 0.14% of the 

total population of these districts.
1
 This contrasts with the Adopted Plan, in which a total of 

241,096 persons, or 33.1% of the total population, are affected by the splits of these districts.   

  Adopted Plan Alternative Plan 

  
3rd 

District 

2nd 

District 

3rd 

District 

2nd 

District 

Hampton 92,867 44,569 137,436 0 

Newport News 85,453 88,176 173,629 0 

Norfolk 131,729 111,074 0 242,803 

Portsmouth 95,535 0 94,519 1,016 

Net (Sum of smaller population split in a 

locality) 241,096 1,016 

Table 3. Total Population Split Between Districts Two and Three in Adopted and 

Alternative Plans. 

 Not only do these Alternative Districts better conform to traditional redistricting 

principles, they also conform more closely to the public’s preferences expressed to the General 

Assembly. The Commonwealth of Virginia included in Attachment 15 of their Section 5 

submission regarding the Adopted congressional districts a transcript of a redistricting forum 

held in Norfolk, Virginia on September 22, 2010. At the forum members of the public repeatedly 

appealed to representatives of the General Assembly to respect the region’s localities, and no 

speaker expressed a preference for spitting localities. For example: 

 “[T]o remain true to the values of a representative democracy, the redistricting plan 

should be drawn in [a] manner in which elected representation is determined on the basis 

of shared common interests of the localities and their citizens.” - Paul Fraim, Mayor, City 

of Norfolk, Public Hearing of the Redistricting Subcommittee of the Privileges and 

Elections Committee of the Virginia House of Delegates, Norfolk, VA, Sept. 22, 2010 

(hereafter “Meeting Transcript”), p. 14. 

 

 “[I]t would not serve the city of Norfolk of the folks in Ocean View area and the vibrant 

community that we have very well if you chop it up...” - Pam Brown, Chair, Republican 

Party of Norfolk, Meeting Transcript at p.21. 

                                                 
1
 It is my opinion that since the affected population is sufficiently small, if the court determines there is a rational 

objective of preserving the integrity of political subdivision lines the entirety of Portsmouth can be assigned to 

Alternative District Three. For example, in Abrams v. Johnson 521 U.S. 74 (1997), the U.S. Supreme Court upheld a 

Georgia congressional redistricting plan drawn by a court with an overall deviation of 0.35 percent; a modified 

Alternative plan here would have an overall deviation between the largest and smallest district of 0.28 percent. This 

small change meets the rational goals of reducing election administration costs and reducing voter confusion for the 

affected Portsmouth population. 
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 “[P]lease do it [redistricting] in a way that was intended over 200 years ago, where it was 

done by areas...” - Richard Fisher, private citizen, Meeting Transcript at pp. 22-23. 

 

 “We know that the mathematics of the process may require some sharing of 

representation, but this should be minimized. Certainly the 4th Congressional District 

must contain all of Chesapeake.” - Pete Burkhimer, Chair, Chesapeake City Committee 

of the Republican Party of Virginia, Meeting Transcript at p.25. 

 

 “Chesapeake wants to be together, but so does everyone else. Norfolk wants to be. So 

does everyone else. So please get that at the top of a priority...” Eileen Huey, private 

citizen, Meeting Transcript at p.31. 

 

 “Don’t split cities and towns. Real simple. You’ve heard it. You’ve heard it echoed over 

and over again.” - Thom Ayres, Director of Operations for the Hampton Roads Tea Party, 

Meeting Transcript at p.33. 

 

 “Hampton, to my knowledge, is the only jurisdiction in the Commonwealth of Virginia 

that is split into three congressional districts, and it makes it real difficult to find out 

which voter goes where.” - Carl Anderson, Tea Party Patriot and Chairman of the 

Republican Party of Hampton, Meeting Transcript at p.34. 

 

 “We’d like to keep the integrity of each of the cities intact when redistricting. It’s 

difficult for the city of Norfolk -- we’re divided by both the 2nd and 3rd.” - Alexander 

Palmer, Second Vice-Chair Norfolk Democratic Committee, Meeting Transcript at p.45. 

Compactness 

 In Table 4, I report the compactness of the Adopted and Alternative congressional 

districts. I report three commonly used compactness measures called the Reock Test, Polsby-

Popper Test, and the Schwartzberg Test, the mechanics of which are described in my initial 

report (McDonald, p.7). 

 Plaintiffs’ Alternative District Three is more compact than Adopted District Three on all 

three compactness measures.  

 By the Reock measure, where larger values indicate a more compact district, Adopted 

District Three has a score of 0.19 and Alternative District Three has a score of 0.22. 

Furthermore, whereas Adopted District Three ranks as the least compact district by the 

Reock measure, Alternative District Three ranks as the second least compact district. 
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 By the Polsby-Popper measure, where larger values indicate a more compact district, 

Adopted District Three has a score of 0.08 and Alternative District Three has a score of 

0.11. Furthermore, whereas Adopted District Three ranks as the least compact district by 

the Polsby-Popper measure, Alternative District Three ranks as the second least compact 

district. 

 By the Schwartzberg measure, where smaller values indicate a more compact district, 

Adopted District Three has a score of 3.07 and Alternative District Three has a score of 

2.04. Furthermore, whereas Adopted District Three ranks as the least compact district by 

the Schwartzberg measure, Alternative District Three ranks as the third least compact 

district (tied with District Four). 

 

Adopted Plan Alternative Plan 

District Reock 

Polsby-

Popper Schwartzberg Reock 

Polsby-

Popper Schwartzberg 

1 0.28 0.18 2.09 0.28 0.18 2.09 

2 0.27 0.20 2.09 0.26 0.33 1.65 

3 0.19 0.08 3.07 0.22 0.11 2.04 

4 0.32 0.20 2.04 0.32 0.20 2.04 

5 0.30 0.15 2.30 0.30 0.15 2.30 

6 0.26 0.16 2.17 0.26 0.16 2.17 

7 0.30 0.13 2.34 0.30 0.13 2.34 

8 0.37 0.26 1.76 0.37 0.26 1.76 

9 0.20 0.18 2.13 0.20 0.18 2.13 

10 0.29 0.12 2.60 0.29 0.12 2.60 

11 0.23 0.09 3.06 0.23 0.09 3.06 

 Table 4. Compactness of Adopted and Alternative Congressional Districts 

Contiguity 

 As noted in my Reply to Defendants’ Expert, “... [T]he Moon v. Meadows court found 

water contiguity without a connecting bridge to be a factor weighed in its determination that race 

predominated in the creation of the Unconstitutional Third District.” (McDonald, p.10).  

 Plaintiffs’ Alternative District is contiguous across the James River without a connection 

in two places, (1) between the localities of Portsmouth and Hampton and (2) between Newport 

News and Surry. These uses of water contiguity have the effect of respecting locality boundaries. 

By contrast, the Adopted Districts, as I describe in my initial expert report (McDonald p.8), use 

water contiguity without a connection in multiple locations, which in the cases of Hampton and 

Newport News (McDonald, p.17) and Norfolk (McDonald, p.21) has the effect of bypassing 

White communities.    

Black Voting-Age Population 
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 The Benchmark Third District had a Black VAP of 53.1% (inclusive method) or 53.9% 

(exclusive method). The Adopted Third District increased the number and percentage of Black 

voters, with a Black VAP of 56.3% (exclusive) or 57.2% (inclusive). Plaintiffs’ Alternative 

Third District has a Black Voting-Age Population of  50.2% (exclusive) or 51.0% (inclusive). 

This figure is not dissimilar to the Remedial District drawn in response to Moon v Meadows, 

which had a Black VAP of 50.5%. 

 In my initial expert report I describe how trades among the Benchmark Third District and 

surrounding districts consistently had the effect of increasing the Black VAP of the Adopted 

Third District (McDonald, pp.13-15). This analysis is restated in Table 4.  

Benchmark to Adopted 

District 

Total 

Pop VAP 

Black 

VAP 

(exclusive 

method) 

Black 

VAP 

(inclusive 

method) 

% Black 

VAP 

(exclusive 

method) 

% Black 

VAP 

(inclusive 

method) 

1 to 3 23,288 17,805 7,736 7,933 43.4% 44.6% 

3 to 1 7,351 5,106 2,224 2,286 43.6% 44.8% 

2 to 3 27,917 20,543 7,548 7,785 36.7% 37.9% 

3 to 2 25,501 20,049 3,661 3,774 18.3% 18.8% 

4 to 3 35,447 27,835 20,917 21,089 75.1% 75.8% 

3 to 4 5,713 4,176 1,729 1,757 41.4% 42.1% 

7 to 3 36,106 27,743 17,853 18,035 64.4% 65.0% 

3 to 7 20,217 15,996 2,255 2,314 14.1% 14.5% 

Net Change to Third 

District 63,976 48,599 44,185 44,711 90.9% 92.0% 

Table 4. Population Movement Between Benchmark and Adopted Congressional Districts 

(Table 6 in McDonald, p.15)  

 In Table 5, I produce a similar analysis. I have shaded rows for trades of areas of the 

Alternative Third District that are identical to the Adopted Third District.  

 Table 4 shows that the Black VAP of the net population moved into the Adopted Third 

District is 90.9% (exclusive) or 92.0% ( inclusive). In contrast, the Black VAP of the net 

population moved into the Alternative Third District is 22.1% (exclusive) or 22.8% (inclusive). 

This is expected, as Plaintiffs’ Alternative District lowers the Black VAP compared to the 

Benchmark district by 2.2 percentage points (either method) while the Adopted district raises it 

by 3.2 (exclusive) or 3.3 (exclusive) percentage points.  

 The trades of population between the Benchmark Third District and the surrounding 

Alternative Districts no longer consistently point in the direction of swapping lower Black VAP 

formerly in the Benchmark Third District with higher Black VAP from the surrounding 

Benchmark districts. Trades between the First and Third Districts and Second and Third Districts 

swap higher Black VAP formerly in the Benchmark Third District with lower Black VAP from 

the surrounding Benchmark districts. 
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Benchmark to Alternative 

District 

Total 

Pop VAP 

Black 

VAP 

(exclusive 

method) 

Black 

VAP 

(inclusive 

method) 

% Black 

VAP 

(exclusive 

method) 

% Black 

VAP 

(inclusive 

method) 

1 to 3 106,886 83,523 24,714 25,349 29.6% 30.3% 

3 to 1 7,351 5,106 2,224 2,286 43.6% 44.8% 

2 to 3 45,798 35,556 9,599 9,866 27.0% 27.7% 

3 to 2 126,980 97,432 55,382 56,161 56.8% 57.6% 

4 to 3 35,447 27,835 20,917 21,089 75.1% 75.8% 

3 to 4 5,713 4,176 1,729 1,757 41.4% 42.1% 

7 to 3 36,106 27,743 17,853 18,035 64.4% 65.0% 

3 to 7 20,217 15,996 2,255 2,314 14.1% 14.5% 

Net Change to Third 

District 63,976 51,947 11,493 11,821 22.1% 22.8% 

Table 5. Population Movement Between Benchmark and Alternative Congressional 

Districts  

Narrowly Tailored Use of Race 

 The Alternative Third District does not cure all the problems identified in the Adopted 

Third District, but, in my opinion, the use of race is narrowly tailored to maintain a majority-

minority district without unnecessarily compromising traditional redistricting criteria. 

Additionally, Plaintiffs’ attempt to minimize the changes to the Adopted Map contributes in 

large part to the fact that the Alternative Map does not cure all of the issues identified in my first 

report.  

 While the Alternative Third District continues to split more localities than any other 

district, it splits fewer localities than the Adopted Third District. Similarly, while it continues to 

split more VTDs than any other district, it splits fewer VTDs than the Adopted Third District. It 

is not compact, but it is no longer the least compact district. It crosses the James River without a 

connection, but the use of water contiguity no longer has the effect of bypassing White 

populations.  It continues to be a majority Black Voting-Age Population district.   

 While in my opinion race continues to be a factor in the creation of the Alternative Third 

District, the district is narrowly tailored to produce the goal of a majority-minority district 

without unnecessarily compromising traditional redistricting criteria. The Alternative Third 

District has a Black VAP of 50.2% (exclusive) or 51.0% (inclusive) method. As I have noted 

previously in my expert report (McDonald, p.27) and my Reply to Defendants’ Expert 

(McDonald p. 5), the Remedial Third District adopted in response to Moon v. Meadows had a 

Black VAP of 50.5%. By any metric, the Alternative Third District hews much more closely to 

the Black VAP of the Remedial Third District than the Adopted Third District does. 
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Conclusion 

 Plaintiffs’ Alternative Third District narrowly tailors the district to maintain a majority 

Black VAP Alternative Third District by only affecting the boundaries of the Adopted Second 

and Third Districts, thereby minimizing disruption to the impending 2014 congressional 

elections. It does so by minimizing locality splits in Hampton, Newport News, Norfolk and 

Portsmouth, which is also the expressed wishes of the citizens of these localities. 
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Report of John B. Morgan Regarding Plaintiffs’ Alternative Plan and the Enacted Plan 

Page v. State Board of Elections 

Background Information 

My name is John B. Morgan.  I have been retained by the defendants to offer an expert opinion 

regarding Plaintiffs’ Alternative Plan and the Enacted Plan.  I hold a B.A. in History from the University of 

Chicago.  As detailed in my CV, attached as Exhibit A, I have extensive experience in the field of 

redistricting, working on redistricting plans in the redistricting efforts following the 1990 Census, the 

2000 Census, and the 2010 Census. I have testified as an expert witness in demographics and 

redistricting.  I am being compensated at a rate of $250 per hour for my services in this case.   

In preparing this analysis, I considered the following:  the legal briefs submitted to the court, 

reports by Dr. Michael McDonald and Dr. Thomas Brunell, court cases mentioned in the briefs and 

reports, relevant portions of the Sec. 5 preclearance submissions to the Department of Justice, various 

maps and datasets from the current and previous congressional districts, the Plaintiffs’ Alternative Plan 

maps and data, the 2010 redistricting PL94-171 data and Census geography data from the Census 

Bureau, political and redistricting data from the Department of Legislative Services and the Virginia State 

Board of Elections, and the Maptitude for Redistricting geographic information system (GIS) software 

and manuals from Caliper Corporation. 

The redistricting geographic information system (GIS) software package used for this analysis is 

Maptitude for Redistricting from Caliper Corporation.  The redistricting software was loaded with the 

census PL94-171 data from the Census and the Census geography as well as available redistricting and 

political data from Department of Legislative Services and the Virginia State Board of Elections.  The full 

suite of census geography was available, including Census Places, Voting Districts, water bodies, and 
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The Enacted Plan preserves between 71% and 96% of the cores of the Benchmark districts, and 

preserves 83% or more of the cores of 9 of the 11 districts, including District 3.  The Enacted Plan 

preserves 85% of the core of District 2 and 83% of the core of District 3. 

The Alternative Plan performs significantly worse than the Enacted Plan on this criterion.  The 

Alternative Plan preserves only 69.2% of the core of District 3, down from 83% in the Enacted Plan.  In 

other words, Alternative District 3 would be the worst performing district in terms of preservation of 

cores in either the Enacted or the Alternative Plan.  Dr. McDonald offers no explanation as to why the 

only majority-minority district in Virginia should be entitled to less continuity and respect for 

incumbency protection than every other district.  

Protection of Incumbents 

The Senate Criteria included the factor of “incumbency considerations.”  Senate Criteria V.  This 

factor encompasses not just preserving the cores of districts but also strengthening incumbents 

politically.  As explained, the Enacted Plan respects this factor significantly, while the Alternative Plan 

undermines it, particularly in District 2, where Congressman Rigell would be gravely weakened in his re-

election prospects. 

Compliance with the Voting Rights Act 

The Senate Criteria treated compliance with the Voting Rights Act, “including compliance with 

protections against unwarranted retrogression or dilution of racial or ethnic minority voting strength,” 

as the highest priority for the Enacted Plan after compliance with the Constitutional equal-population 

requirement.  Senate Criteria II.  I understand that a redistricting plan complies with Section 5 only if it 

does not diminish the ability of minority voters to elect their candidates of choice.    

 The Enacted Plan increased District 3’s Black VAP on both of Dr. McDonalds’ preferred measures 
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3.2% (exclusive) and 3.3% (inclusive).  2/21/14 McDonald, page 8.  The Enacted Plan thus did not 

diminish the ability of black voters to elect their candidates of choice.  The Enacted Plan received 

preclearance from the Department of Justice.    

In 2011, Virginia was one of the first states to complete its statewide legislative redistricting and 

seek Section 5 preclearance from the Department of Justice.  The General Assembly passed a 

redistricting plan for the House of Delegates which required preclearance for the 2011 elections.  The 

benchmark House of Delegates plan had 12 districts in which African-Americans formed a majority of 

the total and voting age populations.   Many of those districts were located in the geography covered by 

Congressional District 3.  During the redistricting process, the House of Delegates considered a number 

of proposed plans that preserved the 12 majority-black districts.  Some of these alternative plans had 

Black VAP below 55%. House of Delegates Section 5 Submission, Statement of Minority Impact, page 5. 

But the House of Delegates plan that the General Assembly enacted had a Black VAP of above 

55% in all 12 majority-black districts – including the districts within Congressional District 3.  This 

required increasing the Black VAP in some of the 12 majority-black benchmark districts from the Black 

VAP level at the time of the 2010 census.  Eight of the 12 members of the House of Delegates Black 

Caucus voted in favor of the Enacted House of Delegates plan.  House of Delegates Section 5 

Submission, Statement of Minority Impact, page 5.   

Thus, the General Assembly enacted, with strong support of bipartisan and black legislators, a 

House of Delegates redistricting plan with a 55% Black VAP as the floor for black-majority districts 

subject to Justice Department preclearance under Section 5, including districts within the geography 

covered by Congressional District 3.  The General Assembly therefore had ample reason to believe that 

legislators of both parties, including black legislators, viewed the 55% black VAP for the House of 

Delegates districts as appropriate to obtain Section 5 preclearance, even if it meant raising the Black 
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VAP above the levels in the benchmark plan.  The General Assembly acted in accordance with that view 

for the congressional districts and adopted the Enacted Plan with the District 3 Black VAP at 56.3% 

The Alternative Plan, by contrast, decreases District 3’s Black VAP by 2.9% and drops it to a 

razor-thin majority of 50.2% (exclusive) and 51% (inclusive).  These levels are below the 55% that the 

General Assembly found appropriate to comply with Section 5 for House Districts.  

Dr. McDonald states that “a racial bloc voting analysis” is required to prove what Black VAP is 

necessary to comply the Voting Rights Act. 1/20/14 McDonald, page 11.  Dr. McDonald provides no such 

analysis of the Alternative Plan.  Thus Dr. McDonald cannot – and does not – opine that the Alternative 

Plan could or would have received preclearance under Section 5.   

Therefore the Alternative Plan would have presented obstacles to obtaining Section 5 

preclearance that the Enacted Plan did not present.   The Alternative Plan drops District 3’s Black VAP 

well below the 55% that the General Assembly believed was appropriate to obtain preclearance for 

House Districts and decreases District 3’s Black VAP to a razor-thin majority below the Benchmark Black 

VAP level.  Had the Alternative Plan been before it, the General Assembly had ample reason to prefer 

the Enacted Plan, which increased District 3’s Black VAP above 55% and faced none of these hurdles to 

achieving Section 5 preclearance. 

The Alternative Plan Does Not Bring About Significantly Greater Racial Balance Than the 

Enacted Plan 

I have been asked to analyze whether the Alternative plan brings about “significantly greater 

racial balance” than the Enacted Plan.  As I understand it, the purpose of this requirement is to cure the 

alleged racial gerrymander and turn the gerrymandered district into one that is not racially identifiable.  

The Alternative Plan fails that purpose because it preserves District 3 as a racially identifiable majority-
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black district on both of Dr. McDonald’s Black VAP measurements.  The Alternative Plan District 3 

replaces a black-majority district with a black-majority district and in doing so would not seem to cure 

the alleged racial predominance that Dr. McDonald criticizes in the Enacted Plan, including the changes 

to the Benchmark District 3 that the Alternative Plan replicates.   

The Enacted Plan is not a Racial Gerrymander 

Based on my review and analysis of the available data discussed throughout this report, I also 

conclude that the Enacted Plan is not a racial gerrymander.  In my opinion, politics rather than race 

predominated and the Enacted Plan is consistent with traditional redistricting principles, including the 

criteria identified by the Virginia Senate and followed by the General Assembly. 

 

 

 
I declare under penalty of perjury that the foregoing is true and correct to the best of 

my knowledge.  Executed on March 14, 2014 in Fairfax, Virginia. 

 

 
 
 
John B. Morgan 
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      _______________________________________________

             State of Virginia Regular Session

               HB 5004 Floor Session Footage

                       April 12, 2011

             Verbatim Transcript of Proceedings

           Transcribed from Audio/Video Recording

     _________________________________________________
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1         THE CLERK:  Mr. Speaker, calendar of the House of

2 Delegates 2011, Special Session 1, for Tuesday, April 12,

3 2011.  House bill on second reading, regular calendar.

4         House Bill 5004, a bill to amend the code of

5 Virginia and to repeal Section 24.2-302.1 of the code of

6 Virginia related to congressional districts.  Report for

7 personal elections April 11 with an amendment.

8         And, Mr. Speaker, there are floor amendments.

9         MR. SPEAKER:  The gentleman from Henrico, Mr. Janis.

10         MR. JANIS:  Thank you, Mr. Speaker.  I move the

11 House adopt the committee amendment.

12         MR. SPEAKER:  The questions on adoption of the

13 committee amendment.  As many as favor that motion will say

14 aye.

15         RESPONSE:  Aye.

16         MR. SPEAKER:  Those opposed, no.

17         Committee amendment is agreed to.  Gentleman from

18 Henrico.

19         MR. JANIS:  Thank you, Mr. Speaker.

20         Mr. Speaker, members of the House, House Bill 5004

21 is a bill to redraw the boundary lines of the 11 Virginia

22 congressional districts pursuant to the mandate of the

23 United States Constitution and the constitution of the

24 commonwealth of Virginia that every ten years we reapportion

25 these districts.
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1         The congressional district boundary lines reflected

2 in House Bill 5004 were drawn based on several criteria.

3         First, and most importantly, the districts that were

4 drawn to 3rd Congressional District conform to the mandates

5 of the United States Constitution and the Constitution of

6 Virginia, and specifically to comply with the

7 one-person-one- vote rule, which occurs in both of these

8 constitutional documents.

9         This was a significant change and a significant

10 challenge, given the dramatic and nonuniform shifts in

11 population in the commonwealth over the last ten years, and

12 specifically the dramatic population growth in northern

13 Virginia compared to population loss in certain parts of the

14 south side of the southwest and slower population growth in

15 other parts of the commonwealth.

16         The second criteria that's applied in House Bill

17 5004 is that the districts were drawn to conform with all

18 mandates of federal law, and, most notably, the Voting

19 Rights Act.  The Voting Rights Act mandates that there be no

20 retrogression in minority voter influence in the 3rd

21 Congressional District, and House Bill 5004 accomplishes

22 that.

23         The federal law also applies what's called a zero-

24 variance rule.  And what zero-variance rule means is that

25 each of the 11 congressional districts must be drawn in such
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1 a way as to encompass a territory where there are no fewer

2 than 727,365 residents but no more than 727,366 residents.

3 There can be no more than a one-person variation between

4 each of the congressional districts.  House Bill 5004

5 complies with this.

6         Third, the districts were drawn to respect to the

7 greatest degree possible the will of the Virginia electorate

8 as it was expressed in the November 2010 elections.  And

9 these districts are based on the core of the existing

10 congressional districts with the minimal amount of change or

11 disruption to the current boundary lines, consistent with

12 the need to expand or contract the territory of each

13 district to reflect the results of the 2010 census and to

14 ensure that each district had the right 727,365 benchmark.

15         House Bill 5004 respects the will of the electorate

16 by not cutting out currently elected congressmen from their

17 current districts nor drawing current congressmen into

18 districts together.  And it attempts to do this while still

19 making sure that we comply with the constitutional mandate

20 and the federal law mandates.

21         Wherever possible, we also attempt to keep together

22 jurisdictions and localities, counties, cities, and towns.

23 We try to either keep them intact or, in some cases, reunite

24 counties, cities, or towns that were splintered in previous

25 redistricting plans.
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1         In fact, House Bill 5004 splits fewer jurisdictions

2 than the current congressional district lines.  You'll

3 notice in the plan that three counties: the county of

4 Allegheny, the county of Brunswick, and the county of

5 Caroline are reunited into single congressional districts

6 under this plan.  One city, the city of Covington, is also

7 reunited under this plan.

8         Wherever possible, the plan also seeks to preserve

9 existing local communities of interest, and, in some cases,

10 to reunite such communities that may have been fractured in

11 the course of previous reapportionment plans, most notably,

12 Reston in northern Virginia.

13         The district boundary lines were drawn based in part

14 on specific and detailed recommendations that were provided

15 by each of the 11 current members of the United States

16 Congress in the Virginia delegation.  Both Republican and

17 Democrat members provided specific detailed and significant

18 input in recommendations to how best to draw the lines for

19 their districts.

20         The boundaries of the current districts seek to

21 preserve local communities of interest based on these

22 recommendations and given the need to expand or contract the

23 districts to meet the 727,365 person benchmark population.

24         I have personally spoken with each member of the

25 Virginia congressional delegation, both Republican and
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1 Democrat, and they have each confirmed for me and assured me

2 that the lines for their congressional district as they

3 appear in this legislation conform to the recommendations

4 that they provided.  And they have each confirmed for me

5 that they support the lines of their congressional district

6 as it is drawn in House Bill 5004.

7         And, accordingly, that's why we drew the lines this

8 way was to, to the greatest degree possible, conform with

9 the United States Constitution and federal law and pursuant

10 to the significant population shifts over the last ten

11 years, to respect the core of the existing congressional

12 district boundaries with the least amount of disruption in

13 the continuity of representation on the part of the

14 constituents of these districts.

15         Prior to answering any questions that the members

16 may have, I do have a technical amendment, and at the

17 appropriate time, I'd like to offer the technical amendment

18 to correct the problem with one of the precincts.  I can

19 speak to the amendment when that's at the appropriate time,

20 Mr. Speaker.

21         MR. SPEAKER:  Clerk will record a floor amendment.

22         THE CLERK:  Yes, Mr. Speaker, floor amendments to

23 House Bill 5004 offered by Delegate Janis.  Mr. Speaker,

24 there are three.

25         Amendment 1, line 66, after "precincts," strike the
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1         MR. SPEAKER:  Gentleman yield?

2         MR. JANIS:  I yield.

3         MR. SPEAKER:  Gentleman yields.

4         MR. ARMSTRONG:  Can the gentleman tell me what

5 voting performance analysis that he conducted of the various

6 congressional districts, particularly with regard to

7 minority participation in the development of House Bill

8 5004.

9         MR. JANIS:  I would say to the gentleman that one of

10 the paramount concerns in the drafting of the bill was the

11 constitutional and federal law mandate under the Voting

12 Rights Act that we not retrogress minority voting influence

13 in the 3rd Congressional District.

14         And so we looked at the census data as to the

15 current percentage of voting age African-American population

16 in the 3rd Congressional District and what that percentage

17 would be in the proposed lines to ensure that the new lines

18 that were drawn for the 3rd Congressional District would not

19 retrogress in the sense that they would not have less

20 percentage of voting age African-American population under

21 the proposed lines in 5004 than exist under the current

22 lines under the current congressional district.

23         MR. ARMSTRONG:  Would the gentleman yield for an

24 additional question, Mr. Speaker?

25         MR. SPEAKER:  Will the gentleman yield?
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1         MR. JANIS:  I yield.

2         MR. SPEAKER:  Gentleman yields.

3         MR. ARMSTRONG:  Can the gentleman tell me then what

4 effective minority voting participation percentage is found

5 in the 3rd Congressional District since this analysis was

6 done?

7         MR. JANIS:  I've got the number here, and I've got a

8 -- if the gentleman will indulge me for a moment, I'll find

9 the number, the percentage.

10         I would say to the gentleman that, based on the

11 information from the Census Bureau as a result of the 2010

12 census, under the current lines, boundary lines, for the 3rd

13 Congressional District, there are 52.62 percent voting age

14 population that is African-American under the current lines

15 of the 3rd Congressional District.  Under the lines that are

16 proposed in House Bill 5004, the voting age population

17 African-American for the 3rd Congressional District would be

18 55.9 percent.

19         MR. ARMSTRONG:  Would the gentleman yield for an

20 additional question?

21         MR. SPEAKER:  Gentleman yield?

22         MR. JANIS:  I yield.

23         MR. SPEAKER:  Gentleman yields.

24         MR. ARMSTRONG:  Would the gentleman agree with me

25 that the current case law that is available in interpreting
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1 the Voting Rights Act indicates that it is necessary to

2 conduct an analysis of more than just the percentage of

3 minority representation.  That in order to determine whether

4 or not the minority population in a given district is able

5 to elect its candidate of choice, that an analysis of the

6 historic voting patterns of that minority be conducted?

7         MR. JANIS:  I would say to the gentleman that I've

8 been advised by lawyers who practice election law -- that is

9 not an area of the law that I practice -- and also been

10 consulting with lawyers who have looked at the lines as they

11 are drawn in this plan, and they believe that these lines as

12 they are drawn are constitutionally permissible and comply

13 with all federal mandates under existing federal law and are

14 defensible either through the Justice Department review or

15 through any litigation that might result.  That these lines

16 are constitutionally permissible and conform to all mandates

17 of federal law.

18         MR. ARMSTRONG:  Would the gentleman yield for an

19 additional question, Mr. Speaker?

20         MR. SPEAKER:  Will the gentleman yield?

21         MR. JANIS:  I yield.

22         MR. SPEAKER:  Gentleman yields.

23         MR. ARMSTRONG:  While I appreciate the gentleman's

24 opinion that the plan complies with the Voting Rights Act,

25 my question is whether or not an analysis was done to
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1 determine whether or not the minority population of the 3rd

2 Congressional District, or what percentage it would take for

3 that minority population to elect its candidate of choice.

4 It is, was an analysis of that particular voting district

5 and others conducted by him or others in the majority party

6 in the development of House Bill 5004?

7         MR. JANIS:  And I would say to the gentleman that

8 the lines for House Bill 5004 were the product of

9 recommendations received from all 11 congressmen, including

10 Congressman Scott in the 3rd Congressional District and

11 based on the census data that came from the Census Bureau

12 and took into consideration very specifically the Census

13 Bureau data about the -- which indicates the current

14 percentage of voting age population of African-Americans

15 within 3rd Congressional District lines and also took as

16 part of the analysis what the voting age population of

17 African-Americans would be under the proposed lines.

18         MR. ARMSTRONG:  Would the gentleman yield for an

19 additional question?

20         MR. SPEAKER:  Will the gentleman yield?

21         MR. JANIS:  I yield.

22         MR. SPEAKER:  Gentleman yields.

23         MR. ARMSTRONG:  What I did not hear is that an

24 analysis of the means that I suggested was conducted.  Would

25 the gentleman agree with me that that analysis was not done?
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1         MR. JANIS:  I would say to the gentleman that I

2 described the method that we used in the analysis the we did

3 of the data that we received from the Census Bureau and that

4 it was -- we took into account population shifts, which

5 required the 3rd Congressional District to gain in

6 population by approximately 63,975 residents in order to

7 meet the 727,365 ideal congressional district benchmark.

8 And also took into consideration the population data from

9 the Census Bureau, specifically the population data

10 involving voting age African- American population.

11         MR. ARMSTRONG:  Would the gentleman yield for an

12 additional question?

13         MR. SPEAKER:  Will the gentleman yield?

14         MR. JANIS:  I yield.

15         MR. SPEAKER:  Gentleman yields.

16         MR. ARMSTRONG:  Can the gentleman identify who he

17 was referring to when he used the pronoun "we"?

18         MR. JANIS:  What I will say is this is my

19 legislation.  I looked at this legislation.  I looked at the

20 data.  We looked at the recommendations of the congressional

21 district.  We tried to reconcile sometimes competing

22 recommendations from various congressional members.  We

23 looked at the data from the Census Bureau.

24         We were very -- I was most especially focused on

25 making sure that the 3rd Congressional District did not
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1 retrogress in its minority voting influence.  These lines as

2 they appear in 5004, in my opinion, meet the criteria that's

3 mandated by the Justice Department.

4         MR. ARMSTRONG:  Would the gentleman yield for an

5 additional question?

6         MR. SPEAKER:  Will the gentleman yield?

7         MR. JANIS:  I yield.

8         MR. SPEAKER:  Gentleman yields.

9         MR. ARMSTRONG:  I would ask the gentleman -- I would

10 first -- the type of analysis that I've described in my

11 previous several questions, I would -- I think I previously

12 used the term "retrogression analysis," and I'm going to ask

13 the gentleman to assume that that's what I mean when I say

14 an analysis to determine whether or not a minority

15 population in a given district is able to elect its

16 candidate of choice.

17         Having defined the term, I would ask the gentleman

18 whether anyone outside of the Division of Legislative

19 Services conducted such retrogression analysis in the

20 preparation of House Bill 5004.

21         MR. JANIS:  I'm not aware of anyone outside of

22 legislative services that conducted any analysis.

23         MR. ARMSTRONG:  Would the gentleman yield for an

24 additional question?

25         MR. SPEAKER:  Will the gentleman yield?
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1         MR. JANIS:  I yield.

2         MR. SPEAKER:  Gentleman yields.

3         MR. ARMSTRONG:  I would ask the gentleman whether

4 the Division of Legislative Services conducted the type of

5 retrogression analysis that I've described?

6         MR. JANIS:  I would say to the gentleman that the

7 lines are drawn based on the Census Bureau data, which

8 provides what the voting age African-American population

9 under the current district boundaries would be, which is

10 52.62 percent based on the 2010 census.

11         And it indicates -- this data indicates that under

12 the proposed lines, that the voting age African-American

13 population in the 3rd Congressional District would be 55.9

14 percent.  This represents a 3.28 percent difference.

15         And that -- based on my understanding of what

16 federal law requires under the Voting Rights Act, that this

17 does not retrogress the district and therefore is acceptable

18 under the Voting Rights Act and complies with the mandate of

19 both the Voting Rights Act and all the constitutional case

20 law regarding what the mandate would be to ensure that there

21 be no retrogression in minority voter influence in the 3rd

22 Congressional District.

23         MR. ARMSTRONG:  Would the gentleman yield for an

24 additional question?

25         MR. SPEAKER:  Will the gentleman yield?
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1         MR. JANIS:  I yield.

2         MR. SPEAKER:  Gentleman yields.

3         MR. ARMSTRONG:  The gentleman has already enunciated

4 that he believes that the Voting Rights Act would -- has

5 jurisdiction over the reapportioning of congressional

6 district lines; is that correct?

7         MR. JANIS:  That's correct.

8         MR. ARMSTRONG:  Would the gentleman yield for an

9 additional question?

10         MR. SPEAKER:  Will the gentleman yield?

11         MR. JANIS:  I yield.

12         MR. SPEAKER:  Gentleman yields.

13         MR. ARMSTRONG:  Would the gentleman also agree that

14 under Article 1, Section 2 of the United States Constitution

15 and various other relevant case law, including Cartro

16 (phonetic) versus Daggett that the gentleman has described

17 that essentially we have virtually a 0 percent deviation, or

18 I think a one-person deviation in each of the congressional

19 districts; is that correct?

20         MR. JANIS:  And I would say to the gentleman, I'm

21 familiar with Cartro v. Daggett, which is the Supreme Court

22 case that requires us to do one-person-one-vote and Bossier

23 Parish v. United States, which interprets that to mean that

24 there can be a one person deviation from one district to the

25 next.  Meaning that each one of these districts must be
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1 drawn based on the census data from 2010 with no fewer of

2 727,365 residents and no more than 727,366 residents.

3         MR. ARMSTRONG:  Would the gentleman yield for an

4 additional question, Mr. Speaker?

5         MR. SPEAKER:  Will the gentleman yield?

6         MR. JANIS:  I yield.

7         MR. SPEAKER:  Gentleman yields.

8         MR. ARMSTRONG:  I would ask the gentleman that

9 besides the Voting Rights Act and the one-person-one-vote

10 criteria he has just enunciated, can the gentleman explain

11 to me what other criteria were used -- and I would preface

12 my question by saying that in the preparation of the House

13 redistricting plan, there was criteria developed by the

14 House P&E committee that were similar criteria developed

15 above and beyond the Voting Rights Act and the

16 one-person-one-vote rule established in Karcher.

17         MR. JANIS:  And I would say to the gentleman that

18 the criteria we tried to apply were in part -- some of the

19 criteria were mandatory -- most of the criteria were

20 mandatory.  Some of the criteria were permissive.

21         The first criteria that we applied was, it had to

22 comply with all mandates of the United States Constitution

23 and the Constitution of Virginia, most especially it must

24 comply with the one-person-one-vote rule as interpreted by

25 appropriate case law, Karcher v. Daggett, Bossier Parish,
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1 and so forth.

2         Second, that it was drawn to conform with all

3 mandates of federal law, and most notably the Voting Rights

4 Act and most specifically, that it follow a zero-variance

5 rule, which is the 727,365 rule, and also that there be no

6 retrogression in the minority voter influence in the 3rd

7 Congressional District.

8         Those are the mandatory criteria that are not

9 permissive, that there is no discretion in the application

10 of those.

11         Then, consistent with those criteria and the 2010

12 census data that mandated significant shifts in population

13 between the various congressional districts, the third

14 criteria that we tried to apply was, to the greatest degree

15 possible, we tried to respect the will of the Virginia

16 electorate as it was expressed in the November 2010

17 congressional elections.

18         And what that meant was we based the territory of

19 each of these districts on the core of the existing

20 congressional districts.  We attempted -- I attempted to not

21 disrupt those lines, to the minimum degree possible,

22 consistent with the need to either expand or contract the

23 territory of these districts.

24         We respected the will of the electorate by not

25 placing -- one of the criteria was not placing two
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1 congressmen in a district together.  And one of the criteria

2 was that we would not take the district lines and draw a

3 congressman out of his existing district.

4         The last criteria that we applied that was

5 permissive was, to the greatest degree possible, consistent

6 with the constitutional mandates, the federal law mandates,

7 and the population shifts, we attempted to the greatest

8 degree wherever possible not to split counties, cities, and

9 towns, local jurisdictions, and to reunite wherever possible

10 jurisdictions such as Allegheny County, Brunswick County,

11 Caroline County, and the city of Covington.

12         And then we also tried not to split local

13 communities of interest based on the recommendations we

14 received from the current members of the congressional

15 delegation.

16         MR. ARMSTRONG:  Further question, Mr. Speaker.

17         MR. SPEAKER:  Gentleman yield?

18         MR. JANIS:  I yield.

19         MR. SPEAKER:  Gentleman yields.

20         MR. ARMSTRONG:  Regarding the splitting of

21 jurisdictions, the gentleman was not particularly successful

22 with Henry County in the 5th Congressional -- 9th

23 Congressional District, was he?

24         MR. JANIS:  I would say to the gentleman that the

25 plan as it appears, the lines as they appear in House Bill
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1 Virginia and the Voting Rights Act as well as the zero

2 variance rule, which is required under federal case law in

3 this matter, to ensure that the 3rd Congressional District

4 did not retrogress in its minority voting influence.

5         MR. ARMSTRONG:  Further question, Mr. Speaker?

6         MR. SPEAKER:  Will the gentleman yield?

7         MR. JANIS:  I yield.

8         MR. SPEAKER:  Gentleman yields.

9         MR. ARMSTRONG:  So the answer to my question is no.

10         MR. JANIS:  I think I've answered the gentleman's

11 question.  What we tried to do is not retrogress the 3rd

12 Congressional District.

13         MR. ARMSTRONG:  Would the gentleman yield for an

14 additional question, Mr. Speaker?

15         MR. SPEAKER:  Will the gentleman yield?

16         MR. JANIS:  I yield.

17         MR. SPEAKER:  Gentleman yields.

18         MR. ARMSTRONG:  The gentleman is certainly entitled

19 not to answer my question if he so chooses, but my question

20 was, was any consideration given to the creation of a

21 minority influence district?

22         I'm extremely aware, because the gentleman has

23 repeated it about six times, regarding the retrogression

24 analysis for the 3rd Congressional District.  I'm asking the

25 gentleman whether or not any consideration whatsoever was
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1 given to the creation of a minority influence district?

2         MR. JANIS:  And I've answered the gentleman now

3 seven times that the methodology that we used, the

4 methodology that I used in drawing these lines was that I

5 focused on the 3rd Congressional District and ensuring,

6 based on recommendations that I received from Congressman

7 Scott and from all 11 members of the congressional

8 delegation, Republican and Democrat -- one of the paramount

9 concerns and considerations that was not permissive and

10 nonnegotiable under federal law and under constitutional

11 precedent is that the 3rd Congressional District not

12 retrogress in minority voter influence.

13         And that's how the lines were drawn, and that was

14 the primary focus of how the lines in House Bill 5004 were

15 drawn was to ensure that there be no retrogression in the

16 3rd Congressional District.  Because if that occurred, the

17 plan would be unlikely to survive a challenge either through

18 the Justice Department or the courts because it would not

19 comply with the constitutionally mandated requirement that

20 there be no retrogression in the minority voting influence

21 in the 3rd Congressional District.

22         MR. ARMSTRONG:  Would the gentleman yield for an

23 additional question?

24         MR. SPEAKER:  Will the gentleman yield?

25         MR. JANIS:  I yield.
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1 I didn't ask as to whether or not if any of them

2 supported the plan in its totality.

3          SENATOR DEEDS:  Did you speak with anyone

4 who plans to run against those incumbents as to wh at

5 their position was as to this plan?

6          DELEGATE JANIS:  No, I didn't.

7          SENATOR DEEDS:  Do you have any knowledge

8 as to how this plan improves the partisan

9 performance of those incumbents in their own

10 district?

11          DELEGATE JANIS:  I haven't looked at the

12 partisan performance.  It was not one of the fact ors

13 that I considered in the drawing of the district.

14          MADAM CHAIR:  Senator Petersen.

15          SENATOR PETERSEN:  Further question.  Th e

16 plan we have before us, was that plan presented t o

17 you or is this something that you put together

18 yourself?

19          DELEGATE JANIS:  The plan is my piece of

20 legislation.

21          MADAM CHAIR:  Senator Petersen.

22          SENATOR PETERSEN:  That's not quite my

23 question, delegate.  Did someone else present thi s

24 plan to you?

25          DELEGATE JANIS:  I had assistance in
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