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Plaintiffs’ CFR, et. al., hereby file this Reply to Defendant’s Opposition to CFR’s Motion 

to Convene a Three-Judge Court. 

Writing for a unanimous Court in ​Shapiro v. McManus​, 136 S. Ct. 450 (2015), Justice               
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Scalia made short work of the argument that a district judge may dismiss a case brought under 28                  

U.S.C. § 2284 without convening a three-judge court. According to ​Shapiro​, “all the district              

judge must ‘determin[e]’ is whether the ‘request for three judges’ is made in a case covered by §                  

2284(a)—no more, no less.” ​Id​. at 455. “That conclusion is bolstered,” the Court noted, “by §                

2284(b) (3)'s explicit command that ‘[a] single judge shall not . . . enter judgment on the                 

merits.’”  ​Id​.  

Shapiro ​recognized a single circumstance where the district court may avoid convening a             

three-judge court: where the district judge “determines that three judges are not required." ​Id​. at               

454 (quoting § 2284(b)(1)). ​Shapiro ​downplayed this provision as “not even framed as a              

proviso, or an exception from that provision, but rather as an administrative detail that is entirely                

compatible with § 2284(a).” “Section 2284(b)(1) merely clarifies that a district judge need not              

unthinkingly initiate the procedures to convene a three-judge court without first examining the             

allegations in the complaint.”  ​Id​. at 455. 

In this case, as in ​Shapiro​, even such a cursory examination is unwarranted because              

“[n]obody disputes that the present suit is ‘an action. . . challenging the constitutionality of the                

apportionment of congressional districts.’ It follows that the district judge [i]s required to refer              

the case to a three-judge court, for § 2284(a) admits of no exception, and ‘the mandatory “shall” .                  

. . normally creates an obligation impervious to judicial discretion.’" ​Id​. at 454. These are the                

unequivocal words of the Supreme Court, and this court is bound to follow them.  

Shapiro addressed the argument that the district judge was not required to convene a              

three-judge court when the constitutional claim was “insubstantial.” ​​Id​. at 455. "[C]onstitutional            

claims will not lightly be found insubstantial for purposes of" the three-judge-court statute,” the              
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Court said, quoting ​Washington v. Confederated Tribes of Colville Reservation​, 447 U.S. 134,             

147-48 (1980). Relying on a series of earlier cases, including ​​Goosby v. Osser​, 409 US 512                

(1973), the Court explained that “’[c]onstitutional insubstantiality” for this purpose has been            

equated with such concepts as “essentially fictitious,” “wholly insubstantial,” “obviously          

frivolous,” and “obviously without merit.”’ And the adverbs were no mere throwaways; ‘[t]he             

limiting words “wholly” and “obviously” have cogent legal significance.’” ​Shapiro​, 136 S. Ct. at              

455 (quoting ​​Goosby​, 409 U.S. at 518). 

Goosby explains that a claim is “’constitutionally insubstantial only if the prior decisions             

inescapably render the claims frivolous; previous decisions that merely render claims of doubtful             

or questionable merit do not render them insubstantial for the purposes of 28 U. S. C. § 2281.’”                  

409 U.S. at 518. A review of Plaintiffs’ Response to Defendant's’ Motion to Dismiss, also filed                

this date, will confirm, Plaintiffs have raised novel claims that are in no way controlled by prior                 

precedent. While these claims may not ultimately succeed, they “easily clear[] ​Goosby's ​low             

bar.” ​Shapiro​, 136 S. Ct. at 456. Indeed, Defendant concedes that he has not even raised                

frivolousness in his Motion to Dismiss. Defendant Secretary of State’s Opposition to Motion to              

Convene Three Judge Court at 2 n.2.  

Defendant nevertheless argues that the district court, sitting alone, may dismiss a novel             

constitutional claim for lack of standing, even though it could not do so for failure to state a                  

claim. It relies on language in ​Shapiro to the effect that “"[a] three-judge court is not required                 

where the district court itself lacks jurisdiction of the complaint or the complaint is not               

justiciable in the federal courts." 136 S. Ct. at 455 (quoting ​Gonzalez v. Automatic Employees               

Credit Union​, 419 U.S. 90 (1974)). But Defendant omits the first part of the sentence on which                 
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he relies, which is “Absent a substantial federal question, even a single-judge district court lacks               

jurisdiction, and . . . .” Read in context and in its entirety, the point the ​Shapiro Court was                   

making was that a constitutional question may be so insubstantial as to deprive the district court                

of federal question jurisdiction or a justiciable question. In those circumstances, a single-judge             

district court may act on its own. But, as noted above, ​Shapiro also held that the bar for what                   

constitutes a substantial federal question for purposes of jurisdiction is very low indeed. If a               

substantial federal question is presented, the district judge must ask the chief judge of the circuit                

to convene a three-judge court, which will then decide all other questions. 

That this is the correct reading of ​Shapiro is confirmed by the subsequent history of the                

case. After remand from the Supreme Court, the state brought a 12(b)(6) motion seeking              

dismissal for lack of justiciability. That issue was decided not by the district judge sitting alone,                

as Defendant here would have this Court do, but by a three-judge court. ​Shapiro v. McManus​,                

203 F. Supp. 3d 579 (D. Md. 2016). Indeed, the district judge who convened the three-judge                

court, dissented at length. ​Id​. at 600 (BREDAR, District Judge, dissenting). Similarly, in ​Baker              

v. Carr​, 179 F. Supp. 824 (M.D. Tenn. 1959), the justiciability question was decided by the                

three-judge district court rather than by the single-judge district court, sitting alone, despite an              

“array of decisions by our highest court, charting the unmistakable course which this Court must               

pursue in the instant case.”  ​Id​. at 826.  

This has always been the proper procedure with regards to convening three- judge courts              

in cases where Congress has determined certain cases involving substantial federal question are             

too important to the structure of the United States to be decided by a single-judge district court. 

Further, in ​Baker v. Carr​, the three judge court considered justiciability and ultimately             
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concluded it was bound by precedent. ​Id​., 179 F. Supp. 824, 826 (M.D. Tenn. 1959), rev’d, 369                 

U.S. 186 (1962) (“From a review of these decisions there can be no doubt that the federal rule, as                   

enunciated and applied by the Supreme Court, is that the federal courts, whether from a lack of                 

jurisdiction or from the inappropriateness of the subject matter for judicial consideration, will not              

intervene in cases of this type to compel legislative reapportionment.”). But, as we know, the               

Supreme Court in ​Baker​ reversed that three-judge court.  369 U.S. 186 (1962). 

The three-judge court in ​Reynolds v. Sims concluded that after ​Baker v. Carr ​“it seems               

clear to us that: (a) this Court has jurisdiction of the present action; (b) the complaint as amended                  

states a justiciable cause of action; (c) the plaintiffs have standing to challenge the Alabama               

apportionment statutes.” ​Sims v. Frink​​, 208 F. Supp. 431, 434 (M.D. Ala. 1962), aff'd sub nom.                

Reynolds v. Sims​, 377 U.S. 533 (1964). 

In ​Davis v. Bandemer​, the majority opinion of the three-judge court did not address              

justiciability, but the dissent specifically referred to the issue. In ​Bandemer​, the majority opinion              

of the three judge court did not address justiciability, but the dissent specifically referred to the                

issue​. Bandemer v. Davis​, 603 F. Supp. 1479, 1500 (S.D.Ind. 1984), rev'd, 478 U.S. 109 (1986)                

(“The Supreme Court of the United States never has addressed directly the justiciability of a               

political gerrymandering claim. Nonetheless, five Justices have expressed a willingness to           

analyze such claims under the Equal Protection Clause of the Fourteenth Amendment.”) Of             

course, the Supreme Court recently took up the issue of gerrymandering and it is pending               

decision by the high court. ​See ​Gill v. Whitford​, 137 S. Ct. 2268 (2017) (postponing jurisdiction                

until hearing on merits). 

Defendant has not claimed that CFR’s proposed Second Amended Complaint is           
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frivolous, nor asserted that it does not raise a substantial federal question. To further illustrate               

this point CFR Plaintiffs attach hereto a copy of their Response Brief to Defendant Padilla’s               

Motion to Dismiss the complaint.  

Contrary to Defendant’s argument, this Court may not pretermit the novel and             

non-frivolous constitutional questions raised in the Second Amended Complaint, by deciding the            

Motion to Dismiss on its own. Under the clear teaching of ​Shapiro v. McManus​, the Court must                 

“immediately notify the Chief Judge of the circuit, who shall designate two other judges" to               

serve.  28 U.S.C. § 2284(b)(1).” 

Based on the above, this Court should grant Plaintiffs’ Motion to Convene a Three Judge 

Court. 

Dated:  May 24, 2018 

Respectfully submitted, 

X​            ​/s/ Scott E. Stafne​                               ​x 
 Scott Stafne,  ​Pro Hac Vice 
 

   ​            ​/s/ Gary L. Zerman​                             ​x 
 Gary L. Zerman, Attorney. 

Attorneys for Plaintiffs 
 Citizens for Fair Representation, et. el 
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CERTIFICATE OF SERVICE  
 
 

I hereby certify that on this date I electronically filed the foregoing document with the Clerk of                 

the Court using the CM/ECF system which will send notification of such filing to those attorneys                

of record registered on the CM/ECF system. All other parties (if any) shall be served in                

accordance with the Federal Rules of Civil  Procedure. 

Dated this 24th day of May,  2018 at Arlington, Washington. 

 
 

BY:  ​     /s/ ​Pam Miller ​          ​x 
         Pam Miller, Paralegal 
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